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I  NOTICE  TO  READERS. 


With  this  Number  the  First  Volume  of  the  Joubnal  op 
JusiSPBUDENCE  IS  completed ;  and  the  Publishers  take  the  oppor- 
tunity of  acknowledging  the  very  large  measure  of  support  which 
they  have  received  from  the  Profession  and  the  Public,  in  their 
attempt  to  establish  a  Legal  Periodical  for  Scotland.  Consider- 
ing the  limited  nature  of  the  field,  and  the  difficulties  peculiar 
to  a  publication  exclusively  occupied  with  technical  matters,  and 
contributed  to  wholly  by  professional  men  during  the  humed 
intervals  of  business  of  more  pressing  importance,  the  Publishers 
can,  on  the  whole,  review  the  first  year  of  the  Joubnal's  existence 
with  some  degree  of  satisfaction.  They  are  well  aware  that  this, 
the  first  Volume,  is  imperfect  in  many  particulars ;  but,  profiting 
by  past  experience,  and  encouraged  by  the  large  share  of  public 
approval  which  they  have  received,  they  hope  to  make  the  publi- 
cation next  year  still  more  worthy  of  professional  support. 

In  future  numbers  the  original  plan  will  be  adhered  to  with 
some  modifications.     The  same  care  will  continue  to  be  bestowed 
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on  the  Digest  of  Cases,  more  especially  of  those  English  Cases 
specially  interesting  to  Scotch  lawyers.  All  the  Statutes  relating 
to  Scotland  will,  as  hitherto,  be  published  without  abridgment. 
In  tlie  articles  specially  addressed  to  the  Practitioner  (which  will 
in  future  be  less  of  an  elementary  character),  the  current  of  recent 
Decisions  will  be  traced,  and  a  practical  view  exhibited  of  the 
changes  introduced  by  Statute,  and  the  progress  of  the  Law 
generally.  The  Journal  will  thus  continue  to  be  a  complete 
compendium  of  the  Law  and  Legislation  of  the  year ;  while  in- 
creasing attention  will  be  paid  to  the  discussion  of  measures  in 
progress,  and  reforms  contemplated. 

3S,  George  Street,  Edikburoh, 
ZOih  November  1867. 
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The  Legislation  of  the  jKut  Year — The  Codification  of  the  English 
Statutes — Consolidation  of  the  Stattife^Laio  of  Scothnd-^StcUe  of 
Business  in  the  Court  of  Session — Remedies  proposed — A  Third 
Chamber — Operation  of  the  Sheriff  Court  Act — Working  of  the 
Bankrupt  Statute — Fees  in  Justiciary-^  Responsibility  of  Masters 
far  Injuries  to  Servants — Colonial  Appointments. 

The  meeting  of  Parliament  is  at  hand,  and  an  additional  volame  of 
statutes  is  in  prospect,  even  while  the  Acts  passed  during  the  last 
session  can  be  scarcely  yet  said  to  have  been  brought  into  practical 
operation.  Since  the  year  1696,  there  has  not  been  a  session  of 
Farliament  which  has  given  to  the  country  so  many  practical 
statutes,  as  the  last.  In  the  year  1 696  were  passed  some  of  that 
class  of  statutes  that  mark  an  epoch  in  the  history  of  the  law.  Stair 
and  Mackenzie,  at  the  time  were  dead,  and  the  very  name  of  the 
author  of  a  legislation  which  has  survived  the  changes  of  a  century 
and  a  faalf^  has  passed  away  into  obscurity.  In  this  respect,  the  Lord 
Advocate  will  be  more  fortunate.  It  is  due  to  the  tact,  with  which 
he  managed  the  Parliamentary  business  of  last  session,  that  such  a 
series  of  important  statutes  were  given  to  the  country ;  and,  it  is  be* 
cause  of  the  success  which  he  has  achieved,  that  we  now  propose  to 
remind  him,  that  only  a  tithe  of  his  labour  is  accomplished,  and  that 
the  country  still  demands,  at  his  hands,  the  redress  of  very  clamant 
grievances. 

Of  the  legislation  of  last  year,  we  have,  first,  the  new  Act  as  to 
bankruptcy,  which  makes  pretensions  to  the  completeness  of  a  code. 
We  shall  have  occasion  to  speak  more  particularly  of  it  immediately. 
Of  course,  it  requires  to  be  tested  by  experience,  and,  as  is  shown  in 
another  article,  it  is  not,  perhaps,  to  be  wondered  at  (seeing  that  there 
were  so  many  hands  at  the  making  it),  that  things  are  ordered  to  be 
done  "  in  the  form  set  forth  in  schedules,"  which  have  been  forgotten 
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to  be  added.  The  Mercantile  Law  Amendment  Bill  is  also  a  measure 
of  the  greatest  moment.  Many  of  its  clauses  must,  no  doubt,  here- 
after give  rise  to  questions,  some  of  which  are  hinted  at  in  the  article, 
the  first  of  a  series  which  we  this  month  give  to  our  readers.  But, 
in  addition  to  these  two  measures,  tliere  was  also  the  Court  of  Ex- 
chequer Bill,  which  transferred  over  the  whole  of  the  Crown  business 
to  the  Court  of  Session — the  statute  as  to  the  registration  of  voters 
— ^that  relative  to  industrial  schools — that  relative  to  joint^stock 
banks — that  relative  to  the  amendment  of  the  law  of  marriage — aiid 
other  measures  of  a  practical  character,  which  effect  great  improve- 
ments upon  existing  statutes. 

Of  course,  tluKse  acts  that  are  specially  applicable  to  Scotland, 
drawn  in  this  country,  are  only  exposed  to  the  ordinary  defects 
which  must  exist  even  in  the  most  skilful  handiwork  of  a  practised 
Scottish  lawyer.   •  But,  where  the  people  of  Scotland  are  made  sub- 

i'ect  to  laws — and  these  are  the  large  majority  of  the  statutes — drawn 
>y  English  lawyers,  they  find  themselves  stopped  by  a  multitude  of 
words  utterly  unknown  to  the  nomenclature  of  the  Scottish  law,  and 
are  not  unfrequently  desired  or  forbidden  to  ap])ly  for  redress,  by 
"  certiorari,"  to  the  Courts  of  Westminster  Hall.  The  innumerable 
questions  and  difficulties  that  have  arisen,  in  construing  the  statutes, 
have  been  created  simply  by  the  carelessness  or  parsimony  of  the 
Government,  in  not  submitting  every  measure,  intended  to  operate 
over  the  United  Kingdom,  to  the  revision  of  a  Scottish  lawyer.  It 
is,  of  course^  idle  to  expect  an  officer,  so  overburdened  as  the  Lord 
Advocate,  with  public  and  private  affiiirs,  to  do  this  draftsman's 
work.  It  is  no  part  of  his  duty  ;  but  it  is  a  duty  that  must  be  per- 
formed by  some  one,  if  the  intentions  of  the  (jovernraent,  as  to  the 
revision  of  the  statute-law,  be  correctly  reported. 

For,  in  a  letter,  recently  published,  from  Sir  Fitzroy  Kelly  to  Lord 
Brougham,  Sir  Fitzroy  states,  that  the  Government  have  put  into 
his  hands  full  powers  to  reduce  the  whole  statute-law  to  the  con- 
sistency and  dimensions  of  a  prac*tical  code.  They  have  given  to 
him  the  office  of  Chief  Commissioner,  with  absolute  authority  to  take 
any  assistance  that  be  might  require — the  funds  for  which  were  to  be 
provided  by  the  State.  He  has  been  engaged  for  upwards  of  a  year, 
with  the  assistance  of  eight  barristers,  in  this  laborious  duty.  The 
principle  upon  which  he  proceeds,  ^^  is  to  take  the  statutes  at  large, 
from  Magna  Charta,  to  the  last  act  of  Victoria ;  to  expunge  and  reject 
from  the  statute-book  every  act  and  every  enactment,  which  is  either 
repealed,  expired,  or  obsolete,  and  then  to  take  what  remains  (which 
will  consist  of  all  that  is  law  in  force^  and  to  continue  in  force),  to 
digest  and  to  arrange  this  body  of  law,  by  dividing  it  into  classes^  and 
sub-dividing  each  class  into  single  subjects ;  and  then  to  reduce  the 
whole  into  single  bills,  each  bill  being  on  a  single  subject,  but  coiii' 
prising  4he  whole  of  that  subject.  The  result  of  consolidation  will 
De,  that  forty  vols,  of  statutes  will  be  I'educed  to  four — that  16^000 
Acts  of  Parliament,  upon  public  general  law,  will  be  reduced  to  be- 
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tween  300  and  400 — that  36  volumes  of  useless  matflbr  will  have 
disappeared — and  that  the  four  volumes,  which  will  then  constitute 
the  statutes  at  large,  will  contain  between  300  and  400  Acts  of  Par? 
liament  only,  the  whole  of  these  acts  being  in  actual  force  and  ope- 
ntion,  and  in  an  arranged  and  digested  form  And  order,  enabhng 
any  inquirer  to  find,  at  once,  all  the  statute-law  upon  any  particular 
subject  in  the  one  statute  in  which  the  law  upon  that  subject  is  con- 
solidated." 

Now,  nine-tenths  of  the  statute-law  in  force  in  Scotland,  have 
been  passed  since  the  Union,  and  are  applicable  to  Scotland  only,  in 
couimon  with  the  rest  of  the  United  Kingdom.  All  the  statutes  re- 
lative  to  commerce,  to  manufactures,  to  shipping,  to  trade  of  every 
kind ;  much  of  the  criminal  law,  all  the  Justice  of  Peace  law ;  every- 
thing, in  short,  except  what  relates  to  heritable  estate,  and  proceed- 
ings in  Courts  of  Justice,  are  common  to  both  kingdoms.  All  this 
mass  of  legislation  is  now  being  reduced  into  a  code,  three-fourths  of 
which.  Sir  Fiuruy  Kelly  states,  are  finished ;  and  yet  no  Scotsman 
has  ever  been  asked  an  opinion  upon  the  subject.  If  it  be  desired 
to  save  the  country  from  vexatious  litigation,  and  to  render  a  mea- 
sure, having  so  useful  an  object  in  view,  such  as  to  promote  the  end 
intended,  it  really  is  time  that  the  Lord  Advocate  should  ask  admit- 
tance to  the  deliberations  of  Sir  Fitzroy  Kelly  and  his  coadjutors. 
It  seems  that,  when  any  difficulty  arises  as  to  whether  one  statute 
repeals  another  or  modifies  it,  and  to  what  extent^  the  point  is  settled 
by  a  consultation  between  Sir  Fitzroy  Kelly,  Lord  Wensleydale, 
and  Mr  Greaves«  If  the  Lord  Advocate  cannot  give  his  attendance 
as  one  of  the  board,  he  is  bound  to  see  that  a  person  equally  versant 
with  the  law  of  his  country,  is  there  to  represent  it. 

We  are  not  in  a  portion  to  make  any  intimation  as  to  intended 
legislation  for  Scotland.  What  we  want  at  present  is  not  so  much 
new  laws  as  the  consolidation  of  those  we  have ;  amd,  more  particu- 
larly, the  rendering  the  machinery  by  which  they  are  worked,  a  little 
less  cumbrous  and  uncertain.  The  state  of  the  law,  for  example,  as 
to  forms  of  process  in  the  Court  of  Session,  is  a  scandal  in  a  civilised 
age.  It  is  to  be  gathered  6rom  a  multitude  of  imconnected,  and 
frequently  inconsistent  statutes — from  volumes  of  Acts  of  Sederunt 
of  the  Court  of  Session,  which  have  the  force  of  statute-law — and 
from  thousands  of  decisions,  which  no  memory  can  ever  master,  and 
whose  inconsistency  no  ingenuity  can  ever  reconcile.  If  all  this  law 
were  reduced  to  a  single  Act  of  Parliament,  properly  and  scientifi- 
cally framed,  a  great  public  benefit  would  be  conferred  upon  the 
community,  who,  at  the  present  moment,  often  find  their  substantial 
interests  ruined  by  some  mistake  on  a  point  of  form. 

But  the  matter  that  requires  most  immediate  consideration,  is  tlie 
present  condition  of  the  Court  of  Session.  It  certainly  requires 
peremptory  notice. 

At  the  commenaement  of  the  session,  on  I2th  November  185j(>, 
the  First  Division  published  a  list  of  195  cases  on  the  short  roll* 
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Since  then  there  have  been  boxed  (including  six  advocations),  81 
additional  reclaiming  notes,  three-fourths  of  wliich,  or  60,  we  may 
infer,  went  to  the  short  roll — making  in  all  255.  The  Division  sat 
fix)m  12th  November  to  the  20th  December,  inclusive — 29  days — 
and  during  that  period  they  were  able  (in  conseauence  of  the  great 
pressure  of  Summar  Roll  cases)  to  dispose  of  only  sixteen  cases  on 
the  short  roll.  Progressing  at  the  same  rate  (and  no  Court  could, 
in  the  circumstances,  progress  faster),  this  Division  will  have  worked 
off  the  present  mass  ot  business  before  it,  on  the  short  roll,  in  three 
years  and  one  hundred  and  thirteen  working  days — or  nearly  four 
years — ^there  being  only  116  working  days  for  the  Divisions,  in  the 
year,  apart  from  extra  sittings.  The  First  Division  have,  on  various 
occasions,  in  virtue  of  statutory  powers  voluntarily  extended  this 
period,  in  order  to  keep  down  the  arrear.  But,  the  relief  has  been 
temporary,  and  the  evil  goes  on  from  day  to  day,  increasing. 

We  have  said  nothing  of  the  Summar  Roll  cases,  which  are  in  u 
favoured  and  privilegea  position  ;  and  the  number  of  which,  at  the 
moment,  we  are  unable  to  ascertain. 

This  enormous  arrear  is  coincident  with  extra  sittings  and  long 
hearings.  No  complaint  can  be  made  of  the  Judges.  On  the  con- 
trary, they  give  the  public  an  amount  of  daily  work  as  great  as  the 
human  frame  can  stand.  The  sittings  are  protracted  to  an  hour 
beyond  which  counsel,  who  have  been  1n  Court  from  nine  o'clock 
in  the  morning,  could  not  be  got,  and  would  not  be  able  to  attend. 
The  evil  is  not  to  be  cured,  therefore,  by  a  longer  day's  work ;  and 
yet  it  is  an  evil  which  has  amounted  now  to  something  of  the  cha- 
racter of  a  denial  of  justice.  If  a  case  happened  to  be  brought 
before  a  Lord  Ordinary,  in  the  Outer-House,  whose  roll  is  well 
filled,  and  marked  for  the  First  Division,  the  unfortunate  suitors 
may  ciJculate,  at  least,  upon  the  expiry  of  a  period  of  four  years 
before  final  judgment  is  pronounced.  They  will  have  eighteen 
months  in  the  Outer  House,  and  (if  there  be  extra  sittings),  say  two 
years  and  a-half,  in  the  Inner.  To  those  who  are  acquainted  with 
the  proceedings  in  the  Court,  it  will  not  be  strange  to  tell  them  of 
cases  of  cruel  and  unbearable  hardship,  resulting  from  such  a  state 
of  things — calling  loudljr  upjon  those  who  have  the  responsibility  of 
government,  for  immediate  interference. 

What,  then,  is  to  be  done?  In  answer  to  this  question,  it  shall 
be  our  duty  simply  to  report  the  various  suggestions  which  are  at 
the  present  moment  busily  circulated  among  those  who  take  an 
interest  in  the  subject. 

The  readiest,  and  most  obvious  solution  of  the  difficulty,  is  that 
recommended  by  the  Faculty  of  Advocates,  which  is,  the  peremp- 
tory and  compulsory  division  of  the  cases  between  each  Division, 
and  among  all  the  Ordinaries.  It  is  proposed,  that,  upon  each 
enrolling  oay,  the  enroUing-clerk  shall,  after  all  the  cases  have  been 
given  in,  begin  with  the  last  which  has  been  lodged,  and  mark  it 
^or  the  First  Division,  and  the  immediately  preceding  one,  for  the 
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Second  Division,  and  so  on,  till  the  whole  eases  are  allocated.  With 
regard  to  the  Lords  Ordinaries,  the  same  system  is  recommended — 
the  case  last  lodged  being  marked  for  the  senior  Ordinary,  and  the 
others  in  their  order.  This  proposal  overturns  entirely  the  privi- 
lege of  choice,  which  was  given  to  the  profession  about  twenty  years 
ago,  and  which  some  branches  of  the  profession  appear  to  estimate 
highly.  The  practice  mast  have  some  advantages,  seeing  that  it  is 
so  strenuoasly  insisted  on  by  three  bodies,  whose  voices  on  this 
matter  are  so  much  entitled  to  be  heard,  as  those  of  the  Writers  to 
the  Signet,  the  Society  of  Solicitors  before  the  Supreme  Courts,  and 
the  Faculty  of  Procurators  of  Glasgow.  These  three  bodies  united, 
are  undoubtedly  the  parties  by  whom  almost  the  whole  of  the  liti- 
gation in  the  Court  of  Session,  is  supplied.  We  do  not  suppose  that, 
if  the  Lord  Advocate  used  the  whole  power  of  government  to  carry 
his  measure  against  their  united  wisnes,  that  he  would  fail.  We 
doubt,  however,  the  propriety  of  such  a  proceeding,  against  so 
decided  and  so  respectable  an  opposition.  The  object  might  be 
attained  without  resorting  to  a  measure,  that  would  create  discus- 
sions in  Parliament,  and  call  up  hostile  deputations  to  London,  and 
which,  after  all,  would  not  remove  the  evil.  Inequalities  would 
soon  arise,  in  regard  to  the  amount  of  business  before  the  different 
Ordinaries  and  the  two  Divisions.  One  Ordinary  and  one  Division 
would  work  faster  than  another,  and  a  run  of  heavy  cases  might 
completely  overwhelm  a  particular  Judge  or  Division.  Fresh  delays 
would  hence  arise ;  and  there  could  be  no  remedy,  as  at  present,  by 
choosing  a  less  burdened  Court;  as  the  rule  of  compulsory  division 
would  be  ever  operating  to  increase  the  burden  upon  the  heavy 
laden,  as  upon  the  rest. 

Li  these  circumstances,  a  less  irritating  scheme  has  been  pro- 
posed, which,  still  preserving  the  freedom  of  choice,  increases  the 
available  machinery  for  the  work.  This  is  to  abolish  entirely  the 
Outer  House,  with  the  exception  of  a  single  Judge,  whose  duty 
would  be  confined  to  Bill  Cnamber  wo^k  and  the  preparation  of 
Becords ;  and  to  constitute  the  other  four  Outer  House  judges  into 
a  Third  Division.  Although  we  have  heard  the  proposal  sanctioned 
by  the  opinion  of  experienced  lawyers,  we  venture  to  dissent  from 
it,  as  being  fraught  with  many  inconveniences.  Look  at  the  present 
system  of  pleading.  It  no  longer  consists  of  elaborate  printed 
minutes  of  debate,  studied  in  retirement,  and  leishrely  considered  ; 
but  the  most  important,  equally  as  tlie  most  insignificant  and  trifling 
cases,  are  disposed  of  after  an  oral  pleading,  which  affords  less  leisure 
and  less  opportunity  for  testing  the  value  of  an  argument.  There 
is  thus  the  risk  of  hasty  judgment  upon  erroneous  impressions  and 
imperfect  data.  The  double  discussion,  once  in  the  Outer  House, 
and  once  in  the  Inner,  tends  to  correct  this  evil.  The  debate  before 
the  Lord  Ordinary  is  an  admirable  preparation  for  the  debate  be- 
fore the  Inner  House;  and  by  the  time  when  the  case  aiTives  before 
either  of  the  Divisions,  the  parties  are  prepared  to  meet  each  other 
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upon  the  whole  merits,  on  some  of  which,  at  the  first  discussion, 
either  or  both  may  have  been  taken  by  surprise.  In  Chancery  (and 
most  of  the  cases  in  the  Court  of  Session  are  Chancery  cases),  a 
similar  system  exists  in  the  appeal  from  the  judgment  of  the  Vice- 
Chancellor  to  the  Lords  Justices,  or  to  the  Lord  Chancellor.  The 
result  of  the  double  discussion,  is  the  satisfaction  of  the  parties,  in 
the  great  majority  of  cases,  with  the  decision,  and  the  preventing  of 
many  appeals  to  the  House  of  Lords,  which  would  inevitably  be 
taken,  if  there  were  only  one  hearing  in  Scotland.  Highly,  there- 
fore, as  we  estimate  the  opinions  of  those  by  whom  this  scheme  is 
recommended,  we  protest  against  it,  as  one  fraught  with  imminent 
danger  and  dissatisfaction. 

.  A  third  proposal  has  been  made  recentiv,  to  which  there  are 
fewer  objections,  and  to  which  we  ask  a  candid  consideration.  It  is 
proposecl  to  preserve,  as  at  present,  the  freedom  of  choice;  to 
divide  the  Court  into  three  divisions,  composed  of  three  judges 
each,  and  to  preserve  the  Lords  Ordinaries  in  the  Outer  House. 
The  Third  Division,  it  is  proposed,  should  be  made  up  by  taking 
one  judge  from  each  of  the  two  Divisions,  and  one  Lord  Ordinary 
from  the  Outer  House.  At  present,  only  four  Lords  Ordinaries 
sit  daily,  although  there  are  five  upon  the  staff — each  one  of  them 
being,  allowed  one  working  day  a-week  to  himself  at  home,  for  the 
purpose  of  preparing  his  judgments.  This  privilege  is  anomalous 
and  unnecessary.  None  of  the  judges  of  the  Inner  House  are 
exempted  from  labour  during  the  five  working  days  of  the  week ; 
and  seeing  that  Monday  is  a  blank  day,  there  is  no  reason  why 
the  Lords  Ordinaries  should  not  prepare  their  judgments  like  the 
judges  of  the  Divisions,  during  their  evenings.  By  abolishing  this 
privilege,  there  would  be  four  Outer  House  judges  daily  sitting  as 
at  present ;  and  an  equal  amount  of  work  woula  be  done  by  them^ 
as  they  do  under  the  existing  system. 

*  The  advantages  of  this  scheme  are  obvious.  An  additional 
Court  would  be  given  to  the  country  without  a  farthing  of  addi* 
tional  expense,  except,  perhaps,  some  increase  of  salary  to  the  Pre- 
sident of  the  Third  Division.  The  freedom  of  choice  would  still  be 
{ireserved ;  and  the  work  of  the  country  would,  by  the  additional 
force,  be  kept  up  to  within  a  month  or  two  from  the  day  when  the 
last  case  was  enrolled  before  the  Courts.  Three  judges  would  con- 
stitute a  better  Court  than  four.  We  oflen  have  practical  experi- 
ence of  the  working  of  it,  on  the  occasions  when  one  of  the  judges 
of  the  Divisions  is  prevented  by  illness  from  attending.  The 
decisions  are  as  satisfactory  as  when  the  Court  is  full,  and  the 
inconvenience  of  an  equal  division  of  opinion  is  never  felt.  It  is, 
however,  said,  that  it  might  happen  that  the  judgment  of  a  Lord 
Ordinary  might  be  altered  by  the  votes  of  two  judges  of  the 
Division,  while  one  of  them  concurred  with  the  Outer  House 
judge ;  and  thus  there  would  be  two  judges  against  two.  The 
case,  we  venture  to  say,  is  exceptional,  and  would  not  occur  onco 
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in  twenty  times.  To  provide,  however,  against  it,  it  is  proposed 
that,  instead  of  the  ahernative  being  an  appeal  to  the  House  of 
Lords,  there  might  be  the  option  given  to  the  defeated  party  of 
appealing  to  a  kind  of  Exchequer  Chamber,  composed  of  two  divi- 
sions, and  in  this  way  the  objection  would  be  entirely  obviated. 

Such  are  the  various  proposals  at  present  afloat  in  the  profession. 
They  refer  to  a  matter  of  great  importance,  not  merely  to  the  pro- 
fession, but  to  the  country  at  large,  at  present  suffering  from  an  evil 
of  which  tliere  cannot  be  a  greater — a  surcease  of  justice.  It  is  im- 
possible that  the  next  session  of  Parliament  can  be  allowed  to  pass 
by  without  some  legislative  action  being  taken  in  the  matter. 
'  The  state  of  the  Sheriff  Courts  throughout  Scotland  has  been 
considerably  altered  by  the  operation  of  the  Act  16  and  17  Vict., 
cap.  80,  passed  on  the  15th  of  August  1853.  This  statute  enacts 
(sect.  3),  that  a  defender  who  enters  appearance,  shall,  upon  the 
Court-day,  appear  before  the  sheriff,  who  ^^  shall  hear  the  parties  in 
explanation  of  the  grounds  of  action,  and  the  nature  of  the  defence 
to  be  stated  thereto ;  and,  if  satisfied  that  no  farther  written  pleadings 
are  necessary,  he  shall  cause  a  minute,  in  the  form  of  the  schedule 
(D)  annexed  to  this  Act,  to  be  written  in  the  summons,  setting  forth 
concisely  the  ground  of  defence,  which  minute  shall  be  subscribed 
by  tlie  parties,  or  their  procurators,  and  the  sheriff  shall  thereupon 
clo6e  the  record,  by  writing  under  the  said  minute,  ^  Jiecord  closedy 
and  signing  and  dating  the  same ;  but  if  the  sheriff  shall  be  satisfied 
that  the  record  cannot  properly  be  made  up,  without  condescendence 
and  defences,  he  shall  pronounce  an  order  for  the  same."  The  mode 
in  which  this  provision  has  been  carried  out  by  the  sherifi^,  or  rather 
by  their  substitutes,  has  been  very  unsatisfactory.  The  cases  are 
comparatively  few  in  which  the  sheriffs  order  a  i*ecord  to  be  made 
up  by  condescendence  and  defences ;  and  the  consequence  is,  that 
the  record  is  ckised  upon  the  most  meagre  and  defective  statement 
in  the  shape  of  a  defence.  It  is  sometimes  impossible  to  make  out 
what  the  defence  consists  of,  except  a  general  denial  of  the  summons ; 
and  the  pleas  of  parties  can  only  he  guessed  at,  by  reading  the  proof. 
The  proof  itself  may  wander  into  anything  that  the  parties  please, 
as  they  are  not  controlled  by  a  definite  and  specific  record.  The 
case  comes  up  to  the  Court  of  Session,  and  there  new  pleas  are 
stated,  and  a  new  case  arises ;  and  the  matter  is  ultimately  decided 
upon  grounds  that,  perhaps,  were  never  thought  of  at  first.  Every 
case  may  now  be  carried  at  once  from  the  sheriff  to  either  Division 
of  the  Court ;  and,  in  nine  cases  out  of  ten,  the  Lord  Ordinary  is 
passed  by,  and  the  Inner  House  at  once  resorted  to.  During  the 
last  session,  the  judges  have  had  occasion  frequently  to  remark  upon 
the  imperfect  character  of  the  records,  which  is  due  entirely  to  the 
sheriffs  not  exercising  the  discretion  allowed  them,  of  ordering  parties 
to  state  their  cases  deliberately  in  a  condescendence  and  defence. 
It  was  thought,  of  course,  when  the  statute  was  passed,  that,  by  dis- 
pensing with  records,  useless  litigation  would  be  prevented.     It  has 
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had  the  contrary  effect,  and  has  tended  very  largely  to  the  increase 
of  the  expense,  by  rendering  it  necessary,  even  after  a  proof  has  been 
led,  to  have  additional  records  made  up.  At  the  present  moment, 
the  rolls  of  the  Division  contain  several  advocations,  open  to  the  ob* 
jection  we  have  mentioned ;  and,  while  it  was  a  great  boon  conferred 
upon  the  community,  to  allow  them  a  direct  appeal  from  the  sheriff 
to  the  highest  tribunal  in  Scotland,  much  of  tne  benefit  that  would 
otherwise  result  from  it  is  lost,  in  consequence  of  the  imperfect  ma- 
terials with  which  the  Court  have  to  deal — a  matter  the  more  to  be 
lamented,  as  their  judgment  upon  facts  is  final  and  unappealable  to 
the  House  of  Lords. 

In  other  respects,  the  Sheriff  Court  Act  has  been  a  great  relief  to 
Sheriff  Court  procurators.  The  abolition  of  written  pleadings,  and 
the  substitution,  in  their  place,  of  oral  debate,  have  freed  them  from 
much  drudgery.  The  oral  debate  has,  of  course,  thrown  out  of 
practice  the  writers  who  are  not  gifted  with  powers  of  foi^ensic 
oratory ;  but  on  those  who  have  this  qualification  it  has  conferred 
a  large  increase  of  business.  They  can  now  dispose,  by  oral  discus- 
sion, of  several  cases  a-day,  with  less  labour  than  they  could  write 
one  minute  of  debate ;  receiving,  at  the  same  time,  higher  remune- 
ration for  the  same  labour,  viz.,  L.l,  lis.  6d.  for  a  debate  before  the 
sheriff-substitute,  and  the  larger  fee  of  L.2,  2s.  (as  is  becoming), 
when  they  address  the  greater  dignity  of  the  sheriff. 

The  country  has  not  had  time  to  feel  the  working  of  the  new 
Bankrupt  Act.  The  subject  is  too  important  to  be  dismissed  with 
a  paragraph  here  ;  and,  although  several  treatises  on  it  have  appeared, 
or  ai^  advertised  as  ready  to  appear,  it  can  only  be  after  the  statute 
has  stood  the  strain  of  a  year's  experience,  that  any  safe  practical 

fuide  can  be  composed.  In  the  practical  working  of  the  Bankrupt 
jaws,  it  is  impossible  not  to  see  the  importance  of  that  provision  in 
the  Act  which  enables  a  sheriff  to  award  sequestration.  As  if  to  en- 
courage applications  to  the  Sheriff  Court,  in  preference  to  the  Court 
of  Session,  the  matter  may  be  accomplished  at  a  fourth  part  of  the 
expense  at  which  it  could  be  done  by  the  Lord  Ordinary  on  the 
Bills.  Attached  to  the  statute,  there  is  a  schedule  containing  a 
table  of  fees  payable  under  the  Act,  from  which  it  appears  that,  in 
the  Court  of  Session,  ten  shillings  must  be  paid,  in  order  to  obtain 
sequestration,  while,  in  the  Sheriff  Court,  it  can  be  as  effectually 
accomplished  at  the  small  figure  of  2s.  6d.  Every  other  step  in  the 
proceedings  bears  very  nearly  a  similar  disproportion  in  the  expense 
in  the  two  Courts.  Matters  that  can  be  performed  in  the  Sheriff 
Court  for  one  shilling,  or  a  sixpence,  can  only  be  done  in  the  Court 
of  Session  at  two  and  sixpence.  Indeed,  the  practitioners  in  Edin- 
burgh appear  to  have  been  somewhat  poorly  represented,  or  the 
influence  of  the  country  procurators  brought  more  powerfully  to 
bear  on  the  Lord  Advocate,  in  the  preparation  of  the  Bankrupt 
Statute.  It  only  required  to  go  a  step  further,  and  bar  the  Lord 
Ordinary  on  the  Bills  from  awarding  sequestration  at  all.     As  the 


1857.]  UEVUBW  OF  THE  MONTH.  9 

matter  now  etands,  seqaestrations  are  proving  a  positive  grievance 
to  Edinburgh  agents.  Of  course,  all  bankraptcies  will  now  be 
awai-ded  in  the  Sheriff  Courts,  with  the  exception  of  the  very  few 
that  may  be  applied  for  in  behalf  of  persons  resident  in  Edinburgh. 
The  services  of  the  Edinburgh  agents  are,  however,  necessary  still, 
for  tiie  purpose  of  getting  the  notices  inserted  in  the  '^  Gazette,"  and 
entries  in  tlie  minute-bocJ^  for  which  his  fee  is  68.  8d. — he  having, 
at  the  same  time,  to  disburse  the  fees  for  the  ^^  Gazette"  and  the 
record,  with  the  pleasant  prospect,  generally,  of  receiving  payment 
of  his  accoant  (without  any  interest  on  his  outlay)  from  his  country 
correspondent,  at  the  distance  of  a  twelvemonth, — if  at  all. 

But  considerations  of  a  more  important  character,  as  to  the  work- 
ing of  this  part  of  the  Statute,  cannot  be  overlooked.  They  refer  to 
the  influence  on  the  mercantile  and  trading  classes  of  a  scheme 
which  makes  bankruptcy  familiar  and  frequent,  and  so,  in  time,  not 
discreditable.  It  is  not  long  ago  since  a  bankrupt  required  to  wear 
the  dy  vour*s  habit.  There  are  men  still  living  who  have  seen  this 
exhibition.  Until  the  passing  of  the  recent  (Statute,  sequestration 
was,  to  a  trader  in  the  country,  a  matter  of  a  grave  and  formidable 
character,  which  could  only  be  obtained  by  st)ecial  application  in 
Edinburgh,  and,  in  the  very  outset,  was  attended  with  considerable 
tn>abie  and  expense.  These  obstacles  are  now  entirely  removed. 
A  country  grocer  may  obtain  sequestration  by  stepping  across  the 
street  to  the  Sheriif^lerk's  office,  as  easily  as  he  can  obtain  a  small 
debt  complaint.  When  difficulties  arise,  as  they  must  do  in  a  com- 
mercial country  like  this,  instead  of  a  trader  resorting  to  the  assist- 
ance to  be  obtained  from  friends,  and  struggling  to  render  available 
his  own  property  to  the  utmost,  the  idea  of  paying  his  debts  of  20s. 
in  the  ppund,  by  presenting  his  creditors  with  a  dividend  of  5s.  or 
10s.,  at  once  presents  itself  to  his  mind  as  an  easy  solution  of  the 
difficulty.  The  ease  with  which  this  sovereign  remedy  for  pecuniary 
embarrassment  can  be  obtained,  will  soon  make  it  perfectly  familiar 
to  every  one  in  difficulties.  During  the  last  two  months  of  No- 
vember and  December  (during  which  the  new  Statute  has  been  in 
force),  no  less  than  eighty-eight  sequestrations  were  awarded  in  a 
period  of  commercial  prosperity ;  while,  during  the  same  two  months 
of  last  year,  onlv  forty-two  (not  one-half)  were  awarded!  These 
figures,  even  with  such  a  short  experience  of  the  working  of  the  new 
Statute,  are  alarming.  They  can,  however,  give  no  proper  repre- 
sentation of  what  may  ultimately  be  the  effects  of  the  Statute.  At 
the  same  time,  we  scarcely  think  that  it  was  either  a  very  expedient 
or  politic  thing  to  insert  such  a  clause  (which  ought  to  have  for 
marginal  note,  "  Bankruptcy  made  eaay^^)y  merely  for  the  purpose 
of  giving  to  our  friends  in  the  country  the  five  pounds  formerly 
obtained  by  an  Edinburgh  writer,  as  his  fees  in  the  awarding  of 
sequestration. 

JLet  us  now  entreat  the  attention  of  the  heads  of  the  Justiciary 
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Court  to  a  matter  that  calls  for  some  improvement.  In  the  quasi 
civil  business  of  the  Justiciaiy  Court,  we  are  still  under  the  good 
old  forms  of  bills  of  advocation  and  bills  of  suspension,  for  which 
no  printed  style  exists,  so  far  as  we  are  aware,  in  any  of  the  modern 
style  books.  Very  little  inconvenience  is  felt  from  this,  as  these 
writs  are  now  (with  the  exception  of  the  formal  preamble  and  formal 
j>rayer  at  the  conclusion)  thrown  into  the  famihar  shape  of  a  state- 
ment of  facts,  and  numbered  and  ticketed  in  usual  form.  There  is, 
however,  one  part  of  the  old  rules  of  the  Justiciary  Court  that  is 
not  so  easily  to  be  borne, — before  mentioning  which,  let  us  refer  to 
the  class  of  cases  which  form  the  ordinary  suDJect  of  suspension  and 
liberation.  They  are  cases  where,  generally,  a  poor  man  has  been 
imprisoned,  after  some  most  irregular  and  oppressive  proceedings, 
practised  towards  him  by  his  master ;  cases  where  law  has  been  ad- 
ministered with  a  heavy  hand  by  the  country  magistrate,  or  rather 
by  the  magisti*ate's  clerk ;  cases  where  some  of  the  safeguards  thrown 
around  a  person  accused,  for  his  defence,  have  been  either  wilfully 
or  negligently  set  aside,  and  where,  consequently,  the  sentence  of 
imprisonment  is  illegal.  It  is  obvious,  that  the  Court  which  reviews 
such  proceedings  ought  to  be  one  easy  of  access,  and  such  as  can  be 
approached  upon  the  means  of  the  poorest  person,  in  regard  to 
whose  cases  alone,  it  is  ever  called  upon  to  adjudicate.  Yet,  will  it 
be  believed,  that  this  Court  is  the  most  severe  in  its  exactions  of 
Court  fees  of  all  the  Courts  in  this  kingdom.  Thus,  upon  present- 
ing a  bill  of  suspension  and  liberation  at  the  Justiciary  onice,  the 
fees  payable  are  about  L.2,  2s.,  varying  according  to  the  length  of 
the  Bill.  At  the  Bill  Chamber,  the  fees  would  be  7s.  6d.,  including 
the  certified  copy  given  by  the  Bill  Chamber  clerk.  Whenever  any 
naper  is  borrowed,  a  fee  of  2s.  is  paid ;  whenever  it  is  returned.  Is. 
No  other  office  exacts  these  fees.  Tliey  are  totally  unknown  in  the 
Court  of  Session.  For  every  calling  of  the  cause,  although  nothing 
may  be  done,  and  although  it  may  be  of  a  formal  character,  lasting 
one  minute,  the  clerk's  dues  are  one  guinea,  and  macer's  dues  half 
a  guinea ;  and,  what  is  the  most  remarkable  of  all,  both  parties  have 
to  pay  these  fees  on  account  of  clerk  and  macer ;  that  is  to  say,  in 
order  to  get  audience  of  the  judge,  L.3,  3s.  must  be  paid  to  the 
officers  of  Court. 

The  peculiar  grievance  in  the  matter  is,  that  part  of  these  most 
exorbitant  and  unusual  charges  do  not  go  into  the  pockets  of  the 
officers  in  whose  name  they  are  exacted,  and  who  obtain  all  the 
unpopularity  of  the  exaction.  The  clerks'  fees  go  into  the  Ex- 
chequer. We  respectfully  submit  to  the  Commissioners  of  Jus- 
ticiary, that  this  matter  should  at  once  be  put  right  by  an  Act  of 
adjournal.  The  fees  should  be  entirely  abolished  ;  and  the  macers 
compensated  by  Exchequer. 

On  the  assembling  of  Parliament,  we  may  expect  the  judgment 
of  the  House  of  Lords  on  the  appeal  from  Scotland  on  the  important 
nnPRtion  as  to  the  liability  of  a  master  for  the  injury  or  death  of  one 
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of  his  workmen,  caused  by  the  negligence  of  a  fellow- workman.  In 
Scotland,  the  Coarts,  with  unvarying  consistency,  have  enforced  the 
rale  that  the  master  is  liable  for  the  negligence  of  his  workman.  In 
England,  on  the  other  hand,  a  distinction  is  taken  between  the  case  of 
injury  by  one  workman  to  another,  and  injury  by  a  workman  to  one  of 
the  public  In  the  former  case,  the  master  is  not  liable.  The  doc- 
trine is  thus  put  by  Chief-Baron  Pollock,  in  the  case  of  Wigmore 
V.  Jay  (14  Law  Times,  231)  : — "  Take  the  case  of  a  careless  cook 
at  a  tavern,  who,  regardless  of  her  fellow-servants,  upsets  hot  water 
and  violendy  scalds  them.  Can  it  be  said  that  they  can  bring  an 
action  against  the  landlord  for  the  negligent  conduct  of  his  sen^ant, 
and  allege  the  negligence  to  be  that  of  the  master  himself?  I  am 
of  opinion  that  he  cannot.  So  on  a  railway,  if  an  accident  happens 
to  a  passenger  by  the  careless  driving  or  conduct  of  the  engineer,  he 
may  recover  from  the  company ;  but  the  stoker,  who  is  standing  by 
the  side  of  the  engineer,  and  sees  him  do  the  act  which  leads  to  an 
accident,  cannot,  in  my  opinion,  sue  the  company  for  damages  aris- 
ing out  of  the  negligence  of  his  fellow-servant.  Under  tliese  cir- 
cumstances, thererore,  I  lay  it  down  in  point  of  law,  that  the  liability 
in  law  alleged  in  the  declaration  is  not  made  out  in  point  of  fact ; 
that  there  is  no  evidence  by  which  the  neglect,  which  will  entail 
responsibility  on  the  part  of  the  defendant  to  the  deceased  or  the 
plaintiff,  has  been  brought  home  to  the  defendant.  I  am  of  opinion, 
that  when  servants  are  employed  for  a  common  purpose,  their  mas- 
ter is  not  responsible  to  one  for  the  negligence  or  another.  In  order 
to  make  him  responsible,  he  must  be  affected  by  negligence  direct 
and  personal  to  himself." 

This  doctrine  has  been  enforced  in  other  cases  in  England,  and  is 
the  established  law  there.  The  Scotch  judges  have  reiused  to 
adopt  it,  holding,  that  whether  the  injury  be  done  by  a  servant  of 
the  master  to  a  fellow-servant,  or  to  one  of  the  public,  the  responsi* 
bility  must  rest  upon  him  as  the  employer,  and  as  the  party  who 
originates  the  undertaking,  in  the  accomplishment  of  which  the 
wrong-doer  is  engaged.  While  the  case  is  pending  in  the  House  of 
Lords,  Lord  Ardmiuan  is  called  upon  to  pronounce  a  judgment  upon 
the  point,  and  has  issued  an  elaborate  note,  which,  except  for  the  plea- 
sure that  is  always  derived  from  reading  pointed  and  forcible  reason- 
ing, was  a  labour  thrown  away.  The  case  can  neither  affect  the 
law  one  way  or  other ;  t/uit  must  be  determined  by  the  House  of 
Lords  in  the  pending  decision.  We  confess  to  considerable  appre- 
hension as  to  the  result,  anticipating  that  in  this  case,  as  in  every 
other,  the  ancient  law  of  Scotland  will  be  made  to  bend  to  the  law 
with  which  an  English  Chancellor  is  familiar.  Hereafter,  the 
widows  and  children  of  the  unfortunate  workmen,  killed  in  quarries 
and  coal  pits,  will  be  thrown  for  support  upon  the  parish,  instead  of 
being  maintained  by  the  master  (who  had  enjovea  the  services 
the  thews  and  sinews  of  the  departed  father  and  husband)  throu 
the  medium  of  the  jury's  verdict. 
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The  year  has  closed  with  some  important  changes  in  the  Englisli  legal 
world.  The  "  Cushion  of  the  Common  Pleas"  is  now  occupied  by 
Sir  A.  Cockbum,  in  room  of  the  late  Sir  J.  Jervis.  Sir  R.  Bethell 
is  one  step  nearer  the  highest  dignity,  of  which  only  his  genius  is 
worthy,  by  being  made  Attorney-General.  Mr  Wortley  has  been 
made  in  his  room  Solicitor-General,  and  an  "  ill-used  man."  Mr 
Watson  has  been  made  a  Baron  of  Exchequer,  in  room  of  Baron 
Piatt.  The  minor  promotions — in  the  way  of  recorderships  and  the 
like — which  have  tollowed  in  rapid  succession,  indicate  sufficiently 
the  splendid  field  that  our  brethren  in  England  have  at  their  com- 
mand. Certainly,  the  prizes  which  fall  to  their  lot  are  a  magnifi- 
cent contrast  to  those  with  which  the  "  perspective"  of  a  Scotch 
advocate  is  generally  bounded,  and  whose  ambition  may  perhaps  be 
culminated  oy  a  sherifiship  at  Uist  or  Barra.  This  mafees  us  feel 
all  the  more,  the  injustice  which  the  Scotch  bar  has  for  many  years 
suffered,  in  the  matter  of  Colonial  Appointments.  An  advocate  is 
entitled,  equally  with  an  English  barrister,  to  practise  at  every 
Colonial  bar,  and  it  seems  to  us  to  be  a  fair  carrying  out  of  the 
equality,  that  if  the  English  lawyers  obtain  the  monopoly  of  the 
purely  English  colonies,  we  in  Scotland  should  be  preferred  to 
those,  where  the  law  administered  is  based  on  the  civil  law— a 
system  of  jurisprudence,  of  which  confessedly  they  know  nothing,  but 
which  in  this  country  it  is  of  necessity  our  first  business  to  acquire 
information.  The  colonies  where  civil  law  is  more  or  less  administered 
Bre  all  those  not  originallv  settled  by  Great  Britain,  but  acquired  by 
conquest  or  treaty.  Such  are  the  Dutch  and  French  West  Indies, 
the  Cape,  the  Mauritius,  Ceylon,  and  one  or  two  others.  Now,  how 
rarely  is  it  that  a  single  appointment  to  any  of  these  places  comes  to 
Edinburgh.  Everything  of  any  value  is  sacrificed  to  the  importuni- 
ties of  an  English  or  Irish  member.  One  honourable  exception  was 
made,  indeed,  last  autumn,  in  our  favour.  We  allude  to  the  appoint- 
ment of  Mr  Gillespie  Dickson  as  Procureur-General  of  the  Mauri- 
tius— a  selection  which,  in  our  opinion,  did  the  Colonial  Minister 
infinite  credit ;  for  the  gentleman  was  an  able  and  hard-working 
lawyer,  whose  Treatise  on  Evidence,  has  been  a  professional  acquisition 
of  the  most  valuable  kind,  and  who  will  do  credit  to  the  bar  of  which 
he  is  a  member,  in  any  position  in  which  he  may  be  placed.  We  trust 
that  this  case  will  not  be  suffered  to  remain  an  isolated  exception, 
to  a  usage  which  has  too  long  prevailed,  but  that  it  is  the  com- 
mencement of  a  system,  that  will  not  soon  be  again  discontinued. 
We  are  reminded  of  the  subject,  by  seeing  it  announced,  that 
Stephenson  Villiers  Surtees,  Esq.,  of  the  Inner  Temple,  has  been 
maae  Chief  Judge,  and  J.  E.  Remono,  Esq.,  First  Puisne  Judge,  of 
the  island  of  Mauritius. 


1857.]  THE  MERCANTILE  LAW  AMENDMENT  ACT.  13^ 


THE  MERCANTILE  LAW  AMENDMENT  ACT.> 
THE  NEW  LAW  OF  SALE. 

With  a  view  of  remedying  "  the  inconvenience  felt  by  persons 
engaged  in  trade,  by  reason  of  the  Laws  of  Scotland  being,  in  some 
particulars,  different  from  those  of  England  and  Ireland  in  matters 
of  common  occurrence  in  the  course  of  such  trade ;"  two  Acts  of 
Parliament  were  passed  last  session.  The  one  relative  to  England 
and  Ireland  adopted  several  rules  from  the  Law  of  Scotland,  which 
were  considered  preferable  to  the  English  Law  on  the  same  sub- 
jects I  and  the  other  relating  to  Scotland,  has  introduced  into  our 
Law  corresponding  changes  of  the  greatest  possible  importance. 
This  is  not  now  the  time,  were  it  the  place,  to  question  tne  policy 
of  the  measure ;  but  aware  as  we  are  of  the  danger  of  violently 
engrafting  a  rule,  the  growth  of  another  law,  on  a  system  foreign 
to  it  in  principle  and  practice,  we  shall  certainly  watch  its  operation 
with  some  degree  of  anxiety.  The  result  of  a  rather  careful  ex- 
amination has  satisfied  us  that  it  is  likely  to  occasion,  in  its 
a{>pVication,  questions  of  considerable  difiiculty,  in  which  our  Judges 
will  have  to  solve  the  novel  problem  of  reconciling  principles  flowmg 
from  one  source  with  others  from  a  directly  opposite.  With  regaro, 
espedally,  to  the  abolition  of  the  rights  of  creditors  of  a  seller  to 
attach  goods  sold  but  not  delivered,  we  entertain  very  serious 
apprehensions — more  particularly  as  the  change  is  introduced  in 
terms  so  unguarded,  and  without  any  of  the  checks  which  a  proper 
system  of  registration  might  have  afforded.  Such  considerations 
are,  however,  now  quite  out  of  place.  At  present,  our  only  purpose 
is  to  devote  a  few  articles  to  the  examination  of  the  new  Statute  in 
detail,  and  as  chief  in  interest,  as  well  as  importance,  we  begin  with 
what  may  be  called  the  New  Law  of  Sale. 

The  principle  of  the  Law  of  Scotland,  with  regard  to  the  trans- 
ference of  every  kind  of  property,  is  that  of  the  civil  law ;  that 
while  the  obligations  of  the  contract  are  completed  by  consent  validly 
expressed,  the  seller,  till  deliveiy,  remains  undivested  of  the  sub- 
ject sold.  In  other  words,  there  can  be  no  property  acquired  by 
purchase  without  possession — a  rule  which  seems  to  have  been 
considered  necessary  as  a  security  against  latent  real  rights. — (See 
L.  P.  Blair,  in  Broughton  v.  Aitchison,  Nov,  15,  1809.)  The  prin- 
ciple of  the  Scotch  Law,  says  the  L.  J.  C.  in  a  well  known  case 
(Boak  V.  Megget,  Feb.  13,  1844),  is,  "  in  my  opinion,  recom- 
mended by  both  practical  justice  and  expediency,  for,  if  bank- 
ruptcy occurs,  I  tliink  it  better  that  the  loss  should  be  sustained 
by  tl^  party  who  did  not  protect  himself  as  he  might  have  done, 
and  chose  to  trust  the  seller  without  any  precautions,  than  by  the 
general  body  of  creditors  who  were  entitled  to  hold  their  debtor 

*  (19  and  20  Vict.,  c.  20 — An  Act  to  amend  the  Laws  of  Scotland  affecting 
Trade  and  Commerce). 
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to  be  proprietor  of  the  goods,  of  which  he  was  the  ostensible  oi^oier." 
Consequently,  he  says,  the  security  of  parties  dealing  onerously. with 
the  ostensible  owner  was  one  of  the  great  benefits  of  the  law.  On 
the  other  hand,  it  may  be  urged,  with  some  apparent  force,  that  in 
the  absence  of  any  lien  or  security  for  the'*  debt,  the  creditor  trusts 
only  to  the  personal  credit  of  his  debtor,  and  not  to  any  particular 
parcel  of  goods  being  appropriated  to  his  payment.    Nay,  the  debtor 

15  left  at  full  liberty  in  the  exercise  of  the  ownership  of  the  goods  in 
his  custody  to  sell  them  at  his  pleasure.  It  follows,  that,  if  he  docs 
so,  it  is  an  injustice  to  the  purchaser,  to  deny  to  him,  in  competition 
with  the  creditors  of  the  seller,  the  right  to  demand  the  delivery  of 
the  goods  he  has  bought  and  paid  for,  simply  because  he  has  not 
acquired  that  right  of  property  in  them,  which  can  only  be  consti- 
tuted by  possession. — (See  Merc.  Law  Amt.  Report.)  These  views 
have  already  been  adopted  in  France  (Code  civile^  liv.  3,  tit.  6,  c.  21, 
art.  1585-1587),  and  Holland,  where  the  old  civil  law  maxim  has 
given  place  to  the  principle,  always  observed  in  England  and  Ame- 
rica, that,  from  the  moment  the  bargain  is  struck,  if  the  subject  is 
specific,  the  property,  risk,  and  all,  at  once  pass  to  the  purchaser. 
The  creditors  of  the  vendor  have  then  no  control  over  the  goods 
ready  for  delivery,  other  than  the  right  of  retaining  them  in  security 
of  the  purchase  money,  and  the  same  is  now  made  the  rule  in  tlie 
Law  of  Scotland. 

The  substance  of  the  first  four  sections  of  the  new  Statute^  relating 
to  sale,  are, — 

^  Sec.  1  enacts, — '*  1.  From  and  after  the  passing  of  this  Act,  where  goods  have 
been  sold,  but  the  same  have  not  been  delivered  to  the  purchaser,  and  have  been 
allowed  to  remain  in  the  custody  of  the  seller,  it  shall  not  be  competent  for  any 
creditor  of  such  seller,  after  the  date  of  such  sale,  to  attach  such  goods  as  be- 
longing to  the  seller  by  any  diligence  or  process  of  law,  including  sequestration, 
to  the  effect  of  preventing  the  purchaser,  or  others  in  his  right,  from  enforcing 
delivery  of  the  same ;  and  the  right  of  the  purchaser  to  demand  delivery  of  such 
goods  shall,  from  and  after  the  date  of  such  sale,  be  attachable  by  or  transferable 
to  the  creditors  of  the  purchaser. 

II.  Where  a  purchaser  of  goods  who  has  not  obtained  delivery  thereof,  shall, 
after  the  passing  of  this  Act,  sell  the  same,  the  purchaser  from  him,  or  anv  other 
subsequent  purchaser,  shall  be  entitled  to  demand  that  deliverv  of  the  said  goods 
shall  be  made  to  him,  and  not  to  the  original  piurchaser.  And  the  seller,  on  in- 
timation being  made  to  him  of  such  subsequent  sale,  shall  be  bound  to  make  such 
delivery  on  payment  of  the  price  of  such  goods,  or  performance  of  the  obligations 
or  conditions  of  the  contract  of  sale,  an^  shall  not  be  entitled,  in  any  question 
with  a  subsequent  purchaser,  or  others  in  his  right,  to  retain  the  said  goods  for 
any  separate  debt  or  obligation  alleged  to  be  due  to  such  seller  by  the  original 
purchaser :  Provided  always,  that  nothing  in  this  Act  contained  shall  prejudice  or 
affect  the  right  of  retention  of  the  seller  for  payment  of  the  purchase  price  of  the 
goods  sold,  or  such  portion  thereof  as  may  remain  unpaid,  or  for  performance  of 
the  obligations  or  conditions  of  the  contract  of  sale,  or  any  right  of  retention 
competent  to  the  seller,  except  as  between  him  and  such  subsequent  purchaser,  or 
any  such  right  of  retention  arising  from  express  con  tract  with  the  original  purchaser. 

III.  Any  seller  of  goods  may  attach  the  same,  while  in  his  own  hands  or  pos- 
session,  by  arrestment  or  poinding  at  any  time  prior  to  the  date  when  the  sale  of 
such  goods  to  a  subsequent  purchaser  shall  have  been  intimated  to  such  seller, 
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Goods  sold,  but  not  delivered,  may  be  demanded  to  the  exclusion 
of  the  creditors  of  the  seller  by, — 

1.  The  buyer;  or — 

2.  His  creditors ;  or — 

3.  His  sub-vendee. 
Subject  to, — 

1.  The  seller^s  general  right  of  retention,  which,  in  the  case 

of  a  sub-sale  intimated,  is  limited  to  a  security  for  the 
price  and  performance  of  the  conditions  of  the  contract. 

2.  An  arrestment  or  poinding  by  the  seller,  or  another  creditor 

of  the  buyer,  prior  to  the  intimation  of  a  subsequent  sale. 

3.  The  landlord's  nypothec. 

On  reading  the  above  provisions,  the  first  observation  that  occurs 
to  us  is,  that  while  we  have  had  forced  upon  us  a  rule  of  a  foreign 
system  of  jurispmdence,  founded  on  different  principles,  there  is  no 
change  in  the  radical  basis  of  our  own  law.  Statutes  do  not  alter 
the  common  law  fiuther  than  their  words  expressly  declare. — (Arthur 
V.  Hoxenham,  11  Mod.  150.)  This  rule  occasions  one  of  the  chief 
difficulties  in  the  Act,  because,  while  it  is  still  the  Law  of  Scotland 
that  the  right  arising  under  a  contract  of  sale,  is  a  bare  -right  to 
demand  foldlment  of  the  seller's  personal  obligation  to  deliver,  on 
payment  of  the  price, — we  have  now  to  deal  with  many  of  the  cwi- 
sequences  of  the  English  rule,  that  a  completed  sale  transfers  the  pro- 
perty— subject  to  the  vendor's  lien  for  the  price. — (See  Bell's 
Com.  1-666— Parsons  on  Contracts,  1-440.  Bloxam  v.  Sanders, 
4  B.  and  C,  948.)  From  this  rule  various  results  follow,  which, 
so  long  as  the  Law  of  Scotlaml  remains  on  its  present  basis,  we 
must  absolutely  repudiate.  But  the  Statute  only  takes  away  some 
of  the  effects  of  tne  Scotch  Law,  and  substitutes  others  in  their 
place.  With  these  exceptions,  and  the  limitation  of  the  right  of 
retention  in  a  sub-sale,  our  law,  to  all  intents  and  purposes  re- 
mains the  same.  In  short,  it  just  comes  to  this,  that  while  the 
seller,  before  delivery,  still  remains  truly  owner,  he  and  those  in 
his  right  are  deprived  of  one  part  of  the  rights  of  ownership.  Till 
the  purchaser  receives  the  goods  into  his  own  custody,  he  has  still 
only  a  bare  jue  ad  rem — a  right  of  action  against  the  vendor  trans- 
missible to  a  sub-vendee  to  compel  delivery  under  the  conditions 
already  specified,  or  to  obtain  damages  for  non-performance.  The 
only  alteration  therefore,  in  the  old  law,  is  a  diminution  of  those 
chances  of  non-performance  to  which  he  was  formerly  exposed ;  that 
is  to  say, — bankruptcy  will  now  make  no  change  in  the  relation  of 
the  parties.  With  this  remark,  we  proceed  to  consider  the  new  law 
(i)  as  regards  the  rights  of  the  buyer ;  (2)  as  regards  the  rights  of 
the  seller,  and  (3)  as  regards  the  rights  of  a  subsequent  purchaser. 

and  sacfa  arrestment  or  poinding  shall  have  the  same  operation  and  effect,  in  a 
competition  or  otherwise,  as  an  arrestaieiit  or  poinding  by  a  third  party. 

IV.  Nothing  herein  before  contained  shall  prejudice  or  affect  the  landlord's 
rij;ht  of  hypothec  and  sequestration  for  rent. 


16  THE  MERCANTILE  LAW  AMENDMENT  ACT.  [Jan. 

I. — ^AS  BE6AKDS  THE  RIGHTS  OP  THE  BUYER. 

Sale  as  a  contract,  and  as  distinguished  from  sale  as  a  trans- 
ference, is  completed  whenever  the  parties  are  agreed  that  the 
specific  matter,  which  forms  the  subject  of  the  transaction,  shall  be 
delivered  by  the  vendor  to  the  vendee,  in  consideration  of  the  price 
given,  or  promised  to  be  given,  by  the  latter.  The  three  essentials 
to  sale  are  thus  consent,  price,  and  subject ;  and  whenever  they 
concur,  the  rights  which  arise  to  the  buyer  are  (1)  an  action  to 
compel  delivery,  or  (2)  damages  for  non-performance.  The  first 
two  essentials  are  out  of  our  present  object,  but  with  regard  to  the 
thing  which  forms  the  subject  matter  of  the  transaction,  various 
important  considerations  present  themselves. 

By  the  Law  of  Scotland,  every  thing  that  falls  under  commerce 
may  be  the  subject  of  sale,  and  "  even  things  not  yet  existing,  but 
which  are  only  in  hope  as  the  draught  of  a  net  or  the  hope  of  suc- 
cession."— (E.  3.  3.  3.)  Some  difficulty  may  be  experienced  in  de- 
fining precisely  what  is  meant  by  the  term  "  goods"  in  the  Statute. 
It  says  (sec.  1),  "From  and  after  the  passing  of  this  Act  {Le.  July 
21,  1856),  where  goods  have  been  sold,  but  the  same  have  not  been 
delivered  to  the  purchaser,  and  have  been  allowed  to  remain  in  the 
custody  of  the  seller."  The  term  "  goods"  here  is  capable  of  a  variety 
of  significations.  It  appears,  in  the  first  place,  that,  as  the  preamble 
bears,  the  Act  has  reference  ^^  to  matters  of  common  occurrence  in 
the  course  of  trade,"  and,  in  the  second  place,  the  subjects  must  be 
capable  of  attachment  by  arrestment  and  poinding  (sec.  3).  The 
term,  therefore,  obviously  includes  every  species  of  merchandise, 
but  not  necessarily  every  species  of  moveables.  The  "  goods"  must 
be  capable  of  delivery,  and  of  being  held  in  custody  by  the  seller. 
It,  therefore,  seems  to  refer  only  to  ordinary  corporeal  moveables. 
The  word,  in  short,  requires  the  same  interpretation  as  the  English 
Courts  have  put  upon  tne  corresponding  expression  in  the  Statute  of 
frauds. — (29  Car.  II.)  By  that  Statute,  every  contract  for  ^*  any 
goods^  wares  or  merchandise,"  above  the  value  of  L.IO,  must  be 
other  than  merely  verbal.  These  words  have  been  regarded  as 
employed  in  contradistinction  to  reality  and  heritage,  and  therefore 
embrace  all  contracts  for  the  sale  of  horses  and  other  live  animals, 
in  fact,  everything  falling  within  '^  chattels  personal."  These  are 
defined  to  be  ^'  things  moveable,  which  may  be  annexed  to  or  de- 
pendent on  the  person  of  the  owner,  and  carried  about  with  him  from 
one  place  to  another."— (2  Bla.  Com.,  387.  2  Kent.  Com.,  400.) 
Such  are  animals  of  various  kinds,  household  furniture,  grain,  and 
everything  which  can  properly  be  transferred  from  one  place  to 
another. — (Brom's  Com.,  800.)  But  that  Statute  only  relates  to 
such  chattels  or  personality  as  are  corporeal  and  capable  of  actual 
delivery. — (Russel  on  Contracts,  343.)  It  does  not  apply,  there- 
fore, to  contracts  for  the  sale  of  shares  in  a  joint-stock  banking 
(Humble  v.  Mitchell,  11  A.  and  E.,  205)  or  nuning  company  (Wat- 
son  I'.  Spratley,  10  Exch.,  222),  or  for  the  sale  of  railway  stock  (Brad- 
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ley  V.  Houldsworth,  3  M.  and  W.,  422.  BovUhy  v.  JBell,  3  C.  B., 
284)  or  foreign  stock. — (Hazeltine  v.  Siggers,  1  Exch.^  856.)  Cases 
of  Uie  nature  of  an  agreement  to  divide  the  proceeds  of  an  adven- 
ture,  such  as  a  share  in  the  outfit  of  a  ship,  nave  been  held  not  to 
be  an  agreement  for  the  sale  of  goods  within  the  Statute. — (Leigh 
V.  Banner,  1  Esp.,  403.)  It  seems  clear,  therefore,  that  the  present 
Act  applies  only  to  contracts  for  the  sale  of  merchandise  and  ordi- 
naiy  corporeal  moveables;  consequently,  the  rights  of  creditors  con- 
tinue as  formerly  with  respect  to  incorporeal  rights,  such  as  debts, 
government,  bank,  and  railway  stock,  patents  and  copyright. 

The  Act,  of  course,  has  no  reference  to  land  or  heritable  rights, 
but  growing  crops,  not  the  natural  produce  of  the  soil,  are  subiects 
of  common  commerce,  capable  of  being  poinded  (Ballantyne  v.  W at- 
»>n,  June  15, 1709),  and  seem,  therefore,  to  come  within  the  new 
law. 

The  sale,  transfer,  and  arrestment  of  ships,  are  regulated  by 
special  Statute,  which,  in  the  sense  of  the  section  under  observa- 
tion, seems  to  withdraw  them  from  the  field  of  ordinary  trade. 

II.  Having  shown  to  what  kind  of  goods  the  Act  applies,  the 
next  question  is,  the  circumstances  in  which  a  purchaser  is  preferred 
to  the  creditors  of  the  seller.  And  here  the  diiSculties  considerablv 
increase.  Obviously,  there  must  be  some  test  adopted  which  will 
limit  the  confusion  that  is  occasionally  presented  between  a  sale 
proper  and  a  bare  personal  agreement  to  sell;  otherwise,  there  will  be 
no  end  to  the  frauds  that  may  be  practised  on  creditors.  It  cannot 
be  called  sale  for  a  person  to  go  into  the  market  and  dispose  on  every 
side  of  merchandise  which  Has  no  existence  save  in  his  imagination  ; 
and  such  a  transaction  is  apparently  out  of  the  Act.  The  expression, 
'^  goods  soldhnt  not  delivered,"  manifestly  means  a  sale  complete  in 
all  respects.  Still,  the  question  remains,  when  can  a  sale  be  said 
to  be  complete  according  to  the  Law  of  Scotland  ?  All  writers  are 
agreed,  that  there  must  oe  consensus  in  idem  pkuntum  et  conoentio — 
that  parties  must  be  agreed,  the  one  to  pay  a  certain  price,  and  the 
other  to  sell  for  that  price  a  certain  subject  (Bell's  Pr.,  89) — but  can 
the  goods  be  said  ^'  to  be  sold  but  not  (delivered"  till  nothing  remains 
to  be  done  that  is  incumbent  on  the  seller  in  the  way  of  ascertaining 
and  identifying  the  thing  to  be  delivered  ?  May  the  subject  matter 
of  the  contract  be  indeterminate,  or  must  it  be  specific,  set  apart, 
and  ready  for  delivery  when  demanded?  In  other  words,  is  a 
special  segregated  character  requisite,  in  order  that  the  subject  may 
be  properryr  said  only  to  remain  in  the  seller's  custody  T 

All  the  possible  cases  in  which  this  question  can  occur  are  four 
in  number. 

1.  Where  the  subject  is  specific. 

2.  Where  the  sale  is  part  of  an  indeterminate  quantity. 

3.  Where  the  goods  are  to  be  supplied  as  required,  and  remain 
to  be  collected ;  and 
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4.  Where  the  goods  are  to  be  manufactnred. 

1.  The  first  case  presents  no  difficulty.  It  is  the  ordinary  one  of 
a  purchase  in  a  shop,  in  which  the  article  is  ready  for  transference 
d^  manu  in  manum;  or  the  whole  contents  of  a  warehouse,  sold  by 
sample,  and  ready  to  be  handed  over  by  delivery  of  the  key ;  or  of 
gooas  in  a  warehouse,  of  an  ascertained  quantity ;  or  of  specific 
goods  in  bond,  transferred  in  the  usual  way  by  delivery  order. 
In  all  such  cases,  the  sale  is  complete,  and  the  goods  are  placed 
beyond  the  control  of  the  seller's  creditors  by  the  completion  of  the 
contract.  Where  the  article  sold  is  in  possession  of  a  third  party, 
intimation  of  the  sale  is,  of  course,  necessary  to  be  made,  in  order 
to  divest  the  seller ;  conseauently,  it  was  formerly  held,  that  if  the 
holder  received  no  notice  or  the  change  of  ownership,  the  goods  might 
be  attached  by  the  seller's  creditors,  even  where  the  price  was  paid. — 
(Eadie  t7.  Mackinlay,  F.  C.,.1815.)  This,  of  course,  is  no  longer 
law,  as  the  goods,  in  such  a  case,  come  under  the  category  of  goods 
sold  but  not  delivered.  For  the  same  reason,  where  the  goods  sold 
are  bonded,  intimation  to  the  warehouse  keeper  will  no  longer  be 
necessary  to  entitle  the  purchaser,  on  paying  the  price,  to  claim 
delivery. 

2.  The  second  case  put  does  not  admit  of  so  easy  a  solution.  We 
allude  to  the  case  where  the  subject  sold  is  a  parcel  of  grain  in  a 
granary,  of  wine  in  a  cellar,  or  is  part  of  an  indeterminate  quantity, 
and  the  particular  portion  requires  to  be  separated  from  the  general 
mass  of  which  it  is  part,  by  weighing,  measuring,  or  something  of 
that  kind,  before  it  is  rea!iy  for  delivery.  Undoubtedly,  in  such 
circumstances,  a  sale,  by  the  Law  of  Scotland,  is  as  valid  and  efiPectual 
as  where  the  subject  is  specific.  But,  in  such  cases,  the  risk  is  not 
transferred  till  the  subject  is  made  specific — in  both  England  and 
Scotland,  though,  in  the  two  countries,  this  result  is  obtained  from 
different  principles.  In  England,  to  pass  the  property  in  the  sub- 
ject sold,  it  must  be  ascertained  and  specific.  Consequently,  where 
something  remains  to  be  done  on  the  part  of  the  seller,  the  property 
does  not  vest  so  as  to  make  the  buyer  liable  for  any  loss  or  injury  to 
it  which  may  occur.  The  nature  or  quantity  of  the  commodity 
may  require  to  be  weighed,  or  it  may  require  to  be  separated  from 
a  larger  quantity. — (Rigg  v.  Minett,  II  East.,  209.  Hanson  v. 
Meyer,  6  East.,  614.)  In  Scotland,  the  risk  to  the  buyer  does  not 
arise  in  virtue  of  a  property  in  the  goods  which  he  has  not,  and  cannot 
get  till  delivery,  but  because  of  the  inability  of  the  seller  to  deliver 
the  article  contracted  for,  if  it  perishes  without  his  fault.  To  entitle 
him,  however,  to  say  so,  the  subject  destroyed  must  be  the  precise 
thing  which  he  stipulated  to  deliver.     Therefore,  where  it  is  only  a 

fart  of  larger  quantity,  it  remains  at  his  peril  till  it  is  made  s^ific. 
t  may  be  seriously  doubted  whether  this  is  not  the  proper  criterion 
of  the  circumstances,  when  a  sale  may  be  said  to  be  complete  in  the 
sense  of  the  new  Statute.  Such  would  seem  to  have  been  the  inten- 
tion of  Parliament,  and  yet  it  is  difficult  to  see  how  this  result  can 
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be  obtained,  when  it  is  sound  and  undoubted  law,  that  consent  as 
to  the  subject  to  be  delivered,  and  the  price  to  be  paid,  completes 
ihe  contract,  whether  the  parties  are  dealing  ^^  for  the  transference 
of  a  thing  present,  and  at  the  disposal  of  the  seller,  or  for  a  commo- 
dity to  be  measured  and  weighed  out  from  the  seller*s  warehouse." — 
(Bell  on  Sale,  10.)  This  is,  no  doubt,  a  departure  from  the  Roman 
law,  by  which,  if  the  commodity  was  sold  in  mass,  or  per  aversionem^ 
the  contract  was  not  perfected  until  the  operation  of  weighing, 
measuring,  etc.,  was  performed ;  because,  till  then,  parties  could  not 
be  at  one,  either  with  regard  to  price  or  subject. — (D.  L.  35,  §§  5  &  6 
De  Contr,  Empt)  The  Law  of  England,  as  we  have  seen,  is  the 
same ;  because,  since  the  property  passes  by  the  completion  of  the 
contract,  this  result  can  only  follow  where  the  subject  is  ascertained. 
No  doubt,  however,  in  Scotland  an  action  would  arise  in  such  a  case, 
both  for  delivery  and  damages  for  non- performance.  Therefore,  it 
18  impossible  to  deny  that,  under  such  an  agreement,  the  goods  are 
not  sold.  But,  on  the  other  hand,  where  no  precise  quantity  is  set 
aside  to  meet  the  obligations  of  the  contract — when,  m  fact,  these 
might  be  satisfied  by  the  party  going  into  the  market,  and  obtain- 
ing goods  answering  the  same  description — it  is  difficult  to  see  what 
are  the  goods  which,  on  insolvency,  the  buyer  can  claim,  and  what 
are  those  which  the  creditors  of  the  seller  may  retain.  Plainly,  both 
cannot  be  satisfied,  and  one  way  of  settling  the  difficulty  would  be 
to  hold  that  the  buyer  has  no  right  to  any  goods  with  respect  to 
which  the  seller  has  not  done  everything  he  was  bound  to  do,  in 
order  to  make  them  ready  for  delivery.  In  support  of  this  view, 
the  terms  of  the  Act  might  be  referred  to.  It  says,  "  where  goods 
have  been  sold,  but  the  same  have  not  been  delivered  ;^^  t.e.,  not 
where  something  remains  to  prepare  them  for  delivery,  but  where 
they  await  delivery,  and  delivery  has  not  been  taken.  They  may 
then  be  arrested  and  poinded  in  a  proper  sense.  They  may  then  be 
truly  said  to  remain  "  in  the  custoay  of  the  seller."  It  is  to  be  ob- 
served, that  custody,  possession,  and  property,  are  three  very 
dififerent  things.  Custody  is  the  possession  which  a  workman  has 
over  the  article  left  with  nim  to  repair,  without  a  vestige  of  pro- 
perty ;  possession  simply,  is  such  a  possession  as  that  of  a  pledge, 
with  a  right  of  property  remaining  in  the  pledger ;  property  is  the 
absolute  right  of  disposal,  qualified  or  not  qualified,  with  a  personal 
obligation  to  deliver.  The  holder  of  goods  sold  as  part  of  a  quantity, 
like  the  owner  of  goods  unsold,  combines  in  his  person  all  three. 
Bat  the  Statute  contemplates  a  divestiture  (impossible,  no  doubt,  in 
strict  principle),  to  the  effect  of  leaving  him  only  the  custody,  or,  at 
most,  the  possession.  This  qualified  right  cannot  be  said  to  arise  till 
both  buyer  and  seller  know  precisely,  by  its  visible  and  actual  pre- 
sence, what  the  former  is  entitled  to  get,  and  the  latter  is  required 
to  give.  In  any  other  view,  sale,  and  simple  agreement  to  sell, 
would  be  convertible  terms.  A  party  may  contract  to  have  a  certain 
quantity  ready  for  delivery  by  a  certain  day,  but,  till  the  very  goods 
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are  in  his  hands,  there  is  no  transference  of  that^'u^  cui  rem  specijicam 
which  follows  from  a  coQipleted  contract  of  sale.  It  maj,  therefore, 
be  maintained,  with  some  show  of  reason,  that  the  position  contem- 
plated by  the  Legislature,  in  the  expression,  ^^  goods  9old  but  not 
delivered,"  is,  that  the  seller  having  done  a// that  the  contract  obliges 
him  to  do,  is  awaiting  the  performance  of  the  stipulations  incambent 
on  the  buyer,  by  his  coming  forward,  paying  the  price,  and  so  taking 
deliveiy.  If  this  is  correct,  it  would  appear  that,  in  such  a  case  as 
the  above,  the  Statute  will  not  apply,  unless  the  goods  sold  can  be 
identified  as  distinct  from  the  rest  of  the  contents  of  the  seller^s 
warehouse. 

We  are  well  aware  of  the  doubts  that  may  be  entertained  on  this 

Eoint,  till  it  is  settled  by  decision.  It  is  evident  that  much  might 
e  said  in  support  of  some  other  constructions  of  the  Act.  A  dis- 
tinction might  be  drawn,  for  example,  between  an  agreement  to 
supply  articles  of  a  like  kind  and  one  to  deliver  a  part  of  a  specified 
heap^  €^.y  a  cargo  at  sea.  The  variety  of  opinion  that  may  be  en- 
tertained on  the  subject,  just  shows  the  difficulty  of  afiiliating  a  new 
rule  to  a  system  to  which  it  is  an  entire  stranger,  and  to  the  other 
principles  of  which  it  is  directly  contradictory.  The  construction 
we  have  suggested  has  the  advantage  of  making  the  practice  uniform 
with  that  which  now  prevails  in  England — a  result  which  it  is  the 
object  of  the  Statute  to  produce.  In  that  country,  a  sale  of  part  of 
a  quantity  is  only  treated  as  an  agreement  to  sell ;  ^^  till  the  vendor 
appropriates  to  the  vendee  a  speci6c  chattel,"  the  right  of  the 
creditors  of  the  seller  to  attach  it,  is  not  excIuded.--^See  Park  J., 
in  Dixon  v.  Yates,  5  B  and  Ad.  340 ;  Lord  Brougham,  in  Logan  v. 
Le  Mesurier,  6  Morris,  P.  C.  Cases  116;  and  numerous  illastrations 
in  Mr  Greorge  Ross*  admirable  Leading  Cases  in  Commercial  Law, 
voL  ii.)  The  principle  seems  to  be — "Till  the  parties  are  agreed  on 
the  specific  individual  goods,  the  contract  can  be  no  more  than  a 
contract  to  supply  goods  answering  a  particular  description ;  and 
since  the  vendor  would  fulfil  his  part  or  the  contract  by  fiimishing 
any  parcel  of  goods  answering  that  description,  and  the  purchaser 
coula  not  object  to  them,  if  they  did  answer  the  description,  it  is 
clear  there  can  be  no  intention  to  transfer  the  property  in  any  par- 
ticular lot  of  goods  more  than  another,  till  it  is  ascertained  which  are 
the  very  goods  sold." — (Blackburn  on  Sale,  1S2 ;  see  Addison  on 
Contracts,  221,  and  Cases  cited.)  A  distinction  is,  however,  to  be 
observed  with  respect  to  a  sale  by  measure  and  weight,  where  the 
whole  commodity  is  sold.  In  such  cases,  the  subject  is  specific 
enough,  and  the  weighing  and  measuring  remain  to  be  done,  not  for 
the  purpose  of  identification,  but  merely  to  verify  the  quantity. 
The  property  passes,  and  the  seller  makes  good  the  deficiency.  The 
sale  of  a  portion  of  a  cargo  at  sea  also  appears  to  be  an  exception  to 
the  general  rule.  In  such  a  case,  a  right  of  property  passes  in  an 
undivided  share,  but  not  in  any  specific  ascertained  portion  of  the 
cargo. — (Addison,  228.) 
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3.  The  third  case  put  was  a  sale  of  goods,  to  be  collected  and 
famished.  This,  in  the  Law  of  England,  is  only  an  agreement  to 
sell,  because  no  mere  promise  to  sell  hereafter  amounts  to  a  present 
tale.  (Parsons,  1,  441.)  In  Scotland,  it  is  a  valid  contract  of  sale ; 
but  as  there  is  no  right  conferred  to  any  special  subject,  or  part  of 
a  special  subject,  the  Statute  obviously  will  only  apply  to  those 
goods  which  have  been  appropriated  to  the  buyer,  by  being  col* 
lected  and  made  ready  for  delivery.  If  bankruptcy  occurs  before 
the  term  fixed  for  delivery,  the  goods,  unless  brought  into  that  posi- 
tion, can  scarcely  be  said  to  be  of  the  nature  of  goods  sold,  but  not 
delivered,  in  the  sense  of  the  Act,  or  to  confer  any  right  to  the  pur- 
chaser over  the  creditors.  It  is  impossible,  however,  to  anticipate 
all  the  questions  which  may  occur  on  the  bankruptcy  of  a  party 
Quder  such  a  contract.  The  case,  one  of  frequent  occurrence,  will 
obviously  give  rise  to  much  litigation. 

4.  When  the  contract  is  for  the  supply  of  goods  to  be  manufac- 
tured bv  a  certain  time,  the  doctrine  as  to  sale  falls  to  be  modified 
by  the  law  as  to  locatio  operis  faciendif  which  enters  as  an  element 
into  the  contract.  Here,  in  both  countries,  there  is  no  transference 
of  either  property  or  risk  without  special  appropriatitm  by  the  buyer. 
In  the  general  case,  the  thing  contracted  for  is  not  a  part,  but  a 
wholes  and,  therefore,  till  the  article  is  ready  for  delivery,  there  can 
be  no  complete  sale,  to  the  efiect  of  saying  that  the  subject  is  sold, 
but  not  delivered.  This  rule,  however,  requires  modification  where 
the  terms  of  the  contract  admit  of  special  acts  of  appropriation. 
The  work  may  be  paid  for  by  instalments,  as  particular  portions 
are  completed.  This  has  been  held  sufficient  appropriation  to  vest 
the  property.  In  a  case  arising  under  the  bankruptcy  of  a  party 
who  agreed  to  build  a  ship,  which  was  to  be  paid  for  in  three  instal- 
ments, as  the  work  progressed,  the  Court  found  that  the  purchaser 
was  entitled  to  claim  the  parts  completed  and  paid  for.—- (Simpson 
V.  Duncanson,  M.,  14,204.)  This  proceeded  under  the  old  law  as 
to  delivery.  Whether  a  creditor-buyer  is  entitled,  under  such  cir- 
cumstances, to  claim  not  only  what  has  been  paid  for,  but  the  work 
so  far  as  completed,  is,  perhaps,  another  of  those  questions,  of  which, 
in  this  cursory  summary,  we  have  seen  the  Statute  is  likely  to  be 
the  fimitful  parent. 

II.— AS  REGARDS  THE  RIGHTS  OF  THE  SELLER. 

The  duties  of  the  buyer,  which  may  be  enforced  by  the  seller, 
are  (1)  to  pay  the  price,  and  perform  the  other  conditions  of  the 
contract ;  and  (2)  to  take  delivery,  or  pay  the  damage  caused  by 
his  failure  to  do  so. 

When  the  sale  is  unconditional,  and  for  ready  money,  the  seller 
may  retain  the  goods  till  he  is  satisfied  as  to  the  price.  This  right 
of  retention  differs  materially  from  the  English  lien.  The  latter  is 
an  extension  of  the  principle,  that  the  person  in  the  position  of  ^ 
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carrier,  or  innkeeper,  or  workman,  may  retain  the  giy)ds  in  his 
hands,  the  property  of  another y  till  he  has  been  indemnified  for  the 
expense  he  has  been  put  to  on  their  account. — (Smith's  Merc.  Law, 
507.)  In  sale,  the  goods  remain  in  the  hands  of  the  seller,  not  as 
his  property,  but  as  the  property  of  the  buyer,  and,  unless  credit 
has  been  given,  he  has  a  right  to  retain  them  till  payment ;  but  this 
right  of  retention  is  lost  so  soon  as  he  has  given  up  possession.  If 
a  portion  only  has  been  delivered,  the  lien  extends  over  what  re- 
mains in  his  hands ;  and  if  credit  has  been  given,  or  bills  taken, 
the  vendee  is  immediately  entitled  to  possession ;  the  lien,  however, 
reviving  in  the  event  of  the  vendee's  insolvency,  or  his  bills  being 
dishonoured,  or  on  the  term  of  credit  being  expired.  (Miles  v. 
Gorton,  2  C.  and  M.,  504.)  Now,  in  Scotland,  the  right  of  re- 
tention arises  in  virtue  of  the  seller's  undivested  ownership.  His 
right  of  property  in  tlie  goods  still  remains  absolute,  subject  only  to 
the  qualification  of  his  personal  obligation  under  the  contract  of 
sale  to  deliver  on  payment  of  the  price.  A  party,  however,  has  no 
right  to  demand  performance  of  a  personal  obligation,  without  him- 
self performing  all  the  obligations  which  are  incumbent  on  him 
towards  the  otlier.  Therefore,  as  the  law  formerly  stood,  the  right 
of  retention  was  not  limited  to  the  debt  arising  out  of  the  one  par- 
ticular transaction  respecting  the  goods  in  question,  but  embraced 
every  obligation,  liquid  ancT  illiquid,  of  which  the  seller  could  at 
the  time  oemand  fulfilment  from  the  buyer.  Thus,  supposing  the 
price  was  paid,  there  was  a-right  of  retention  for  a  general  balance. — 
(Lord  MoncrieflFin  Melrose  v.  Hastie,  13  D.,  880.) 

This  general  right  of  retention  seems  still  to  remain  unt«mched, 
so  far  as  regards  any  question  between  the  original  vendor  and  ven- 
dee. But  if  the  latter  transfers  his  undelivered  goods  to  a  third 
party,  the  vendor's  right  suffers  a  material  modification.  The  seller's 
retention  in  the  case  of  a  sub-sale  intimated  is  (sec.  2)  now  limited 
to  a  security  for  payment  of  the  purchase  money  of  the  goods  sold, 
or  such  portion  thereof  as  may  remain  unpaid,  or  for  performance 
of  the  obligations  or  conditions  of  the  contract  of  sale,  "  without 
prejudice  to  any  right  of  rC^tention  competent  to  the  seller,  in  the 
case  of  a  sub-sale  between  him  and  the  subsequent  purchaser,  or 
any  such  right  of  retention  arising  from  express  contract  with  the 
original  purchaser." 

There  is  no  change,  however,  in  the  nature  and  requisites  of 
retention.  To  founcl  the  right,  there  must  still  be  lawful  posses- 
sion as  owner,  either  by  himself,  or  his  servant.  It  must  not  be 
such  a  possession  as  that  of  the  workman,  in  whose  hands  the 
goods  have  been  placed  for  a  specific  purpose  (Harper's  Crs.  v, 
Faulds,  1791,  Bell's  Cases),  and  where  the  possession  is  only  a 
bare  right  of  custody,  as  in  a  case  of  deposit.  It  arises  to  the 
seller  "  over  his  own  goods  undelivered."  The  right  is  consequently 
terminated  by  delivery.  But  delivery  of  part  does  not  necessarily 
deprive  him  of  the  right  to  retain  that  portion  of  which  he  remains 
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andivested.  On  the  contrary,  delivery  of  part  can  only  operate  as 
constractive  delivery  of  the  whole,  when  so  intended  by  the  parties. — 
(Dixon  t?.  Yates,  1»33,  4  B.  and  C,  941.) 

We  have  hitherto  spoken  of  sale  as  unaccompanied  with  any  of 
the  conditions  which  may  be  the  subject  of  special  stipulations 
among  the  parties.  Whether  goods  can  be  considered  to  be  sold 
and  delivered  under  a  conditional  sale,  will  depend  upon  whether 
the  condition  is  suspensive  or  resolutive,  precedent  or  subsequent. 
If  the  former,  there  is  no  completed  sale  till  the  condition  is  purified 
by  the  event  being  determined,  e,g.j  goods  sent  on  sale  and  return ; 
or  a  sale  on  arrival  of  the  ship  on  which  the  goods  are  aboard.  In 
these  cases,  neither  property,  nor  risk,  nor  right  to  demand  delivery 
passes  to  the  purchaser  till  the  goods  are  approved,  or  the  ship  has 
arrived.  Resolutive  conditions  have  the  effect  of  voiding  the  sale 
under  certain  circumstances ;  but,  in  such  cases,  the  sale  is  com- 
plete from  the  first,  and,  in  general,  possession  has  been  obtained. 

(To  he  continued,) 


THE  APPORTIONMENT  ACT. 

Thb  Act  4  and  5  William  IV,  c.  22,  was  passed  in  the  year  1834 ; 
yet,  in  the  case  of  Bridges  v.  Fordyce,  7th  March  1844,  6  D.  B.  M. 
968,  Lord  Cuninghame  said,  that,  ^^  717^  the  year  1842,  no  lawyer, 
or  man  of  business  practising  in  any  of  our  Courts,  was  aware  that 
any  change  had  been  recently  made  on  the  rights  of  heir  and  exe- 
cutor in  Scotland.  Since  1834,  it  is  manifest  that  landed  property 
in  this  country,  to  a  very  large  amount,  must  have  passed  m>m  an- 
cestor to  heir.  But  in  cases  of  intestacy,  it  has  been  divided  between 
the  two  classes  of  heirs,  according  to  the  ancient  law  of  Scotland,  no 
one  supposing  that  it  had  been  rescinded  or  disturbed."  In  the 
same  case.  Lord  Jeffrey  stated,  that,  at  the  time  when  the  Act  was 
passed,  he  was  the  Lord  Advocate,  but  he  had  no  knowledge  of  its 
passing. 

The  first  question  that  arose  under  the  statute  was,  whether  it 
applied  to  Scotland  at  all ;  the  doubt  being  raised  in  consequence  of 
the  strange  language  in  which  it  is  couched,  the  greater  part  of  it 
being  nnmtelligible  to  a  Scottish  lawyer.  It  was  decided  by  the 
Court  of  Session,  whose  judgment  was  affirmed  by  the  House  of 
Lords  (6  Bell's  Appeals,  p.  1),  that  the  statute  was,  in  its  second 
section,  applicable  to  Scotland.  It  certainly  shows  the  hap-hazard 
character  of  much  of  our  legislation,  when  a  statute  affectmg  inte- 
rests so  important,  could  have  been  passed  without  the  knowledge 
of  the  profession  in  Scotland,  and  that  it  should  have  thereafter 
remained  unknown  for  a  period  of  eight  years. 

It  having,  however,  been  determined  that  the  statute  applied  to 


24  THE  APPORTIONUBNT  ACT.  [Jan. 

Scotland,  new  difficulties  arose  upon  its  construction.  In  the  case 
of  Campbell  r.  Campbell,  18th  July  1849,  13  D.  B.  M.,  p.  1440, 
the  Lord  Justice  Clerk  said,  ^*  There  are  many  words  in  it  to  which, 
in  Scotland,  we  can  attach  no  meaning.  There  are  states  of  the 
rights  and  interests  of  parties  therein  mentioned  in  the  leading 
subject-matter  of  the  enactment,  which  have  no  sort  of  analogy  in 
the  law  or  practice  of  Scotland,  which  we  cannot  understand."  And 
so  much  difficulty  did  his  Lordship  find  in  the  matter,  that  he 
suggested  that  the  opinion  of  English  counsel  should  be  taken  as  to 
the  construction  of  a  British  Statute.  Lord  Cnninghame  proposed 
that  an  explanatory  Act  should  be  passed  with  reference  to  our 
practice.  Lord  Cockbum,  in  Blaikie  v.  Farquharson,  13  D.B.  M., 
p.  1457,  added,  that  the  Act  ^^  cannot  be  read,  without  its  being 
evident  that  it  must  have  been  framed  in  very  unfortunate  ignorance 
or  disregard  of  the  language  and  rules  of  the  law  of  Scotland.  It 
speaks  of  ^  rents  service^  *•  tenants  infee^  ^  rents-charge,'  ^  moduses,' 
etc.,  which  are  all  foreign  words,  and  suggest  only  glimmerings  of 
foreign  ideas  to  us."  In  the  midst  of  these  difficulties,  Lord  Mon- 
creiff  (13  D.  B.  M.,  p.  1480)  suggested,  that  the  "  proper  remedy 
for  the  difficulties  which  will  constantly  accumulate,  in  the  endea- 
vour to  apply  the  provisions  of  this  statute  to  the  working  of  Scotch 
leases  ana  Scotch  titles  of  property,  is,  that  a  bill  should  be  brought 
into  Parliament  to  repeal  the  statute,  in  so  far  as  it  has  been  held 
to  extend  to  Scotland ;  and,  if  it  be  thought  necessary,  to  substitute 
for  its  provisions  other  enactments  better  adapted  to  the  state  of 
property  and  leases  in  Scotland,  and  expressed  m  terms  which  the 
judges  in  Scotland  can  understand,  and  apply  by  their  own  lights." 

The  statute  has  not  been  repealed,  or  explained  by  any  explana- 
tory Act ;  and  we  now  propose,  very  shortly,  to  state  the  import  of 
the  decisions  that  have  been  given  upon  it,  without  any  argUDf>ent 
whatever  as  to  its  expediency  or  inexpediency,  as  bearing  on  the  law 
of  succession. 

The  second  section  (which  alone  is  held  to  apply  to  Scotland)  is 
in  the  following  terms :  ^^  All  rent^  service  reserved  on  any  lease  by 
a  tenant  in  fee,  or  for  any  life  interest,  or  by  any  lease  granted  under 
any  power  (and  which  leases  shall  have  been  granted  afler  the  pass- 
ing of  this  Act),  and  all  rents  charge,  and  other  rents,  annmties, 
pensions,  dividends,  moduses,  compositions,  and  all  other  pa3rments 
of  evecy  description,  in  the  United  Kingdom  of  Great  Britain  and 
Ireland^  made  payable,  on  coming  due,  at  fixed  periods,  under  any 
instrument  that  shall  be  executed  after  the  passing  of  this  Act,  or 
(being  a  will  or  testamentary  instrument)  that  shall  come  into  ope- 
ration after  the  passing  of  this  Act,  shall  be  apportioned  to  and  in 
such  manner,  that,  on  the  death  of  any  person  interested  in  any  such 
rents,  annuities,  pensions,  dividends,  moduses,  compositions,  or  other 
payments  as  aforesaid,  or  in  the  estate,  fund,  office,  or  benefice,  from 
or  in  respect  of  which  the  same  shall  be  issuing,  or  derived,  or  in 
the  determination,  by  any  other  melons  whatsoever,  of  the  interest  of 
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any  sndi  person,  he  or  she,  and  his  or  her  executors,  administrators, 
or  assigns,  shall  be  entitled  to  a  proportion  of  such  rents,  annuities, 
pensions,  dividends,  nioduses,  compositions,  and  other  payments, 
according  to  the  time  which  shall  have  elapsed  from  the  commence- 
ment or  last  period  of  payment  thereof  respectively  (as  the  case  may 
be),  including  the  day  of  the  death  of  sucn  person,  or  of  the  deter* 
mination  of  his  or  her  interest,  all  just  allowances  and  deductions  in 
respect  of  charges  on  such  rents,  annuities,  pensions,  dividends, 
moduses,  compositions,  and  other  payments  being  made." 

Three  questions  suggest  themselves  on  the  construction  of  this 
section.  Isl,  What  are  the  *^  other  means,"  besides  death,  which 
terminates  the  interest,  on  the  determination  of  which  the  appor« 
tiooment  is  to  take  place  1  idly.  When  the  determination  is  by 
deathj  does  apportionment  take  place  in  regard  to  rents  due  to  a  fee^ 
simple  proprietor,  between  his  heir  and  executor  ?  Bdltff  What  is 
the  ^  instrument'*  under  which  the  payment  is  said  to  be  ^^  made 
payable,"  or  to  ^*  come  due  f " 

1.  The  first  question,  as  to  the  ^^  other  means,"  besides  death,  for 
the  termination  of  the  interest,  has  not  been  elucidated  by  any  de- 
cision, so  far  as  we  know.  There  is  one  case,  which  shows  what  does 
not  fall  within  this  part  of  the  statute.  A  party  was  hired,  by  a 
deed,  to  undertake  ''  the  offices  of  auditor  and  superintending  ma- 
nager" of  the  estate  of  another  person,  at  a  salaiy  of  L.1800,  pay- 
aUe  half  yearly,  on  the  7th  July  and  the  7th  January  in  every 
year.  The  employer  revoked  the  appointment  in  the  middle  of  a 
cnrrent  year.  It  was  held  that  the  manager  could  not  recover,  under 
the  statute,  a  proportionate  part  of  the  salary,  in  respect  of  that  por- 
tion of  the  year  auring  which  he  held  the  offices.  The  Court  were 
of  opinion  that  the  statute  applied  only  to  cases  where  payment  for 
the  whole  year  must  be  paid  some  person,  and  did  not  include  a  pay- 
ment under  contract  between  employer  and  employed  for  services 
performed,  where  the  payment  entirely  ceased  upon  the  determina- 
tion of  the  claimant's  right  to  receive  it. — Lowndes  t?.  Stamford  and 
Warrington  (Eari),  16  Jur.,  903;  21  L.  J.,  Q.  B.,  371. 

There  is  no  other  decision,  except  this  one,  having  reference  to 
the  words  ^  other  means,"  and  it  goes  but  a  little  way  to  explain 
what  the  author  of  the  statute  meant,  if,  indeed,  he  had  any  mean- 
ing at  all. 

2.  As  regards  the  second  question,  we  must  also  look  to  England 
for  the  interpretation  of  the  statute ;  and,  certainly,  if  the  decisions 
there  be  adopted  in  Scotland,  the  daily  practice  of  professional  men, 
in  this  country^  at  the  present  moment,  is  entirely  errcNoeous.  We 
have  little  doubt,  that  many  questions  will  yet  arise  out  of  this  sec- 
tion of  the  statute. 

In  the  case  of  Browne  v.  Amyot,  22d  March  1844 — (3  Hare, 
Chancery  Cases,  p.  173)— Vice-Chancellor  Wigram  decided,  that 
the  statute  ^^does  not  apply  to  the  case  of  a  tenant  in  fee^  or  provide 
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for  apportionment  of  rent  between  the  real  and  personal  representa- 
tive oi  such  person,  wlwse  interest  is  not  terminated  at  his  deaths 
The  circumstances  of  the  case  were,  that  a  person,  being  seised  in 
fee-simple,  ^^  and  entitled,  according  to  the  custom  of  the  manor,  to 
an  estate  of  inheritance  on  a  certain  freehold  and  copyhold  farm,'' 
devised  it  to  her  grandson,  by  her  will,  when  he  should  attain  the 
age  of  21  years.  The  trustees  under  the  will  let  the  farm.  The 
grandson  attained  the  age  of  21,  and  was  seised  in  the  farm.  He 
^^  demised"  the  property  to  other  persons,  and  died  intestate.  His 
next  of  kin  claimed  a  distributive  share  of  '^  a  proportion  of  the  rents, 
according  to  the  time  which  elapsed  from"  the  last  term  of  payment 
of  rent,  to  the  date  of  the  intestate's  death.  His  heiress-at-Iaw  refused 
to  pay  this  share,  and  claimed  the  whole  rents,  from  the  last  term  of 
payment ;  and  the  Vice-Chancelior  decided  in  her  favour.  He  said 
— "  The  question  b,  whether  the  Act  applies  to  any  cases,  except 
those  on  which  the  interest  of  the  party  entitled  to  the  rents, 
annuities,  or  other  periodical  payments,  determines^  by  death,  or  some 
other  means.  The  sole  question  is,  whether  the  death  of  the  person 
interested  in  the  rent,  or  other  payment — the  event  on  which  the 
apportionment  is  to  take  place — must  not  be  understood  as  a  death 
occasioning  the  determination  of  the  interest — whether  that  is  not  the 
necessary  effect  of  the  immediate  context,  ^  determination  by  any 
other  means.'  I  am  of  opinion,  that  it  must  be  so  understood.  I 
notice,  indeed,  that,  in  the  succeeding  part  of  the  section,  after  en- 
acting that  the  executor  ^  shall  be  entitled  to  a  proportion  of  such 
rents,'  and  other  payments,  ^  according  to  the  time  which  shall  have 
elapsed  from  the  commencement,  or  last  period  of  payment  thereof, 
respectively  (as  the  case  may  be)  including  the  day  of  the  death  of 
Bucn  person,  or  of  the  determination  of  his  or  her  interest,'  the  word 
^  other'  does  not  occur;  but,  I  think  that  part  of  the  section  must 
receive  its  construction  from  what  precedes  it.  And,  upon  that  pre- 
ceding part,  my  opinion  is  clear,  both  on  the  words  of  the  Act  and 
the  reason  of  the  thing,  which  was  well  explained  in  Mr  Rolt's 
argument." 

The  argument  of  Mr  Holt,  which  is  thus  adopted  by  the  Vice- 
Chancellor,  states  the  point  so  clearly,  that  we  repeat  it.  "  The 
law  of  apportionment  of  rent  may  be  considered  with  reference 
to  three  cases — 1.  Where  a  tenant  in  fee  dies,  and  neither  his 
interest,  nor  the  interest  of  the  lessee  terminates  on  that  event, 
but  the  question  of  the  title  to  the  rent,  from  the  time  of  his 
death  to  the  ensuing  day  of  payment,  is  raised  between  his  real 
and  personal  representative.  2.  Where  the  interest  of  the  party 
entitled  to  receive  the  rent  (as  the  tenant  for  life  of  the  estate),  de- 
termines on  his  death,  but  the  interest  of  the  lessee  is  not  terminated 
by  that  event ;  as,  for  example,  where  the  tenant  for  life  has  taken 
the  estate,  subject  to  a  lease  which  outlives  his  life-interest,  and  had 
been  created  by  the  previous  owner,  in  fee-simple.  3.  Where  the 
interest  of  the  party  entitled  to  receive  the  rents,  and  the  lessee  a 
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party  bound  to  pay  them,  determines  by  the  same  event — as  in  the 
case  of  a  lease  created  by  a  tenant  for  life,  beyond,  or  without  a 
power  for  that  purpose.  In  the  first  of  these  cases,  the  common 
law,  according  to  wliich  the  heir-at-law  takes  the  rent,  as  insepar- 
able from  the  reversion,  is  not  affected  by  either  of  the  statutes  11 
Geo.  II.,  or  4  and  5  Will.  IV.  In  the  second  case,  the  rent  being 
incident  to  this  reversion,  became,  after  the  death  of  the  tenant  for 
life,  without  any  doubt  or  question,  the  right  of  the  reversioner, 
until  the  statute  of  the  4  and  5  Will.  IV.,  c.  22.  In  the  third 
case,  it  was  equally  clear,  that  the  interest  both  of  the  party  to  re- 
ceive, and  the  party  to  pay  rent,  determining  by  the  same  event,  the 
latter  altogether  escaped  from  the  payment  of  rent.  This  was  the 
mischief  against  which  the  statute  11  Geo.  II.,  c.  19,  sect.  15,  was 
designed  to  provide. 

**  The  preamble  of  the  statute  4  and  5  Will.  IV.,  c.  22,  men- 
tions  doubts,  which  are  to  be  removed  by  declaration,  and  incon- 
veniences, which  are  to  be  removed  by  enactment.  As  to  the  first 
class  of  cases,  there  was  no  doubt — it  was  always  clear  that  the  heir, 
and  not  the  executor,  took  the  rent.  There  was  neither  inconveni- 
ence nor  evil  in  his  doing  so ;  it  was  the  law  of  inheritance — it  waa 
no  more  an  evil  than  arc  the  laws  which  govern  the  descent  of  real 
and  personal  property.  It  was  in  the  dominion  of  the  tenant  in  fee- 
simple  to  deal  with  his  estate  as  he  will.  In  the  second  class  of  cases, 
there  were  no  doubts  to  be  removed,  but  there  was  much  of  incon- 
venience. A  tenant  for  life,  as  the  statute  expresses  it,  '  whose  in<^ 
come  was  wholly  oi  principally  derived  firom  rents,'  and  other 
periodical  payments,  lived  almost  up  to  the  day  when  the  pavment 
became  due — relied  upon  that  source  of  maintenance,  when,  by  the 
accident  of  his  death,  the  operation  of  the  law  was  to  take  from  him 
that  inchoate  right  which  he  had  acquired,  and  wholly  deprive  him 
of  his  income  from  the  last  renl^day.  In  the  third  class  of  cases, 
tliere  was  both  doubt  and  inconvenience,  to  which  the  statutes  pro- 
perly apply. 

'^  The  '  tenant  in  fee-simple,'  mentioned  in  the  second  section,  refers 
to  the  person  by  whom  the  lease  is  made — not  the  person  who  has 
the  interest  referred  to.  The  words,  *  the  death  of  anv  person  in- 
terested in  any  such  rents,'  do  not  suitably  describe  the  estate  or 
interest^f  the  tenant  in  fee.  The  ^  death'  of  the  person  interested 
is  assumed  to  be  one  means  of  determining  the  interest ;  the  ^  deter- 
mination by  any  other  means,'  of  such  interest,  which  may  be  by  the 
death  of  the  cestui  que  rtV,  equally  assumes  that  it  is  to  be  a  case 
where  the  interest  does  in  some  way  determine;  and,  therefore, 
cannot  apply  to  the  case  of  the  absolute  owner,  or  tenant  in  fee, 
whose  interest  does  not  determine  by  his  death. 

Browne  v.  Amyot  therefore  deteimined,  that  the  next  of  kin  of  a 
UnarU-in'/ee  simple  (whatever  that  means)  was  not  entitled  to 
claim  the  benefit  of  the  Act. 

The  point  came  again  to  be  discussed  in  the  case  of  Beer  r.  Beer 
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Feb.  6, 1852, 12  Sootf  s  New  Reports,  p.  60.  The  marginal  reading 
of  this  case  is  in  these  terms : — ^^  The  statute  of  apportionment,  4 
Wm.  lY.,  c.  22,  does  not  apply  as  between  the  personal  represent 
iative  and  the  heir  of  a  tenant-in-fee."  Mr  Justice  Maule  said, 
"The  whole  scope  and  object  of  the  4  and  5  Wm.  IV.,  c.  22,  seems 
quite  beside  any  dealing  or  interference  with  tlie  rights  of  the 
tenant-in-fee,  as  between  nim  and  the  personal  representative  of  his 
ancestor.  That  struck  roe  as  the  proper  view  when  I  first  read  the 
statute ;  and  I  am  confirmed  in  that  impression,  by  the  decision  of 
Sir  James  Wigram,  Vice-Chancellor,  in  Browne  v,  Amyot,  3  Hare, 
173,  of  the  soundness  of  which  I  cannot  entertain  a  doubt.  I 
therefore  think  there  could  be  no  apportionment,  and  that  the 
plaintiff,  if  entitled  to  anything,  was  entitled  to  the  moiety  of  that 
half-year's  rent." 

On  the  other  hand,  it  was  determined,  in  Locke  v.  De  Burgh 
(20  Law  Journal  Reports,  Chancery,  384),  that  where  reiJ  estates 
aettled  npon  a  party /or  lifej  with  remainders  over,  the  Act  applied. 

If  a  tenant-m-fee,  according  to  the  law  of  England,  be  the  same 
as  a  fee-simple  proprietor  in  Scotland,  then  the  statute  has  no  appli- 
eation  to  the  class  of  cases  to  which  it  is  daily  applied  in  Scotlana — 
namely,  the  division  of  rents  between  the  heir  and  executor  of  a  fee- 
simple  proprietor.  Now,  is  not  the  following  definition  by  Coke,  of 
a  tenant  in  fee-simple,  the  definition  which  a  Scotch  lawyer  would 
give  of  a  fee-simple  proprietor — '^  Tenant  in  fee-simple  is  he  which 
hath  lands  or  tenements  to  hold  to  him  and  his  heires  for  ever;  and 
it  is  called  in  Latin  feodum  simplex;  for  feodum  is  the  same  that  in- 
heritance is,  and  eimplex  is  as  much  as  to  say  lawfiill  or  free ;  and 
so  feodum  simplex  signifies  a  lawfull  or  firee  inheritance."  So  far, 
Coke.  Littleton  thus  comments : — ^^  He  is  called  a  tenant  or  holder, 
because  all  the  lands  and  tenants  in  England,  in  the  hands  of  sub- 
jects, are  holden  mediately  or  immediately  of  the  King."  And  as 
regards  ^'  fee-simple,"  the  commentary  is,  ^^  Fee  commeth  of  the 
French  yl€/,  t.^.,  prcedium  betieficiariumy  and,  legally,  signifietli  inhe^ 
ritance,  as  our  author  himselfe  hereafter  expoundeth  it,  and  simple 
is  added,  for  that  it  is  descendable  to  his  heires  generally ;  that  is, 
simply,  without  restraint  to  the  heires  of  his  body,  or  the  like." — 
(CoKO-Litt.,  chap.  I.,  sec.  1,  vol.  i.,  p.  1,  2.) 

The  question  has  never  been  raised  in  Scotland.  When  the 
above  cases  of  Campbell  and  Blaikie  were  decided,  the  decision  of  Vice- 
Chancellor  Wigram,  in  Browne  v,  Amyot,  had  been  pronounced,  and 
appears  to  have  been  Quoted  to  the  Court,  as  various  references  are 
made  to  it  in  the  opinions  delivered.  The  question  raised  in  these 
cases,  referred  to  the  division  of  rents  between  the  heir  and  the  exe- 
cutors— not  of  a  fee-simple,  but  of  a  proprietor  of  an  entailed  estate — 
and  therefore  the  question  now  hinted  at,  could  not  have  received  a 
decision,  even  though  it  had  been  raised.  At  the  same  time,  the  point 
might  have  been  pleaded,  u])on  the  ground  that  an  entailed  pro- 
prietor is  still,  according  to  the  feudal  law  of  Scotland,  proprietor  of 
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the  estate.  He,  no  doubt,  is  proprietor  under  restrictions ;  but  still, 
it  is  contrary  to  all  the  notions  of  feudal  law,  to  consider  his  right 
similar  to  that  of  an  annuitant  or  other  party  having  a  determinable 
interest.  The  judgment  of  the  Court,  in  the  two  cases  of  Campbell 
and  Blaikie,  was,  that  the  statute  applied  to  the  division  of  rents 
between  the  heir  and  executor  of  the  proprietor  of  an  entailed 
estate. 

These  judgments  did  not  satisfy  the  profession.  The  point  sug- 
gested by  Browne  v.  Amyot,  not  having  been  distinctly  raised,  was 
considered  to  have  been  unsatisfactorily  disposed  of,  and  therefore  it 
was  deternuned  to  obtain  a  direct  decision  upon  it.  The  question 
was  therefore  raised  in  the  next  case  of  Bailiie  v.  Lockhart ;  but,  as 
the  Court  of  Session  had,  in  the  two  previous  cases, — however  un-> 
satisfactorily, — pronounced  judgment  upon  the  point,  it  was  considered 
the  most  respectful  course  not  to  offer  any  argument  to  the  Court. 
The  judgment  was  taken  proforfnoj  and  is  not  reported.  It  found 
that  an  apportionment  of  the  rents  must  be  made  between  the  heir 
and  the  executors  of  the  proprietor  of  an  entailed  estate ;  and  the 
argument  was  reserved  tor  the  House  of  Lords,  where  it  was  de- 
dded,  on  23d  April  1855. — (2  Macoueen's  Appeals,  p.  258.)  The 
argument  for  the  heir  was,  that  ^^  tne  Act  does  not  apply  to  the 
case  of  rents  payable  to  an  heir  of  entail,  for  aiich  heir  is  jvar^  not 
Uferenierr  The  answer  was, — not  that  Browne  t?.  Amyot  was  erro- 
neously decided,  but  ^^  that  a  Scotch  tenant  in  tail,  though  called  a 
fiar,  has  no  jus  diy>onendu  This  question  is  not  one  of  feudalities. 
— {Sie,)  The  question  is,  what  was  in  the  contemplation  of  the 
L^2;i8lature,  when  it  passed  this  Act."  The  judgment  of  the  Lord 
Chancellor  (Cran worth)  was  this:  "I  have  no  doubt  that  the 
statute  applies  to  a  tenant  in  tail.  The  evil,  prior  to  the  statute, 
was  that  if  the  tenant  in  tail  died  indebted,  and  the  rents  were 
nearly  accruing  due,  all  those  accruing  rents  would  go  to  the  suc- 
cessor. To  remedy  that  evil,  the  statute  was  passed.  I  cannot 
doubt,  upon  the  construction  of  the  statute,  that  the  question  here 
is  really  not  a  question  of  feudal  law,  Imt  a  question  of  the  meaning 
of  the  fjegislcUure" 

The  principle  of  this  decision  seems  to  be,  that,  whether  the  holder 
of  an  entailed  estate  be  proprietor,  in  the  sense  of  the  feudal  law,  or 
not,  yet,  on  account  of  tne  prolubitions  by  which  he  is  fettered,  his 
interest  is  truly  that  of  the  holder  of  an  estate  for  life ;  an  interest 
determinable  by  his  death ;  and,  therefore,  falling  within  the  mean* 
ing  of  the  statute.  In  one  respect,  this  decision  is  not  to  be  regret* 
ted,  as  it  gives  an  additional  patrimony  to  the  younger  children  of 
the  holders  of  entailed  estates,  who  are  generally  but  scantily  pro- 
vided for.  But,  it  is  impossible  to  read  tne  statute,  in  the  light  of 
these  decisions,  without  seeing  that  it  has  been  completely  misap- 
plied, and  is  daily  misapplied  in  Scotland,  in  apportioning  the  rents 
of  a  deceased  fee  simple  proprietor  of  heritage  between  his  heir  and 
executors.     If  this  conclusion  be  right,  every  one  of  the  settlements 
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of  accoants,  which  have  taken  place  upon  an  opposite  footing,  for  the 
last  foarteen  or  fifteen  years,  might  be  challenged,  upon  the  ground 
of  error*  So  far  as  the  authorities  go,  it  may  be  laid  down,  that  the 
statute  only  applies  to  cases  of  termiy  payments,  which  terminate 
with  the  lite  of  the  payee ;  such  as  annuities,  payments  in  liferent, 
rents  payable  to  the  proprietor  of  an  entailed  estate,  and  such 
like. 

3.  The  third  question  which  we  proposed  to  consider,  is  in  refer- 
ence to  the  "  instrument^*  referred  to  m  the  statute.  It  says,  that 
the  rents,  annuities,  etc.,  ''  coming  due  at  fixed  periods,  under  any 
instrument  that  shall  be  executed  after  the  passing  of  this  Act,  or 
(being  a  will  or  testamentary  instrument)  that  shall  come  into  ope- 
ration after  the  passing  of  this  Act,  shall  be  apportioned  so  and  in 
such  manner,"  etc.  AVhat  is  the  instrument  here  referred  to?  Is 
it,  for  example,  the  deed  of  entail,  which  gives  the  proprietor  the 
right  to  his  estate?  or  is  it  the  lease  under  which  the  tenant  on  the 
entailed  estate  is  bound  to  pay  his  rents?  Is  it  the  bond  of  annuity, 
by  which  right  to  the  annuity  is  given  ?  or  is  it  tlie  personal  or  he- 
ritable bond  taken  from  the  debtor,  to  whom  has  been  lent  the  funds 
that  produce  the  annuity?  Is  it  the  deed,  which  gives  a  liferent  of 
funds  in  the  hands  of  a  banker?  or  is  it  the  deposit  receipt,  or  bill, 
or  other  document,  which  the  banker  gives,  in  acknowledgment,  that 
he  holds  the  funds,  and  will  pay  interest  on  them  ? 

In  the  case  of  Knight  v.  Broughton,  12  Bevan,  312 ;  19  Law 
Journal,  Chancery,  p.  66,  it  was  found  by  the  Master  of  the  Rolls,  that 
the  ."instrument"  referred  to  in  the  "  Apportionment  Act,  is  not  the 
instrument  creating  the  periodical  payments,  but  that  creating  a  life 
interest  therein!*  Ihe  testator  had  executed  a  wnll,  which  came  into 
operation,  by  his  death,  in  1838,  after  the  statute  had  passed. 
Leases,  under  which  rents  were  payable,  had  been  granted,  anterior 
to  the  statute.  The  question  was,  whether  was  the  will  or  the  lease 
the  instrument  ?  The  Master  of  the  Rolls  decided  that  it  was  the 
will^  and  that  the  rents  were,  therefore,  apportionable.  "  It  is  quite 
clear,"  he  said,  "  that  Mrs  Knight  became  entitled  to  receive  these 
rents,  under  an  instrument  which  came  into  operation  after  the 
passing  of  the  Act." 

The  decision  does  not  seem  to' be  in  accordance  with  that  of  Vice- 
chancellor  Knight  Bruce,  in  the  case  of  Lock  v.  De  Burgh  (20  L. 
J.,  Chanc,  p.  384).  Estates  were  settled  by  indentures,  dated  in 
1828  (before  the  Act) — and  which  came  into  effect  in  that  year — 
upon  a  person  for  life,  with  a  power  of  leasing.  The  liferenter 
granted  leases  after  1834,  and  died  in  1847.  His  personal  repre- 
sentatives claimed  a  proportion  of  the  rents  payable  under  the  leases, 
which,  upon  the  authority  of  the  case  of  Knight  r.  Broughton,  the 
heir-at-law  refused  to  pay.  The  Vice-Chancellor,  apparently  with- 
out much  consideration  of  the  matter — at  all  events,  without  giving 
a  reasoned  judgment — held  that,  as  the  *^  leases  were  instruments 
executed  after  the  passing  of  the  Act,  he  thought  the  estate  of  Mr 
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Lock  was  entitled  to  a  propoition  of  the  rents,  up  to  the  time  of  his 
death." 

This  point  also  appears  to  have  been  overlooked  in  Scotland.  It 
seems  to  have  been  quietly  taken  for  granted,  in  every  case  that  has 
occurred,  that  the  view  of  the  Vice-chancellor  was  the  sound  one, 
and  that  the  instrument  referred  to,  was  the  lease,  or  bond,  or  bill, 
or  deposit-receipt,  under  which  the  tenant,  or  other  party  liable  in 
the  rent,  or  the  annuity,  or  interest,  made  the  payment,  and  not 
the  deed  or  instrument,  by  which  the  annuity  or  life  interest  was 
created. 

If  the  latter  view  be  the  correct  one,  then  the  decisions  which 
have  been  pronounced  in  Scotland,  are  erroneous ;  and,  instead  of 
taking  the  lease  as  the  instrument,  as  was  done  in  the  cases  of 
Blaikie  and  Campbell,  it  ought  to  have  been  thedeeds  of  entail,  which, 
having  been  executed,  and  having  come  into  operation  before  the 
passing  of  the  statute,  the  case  was  not  one  for  apportionment 
at  all. 

Of  course,  no  opinion  is  offered  here,  upon  a  point  on  which  such 
high  authorities  have  taken  opposite  views.  It  is  one  of  the  many 
pmnts  of  this  extraordinary  statute  that  will  require  reconsideration. 

Can  any  one  name  the  fraraer  of  the  Act  ?  The  lawyers,  to  whom 
he  has  given  so  much  work,  owe  him  a  debt  of  gi'atitiide. 
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The  Act  54  Geo.  III.,  c.  137,  regulated  sequestrations  in  Scotland 
for  twenty-five  years,  and  the  statute,  recently  repealed,  of  2  and  3 
Vict.,  c.  41,  with  which  the  present  generation  of  lawyers  were  more 
familiar,  endured  for  seventeen  years.  It  may  safely  be  said,  that 
the  new  Act,  which  came  into  operation  on  the  1st  of  November 
last,  will  have  a  still  shorter  existence — ^not  particularly  from  any 
inherent  defects  in  the  Act  itself,  but  from  the  fact,  that  although 
each  statute  has  been  an  improvement  on  its  predecessor,  and  the 
new  Act,  in  many  essential  particulars,  corrects  the  deficiencies  of 
the  former  practice,  the  process  of  sequestration  is  so  peculiarly  a 
practical  remedy,  that  it  must  necessarily  be  the  creature  of  expe- 
rience. Every  regulating  statute  is,  therefore,  more  or  less  an  expe- 
riment, even  when  free  from  the  many  inconsistencies  and  blunders, 
with  which  this  measure  is  disfigured.  The  object  of  this  article  is^ 
to  point  out  a  few  of  the  improvements  which  the  Act  has  introduced 

^  19  and  20  Vict.,  c.  79.  "  An  Act  to  QmsolidaU  and  Amend  the  Lawe 
relating  to  Bankruptcy  in  Scotland:*'  19  and  20  Vict.,  c.  91 »  "-4n  Act  to 
Amend  and  Re-enact  cettain  Provisions  of  Hie  Act  of  the  bAth  Tear  of  Kina 
Qeo,  III.,  relating  to  Judicial  Procedure  and  Securities  for  Debts  in  Scotland. 
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and  to  note,  in  passing,  some  of  the  inaccuracies  which  it  was,  per* 
haps,  impossible,  and  certainly  very  difficult,  to  avoid. 

Formerly,  the  privilege  of  sequestration  was  confined,  by  statute, 
to  traders,  on  the  assumption,  apparently,  that  none  but  they  might 
honestly  become  so  involved,  as  to  require  such  a  remedy  for  the 
extrication  of  their  afiairs.  The  limitation  was  practically  set  aside, 
as  there  were  few  insolvents  in  this  country  who  were  not  engaged 
in  traffic  of  some  sort.  The  landowner  was  described  as  a  cattle- 
dealer,  because  he  sent  his  own  stock  to  market — the  professional 
man  was  styled  a  dealer  in  shares,  on  the  strength  of  some  small 
interest  he  possessed  in  a  gas  or  insurance  company,  and  both,  in 
this  manner,  obtained  the  benefit  of  the  Act.  But  this  distinction 
is  now  abolished  ;  and  every  debtor  subject  to  the  jurisdiction  of  the 
Supreme  Courts  of  Scotland,  may  be  sequestrated.  This  theoretical 
extension  will  not  increase  the  number  of  cases  under  the  Act,  so 
much  as  the  power  now  conferred  upon  Sheriffs  to  award  seques- 
tration. A  question  has  arisen,  whether,  under  the  statute,  the 
sheriff  has  power  to  sequestrate  the  estates  of  a  deceased  debtor, 
and  this  point  has  been  decided  in  the  negative  by  at  least  one 
learned  county  judge.^  The  point  is  one  not  free  from  difficulty ; 
but  it  rather  seems  that  such  a  decision  is  opposed  to  the  spirit  of  the 
statute.  The  18th  section  is  the  only  one  which  directly  conrers  powers 
upon  the  sheriff  to  award  sequestration,  and  it  is  thus  expressed : — 
"  Sequestration  may  be  awarded  either  by  the  Court  of  Session,  or 
by  the  sheriff  of  any  county  in  which  the  debtor,  roR  the  year  pre- 
ceding the  date  of  the  petitiofi,  has  resided  or  carried  on  business."  It 
is  maintained  by  some,  that  the  italicised  words  limit  the  sherifTs 
jurisdiction,  in  the  sequestration  of  deceased  debtors,  to  the  case 
where  a  petition  may  be  presented  on  the  day  of,  or  the  day  after, 
the  death,  a  limitation  which  practically  prevents  the  sheriff  being 
able  to  sequestrate  the  estates  of  a  deceased,  as  no  ])etitions  would 
be  presented  with  such  indecent  haste,  afier  the  death  of  the 
debtor.  That  section,  however,  seems  entirely  to  be  framed  with  a 
view  to  living  debtors,  while  others  so  expressly  recognise  the 
sheriff's  power  to  award  sequestrations  of  a  deceased's  estate,  that 
the  construction  indicated,  can  only  be  put^upon  the  Idth  section, 
at  the  expense  of  blotting  these  out.  The  26tn  section,  for  example, 
directs,  tnat  when  a  petition  is  presented  for  sequestration  of  the 
estate  of  a  debtor  who  is  dead,  the  Lord  OnJinary,  or  the  aherifj  to 
whom  it  is  presented,  shall  grant  warrant  to  cite  the  successor,  and 
a  copy  of  tlie  petition  and  warrant  is  directed  to  he  left  for  him,  if 
furth  of  Scotland,  at  the  dwelling-house  or  place  of  business  occupied 
by  the  deceased  at  his  death,  as  well  as  at  the  office  of  edictal 
citations.  The  29th,  30th,  and  31st  sections,  all  expressly  recog- 
nise in  this  manner  the  power  of  the  sheriff,  and  show  how  entirely 
it  was  contemplated  by  the  Act,  that  he  should  sequestrate  the 

»  The  Sheriff  of  Forfarshire. 
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estates  of  the  deceased.  Instead,  therefore,  of  reading  the  18th 
section  so  stringently  as  to  make  it  override  not  only  these  sub- 
sequent clauses,  but  the  evident  spirit  and  intention  of  the  statute, 
it  might  possibly  be  successfully  pleaded  that,  according  to  well- 
recogiiisea  principles  of  interpretation,  the  Act  most  be  read  so  as 
to  exclude  absurdities,  and  in  a  sense  agreeable  to  the  manifest  in- 
tention of  the  legislature.  And  thus,  as  it  is  apparent  that  the 
18th  section  can  only  relate  to  living  debtors,  while  other  sections 
provide  for  the  sec^uestration  of  the  estates  of  deceased  debtors,  and 
recognise  the  sh^tifi'^s  power  to  award  such,  the  only  result  is,  that 
there  is  no  particular  definition  or  limitation  with  relation  to  the 
residence  of  the  deceased  parties,  whose  estates  the  sheriff  may 
sequestrate.  But,  the  18th  section  might  be  held  to  be  applicable 
to  such  sequestrations,  by  reading  the  words,  "  for  the  year  preced- 
ing the  date  of  the  petition,  has  resided  or  carried  on  business,'*  in 
the  only  way  in  which  they  could  apply  to  a  deceased,  "  for  the 
year  preceding  the  date  of  his  death^  resided,"  etc.  Unfortunately, 
there  is  no  provision  by  which  this  question  can  be  directly  settled 
by  the  Court.  The  31st  section  enacts,  that  the  deliverance  award" 
ing  sequestration,  shall  not  be  subject  to  review ;  but  although  there 
is  no  aiiect  enactment  that  a  deliverance  not  awarding,  shall  also 
not  be  subject  to  review,  yet  it  would  seem  that  the  19th  section, 
by  enacting,  that  in  the  case  of  a  sequestration  being  refused  by 
the  sheriff,  it  shall  be  competent  to  present  another  petition  to  the 
Court  of  Session,  implies  tnat  there  can  be  no  appeal  against  the 
sheriff's  Judgment.  There  is  no  question  about  the  power  of  the 
Court  of  S^ion  to  sequestrate  the  estates  of  a  deceased,  so  that 
such  a  remedy  can  never  settle  the  meaning  of  the  Act  with  regard 
to  the  sheriff's  powers ;  and  the  anomaly  may,  accordingly,  arise,  of 
a  sheriff  in  one  county  awarding  sequestration  of  the  estates  of  a 
deceased,  while  the  judge  of  a  neighbouring  county  refuses  to  do  so, 
on  the  ground  of  want  of  statutory  authority.  This  is  just  one  of 
the  instances  where  a  little  more  care  on  the  part  of  the  framers  of 
the  Act,  would  have  been  very  desirable. 

The  interim  factor,  after  bis  appointment  had  passed  from  the 
hands  of  the  creditors  to  that  of  the  Court,  by  the  Amendment  Act 
of  16  and  17  Vict.,  c.  53,  has  been  at  length  entirely  dispensed 
with.  This  result  has  been  effected,  by  providing  for  the  election  of 
the  trustee  and  commissioners,  at  as  early  a  |)eriod  as  possible,  con- 
sistent with  the  due  announcement  of  the  meeting  of  creditors,  and 
conferring  upon  the  judge  sufficient  powers  to  take  steps  for  the 
presentation  of  the  estate,  where  that  may  be  necessary,  both  before 
and  afler  sequestration  has  been  awarded.  If  the  bankrupt  be  trust- 
worthy, no  procedure  will  be  necessary  until  the  election  of  trustee, 
which*  must  take  place  not  earlier  than  six,  nor  later  than  twelve 
days  from  the  date  of  the  Gazette  notice.  The  Gazette  notice  must 
be  inserted  within  four  days  from  the  date  of  the  deliverance  award- 
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ing  sequestration,  if  awaixled  in  the  Court  of  Session,  or  if  awarded 
by  the  sheriff,  within  four  days  after  a  copy  of  the  deliverance 
could  be  received  in  course  of  post  in  Edinburgh.  The  meeting  to 
elect  the  trustee  and  commissioners  may  thus  be  held  as  early  as  a 
week  after  the  sequestration,  and  can  scarcely  in  any  case  be  post- 
poned beyond  a  fortnight.  If  the  creditors  are  not  satisfied  that  the 
bankrupt  can  be  left  in  possession,  aft;er  the  petition  is  presented, 
and  pending  the  application,  or  if  goods  belonging  to  him  are  in 
their  nature  so  perishable  as  to  require  instant  looking  after,  then  a 
judicial  factor  may  be  appointed,  or  the  Court*  take  such  other 
measiu*es  as  may  be  deemed  necessary.  During  the  short  period 
which  elapses  after  sequestration,  before  the  tiiistee  is  elected,  the 
sheriff  has  power,  either  upon  application  by  the  creditors,  or  with- 
out it,  to  seal  up,  and  put  under  safe  custody,  the  whole  effects  and 
books  of  the  bankrupt.  This  is  a  duty  which  is  imposed  on  the 
sheriff^  and  with  which  the  Lord  Ordinary  is  not  burdened.  The 
abolition  of  the  ofBce  of  interim  factor  has  led  to  one  of  those  inac- 
curacies in  the  framing  of  the  Act — a  very  trifling  one,  but  it  is 
sufHcient  to  show  the  manner  in  which  the  work  has  been  done, — to 
which  we  have  already  adverted.  The  form  of  the  Gazette  notice 
of  the  sequestration,  under  the  Act  2  and  3  Vict.,  was  fixed  by  a 
schedule  annexed  to  the  statute,  and  it  provided  for  two  meetings, 
the  one  to  elect  an  interim  factor,  the  other  to  elect  trustee  and 
commissioners.  It  was  necessary  to  deviate  from  the  schedule  when 
the  Act  of  16  and  17  Vict,  came  into  operation,  because  the  mode 
of  appointing  the  interim  factor  was  altered,  and  the  sentence  inti- 
mating that  a  composition  might  be  offered  at  the  meeting  to  elect 
a  trustee,  which  was  in  these  terms : — "  A  composition  may  be 
offered  at  this  latter  meeting,"  was  invariably  altered  in  practice,  to 
suit  the  alteration  in  the  number  of  meetings,  by  dropping  the  word 
"  latter."  In  the  schedule,  fixing  the  form  of  the  Gazette  notice 
in  the  present  Act,  however,  although  there  is  only  the  one  meeting 

Erovided  for,  we  have  still  the  old  expression,  "  A  composition  may 
e  offered  at  this  latter  meeting,"  the  draughtsman  of  the  Act 
having  apparently  simply  copied  the  old  schedule.  We  may  here 
notice  a  similar  overlook,  which  occurs  at  another  part  of  the 
statute,  equally  illustrative  of  the  rather  slip-shod  manner  in  which 
modem  acts  are  drawn.  In  sect.  140,  which  relates  to  the  bank- 
rupt's discharge  on  composition,  the  following  words  occur ;  "  and 
the  clerk  of  the  bills,  or  the  sheriff-clerk,  shall  also  issue  an  abbre- 
viate of  such  deliverance  in  the  form  of  Schedule  (  ),  hereto  an- 
nexed, which  abbreviate  shall  be  recorded  in  the  Register  of  Inhibi- 
tions and  the  Register  of  Abbreviates  of  Adjudications,  at  Edin- 
burgh, and  the  keepers  of  said  Registers,  if  required,  shall  grant 
certificates  of  such  registration  in  the  form  of  Schedule  (  ),  hereto 
annexed."  Not  only  are  these  references  to  the  schedules  left  blank, 
but  no  schedules  are  provided  to  which  reference  could  be  made. 
If  similar  schedules  had  been  provided  by  the  old  Act,  it  is  possible 


1857.J  THE  NEW  BANKUOPTOY  ACT.  35 

they  would  have  been  added,  however  ina]>plicable  in  certain 
respects,  to  the  practice  intended  to  be  introduced ;  but,  as  the 
schedules  required  actually  to  be  drawn  out  of  new,  the  framers 
would  rather  issue  the  Act  to  the  world  without  them,  than  attempt 
so  laborious  a  task.  Another  small  inaccuracy  occurs  in  sect.  43, 
where,  on  a  remit  of  a  sequestration  from  the  Court  of  Session  to 
the  sheriff  of  the  county,  it  is  provided  that  the  copy  of  the  pro- 
ceedings about  to  be  transmitted  may  be  certified  either  by  the 
Bill-Cnamber  clerk,  in  whose  hands  the  proceedings  are,  or  Hie 
sheriff^lerky  into  whose  possession  the  certified  copy  of  the  docu- 
ments is  only  about  to  pass,  while  the  principal  documents  remain 
in  the  Bill-Chamber. 

Besides  dispensing  with  the  interim  factor,  the  Act  provides 
machinery  by  which  the  estate  may  be  wound  up  without  a  ti*ustee. 
The  great  aun  appears  to  have  been  to  leave  tne  management  as 
much  as  possible  in  the  hands  of  tlie  creditors  themselves,  so  that  if 
they  should  consider  it  to  be  more  for  their  interest  to  agree  to  an 
arrangement  proposed  by  the  bankrupt,  than  to  place  the  whole 
estate  in  the  nands  of  an  officer,  who  must  necessarily  realize  and 
divide  it  according  to  certain  rules,  involving  both  delay  and  ex- 

¥ense,  they  might  have  every  facility  granted  them  for  this  purpose, 
be  35th  section  enacts,  that  at  the  meeting  for  the  election  of  the 
trustee,  or  at  any  subsequent  meeting  to  be  called  for  the  purpose,  a 
majority  in  number,  ana  four-fifths  in  value,  of  the  creditors  present, 
or  represented  at  the  meeting,  may  resolve  that  the  estate  ought  to 
be  wound  up  under  a  deed  ot  arrangement,  and  that  an  application 
should  be  presented  to  the  Lord  Ordinary,  or  the  sheriii,  to  sist 
procedure  m  the  sequestration,  for  a  period  not  exceeding  two 
months,  and  on  such  resolution  being  carried,  it  shall  not  be  neces- 
saiy  to  elect  a  trustee.  This  provision  will  be  a  great  boon  to  the 
bankrupt  in  those  cases  where  stoppage  of  payment  has  been  more 
the  result  of  temporary  embarrassment,  caused  by  the  fluctuations 
of  the  market,  than  the  result  of  hopeless  insolvency ;  and  it  will,  at 
the  same  time,  put  it  into  the  power  of  creditors  to  obtain  at  once  a 
suitable  arrangement  for  themselves,  and  enable  them  to  mark  their 
sense  of  honourable  conduct  in  the  debtor.  Merchants  frequently 
complained,  and,  in  some  cases,  not  without  reason,  that  the  assets 
of  sequestrated  estates  were  eaten  up  by  interim  factors  and  trus- 
tees,  and  that  the  working  of  the  Act  tended  to  the  benefit  of 
these  parties  alone.  They  have  now  the  remedy  in  their  own 
hands.  Sequestration  may  be  applied  for,  obtained,  and  con- 
ducted in  the  county ;  the  office  of  interim  factor  is  abolished,  and 
a  judicial  factor  need  only  be  applied  for  in  rare  and  extreme  cases ; 
and  if  the  position  of  the  estate  oe  such  that  a  reasonable  arrange- 
ment may  be  come  to  without  the  intervention  of  a  trustee,  the 
creditors  may  agree  to  that  arrangement,  and  the  sequestration  be 
forthwith  discharged.  This  provision,  we  believe,  will  be  largely 
taken  advantage  of,  and  it  forms  one  of  the  most  important  features 
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of  the  recent  Act.  The  estate  may  not  only  be  wound  up  under  a 
deed  of  arrangement  before  a  trustee  is  appointed^  but  at  any  time 
afterwards  when  circumstances  will  permit,  or  render  such  a  course 
desirable. 

The  time  within  which  dividends  are  to  be  paid  is  now  shortened, 
and  powers  given  by  which  that  time  may  be  accelerated  where  it 
is  practicable.  Under  the  old  Act,  the  acceleration  of  dividends  was 
found  to  be  very  difficult  and  troublesome ;  but  there  seems  to  be 
no  reason  why  acceleration  should  not  now  become  as  frequent  as 
sequestration,  so  far  as  the  Act  is  concerned.  Where  the  statute 
confers  a  benefit,  however,  there  is  almost  sure  to  be  some  drawback, 
in  the  shape  of  omission  or  carelessness,  freezing  the  words  of  com- 
mendation, which  otherwise  would  have  been  gladly  accorded  to  its 
authors.  In  the  clauses  providing  for  the  notification  of  the  first 
dividend,  and  making  arrangements  for  the  second  and  subsequent 
dividends,  some  of  the  most  important  blunders  in  the  whole  Act 
occur.  The  87th  section  provides  for  the  bankrupt's  examination, 
and  appoints  the  trustee,  on  the  diet  being  fixed,  to  publish  an  ad- 
vertisement in  the  Gazette^  in  terms  of  Schedule  F.,  annexed  to  the 
Act.  The  trustee  is  also  to  send  by  post  special  notice  to  every 
creditor  who  has  lodged  a  claim,  or  who  may  be  named  in  the  bank* 
rupt*s  state  of  afiairs,  intimating  his  name  and  designation,  his  elec- 
tion as  trustee,  the  day,  hour,  and  place  fixed  for  the  examination  of 
the  bankrupt,  and  also  a  specified  day,  being  not  sooner  than  seven 
days,  nor  later  than  fourteen  days  after  the  day  appointed  for  the 
examination  of  the  bankrupt,  and  the  hour  and  place  for  holding  a 
second  meeting  of  the  creditors,  and  shall  also,  in  the  same  notice, 
intimate  the  period  within  which  claims  shall  be  lodged.  The 
schedule,  and  special  notice,  were  evidently  meant  to  contain  the 
same  information, — the  one  communicating  it  to  the  creditors  by 
public  advertisement,  the  latter  by  private  letter.  And  so  we  find 
the  schedule  actually  does  contain  a  notification  of  all  the  points  we 
have  detailed,  with  one  important  exception,  however,  the  aate  when 
claims  are  to  be  lodged.  No  doubt  this  nas  already  been  publicljr  noti- 
fied by  the  Gazette  notice,  intimating  the  sequestration;  but  if  the  infor- 
mation is  worthyof  a  special  notice  to  the  creditor,  at  the  stage  of  pro- 
ceedings just  referred  to,  it  was  also  worthy  of  being  repeated  in  the 
subsequent  Gazette  notice.  It  seems  to  have  been  unintentionally 
omitted  in  the  schedule.  The  conclusion  of  sect.  87  is  exceedingly  ill 
constructed,  and  requires  some  patient  consideration  before  its  meaning 
can  be  extracted.  In  directing  the  trustee  to  send  special  notice,  as 
already  detailed,  it  thus  proceeds,  '^  intimating  his  (trustee's^  name 
and  designation,  his  election  as  trustee,  the  day,  hour,  and  place 
fixed  for  the  examination  of  the  bankrupt,  and  also  a  specified  day, 
being  not  sooner  than  seven,  nor  later  than  fourteen,  days  after  the 
day  appointed  for  the  examination  of  the  bankrupt;  (1)  and  in 
the  sequestration  of  the  estates  of  a  deceased  debtor,  a  meeting  of 
creditors  shall  be  called  by  the  trustee,  by  public  advertisement,  and 
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notice  to  each  creditor,  to  be  held  not  later  than  fourteen  days  after 
the  date  of  such  advertisement ;  (2)  and  also  the  hour  and  place 
for  holding  a  second  meeting  of  the  creditors."     The  words  from 
the  reference  (1)  to  the  reference  (2)  are  parenthetical^  and  have 
no  relation  to  the  matter  treated  of  in  this  part  of  the  section,  where 
thej  are  introduced,  and  yet  the  reader  is  left  to  get  over  the  diffi- 
calty  in  the  best  nianner  he  can,  without  the  aid  even  of  the  usual 
marks  of  a  paranthesis.     When  we  proceed  to  the  consideration  of 
the  second  dividend,  however,  we  find,  what  is  worse  than  a  con- 
fusion of  words,  a  confusion  with  regard  to  the  time  within  which 
certain   requisites  are  to  be  done.      By  sect.  123,  it  is  enacted, 
that  to  entitle  a  creditor  to  payment  of  any  of  the  dividends  subse- 
quent to  the  first,  he  shall  produce  his  oaths  and  grounds  of  debt  at 
least  one  month  before  the  time  fixed  for  payment  of  the  dividend 
he  means  to  claim.    The  second  dividend,  by  sect.  131,  is  to  be  paid 
on  the  first  lawful  day  after  the  expiration  of  ten  months  irom  the 
date  of  the  deliverance  actually  awarding  sequestration.    The  oaths 
and  grounds  of  debt  may  therefore,  according  to  these  two  sections, 
be  produced  any  time  before  the  expiration  of  the  ninth  month. 
But,  it  unfortunately  happens,  to  mar  the  harmony  betwixt  the 
two  sections,  that  the  ISOtn  section  provides,  that  on  the  expiration 
of  eiffht  months  from  the  date  of  the  deliverance  actually  awarding 
sequestration,  the  trustee  shall  make  up  a  state  of  the  funds,  which, 
within  fourteen  days,  is  to  be  audited  by  the  commissioners ;  and,  if 
they  decide  on  paying  a  second  dividend,  the  trustee  must,  within 
the  said  fourteen  days  after  expiration  of  the  eighth  month,  examine 
the  oaths  and  grounds  of  debt,  and  admit  or  reject  the  claims. 
The  130th  section,  therefore,  requires  the  trustee  to  examine,  and 
decide  on  oaths  and  grounds  of  debts,  within  fourteen  days  after 
the  expiration  of  eight  months,  which  the  creditors  are  permitted  to 
produce  any  time  before  the  expiration  of  the  ninth  month.     It  is 
possible,  that  a  rational  construction  of  the  statute  might  warrant 
the  conclusion,  that  as  the  sections  subsequent  to  123  make  arrange- 
ments, which  necessarily  prevent  its  operation  in  the  particular  indi- 
cated, the  oaths  and  grounds  of  debt  must  be  produced  two  months 
before  payment  of  the  second  dividend,  to  meet  the  requirements  of 
those  subsequent  clauses.     And  this  would  be  the  safe  view  upon 
which  to  proceed,  until  the  question  be  authoritatively  settled  either 
by  a  judgment  of  the  Court,  or  an  amending  Act.     There  are, 
however,  sections  which  may  possibly  afford  a  handle  to  obviate  the 
diflBculty.      By  sect.  133,  it  is  fjrovidcd,  that  before  the  period 
assigned  for  the  first  dividend,  it   shall  be  competent  to  three- 
fourths  in   number  and   value   of  the  creditors   present   at    the 
meeting    after    the    bankrupt's    examination,   or    at    any   subse. 
quent  meeting  called  for  the  purpose,  to   direct  the   trustee  to 
apply  to  the  Lord  Ordinary  or  the  sheriff  for  authority  to  accelerate 
the  time  for  making  the  second  and  other  dividends ;  and  when  the 
dividends  are  accelerated,  the  Lord  Ordinary  or  sheriff  shall  al 
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make  the  requisite  provision  for  the  acceleration  of  any  other  matters 
which  they  may  find  it  necessary  to  accelerate  in  consequence  thereof. 
Under  this  section,  if  the  difficulty  were  laid  before  the  creditors  in 
time,  they  would,  doubtless,  grant  authority  to  the  trustee,  to  appl^ 
for  an  acceleration  of  the  second  dividend,  and  the  necessaiy  reqm- 
sites,  including  the  production  of  oaths  and  grounds  of  debt.  A 
certain  power  is  also  conferred  by  sect.  135,  to  alter  periods  for  pay- 
ment of  dividends,  but  it  does  not  authorise  any  alteration  of  the 
periods  for  the  preparatory  steps,  apparently  from  the  same  inaccu- 
racy in  framing  the  Act.  Even  were  this  section,  therefore,  appli- 
cable to  genertd  cases,  which  we  much  doubt,  it  contains  no  autho- 
rity to  expedite  the  very  steps  which  it  is  necessary  to  alter  in  order 
to  neutralise  the  effect  of  the  conflicting  sections  to  which  we  have 
referred.  The  awkwardness  might  be  obviated  by  acceleration  ;  but 
this  presupposes  that  the  difficultv  will  be  in  view  of  all  the  parties 
engaged  in  sequestrations  long  before  it  necessarily  occurs  m  the 
order  of  time,  and  it  would  be  expecting  too  much,  to  rely  on  such 
a  mode  of  correcting  the  evil.  A  much  safer  and  better  course 
would  be  to  introduce  an  Amendment  Act  immediately  on  the  meet- 
ing of  Parliament,  and  it  may  be  easily  carried  through  in  sufficient 
time  to  meet  the  necessities  of  the  case,  even  if  any  sequestrations 
had  been  awarded  on  the  very  day  the  Bankruptcy  Act  came  into 
operation. 

The  132d  section  provides,  that  the  like  procedure  shall  be  followed 
out  with  relation  to  subsequent  dividends,  as  is  provided  for  the  first 
and  second — and  at  similar  intervals  of  time  thereafter — in  order 
that  a  dividend  may  be  made  on  the  first  lawful  day  after  the  ex- 
piration of  every  three  months  from  the  day  of  payment  of  the  im- 
mediately preceding  dividend,  until  the  whole  funds  shall  be  divided. 
The  same  confusion  prevails  in  this  clause  as  in  the  other  provisions, 
with  regard  to  dividends.  The  oaths  and  productions  may  be  lodged 
for  the  third  dividend  during  the  twelfth  month,  while  the  trustee 
must  give  his  deliverance  on  them  immediately  after  the  expiration 
of  the  eleventh  month.  Again,  the  second  dividend  is  at  an  interval 
of  four  months  after  the  first,  while  the  section  just  referred  to 
enacts,  that  the  subsequent  dividends  may  be  made  at  simiiar  inter- 
vals of  three  months.  The  reason  of  all  this  is,  that  in  the  Act,  as  it 
originally  stood,  it  was  contemplated  to  make  the  second  dividend 
payable  on  the  expiry  of  the  ninth  month,  in  which  case  the  132d 
section  would  have  been  quite  correct.  But  the  time  for  the  second 
dividend  was  afterwards  cnanged,  and  it  had  been  omitted  to  make 
a  corresponding  alteration  in  tnis  section. 

A  very  important  feature  of  the  recent  statute,  is  the  appointment  of 
a  new  officer — the  accountant  in  bankruptcy — whose  duties  are  some- 
what similar  to  those  which  the  accountant  of  the  Court  of  Session 
performs  with  relation  to  the  matters  under  his  charge.  Formerly, 
the  Register  of  Sequestrations,  Returns  by  Trustees,  etc.,  were  under 
the  charge  of  the  Bill-Chamber  clerk,  among  the  other  multifarious 
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duties  which  devolved  upon  him,  but  the  system  constituted  no  check 
whatever  upon  the  trustees  and  commissioners  who  had  the  charge 
of  much  valuable  property,  belongiug  to  seouestrated  estates.  A 
very  different  system  is  now  introouced,  whicn,  we  have  no  doubt, 
will  work  well  for  the  country.  The  accountant  in  bankruptcy  is  to 
take  cognizance  of  the  conduct  of  all  trustees  and  commissioners  in 
sequestrations,  inauiring,  on  the  complaint  of  any  creditor,  into 
breaches  of  the  rules  and  regulations  imposed  by  the  statute,  and  if 
not  satisfied  with  the  explanations  offered,  reporting  to  the  Court. 
He  may  report,  when  requisite,  any  disobedience,  by  trustees  or 
commissioners,  to  orders  made  by  him,  and  communicate  to  the 
Lord  Advocate,  whenever  he  suspects  fraudulent  conduct  on  the 
part  of  the  bankrupt,  or  trustee,  or  commissioners.  He  is  to  keep 
the  Register  of  Sequestrations,  and  a  list  of  cessios,  and  preserve  all 
accounts,  and  states  made  up  by  trustees,  as  also  the  annual  returns, 
by  sheriff-clerks,  of  the  position  of  sequestrations  depending  in  their 
courts.  He  has  annually  to  report  to  the  Court,  shewing  the  state 
of  each  depending  sequestration,  and,  in  short,  the  accountant  has 
to  exercise  a  most  careful  supervision  over  all  sequestrated  estates, 
and  parties  in  charge  of  them,  and  kieep  the  Court,  and  through  the 
Court,  the  public,  properly  advised  of  the  progress  of  every  seques- 
tration. Tnere  is  one  duty  imposed  on  him,  which  is  not  neces- 
sarily  connected  with  sequestrations.  He  may  be  required  to  super- 
intend the  administration  of  the  estate  of  a  party  deceased,  when  the 
trustees,  under  the  deceased's  settlement,  witn  or  without  concurrence 
of  the  creditors  of  the  deceased,  and  of  the  parties  interested  in  the 
succession,  have  applied  to  the  Court,  and  ootained  an  order  on  the 
accountant  to  that  effect.  It  may  be  for  the  public  benefit,  that  a 
responsible  officer  should  be  appointed  to  act  in  such  circumstances, 
but  the  Court  will,  doubtless,  be  very  careful  how  they  overburden 
the  accountant,  and  relieve,  in  a  certain  measure,  trustees  of  their 
responsibilities,  in  this  manner. 

The  new  Act,  undoubtedly,  introduces  many  improvements  in  the 
practice  of  bankruptcy,  and  it  is  matter  of  regret,  that  it  shoufd  be 
marred  by  the  inaccuracies  which  we  have  taken  occasion  to  point 
out.  It  would  be  proper  that  the  more  important  of  these,  such  as  the 
doubt  as  to  the  sheriffs  power  to  sequestrate  the  estate  of  a  deceased, 
and  the  mistake  in  point  of  time  for  the  production  of  oaths  and 
grounds  of  debt,  to  share  in  the  second,  and  subsequent  dividends, 
should  be  corrected  at  once,  as  these  are  points  which  it  properly 
devolves  upon  the  legislature  to  set  right.  An  Amendment  Act 
could  easily  be  introduced,  and  carried  through,  before  any  of  the 
sequestrations  commenced  under  the  new  Act  have  reacned  the 
period  for  the  second  dividend,  and  a  correction  at  once  would  save 
much  trouble,  both  to  trustees  and  creditors,  and  probably  prevent 
much  litigation. 
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Conveyancing  according  to  tlic  Law  of  Scotland :  Being  the  Lec- 
tures of  the  late  Allan  Menzies,  A.M.,  W.S.,  Professor  of 
Conveyancing  in  the  University  of  Edinburgh.  Edinburgh :  T. 
Constable  and  Co. 

We  opened  this  book  with  all  the  partiality  of  an  old  pupil.  There 
are  few  of  those  who  had  the  privilege  of  attending  the  late  Pro- 
fessor Menzies'  class  who  will  not  gladly  substitute,  for  the  blotted 
note-book  of  the  student,  the  elegant  volume  in  which  his  prelec- 
tions are  now  given  to  the  world.  Not  only  is  their  publication  to 
be  valued  as  an  enduring  memorial  of  one  for  whom  all  had  so  deep 
a  respect,  but  it  comes  opportunely  to  fill  a  blank  in  our  legal 
literature,  which  the  young  practitioner,  of  all  others,  was  the  first 
to  feel.  The  difficulty,  in  the  outset  of  his  career,  is  to  find  a  trust- 
worthy guide  on  those  innumerable  details  in  matters  of  form  for 
which  he  searches  in  vain  for  any  assistance  from  those  authors  who 
treat  only  of  the  principles  of  the  law.  Those  technical  details  which 
regulate  the  nature  of  the  instrument  in  particular  circumstances 
to  1)0  executed,  the  capacity  of  the  persons  to  do  so,  and  the  formali- 
ties to  be  observed  in  its  execution,  are  a  branch  of  knowledge 
which  a  lengthened  experience  can  only  properly  supply.  But  any 
one  who  has  had  the  opportunity  of  feeling  the  life  and  vigour  with 
which,  in  Mr  Menzies'  hands,  so  cold  and  dull  a  theme  was  ani- 
mated, the  clearness  of  his  arrangement,  and  the  felicity  of  his 
illustrations,  will  at  once  appreciate  the  invaluable  advantages  which 
both  students  and  practitioners  now  have  in  consulting  his  lectures 
in  a  collected  and  accessible  form.  They  combine  the  advantage 
of  being  at  once  systematic  and  complete,  with  the  additional  one  of 
having  all  the  leading  cases  cited  in  their  proper  place  and  brought 
down  to  the  latest  date.  We  have  no  hesitation,  therefore,  in 
saying,  that  it  is  a  work,  without  which  every  law  library  will  be 
incomplete. 

The  subject,  comprehending  as  it  does,  the  law  applicable  to  the 
transmission,  legal  and  conventional,  of  every  species  of  right  from 
one  to  another,  is  not  only  extensive  in  itself,  but  difficult  of  eluci- 
dation, from  the  mode  in  which  it  is  interwoven  with  the  rest  of  our 
jurisprudence.  This  being  so,  a  clear  and  logical  arrangement,  by 
whicn  not  only  the  rules  stated  will  follow  in  natural  sequence,  but 
every  unnecessary  encroachment,  on  extraneous  topics,  will  be 
avoided,  is  plainly  of  the  first  moment ;  and  such,  we  confidently 
affirm,  is  one  of  the  most  obvious  excellencies  of  Air  Menzies'  sys- 
tem. His  province  was  wide,  dry,  complicated,  and  uninteresting ; 
but,  we  question,  if  the  matter  could  have  been  so  well  disposed,  and 
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with  so  little  liability  to  confusion,  in  any  other  manner.  He 
divides  it  into  three  parts — (1)  The  essentials  to  deeds  of  all  kinds — 
(2)  The  natare,  forms,  and  effect  of  writings  employed  in  the  consti* 
tation,  transmission,  and  extinction  of  personal  rights — and  (3)  The 
writs  employed  in  heritable  rights.  As  a  basis  of  what  is  to  fol- 
low, the  first  part  is  discussed  in  five  chapters,  in  which  (1)  those 
Ereliminary  conditions  arising  from  the  capacity  of  parties,  the 
gaiity  of  the  subject  matter,  and  the  validity  of  the  consent 
adhibited  to  the  deed,  are  disposed  of.  The  second  and  third  chap- 
ters relate  to  the  statutory  solemnities,  and  the  general  structure  of 
deeds  or  the  clauses  common  to  all ;  the  fourth,  to  delivery ;  and  the 
fiflby  to  deeds  otherwise  imperfect,  being  made  effectual  by  rei  intent 
enttis  and  homologation.  In  the  second  part,  relating  to  moveable 
rights,  we  find  everything  relating  to  the  constitution,  transference, 
and  enforcement  of  obligations  of  a  personal  nature,  including  mar- 
riage contracts,  wills,  and  so  forth.  The  third  part,  relating  to 
heritable  rights,  will  be  found  to  be  equally  complete.  It  embraces 
everything  regarding  the  history  and  principles  of  the  feudal  system, 
and  the  practice  in  those  matters  which  fall  under  that  branch  of 
the  law.  The  work  w*ill  thus  be  seen  to  be  not  only  a  complete 
text-book  for  the  student,  but  excellently  adapted  for  consultation 
by  the  practitioner.  The  authorities  quoted  are  admirably  stated, 
and  have  been  manifestly  selected  with  great  care,  and  with  a  due 
regard  to  the  danger  arising  from  that  abuse  of  citation,  which  only 
tends  to  fatigue  and  perplex  the  reader.  These,  with  the  numerous 
important  statutes  wnich  were  passed  last  session,  have,  under  the 
careful  editorship  of  Mr  J.  M.  Morrison,  been  brought  down  to  the 
date  of  publication. 


A  Treatise  on  Uie  Law  relating  to  Bankers  and  Banking.  By  James 
Grant,  M.A.,  Esq..»  of  the  Inner  Temple,  Barrister-at-law, 
author  of  the  "  Law  of  Corporations  in  General."  London : 
Butterworths,  7,  Fleet  Street. 

Whatbvee  may  be  the  opinion  of  the  London  public  at  the  present 
time,  the  Scotch  system  ot  banking  has  this  advantage — ^it  does  not 
create  much  litigation.  Notwithstanding  the  great  interests  which 
the  relation  of  banker  and  customer  involves,  it  has  rarely  been  the 
subject  of  discussion  in  our  courts,  a  circumstance  that  is  probably 
attributable  to  the  fact,  that  our  common  law  regarding  lender  and 
borrower,  depositor  and  depositary,  has  been  so  little  interfered  \nth 
by  the  meddlesome  hand  of  the  legislature.  From  the  year  1 695, 
when  the  Bank  of  Scotland  was  first  incorporated,  there  have  been 
only  five  Acts  passed  with  reference  to  banks,  and  the  statutory 
regulations  therein  enacted,  have  chiefly  regard  to  the  corporate 
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character  and  privileges  of  the  companies.  Their  relation  to  the 
public  has  happily  escaped  the  paternal  care  of  Parliament ;  so  the 
few  questions  which  have  been  made  the  subject  of  judicial  investi- 
gation, have  for  the  most  part  arisen  between  ajgents  and  their 
cautioners — a  subject  which  falls  under  a  totally  different  branch  of 
the  law.  In  England,  however,  the  case  is  widely  different.  It 
appears,  from  the  work  before  us,  that,  apart  from  the  statute  law 
relating  to  the  Bank  of  England,  which,  till  1826,  enjoyed  what 
was  really  a  monopoly  of  the  business,  there  are  nearly  a  hundred 
statutes  on  the  subject.  The  examination  of  how  this  mass  of  legist 
lative  wisdom  has  been  interpreted,  must  be  an3rthing  but  an  agree- 
able prospect  to  the  Scotch  lawyer,  and,  indeed,  he  has  little  chance 
of  ever  being  required  to  do  so,  because  the  whole  system  of  bank- 
ing in  England  is  totally  different  from  the  mode  in  which  the 
business  is  done  in  this  country.  But  should  he  ever  be  under  the 
painful  necessity  of  examining  the  mysteries  of  English  law  in  this 
department,  Mr  Grant^s  book  may  be  recommendeaas  not  only  the 
latest,  but  the  most  complete  on  the  subject.  Perhaps  it  may  be 
also  consulted  with  advantage  in  questions  respecting  the  obliga- 
tions of  bankers  as  to  cheques,  bills,  and  the  deposit  of  securities. 
The  work  is  compiled  on  the  usual  English  plan,  of  giving  the  sub- 
stance of  every  decision  on  every  point  alluded  to --a  system  which 
is,  no  doubt,  open  to  considerable  objections,  but  which,  at  the  same 
time,  has  the  advantage  of  saving  the  reader  the  necessity  of  making 
any  further  reference  for  either  Taw  or  authority.  The  book  is  well 
arranged,  and  the  accumulation  of  cases  quoted  in  common  law, 
equity,  and  bankruptcy,  shews  that  the  author  has  brought  to  his 
task  all  the  requirements  necesary  for  the  patient  investigation  of 
such  an  uninteresting  branch  of  English  jurisprudence. 


Manual  of  Bankrupt  Law :  or^  Annotations  on  tlie  Recent  Sequestra- 
tion Siaiute,  19  and  20  Vtct,  e,  79;  with  Forms  of  Procedure 
in  Bankruptcy;  comprising  also  the  Mercantile  Amendment  arid 
Judicial  Procedure  Acts.  By  James  Murdoch,  Member  of  the 
Faculty  of  Procurators,  Glasgow  :  Revised  by  Sheriff  Barclat. 
Edinburgh  :  T.  and  T.  Clark. 

Practice  in  Bankruptcy  in  Scotland :  Being  an  Analysis  of  the  Acts 
19  and  20  Vict^  c.  79;  and  19  and  20  Vict,  c.  91 ;  wiA  Forms 
and  Styles  adapted  for  Professional  Use.  By  David  Johnstone 
Macbraib,  S.S.C.     Edinburgh :  T.  and  T.  Clark. 

Condbidered  as  works,  rapidly  prepared,  in  order  to  be  ready  by 
the  time  the  recent  Bankrupt  Act  came  into  operation,  there  is  little 
room  to  object  to  the  mode  in  which  either  has  been  executed. 
Both  do  their  respective  authors  considerable  credit ;  both  have 
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supplied  the  profession  with  a  pi'eliminaiy  manual,  which  all  felt  to 
be  indispensable;  but,  having  done  so,  their  function  is  fulfilled. 
Having  no  pretensions  to  being  works  of  a  standard  character,  they 
must  pve  place,  whenever  one  of  a  more  elaborate,  systematic,  and 
scientific  kind,  makes  its  appearance. 

The  dissection  of  a  new  statute  requires,  for  its  proper  perform- 
ance, qualities  of  a  varied  kind — ^in  particular,  a  habit  of  clear  class!- 
Kcation,  an  accurate  appreciation  of  the  various  provisions  of  the 
Act,  and  a  thorough  and  comprehensive  knowledge  of  the  whole 
subject.     The  object  of  the  author  should  be  to  explain  the  nature 
of  the  new  law,  not  only  in  itself,  but  in  its  relations  to  the  pre- 
existing law,  and  the  former  current  of  decisions.     The  keeping  of 
this  in  view  is  especially  important,  when  one  has  to  deal  with  a  con- 
solidating measure ;  for  the  difficulty  of  the  practitioner  in  such  a 
case,  is  to  know  how  far  he  may  refer  to  the  previous  decisions  of 
the  Court,  for  assistance  in  interpreting  the  real  mind  of  the  legis- 
lature.   The  two  volumes  before  us  are  fair  specimens  of  how  tnis 
should  be  done.     The  reports  have  been  carefully  ransacked,  and 
ample  reference  is  made  to  every  decision  that  may  be  quoted  as  an 
autnority,  or  in  illustration  of  the  meaning  of  the  new  law.     In  this 
respect,  they  seem  to  be  equally  accurate  and  complete,  and  the 
9ae5tion  of  merit  between  tne  two,  therefore,  falls  to  be  determined 
by  the  systems  respectively  followed. 

Mr  Murdoch  takes  the  Act,  clause  by  clause,  appending  to  each  a 
note  of  whatever  occurs  to  him  in  reading  it  over,  word  by  word. 
Much  may  be  said  in  favour  of  this  plan,  especially  in  respect  of  the 
facilities  it  affords  for  reference  when  a  particular  section  is  quoted. 
Bat,  as  the  Act  in  question  happens  to  be  one  of  the  most  confused 
and  unsystematic  piece  of  legislation  which  the  Queen's  printer  ever 
gave  to  the  lieges,  we  are  bound  to  give  the  preference  to  the  plan 
of  Mr  Macbrair.  He  traces  the  various  processes  which  occur  in 
bankruptcy,  through  all  their  stages,  step  oy  step,  incorporating,  as 
he  proceeds,  the  provisions  which  lie  scattered  throughout  the  Act, 
bearing  on  the  point  in  question,  along  with  styles  of  the  forms  to 
be  employed,  and  a  note  of  points  already  decided  on  questions  likely 
to  occur.     This,  we  conceive,  will  be,  on  the  whole,  the  most  useful 

f»lan  for  the  practitioner,  who  is  thus  saved  the  trouble  of  referring 
rom  section  to  section,  and  avoids  the  danger  of  occasionally  over- 
looking a  clause  most  likely  to  be  of  perverse  significnncy.  Arrange- 
ment, nowever,  is,  in  many  respects,  a  matter  of  taste;  and  Mr 
Murdoch's  manual,  apart  from  purely  technical  details,  contains 
much  useful  matter,  in  which  the  able  hand  of  SheriflF  Barclay  is 
not  difficult  to  detect.  Should  a  second  edition  of  either  be  ever 
required,  we  think  a  little  time  might  be  advantageously  given,  by 
both  authors,  to  the  improvement  of  the  Forms  which  they  have 
prepared. 
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COURT  OF  SESSION. 

FIRST  DIVISION. 
Mitchell  v.  Major. — Nov.  12. 
Sequestration — Sale — Bona  Fides. 
A  party  purchased  the  furniture  of  a  bankrupt  from  Lis  then  trustee ;  but 
before  the  price  was  paid,  or  an  assignation  delivered,  the  trustee  was  removed, 
and  Major  appointed  in  his  stead.  In  the  meantime,  Mitchell,  in  ignorance  of 
these  proceedings,  paid  the  balance  of  the  price  to  the  ex-trustee,  who  then 
delivered  to  him  the  assignation,  which  had  been  previouslv  executed  by  him  and 
the  commissioners.  The  bankrupt  being  allowed  to  remam  in  possession  of  the 
furniture,  the  new  trustee  repudiated  the  transaction,  maintaining  thut  the 
furniture,  being  in  the  custody  of  the  bankrupt,  was  legally  in  his  (the  trustee's) 
possession.  The  Court  were  of  opinion,  that  the  assignation  was  good  evidence 
of  a  completed  contract,  in  which  the  purchaser  stood  as  debtor,  and  the  trustee 
creditor,  for  the  price ;  and  the  same  having  been  paid  in  bona  fide,  the  new 
trustee  was  nut  entitled  to  bring  the  furniture  again  to  sale.  Interdict  therefore 
granted. 

Patbbson  9.  Mackenzie. — Nov.  12. 
Diligence  against  Havers — BiU  of  Exchange, 
Action  for  payment  of  a  bill  against  a  married  woman,  granted  by  her  before 
marriage.  Defence^  non-onerosity.  The  record  being  closed,  and  put  to  the 
debate-roll  to  determine  the  mode  of  proof,  held  that,  before  the  mode  of  proof 
was  determined,  it  was  incompetent  to  grant  a  general  diligence  to  recover 
documents  not  the  writ  of  the  pursuer — without  prejudice,  however,  to  the 
competency  of  a  diligence,  to  recover  the  writ  of  the  pursuer,  to  instruct  the 
non-onerosity  of  the  bill. 

Keddie  v.  J.  &  J.  Gray. — Nov,  12. 
Process-^Pariiibiu — Summojis. 
Oiffection,  that  in  the  partibus  defender  was  erroneously  designated.     Held, 
that  the  case  ought  ftot  to  be  proceeded  witli,  as  it  was  non  coram  judiee.   Parti- 
bus to  be  amended  and  called  again. 

Petitioner,  Drummond  and  Others. — Nov.  12. 
New  Bankrupt  Act. 
Held,  that  proceedings  under  the  old  Bankrupt  Act,  where  sequestration  has 
been  awarded  prior  to  Ist  Nov.  1866,  may  be  conducted  to  a  close  under  the 
old  Act ;  but  that  where  sequestration,  though  applied  for,  has  not  been  awarded 
till  after  1st  Nov.,  the  proceedings  fall  to  be  regulated  by  the  new  Bankrupt 
Act,  19  and  20  Vict.,  c.  79.  An  interlocutor  is  not  required  to  bring  the 
proceedings  under  the  operation  of  the  new  statute. 

Hill  v.  Dtmock. — Nov.  18. 
Public-House  Act — Statutory  Form  of  Conviction, 
The  record  of  a  conviction  under  9  Geo.  lY.,  c.  68  (adopted  by  16  and  17  Vict., 
c.  69),  must  bear  that  the  "offence  was  proved  by  a  credible  witness."  Sus- 
pension of  a  charge  on  a  sentence  pronounced  in  the  Burgh  Court,  which  simply 
bore,  that  certain  witnesses  having  been  examined  on  oath  in  support  of  the 
charge  and  in  exculpation,  "the  bailie  convicts"  the  defender.  This,  it  was 
objected,  neither  proved  that  the  witnesses  were  credible,  nor  that  the  case  was 
proved.     The  Court  held^  that,  although  the  statute  does  not  require  a  literal 
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transcript 'of  the  schedule,  the  deviation  from  the  form  prescribed  was  here  too 
considerable  to  admit  of  the  sentence  being  sustained.    Suspended. 

IIosiE,  Pettticner^  v-SEdinbuboh  and  Glasgow  Railway  Compawt.— iVb*.  21. 

ZraiMlf,  Clauses,  and  Railway  Traffic  Acts^Competmcy  of  Summary 

Appiicatum, 

The  petitioner  compkmed  of  the  charges  of  the  Edinburgh  and  Glasgow 

Eulwaj  for  the  conveyance  of  his  goods,  as  a  ^^contravention  of  the  Railway 

sUtutes,   in  particular  said  Railway  and   Canal  Traffic  Act,"  and  craved  an 

interdict.     Objeetedy  that,  in  so  far  as  founded  on  the  R.  C.  C.  Act,  8  and  9 

Vict.»  c.  33,  the  petition  was  incompetent,  as  actions  founded  on  that  statute 

most  be  raised  in  the  ordinary  way.    Held,  that  the  operative  part  of  the  prayer 

of  the  petition  being  founded  truly  on  the  Traffic  Act,  the  mere  recital  of  the 

R.  G.  C.  Act  was  not  a  good  objection  to  the  competency  of  the  petition. 

Petitioner^  Henby  Geobqe  Watson. — Nov.  21. 
Heritage  in  Trust— Division  of  Estate, 
K  testator  conveyed  to  his  'nephew  and  niece,  on  their  respectively  attaining 
majority,  a  proportion  of  certain  heritage.  A  judicial  factor,  on  the  failure  of 
trustees,  was  appointed  on  the  estate.  He  made  up  titles  in  his  own  person, 
and  on  the  eldest  child  attaining  majority,  he  applied  for  authority  to  divide  the 
heritable  subjects,  and  convey  the  share  to  the  child  who  was  of  age.  Held, 
that  it  was  incompetent  so  to  divide  heritage ;  and  the  prayer  of  the  petition 
being  thereupon  restricted  for  authority  to  convey  the  pro  indiviso  share  under 
the  trust  settlement,  held  that  the  expense  of  the  amendment  of  the  petition 
formed  a  good  charge  against  the  trust  estate. 

KiBKPATBICK  V.  MVRRXY.—NoV.  26. 

Riffht  of  Way-^  Expenses. 
The  pursuers  represented  the  inhabitants  of  a  village  adjoining  the  property  of 
Mr  Murray,  through  which  they  claimed  a  right  of  way.  There  had  admittedly 
been  at  one  time  a  parish  road  through  Mr  Murray*s  park,  and  there  had  always 
been  gates  at  the  entrances,  but  not  such  as  to  obstruct  ingress  and  egress. 
Latterly,  the  proprietor,  on  the  allegation  that  a  new  road  had  been  substituted 
for  the  old,  erected  new  gates  with  locks,  and  excluded  the  public  from  his  park. 
The  advocators  forcibly  removed  these  gates ;  and  the  respondent  having  pre- 
sented a  petition  to  the  Sheriff,  was  permitted  to  re-erect  the  gates,  under  reserva- 
tion of  the  public  right  of  access,  pending  a  declarator  which  Mr  Murray  has  raised. 
He  also  found  the  proprietor  entitled  to  his  expenses.  The  pursuers  advo- 
cated ;  and  having  stated  that  they  had  no  objections  to  the  gates  being  re-erected, 
on  condition  of  their  being  left  open  pending  the  declarator,  and  the  Court  pro- 
nounced a  judgment  virtually  affirming  the  interlocutor  of  the  Sheriff.  Both 
parties  then  claimed  expenses,  each  contending  that  the  judgment  was  in  their 
&vour.  But  the  Court  held  that,  although  the  advocators  had  committed  a 
violent  act,  the  respondent  had  provoked  it  by  claiming  a  present  right  of  ab- 
solute exdusion,  and  was^therefore  found  liable  in  expenses. 

CuMiNE  V.  Baylet.— -iVbi?.  26. 

Landlord  and  Tenant. 

Bayley  was  executor  for  the  late  Lord  Saltoun ;  and  Cumine  brought  this 

action  against  him,  as  such,  Ux  ameliorations  under  a  lease  entered  into  with  the 

late  Lord  Saltoun,  and  now  terminated.     Defence^  that  the  present  proprietor 

must  be  called  for  his  interest,  repelled. 

Petitioner,  Chaeles  Watson.— JVbu.  28. 
Property  of  Minors-^  Authority— Judicial  Factor. 
The  petitioner  was  appointed,  under  a  trust-settlement,  judicial  factor  upon 
house  property,  in  which  the  three  grand-children  of  the  tesUtor  were  the  sole 
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beneficiaries.  The  factor  now  applied  for  special  power  to  complete  his  title  to 
the  property,  and  thereafter  to  sell  it  The  property  was  old  and  ruinous,  and 
could  only  be  made  productive  by  a  large  outlay.  The  beneficiaries  concurred 
in  the  application.  Two  of  them  were  minors,  and  resided  abroad ;  the  third 
was  of  BgCy  and  resided  in  Scotland,  and  held  a  mandate  from  the  other  two  to 
act  for  them.  Petition  refiisedj  the  children  being  under  no  incapacity  from 
making  up  a  title  for  themselves. 

Petitioner^  Wood,— Nov.  28. 
Judicial  Factor — Petition  for  Discharge. 
An  application,  by  the  agent  for  a  party  deceased,  for  warrant  to  a  judicial 
factor,  appointed  when  the  next  of  kin  were  not  known,  but  who  had  since  con- 
firmed, to  make  over  to  them  the  balance  of  his  accounts,  and  get  discharged. 
Reftmd^  as  the  petition  for  discharge,  etc.,  must  be  in  the  factor's  own  name. 

Lose,  Wilson  and  Brll  v.  Mabtik Nov.  28. 

Insunmee — Marine — Misrepreaewtation  and  Demotion — Personal  Exception. 
Action  against  an  underwriter  for  payment  of  a  policy  of  insurance  on  a  vessel 
laden  with  iron,  etc.,  firom  Newcastle  to  Quebec.  Defence — ^misrepresentation 
and  deviation.  But  the  question  was,  whether  the  underwriter,  naving  once 
written  off  a  loss  upon  the  policy,  could  afterwards  competently  show  tlmt  the 
policy  was  ah  initio  void.  The  insurance  had  been  effected  by  the  pursuers 
through  their  broker.  He  did  not  disclose  his  principals,  and  the  insurance  was 
taken  in  his  name.  When  the  loss  occurred,  the  brokers  for  the  underwriters 
objected,  that  the  ship  had  not  stood  at  Lloyds,  as  represented  to  them.  They 
also  alleged  deviation,  in  respect  the  ship  had  been  driven  back,  injured  by  stress 
of  weather,  and  had  defcKto  sailed  from  a  different  sea-port,  and  at  a  much  later 
period  of  the  season  than  had  been  contemplated  by  them.  While  a  lengthened 
correspondence  ensued  upon  these  matters,  the  pursuers'  broker  became  bank- 
rupt, and  the  insured  themselves  applied  to  the  underwriters  for  payment.  In 
reply,  the  brokers  for  the  underwriters  (who  had  acted  in  the  transaction  all 
along),  stated  that  the  underwriters  had  written  off  a  loss  upon  the  policy  of  L.80 
per  cent.,  and  that  they  were  prepared  to  pay  it  on  a  specified  day,  but  that  they 
(the  brokers)  would  deduct  the  amount  of  certain  premiums  due  to  themselves 
personally  by  the  pursuers'  broker,  not  upon  this  transaction,  but  upon  others 
with  which  the  pursuers  had  no  concern.  But  thev  offered  to  pay  the  whole 
amount  to  the  insured,  if  they  (the  insured)  would  get  authority  from  their 
broker's  trustee  to  receive  it.  This  proposal  the  insured  repudiated,  and  brought 
the  present  action  against  the  underwriters.  It  did  not  appear  that:  the  under- 
writers had  impressed  funds  into  the  hands  of  their  brokers  to  pay  tbe  loss,  nor 
that  they  had  authorised  their  brokers  to  waive  the  obiections  of  misrepresenta- 
tion and  deviation.  The  Court,  therefore,  held  that,  although  a  loss  was  written 
off,  the  offer  to  settle  was  conditional,  and  tbe  condition  being  refused,  the  un- 
derwriters might  still  competently  show  that  the  policy  was  void  ah  initio, 

Chisholmb  v.  Dsnholmb  or  Patb98on. — Dee.  2. 
Cessio, 
A  labourer  incarcerated  at  the  instance  of  a  widow  for  arrears  of  aliment  for 
an  illegitimate  child,  held  entitled  to  the  benefit  of  cemo,  on  finding  caution  for 
aliment. 

GiLLANDERS  V.  GrAIG. — DcC.  2. 

Landlord  and  Tenant — Duration  of  Lease. 
Action  for  penalty  for  non-iniprovement  of  land  exigible  at  the  expiry  of  an 
agricultural  lease.  Defence — non-expiry  of  the  lease.  The  tack  was  written  by 
the  landlord,  and  had  no  date.  It  bore,  however,  that  the  lease  was  for  twenty 
years,  from  and  after  Whitsunday  1830.  Two  additions  were  written  apparently 
of  same  date  with  the  original.     By  the  first,  the  landlord  let  the  same  land  on 
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ihe  same  terms  to  the  tenmnt'a  son,  Hugh  Craig,  junior,  at  the  expiry  of  the 
twenty  years;  by  the  second,  be  let  the  land  to  "the  said  Hagh  Craig  (the 
oldest),  his  liferent,  and  then  to  the  said  Hugh  Craig  Tthe  youngest),  after  bis 
death/'  The  Court  held  that  this  last  addition  displaced  the  original  tack  as  to 
the  duration  of  the  lease,  and  converted  it  from  a  twenty  years'  lease  into  a  lease 
for  Hugh  Craig  senior's  lifetime ;  that  the  stipulations  as  to  penalty  were  not 
re^dated  by  the  original  tack,  and  consequently,  that  the  penalty  was  not 
exigible  till  Hugh  Craig  senior's  death. 

Wemtss  v.  AusraALiAJN  Compaky  of  Edinburgh. — Dec,  4. 
InveUmeat — Lex  LoH^  Legality  under  Contract. 
Wemyss  sued  the  Australian  Company  on  the  averment,  that  in  1829,  he  paid 
them  Li. 400,  through  their  manager,  to  be  invested  by  them,  it  being  part  of  their 
ordinary  business  to  act  as  commission  agents ;  that,  through  their  manager,  they 
undertook  to  invest  the  money ;  and  that  the  manager  did  invest  it  in  stock  of 
the  Bank  of  New  South  Wales,  upon  which  large  dividends  were  afterwards  de- 
clared, and  which  the  defenders  received,  but  did  not  account  for.     The  pursuer, 
therefore,  concluded  against  them  for  an  accounting  ;  failing  which,  for  L.3000 
in  name  of  damages,  and  compensation  or  otherwise,  for  repayment  of  the  L.400, 
with  ooUmial  interest,  at  8  per  cent.,  since  1829.    Defences  in  limine — Prescript 
tioo  by  the  law  of  Austraha.    The  investment  libelled  is  unauthorised  by  the 
defenders'  contract  of  copartnery.    The  averments  are  not  sufficiently  specific. 
RtpdLed^  and  issues  adjusted  to  try  the  question  of  liability. 

(The  red  of  ike  eeues  for  December  are  postponed  till  next  Number,  for  want  of 

room,) 


SECOND  DIVISION. 

Akdebsosi  and  OTHsas  (Blaikie's  Trustees)  v,  Walter  and  J.  F.  Wilsons 

Nov.  13. 
Sale —  Voiding  of  Contract, 
Blaikie  sold  wool  to  the  defenders;  but  he  died  before  the  price  was 
settled.  His  trustees  offered  delivery  at  the  price  of  32s.  6d.  per  stone.  The 
defenders  refused  to  take  delivery  at  that  price,  alleging  the  bargain  with  the 
deceased  to  have  been  for  31s.  6a.  per  stone,  in  case  of  a  fall  in  the  markets. 
The  trustees  raised  this  action  for  the  pride  at  32s.  6d.  per  stone.  The  defenders 
admitted  the  contract ;  but  stated  the  price  agreed  on  was  31s.  6d.  The  pur- 
soen  were  allowed  a  proof;  but  lodged  a  minute  restricting  their  claim  to 
31s.  6d.  Held — That  the  pursuers  having  failed  to  establish  the  terms  of  the 
bargain,  averred  by  them  on  record,  were  not  warranted  in  withholding  deUvery 
to  the  defenders,  who  were  entitled  to  refuse  deliyery  on  the  terms  required,  and 
void  the  purchase.    Defenders  assoilzied  with  expenses. 

MUBRAT  V.  DONBLLT. — NoV,  15. 

Bankrupt^ — Personal  Protection —  Vitiation —  Voucher, 
Three  out  of  four  of  the  creditors  of  the  bankrupt  (a  surgeon  and  shipowner 
in  Greenock),  having  resolved  that  personal  protection  should  be  renewed,  the 
Sheriff  granted  the  same  ;  and  the  Lord  Ordinary,  on  appeal,  found  that  two  of 
the  Totes,  at  the  meeting  of  creditors,  were  bad— -the  first,  because  being  a  claim 
for  premiums  of  insurance,  the  affidavits  did  not  show  the  character  in  which 
the  claimants  acted ;  if  they  acted  as  brokers  or  agents  for  the  bankrupt^  they 
required  to  instruct  their  claim  by  a  receipt  or  voucher ;  if  as  agents  for  the 
underwriters,  they  required  to  produce  an  assignation  from  the  underwriters. 
The  other  vote  was  held. to  be  bad,  on  account  of  palpable  vitiation  of  the  sig- 
natures of  the  affidavit  and  of  the  mandate,  the  letter  i  being  substituted  for  5/. 
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The  bankrupt  was  held  entitled  to  appear  alone  and  reclaim  against  the  judg- 
ment of  the  Lord  Ordinarj.  Upon  advising  the  reclaiming  note,  the  Court  ad- 
hered. 

Banhrupfs  authorities — Arnold's  Mar.  Insurance,  pp.  109  and  137;  Power 
V.  Butcher,  1829 ;  10  Bam.  and  Cres.,  p.  239;  Park  on  Mar.  Insurance,  p.  820. 

Respondents  authorities — Laidlaw  v.  Wilson,  Jan.  27, 1844,  vi.  D.,  p.  530 ; 
Woodside  v,  Esphn,  July  16,  1847,  ix.  D.,  p.  I486. 

Bbown  v.  Mason. — Nov.  18. 
Process — Partibus, 
A  case,  enrolled  as  a  Second  Division  case,  and  the  reclaiming  note  boxed  for 
the  Second  Division — Held  to  belong  to  the  First  Division,  the  partHms  being 
marked  First  Division.     The  reclaiming  note  remitted  to  the  First  Division. 

Hume  and  Others  v.  Maqistrates  of  Edikborqh. — Nov.  18. 
Interdict. 
In  1567,  the  Magistrates  and  Town-Council  of  Edinburgh  procured  a  grant 
from  the  Crown  of  the  Collegiate  Church  of  the  Trinity,  and  Trinity  Hos- 
pital, and  grounds,  with  power  to  dispose  of  them  as  should  seem  good  to  the 
grantees,  the  proceeds  being  always  to  be  applied  to  the  building  and  main- 
tenance of  the  hospital  for  tlie  poor  and  sick.  For  a  long  series  of  years  the 
Church  was  occupied  for  Divine  service  by  one  of  the  city  ministers  and  the  in- 
habitants of  the  Trinity  College  parish,  until  in  1848,  it  was  acquired  by  a  rail- 
way company.  Under  their  Act,  the  company  were  bound  either  to  rebuild  the 
church  on  a  site,  and  according  to  a  plan  to  be  approved  of  by  the  Magistrates, 
or  to  pay  a  sum  of  money.  They  paid  L.  17,671.  An  action  was  raised,  by  seve- 
ral beneficiaries  of  the  hospital,  for  declarator,  that  the  respondents  were  bound 
to  apply  the  money  for  the  purposes  of  the  charter.  The  Court  refused  a 
petition  by  the  pursuers  for  interact  against  any  other  application  of  the  money, 
pending  the  declarator. 

Lbnaoham  and  Others  v.  The  Monkland  Iron  and  Steel  Compant — 
Callaghan  and  Others  v.  Eosd. 
Process — Jury  Trial — Verdict — Exceptions — Ambiguity. 
The  issue  in  each  of  these  cases,  which  were  identical,  and  tried  together,  had 
two  branches — (Ist)  Whether  deceased,  when  in  the  service  of  the  defenders,  iu 
an  ironstone  mme,  sustained  injuries,  in  consequence  of  an  explosion  of  fire- 
damp, caused  by  the  negligence  of  the  defenders.  (2d)  Whether  he  sustained 
further  injury  from  being  detained  in  the  mine,  by  reason  of  the  defects  in  the 
machinery,  or  neglect  of  the  persons  in  charge  of  it ;  and  whether  the  death  of 
Lenaghan,  or  one  or  other  of  them,  was  caused  by  these  injuries.  Tlie  jury 
returned  a  general  verdict  for  tlie  pursuers,  with  damages.  This  was  set  aside, 
as  the  Court  held  a  verdict  for  the  pursuers  on  the  first  issue,  would  be  contrary 
to  evidence.  The  defenders  excepted  to  the  refusal  of  the  presiding  judge  to 
direct  the  jury,  in  point  of  law,  that  if  the  deceased  received  injury  in  conse- 
quence of  an  explosion  of  fire-damp,  caused  by  his  own  recklessness,  and  not  by 
the  fault  of  the  defenders,  the  defenders  were  entitled  to  a  verdict,  though  it 
should  be  proved  that  the  deceased  sustained  ftirther  injury  from  detention  in 
the  mine,  by  reason  of  the  engineman's  neglect  of  signals,  and  delaying  to  raise 
him,  unless  it  should  have  been  proved  that  the  farther  injiury  caused  deceased's 
death.  The  Court  refused  to  sustain  the  exception,  in  respect  the  meaning  of 
the  direction  asked  was  not  clear.    A  new  trial  granted. 

Scott  v.  Chalmers. — Dee.  i. 
Proof— Paternity  of  Illegitimate  Children — Oath  in  Stipplctnent — 
Stat.  10  Vict.  c.  20. 
In  this  case,  a  judgment  of  the  Justices  of  the  Peace  of  lloxburghshire. 
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in  an  action  of  filiation,  finding  the  paternity  ptoved,  was  set  aside.  The  Court 
held  that  the  testimony  giren  by  the  pursuer  of  such  actions  aa  a  witness,  is 
liable  to  be  tested  by  cross-examination ;  and  in  determining  the  credibility 
due  to  her  testimony,  the  whole  evidence  on  both  sides  is  to  be  taken  into  view. 
An  opinion  was  expressed,  although  the  point  did  not  arise  for  judgment  in  the 
case  ;  that,  since  the  recent  changes  in  the  law  of  evidence,  by  statute  16  Vict, 
c  20,  the  pursuer  in  this  class  of  action  was  no  longer  entitled  to  the  benefit  of 
W  oath  in  supplement,  and  it  was  irregular  to  take  judicial  depositions  from 
the  parties. 

Grant  v.  M'Leod. — Dec.  4. 
Landlord  and  Tenant — Obligation — Promise. 
Qrant,  a  tenant  of  M^Leod  of  Cadboll,  granted  an  assignation  of  his  lease 
CadboU  made  it  a  condition  of  his  acceptance  of  the  assignee,  that  Qrant  should, 
before  Whitsunday  1851,  erect  an  embankment,  at  the  sight  of  an  inspector, 
similar  to  one  that  had  previously  been  erected  on  the  &rm,  at  a  cost  of  L.31. 
The  work  was  commenced  by  Grant ;  but  he  soon  found  it  necessary  to  apply  to 
OadboU  for  assistance,  in  respect  he  was  constructing  an  embankment  much 
more  substantial  and  costly  than  the  one  he  was  bound  to  make.     Cadboll 
replied,  that  he  did  not  disapprove  of  the  principle  on  which  assistance  was  asked, 
but  revised  to  condescend  on  any  specific  sura.    After  much  delay,  caused  by  the 
Magistrates  of  Tain  refusing  to  allow  Grant  to  take  the  clay  necessary  for  the 
work,  from  the  shore  of  Tain,  where  only  it  could  be  procured,  the  work  was  com- 
pleted in  1853.     Cadboll  was  assoilzied  m  an  action  against  him,  at  the  instance 
of  Grant,  for  L.67,  the  sum  by  which  the  cost  of  the  new  embankment  exceeded 
that  of  the  former  one.     The  court  held,  that  by  his  letter,  Cadboll  came  undar 
DO  obligation  which  could  be  enforced  by  law.     It  merely  constituted  a  promise, 
irluch  Cadboll  might  fulfil  or  he  might  not;  and  if  the  work  was  proceeded  with 
by  ibe  tenant,  in  a  more  substantial  manner  than  he  was  bound  to  execute  it,  he 
took  the  risk  of  Cadboll  being  willing  to  fulfil  his  promise.    The  proprietor  being 
present,  and  able  to  protect  himself,  no  claim  of  recompense,  at  Grant  *8  instance, 
could  lie  against  him  in  the  circumstances. 
The  defender  cited  Gordon  v.  Cuningham,  10th  June,  1740,  M.  9425. 

N.  MACLEOD,  Petitioner,  Dec.  6. 
Judicial  Factor — Powers, 
A  frtctor  loco  tiUoris  was  discharged,  who  had  expended  a  large  sum  on  repairs 
of  a  Tessel,  the  whole  property  of  the  pupils.  The  ressel  was  lost,  and  the  whole 
balance  of  the  snm  insured,  after  paying  for  the  repairs,  amounted  to  L.ll,  lOs. 
An  opinion  was  intimated,  that  the  petitioner  ought  to  have  applied  for  special 
powers. 

Roger  v.  Young,  Dec.  6. 
Process — Suspension — Caution. 
Anne  Roger  £uled  in  an  action  of  filiation  in  the  Sheriff  Court,  and  was  im- 
prisoned on  a  decree  for  the  expenses.  She  brought  an  advocation,  but  was  not 
allowed  juratoir  caution,  and  was  unable  to  find  any  other.  She  then  raised  a 
reduction,  and  brought  this  suspension  and  liberation.  The  Lord  Ordinary  or- 
dered the  note  to  be  printed,  and  granted  interim  liberation.  The  Court 
passed  the  note  on  juratory  caution. 

Loudon  and  Cohpant  v.  Young. 
Jus  Mariti — Communis — Onus  probandi. 
An  action  of  declarator  raised  by  Young's  creditors,  to  have  it  found  that 
his  Jus  mariti  had  not  been  validly  excluded  by  a  disposition  of  heritable  pro- 
perty  in  favour  of  his  wife,  and  that  the  rents  were  attachable  for  his  debts. 
She  alleged,  in  defence,  that  the  price  was  paid  out  of  funds  bequeathed  to  her 
before  her  marriage,  exclusive  of  the  right  of  administration  of  any  husband  she 

VOL.  I. — ^NO.  I.  JANUARY  1867.  G 
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might  mairy.  The  Court  repeUed  pleas,  to  the  effect  that  it  was  to  he  presumed 
that  the  price  of  property  acquired  hy  a  married  woman  was  paid  for  out  of 
funds  forming  the  eommunio  Iwiorwm.  And  held  that  the  onuB  of  proring  that 
the/iw  mariti  was  improperly  excluded,  rested  on  the  pursuers. 

HiiiL  V.  Hill's  REPBESENTikTiTES. 
Conttruetion  ufa  Deed. — Dec  12. 

The  pursuer  was  in  partnership,  as  a  writer,  with  the  father  of  the  defenders. 
The  latter  had  a  numher  of  transactions  in  stock,  particularly  one  with  some  other 
parties,  in  twenty-five  shares  of  the  Union  Canal  Company,  after  his  death.  The 
pursuer  and  his  copartners  acted  as  factors  and  cashiers  for  the  adventure ;  and, 
to  simplify  a  very  complicated  accounting  with  the  defenders,  entered  into  an 
agreement,  binding  himself  to  relieve  them  of  all  claims  that  might  be  made 
against  them  on  account  of  their  share  in  their  father^s  adrenture,  of  the  twenty- 
five  shares.  On  a  construction  of  the  agreement,  the  Court  held  that  the  pur- 
suer was  not  hound  to  relieve  them  of  a  claim  for  repayment  of  L.  12,000  paid  by 
their  father's  co-adventurers  to  the  defenders'  agent,  in  order  to  pay  oflf  debts  on 
the  stock,  but  otherwise  applied  by  him,  so  that  the  defenders  had  got  the 
benefit  of  it. 

Tatlob  v.  Crow. 
Bankrupt — Discharge. 

Taylor  having  been  sequestrated,  the  Sherifi^  found  him  entitled  to  his  dis- 
charge. No  objection  was  made  within  twenty-one  days.  The  Court  held  (Lord 
Cowan  dissenting  j,  that  a  creditor  was  entitled  to  appear  at  any  time  during  the 
subsistence  of  the  sequestration,  and  object  to  the  discharge  of  the  bankrupt,  and 
allowed  all  competent  objections  to  be  stated.    Expenses  reserved. 

Maqistbates  of  Dundee  and  Qthebs  v.  Morbis. — Dee,  14. 
JHuUiplqxHnding — Decree  of  Preference. 

On  the  death  of  the  Ute  John  Morgan,  the  judicial  factor  on  his  estate  raised 
a  multiplepoinding,  calling  on  all  parties  who  claimed  his  estate,  as  heirs  or  le- 
j^atees,  inter  alioi,  the  nine  incorporated  trades  of  Dundee.  They  did  not  appear 
in  the  multiplepoinding ;  and  when  decree  of  preference  was  moved  for,  they 
appeared  and  craved  leave  to  lodge  a  claim,  which  was  refused.  The^  then  raised 
an  action,  concluding  for  declarator,  that  Mr  Morgan  had  made  a  valid  bequest  of 
a  sum  of  money  sufikient  to  build  and  endow  an  hospital  for  100  boys.  The 
parties  preferred  in  the  multiplepoinding,  pleaded  in  limine,  that  while  their  de- 
cree of  preference  stood  unreauced,  no  declarator  was  competent,  and  that  the 
action  could  not  be  insisted  in,  unless  upon  payment  of  the  expenses  incurred  by 
the  defenders  in  the  multiplepoinding.  The  Court  held,  that  the  declarator  was 
competent,  and  the  conclusions  being  such  as  did  not  interfere  with  the  finding, 
that  the  defenders  were  next  of  kin  and  representatives  of  the  deceased,  there 
was  no  necessity  for  a  reduction.  That  propinquity  required  to  be  settled  be- 
fore parties  could  constitute  a  burden  as  legatees  on  the  succession.  The  expense 
had  been  caused  by  the  litigation  to  decide  that  question.  There  was  no  prin- 
ciple or  rule  of  practice  recognised  by  the  decisions  which  sanctioned  the  de- 
fender's proposition. 

Purstiers*  auikoriHet. — Longmuir,  May  21, 1850 ;  Ersk.,  4,  3,  sects.  23  and 
69;  Mackay,  Nov.  23, 1856;  11.  Bell's  Com.,  p.  298;  Stair  IV.,  16,  sect.  3; 
Smith,  Ma}r  30,  1834  ;  Johnstone,  Jan.  17,  1832. 

Defenders  authorities. — Ersk.  4,  3,  sect.  6  and  23 ;  Shand's  Practice,  p.  &00  ; 
Stat.  1584,  sect.  3;  Sir  Geo.  Mackenzie's  Observations,  p.  214;  Goodsir,  May 
17,  1821 ;  Smith,  March  9,  1826 ;  Dewar,  June  23,  1842  :  Wateon,  Mor.,  2710  ; 
Mackay,  Nov.  23,  1826 ;  Scott,  Feb.  20,  1840 ;  Morris,  March  1 1,  1856. 

Porteous  v.  Blair. — Dec,  16. 
Poor  Law^SeUlement^Sua.  8  and  9  Viet.,  e.  83,  sec^  76. 
By  the  76th  section  of  the  Poor-law  Act,  a  person  acquires  a  settlement  by  five 
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jears  residence,  if  hehn^^nai  neeked  or  oppUedfMr  rtUef,"  Jn  this  ease^  which 
WS8  an  actimi  bj  the  Inspector  of  the  poor  of  Dalrymple,  in  Ayrshire,  against  the 
Inspector  of  the  poor  of  DaiUy,  the  pauper,  a  natire  of  the  latter  jparish,  had  beoi 
long  resident  in  Dalrynaple.  In  October  1848,  when  within  thirty-six  days  of 
completing  a  period  of  fire  years'  industrial  residence,  and  while  still  earning  his 
own  means  of  subsistenoe,  he  received  fis.  firom  the  inspector  of  the  poor.  It  was 
alleged  that  he  himself  had  not  made  any  personal  application,  but  that  his  wife 
Ud.  The  relief  was  given  some  days  before  the  Inspector  called  on  the  )Nmper 
to  fill  up  the  schedule  of  queries  required  by  the  regulations  of  the  Board  of 
Sopenrision,  before  giving  relief  to  a  pauper.  The  relief  was  continued  monthly 
aftenrards,  at  the  rate  of  2s.  6d.  per  month  for  the  pauper,  his  wife,  and  daughter, 
-the  first  pajmenVof  28.  6d.  bemg  just  four  days  before  the  pauper  had  com- 
pleted  a  residence  of  five  years  in  the  parish. 

The  Court  assoilzied  tlie  defender,  holding  that  the  pauper,  although  in  feeble 
health,  was  not  a  proper  object  of  parochial  relief  at  the  time  relief  was  first  given 
to  him,  being  then  as  able,  or  more  so,  to  support  himself  without  panwhial  re- 
lief, than  for  some  time  previous.  That  the  relief  had  been  given  in  too  precipi- 
tate a  manner,  and  without  proper  inquiries  or  observance  of  the  rules  laid  down 
^y  the  Board  of  Supervision,  and  by  such  relief,  the  acquisition  of  a  settlement 
in  the  parish  o£  Dabrymple,  by  a  five  years'  residence,  was  not  interrupted. 
Pbabston  •.  Wilson  and  M^Lban. — Dsc,  18. 
Sale-^Mifra — Proof. 

The  defenders,  calenderers  in  Glasgow,  ordered  in  April  1863,  a  quantity  of 

fiUsed  pasteboard  from  the  pursuer,  to  be  delivered  in  July  following.    It  was 

not  dehToed  till  September,  when  the  defenders  refused  to  take  delivery,  as  they 

were  alwot  to  cease  business.     Their  business  was  tak  en  up  by  Wilson,  M  ^Mutrie, 

uid  Paterson,  who  agreed  to  take  the  pasteboard.    They  became  bankrupt,  and 

eheptmuer  raised  this  action  for  the  price,  against  Wilson  and  McLean.    Their 

defence  was,  that  the  piursuer  had  not  furnished  the  goods  to  them,  but  to  Wilson, 

M'Mntrie,  and  Paterson,  which  they  undertook  to  prove  from  his  own  books,  in 

which  the  goods  were  entered,  in  an  account  opened  with  the  new  firm,  from 

which  they  were  afterwards  deleted.    In  March,  an  account  was  given  to  the  de> 

fenders,  in  which  the  pasteboard  was  not  entered ;  and  although  the  goods  were 

subsequently  entered  in  the  defenders'  account,  it  was  clear  that  this  huA  not  been 

done,  at  least  till  after  March  1855. 

The  Court  assoilzied  the  defenders. 

JC5KER  V.  MACDONALD.—DeC.  19. 

Proof^Reftrmoe  to  Oath — Extrimk. 

This  was  an  action  by  the  assignee  of  a  writer  in  Dingwall,  against  his  em- 
ployer, for  a  balance  of  L.33  due  for  law  business,  and  for  a  black  tup,  a  water- 
proof coat,  and  some  hay.  The  pursuer  made  a  reference  to  oath.  The  Court 
held,  on  construction  of  the  oath,  that  the  constitution  of  the  debts  for  the  law 
business  was  admitted,  but  not  the  other  furnishings,  and  that  his  statement  of 
finishing,  and  other  grounds  of  compensation  made  by  the  defender,  was  ex- 
trinsic, and  he  was  not  entitled  to  credit  for  the  value  of  them, 

AuikoritieB, — ^Meyer  and  Others  v.  Lennard,  November  25, 1651. — Scott  «. 
Donaldson,  December  22, 1831. 


OUTER  HOUSE.— (LORD  ARDMILLAN).— Dec.  9. 

Rhind  v.  The  Couimlebcial  Baiik. 

Proof-^Error  in  Bank  Pctss^Book. 
An  accounting,  in  which  a  pass-book  was  produced  by  the  pursuer,  showing  two 
entries  to  his  cnidit  of  L.80  by  the  defenders'  a^ent,  one  of  which  was  allied  to 
have  been  made  by  mistake.     The  Lord  Ordinary  found  that  the  pass-book. 
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though  an  important  adminicle  of  evidence,  was  not  per  »  probative  and  con- 
dusiye  where  error  was  averred.;  consequently,  in  such  a  case  as  this,  it  could 
not  be  taken  pro  veritate,  and  all  investigation  excluded.  Therefore  issues 
were  appointed  to  be  lodged  to  try  the  matter  of  fact. — Cowper  v.  Young,  28th 
Nov.  1849;  Grant  v.  Johnstone,  7th  Feb.  1844;  British  Linen  Company  v. 
Thomson,  25th  Jan.  1853.  The  same  view  has  been  taken  in  Engand.  ^  Credit 
given  in  a  pass-book  binds  the  bankers ;  for,  by  entering  the  sums  to  the  cus- 
tomer's credit,  they  lead  him  to  suppose  that  they  had  received  them  on  his 
account;  they  alter  his  situation,  and,  therefore,  shall  not  be  allowed  to  say  that 
the  items  had  never  been  received  (Shaw  «.  Dartnall,  6  B  and  C,  57),  unless 
they  can  clearly  show  that  the  entries  were  made  by  mistake,  (Shaw  v,  Picton, 
4  B  and  C,  715."— (Grant's  Law  of  Bankers  and  Banking,  007.) 


HIGH  COURT  OF  JUSTICIARY. 

Her  Majesty's  Advocate  9.  Mat,  etc. — Competency  of  Witnesi, — A  woman, 
who  stated,  that  though  not  regularly  married,  she  lived  with  the  pannel  as  his 
wife,  and  was  acknowledged  by  him  as  such,  was  held  inadmissible  to  prove  an 
alibi. — Nov,  6. 

Her  Majesty's  Advocate  v.  Mart  Wood. — Indictment— Relevaney.^ln  an 
indictment  for  murder,  bv  drowning,  the  expression  in  the  minor,  ^^  or  in  some 
other  way,  or  by  some  other  means  to  the  prosecutor  unknown,"  was  deleted,  as 
permitting  the  prosecutor  to  prove  a  different  mode  of  death  than  the  one 
specially  libelled. — Nov.  8. 

Suspension. — Ckawford  i?.  Robert  Blair. — Summary  Trial — Warrant  to 
apprehend. — A  girl,  aged  13,  apprehended  on  a  charge  of  assault,  at  11  o'clock 
at  night,  on  a  warrant  for  apprehension ;  detained  in  police  cells  all  night,  and 
tried  next  day  on  a  summary  complaint. — Held,  entitled  to  liberation,  on 
account  of  the  oppressive  and  irregular  procedure. — Nov.  17. 

Suspension, — Galbraitii  v.  Muirhead. — Breach  of  the  Peace. — A  party  was 
fined  1 5s.  by  the  Chief  Magistrate  of  Kilsyth,  for  a  breach  of  the  public  peace. 
The  statement,  in  the  complaint  was,  that  ^'  he  did  assault,  and  give  abusive 
language  "  to  parties  named.  The  complaint  found  not  to  be  relevant,  and  con- 
viction quashed. — Nov.  17. 

Suspension. — Gairdner  v.  Portrr. — Competency — Act  16  and  17  Vict.,  c.  67. 
— C Public- House  Act.) — A  suspension  of  a  sentence,  finding  the  complainer 
liable  in  a  penalty  of  L.15,  for  breach  of  this  statute,  incompetent  in  this  Court. 
—Nov,  17. 

Suspension. — Gillies  v,  Linton. — Edinburgh  Police  Act. — The  suspender 
was  convicted  before  the  Magistrates  of  Edinburgh  for  keeping,  using,  and  know- 
ingly letting  hb  premises  for  stage-plays  and  dramatic  entertainments  or  exhi- 
bitions. Suspension  on  the  ground  of  the  vague  and  alternative  character  of  the 
charge — ^refused,  without  expenses,  on  account  of  the  practice  in  the  Police 
Court.— -iViw.  24. 

Suspension. — Gratiau  v.  Linton. — Summary  apprehension — Oppression- 
Edinburgh  Police  Act. — A  female,  who  kept  a  broker's  shop,  apprehended  with- 
out previous  notice ;  tried  summarily,  and  sentenced  to  imprisonment.  Convic- 
tion quashed  ;  because,  although  flagrante  delicto^  previous  citation  is  not  neces- 
sary, the  proceedings  were,  in  the  circumstances,  oppressive ;  the  woman  having 
a  house  and  shop  in  town,  and  being  pregnant  at  the  time. — Nov.  24. 

Suspension, — ^Paul  v.  Curle. — Master  and  Workman — Stat.  4,  €reo.  IV.,  e. 
34 — Proof. — A  contract  to  serve  for  six  years,  at  specified  rates,  is  not  an  inden- 
ture of  apprenticeship,  and,  therefore,  on  desertion,  the  party  was  properly 
proceeded  against,  under  the  above  Act.  It  was  held  to  be  no  nullity  in  the 
proceedings,  that  the  Defender  called  and  examined  his  master,  one  of  the  com- 
plainers,  as  a  witness. — Nov.  24. 

Maclean  v.  Steele  and  Co. — Suspension — Review^Stat.  4,  Oeo.  IV.,  c. 
84. — In  a  suspension  of  a  sentence  by  justices,  on  a  complaint  under  the  Work- 
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mens^  Act,  on  the  ground  that  the  suspender's  desertion  of  his  master's  senrice 

was  not  proved Held,  That  the  Court  had  no  authority  to  review  sentences 

under  that  Act  on  the  merits;  and  suspension  refused ,  with  expenses. 
YouNO  9.  TowN8Hf£ND.~i^etM»iie---Jt«me^um — Review — StcOe,  6  Anne,  e. 

26;  7  and  8  Oeo.  IV^  c,  53;  4  and  5  Qui.  /F.,  c.  5J,  and  S  Viet.,  e.  16 

Appeals  from  sentences  of  Inferior  Courts,  in  matters  relating  to  the  public 
revenue,  axe  only  competent  in  the  Court  of  Exchequer.  A  judgment  of  Justices 
of  the  Peace,  finding  a  party  guilty  of  acting  as  an  auctioneer,  without  a  licence, 
»nd  sentencing  him  to  fifteen  days'  imprisonment,  was  sought  to  be  suspended,  as 
contrary  to  evidence.     The  suspension  was  refused,  with  expenses. 

Suipensian. — ^Innis  v,  Barclay  and  Curle. — Master  and  Apprentice. — A 
conviction,  under  4  Geo.  IV.,  c.  34,  sec.  1,  sought  to  be  suspendea,  in  respect 
that  it  found  the  party  guilty  of  unlawfully  absenting  himself  from  his  work ; 
while  the  complaint  prayed  for  a  conviction  of  the  ^  misconduct  and  ill -behaviour 
alleged  against  him."     Conviction  quashed. 

Suspeimon.-^BvRnB  v.  Hart  and  Young. — Reset  of  Theft — Proof. — In  a 
trial  of  a  party,  who  was  convicted  of  reset  of  theft,  the  sheriff-substitute  allowed 
witnesses  to  be  asked — (Ist^  How  the  pannel  earned  her  living,  and  the  sort  of 
house  she  kept ;  and  (2)  Whether  she  was  known  as  a  resetter — Held,  That  the 
first  question  was  competent,  and  the  second  not ;  because  a  substantive  crime 
must  be  specifically  proved.     Conviction  quashed. 


[ 7%e  references  are  (W.  R.)  to  the  Weekly  Reporter,  published  every  Saturday, 
by  Wildy  and  Sons,  Lincoln's  Inn,  and  (L.  T.  Rep.)  to  the  reports  in  we 
Law  Times.] 

AoEST  AND  Client. — Sale  by  Client  to  Agent, — A  party  having  sold  a  property 
to  his  solicitor,  the  latter  disposed  of  it,  for  a  much  larger  sum,  to  another,  who 
agreed  to  sell  it  to  the  defendant.  In  an  action  for  specific  performance  of  the 
contract  against  the  latter,  the  defence  was,  that  the  title  was  bad,  inasmuch 
as  the  first  purchase  was  liable  to  be  impeached  as  a  sale  by  a  client  to  a  solicitor, 
for  less  than  value.  The  M.  R. — In  such  a  case,  the  ontis  lies  on  the  solicitor, 
aud  all  those  claiming  through  him,  to  show  that  the  sale  was  as  advantageous 
to  the  client  as  it  could  have  been,  if  the  solicitor  had  used  his  utmost  endeavours 
to  sell  the  property  to  a  stranger.  The  evidence,  showing  perfect  bona  fides,  the 
sale  was  sustamed. — (Spencer  v.  Topham,  28  L.  T.,  Rep  56.) 

In  another  case  (Bernard  v.  Hunter,  5  W.  R.,  92),  the  Lord  Chancellor  said, 
the  Court  would  not  look  into  the  transactions  minutely,  to  see  what  sort  of  a 
man  of  business  the  client  was.  The  rule  is  a  general  rule,  that  where  there  is 
the  relation  of  solicitor  and  client,  the  solicitor,  if  he  deals  with  the  client,  must, 
whether  that  client  was  more  or  less  a  man  of  business,  take  care  he  had  due 
professional  and  other  assistance,  to  put  him  on  bis  guard.  And,  should  other 
solicitors  be  employed,  their  intervention  will  go  for  nothing,  unless  it  appear 
that  they  looked  into  the  accounts,  and  explained  to  the  client,  the  nature  of  the 
obligations  he  was  undertaking. 

In  another  case,  a  solicitor,  Mellersh,  who  held  a  written  authority  from  one 
client  to  sell  certain  property  for  L.llOO,  communicated  with  another  client,  who 
called  and  completed  the  transaction  with  the  solicitor,  at  the  time  the  proprietor 
was  in  his  office,  bnt  in  another  room.  The  price  was  L.1126,  and  there  was  no 
evidence  of  fraud ;  and  the  owner  having  declined  to  complete  the  transfer,  the 
Lord  Chancellor  refused  to  interfere.  Li  such  a  case,  he  said,  there  was  a  neces- 
sity for  the  utmost  openness  of  dealing.  Though  the  law  is  not  so  strong  as  to 
say  that  an  agent  must  not  buy  for  himself  or  for  another  party,  yet  the  parties 
must  be  at  arms  length,  and  the  dealing  must  be  fair  and  open.    But  here  the 
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hojet  and  aeller,  both  mm  juris,  were  in  the  same  house,  while  the  treaty  was 
prooeediiig,  and  the  fair  and  honest  course  for  the  agent  would  have  been  to  have 
brought  them  together,  there  being  no  reason  why  he  should  not.  This  was  cer- 
tainly not  a  case  in  which  the  Court  ought  to  grant  relief! — (Hesse  «.  Briant,  6 
W.  R.  108). 

Aqeht  and  Clieitt. — CounseTs  Fees, — ^In  bankruptcy,  a  conveyancer  was 
allowed  to  prove  that  fees  were  received  by  a  solicitor,  and  not  paid  over. — (Be 
Hall,  28  L.  T.,  Rep  72). 

Agueement,  Illegal. — Pactum  de  quota  litis  (Maintenance  and  Champerty). 
— ^The  plaintiff,  being  in  possession  of  certain  docnments,  whereby  the  defendant's 
right  could  be  established  to  certain  property,  agreed  to  supply  the  requisite  in- 
formation, in  consideration  of  receiving  one-fifth  of  the  property,  when  recovered. 
Proceedings  were  taken,  and  property  recovered  to  the  value  of  L.  52,000. 
Plaintiff's  claim  was  objected  to  as  illegal.  The  Court  (Q.  B.)  thought  tiiat,  as 
no  suit  was  pending,  and  there  was  no  stipulation  for  the  commencement  of  any 
suit,  there  could  be  no  obiection  to  the  agreement  in  respect  of  maintenance  and 
champerty ;  but  it  was  held  to  be  illegal  to  agree  for  such  a  consideration  to  supply 
documents  and  information  sufficient  to  enable  a  person  to  recover  property,  in 
case  of  its  being  necessary  to  resort  to  legal  proceedings  for  its  recovery;  other- 
wise  such  agreements  would  (said  Lord  Campbell)  most  likely  lead  to  perjury 
and  to  a  perversion  of  justice.  Judgment  for  defendant.— (Sprye  v.  Porter,  6 
W.R.,81.) 

Contract. — Construction,-— An  agent  in  Africa  was  to  be  paid  by  commission 
on*the  palm-oil  sent  home,  but  was  to  receive  nothing  for  any  that  was  ^^  wet, 
dirty,  or  unmerchantable.'*  Durin?  the  voyage,  the  admission  of  some  water 
affected  the  weight,  but  not  the  quality  of  the  oil.  The  evidence  being,  that  any 
admixture  of  water  made  the  oil  *^  wet  palm-oil,"  the  jud^  told  the  jury  that,  if 
they  considered  the  oil  was  either  wet  or  dirty,  the  plaintiff  was  not  entitled  to 
his  commission.  Rule  for  new  trial  refused. — (Ward  v.  Steuart,  28  L.  T.,  Rep. 
86.) 

Meaning  of  <*  As  soon  as  possible*' — Plaintiff  agreed  to  furnish  certain 

iron  hoops  **  as  soon  as  possible."  A  month  elapsed,  and  delivery  was  refused  by 
defendant,  on  account  of  the  delay.  An  action  was  brought  for  the  price.  At 
the  trial,  the  judge  directed  the  jury,  that  these  words  must  be  construed  with  re- 
gard to  the  circumstances  of  the  party,  who  proved  that  he  could  not  have  made 
them  earlier,  unless  he  had  set  aside  all  other  business,  and  not  with  any  regard 
to  the  time  within  which  other  persons,  in  the  trade,  could  have  executed, the 
order.  At  the  same  time  (per  Williams,  J.),  a  man  would  not  be  justified  in 
accepting  an  order,  if  his  engagements  were  such  as  to  preclude  his  performing  it 
withm  a  limited  time. — (Attwood  v.  Emery,  28  L.  T.,  Rep.,  85.) 

Defamation. — Justification. — ^In  an  action  for  a  supposed  libel  in  the  Daily 
Newsy  reflecting  on  the  plaintiff's  capacity  as  an  ofiScer,  and  conduct  generally  in 
the  Crimea,  application  was  made  for  leave  to  plead,  along  with  the  general  issue, 
a  plea  setting  forth  the  substance  of  the  reports  of  the  Crimean  Commission  and 
the  Chelsea  Board  of  Inquiry.  It  was  objected  to  as  irrelevant  and  impertinent. 
Objection  sustained,  but  the  Coiurt  permitted  defendant  to  plead,  with  the  general 
issue,  a  plea  stating  that  the  alleged  libel  was  a  fair  comment  in  a  public  journal, 
on  the  public  acts  of  a  public  man. — (Lord  Lucan  v.  Smith,  28  L.  T.,  Rep.^126. ) 

EviDKtxcE,— Party  in  Court, '--'k  party  to  a  suit,  who  proposes  to  give  evidence 
on  his  own  behalf,  ought  not  to  be  ordered  out  of  Court  with  other  witnesses. 
He  has  a  right  to  remain,  to  instruct  his  attorney,  and  the  effect  of  his  presence 
should  be  left  to  the  jury — (Constance  v.  Brain,  28  L.  T.,  Rep.  88.) 

Insurance. — Marine — Cause  of  Loss. — To  an  action  on  a  time  policy  of  in- 
surance, it  was  pleaded  that  the.ship  was  wrongfully  sent  to  sea  in  an  unseaworthy 
state,  and  was  kept  too  long  in  a  dangerous  position  in  Sunderland  roadstead. 
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vaiting  for  the  muter  md  the  rest  oftlie  crew,  in  cemeqnence  of  which  she  was 
kst  Under  these  cirenmstancesY  the  jury  being  satisfied  that  the  ship  had  been 
sent  to  sea  in  an  itnseaworthj  state,  tl^  judge  called  their  attention  to  each  par- 
\icQlsr  canse  of  nnseaworthiness  which  had  been  proved,  and  directed  them  to 
iaA  whether  the  loss  was  attribntable  to  all  or  anj  of  such  causes,  but  did  not 
isk  them  to  saj  whether  the  inducing  cause  of  the  loss  had  been  the  semHng  of 
ibe  ship  to  sea  m  an  onseaworthy  state,  which  rendered  it  necessary  to  detain  the 
^in a  dangerous  position  for  a  considerable  time.  The  jurjr,  according  to  the 
reinit  oi  the  judge,  found  in  effect  that  the  vessel  was  lost  owing  to  the  dragging 
of  the  eabk^  and  the  inability  to  cot  or  slip  it,  which  inability  was  acci^ntal,  and 
arismg,  for  the  moment,  and  was  not  caused  directly  or  indirectly,  by  an  unse*- 
mrtluness.  On  this  finding,  the  judge  directed  the  verdict  to  be  entered  for  the 
plimtilb.  The  direction  was  held  to  be  imperfSect,  the  proper  question  being, 
''  not  only  whether  the  loss  was  attributable  to  all  or  any  of  the  alle^  causes  of 
■oseaworthinesB,  but  whether  the  loss  was,  in  their  opinion,  occasioned  by  any 
vroi^al  act  or  default  alleged  in  the  plea,  whatever  had  been  the  proximate 
cause."  The  misconduct  of  the  assured  (said  L.  C.  J.  Campbell)  need  not  be 
«siiM  coMtafu,  but  they  cannot  recover  if  it  was  eatua  sine  qua  nan.  In  that 
CMe  they  have  brought  the  misfortune  on  themselves  by  their  own  misconduct, 
and  thej  (Might  not  to  be  indemnified. — (Thompson  v.  Hopper,  28  L.  T.,  Rep. 
]43,aad5W.  R.  84). 

IimnuKCB — fire, — A  Ueratwis  without  additional  risk, — One  of  the  conditions 
of  the  policy  required  notice  to  be  given,  *^  If,  after  the  assurance  shall  have  been 
effected,  the  risk  shall  be  increased,  by  any  alteration  of  the  building,  or  by  the 
erecdon  of  any  stove,  etc. ,  or  other  alteration  of  circumstances,"  otherwise  the  policy 
wtohe  void.  The  plaintiff,  without  notice,  erected  the  machinery  of  a  steam- 
enpne,  hat  it  was  worked  in  a  manner  that  the  actual  risk  was  not  increased 
(aJthough  steam-engines  were  stated  in  another  part  of  the  policy  to  be  special 
hskx). 

The  Court  (Ex.  C.)  was  of  opinion  that,  under  the  condition  referred  to,  all 
that  the  insured  was  called  upon  to  do  was,  in  the  event  of  his  making  an  altera- 
tion in  the  circumstances  of  the  jnemises,  by  which  the  risk  would  be  increased, 
to  give  notice  of  the  alteration  to  the  office.  Here — the  case  finding  that  there 
vas  no  increase  of  risk — there  was  no  obligation  upon  the  plaintiff  to  give  the 
notice.— (Stokes  o.  Cos,  28  L.  T.,  Rep.  161,  and  5  W.  R.,  89.) 

PROCIFAL  AND  Agbnt. — Title  to  Sue. — ^By  a  charter-party,  between  the 
owners  of  a  ship  and  plaintiff,  **  on  behalf  of  the  Geelong  and  Melbourne  Railway 
Company,"  the  former  agreed  that  the  ship  should  take  on  board  certain  loco- 
Biotive  engines,  etc.,  to  be  delivered  at  Geelong,  Victoria.  One. third  of  the  total 
freight  to  be  paid  in  London.  The  charter-party  was  signed  by  plaintiff  Mm- 
fivitery  and  by  the  defendants.  One  of  the  locomotives,  whilst  being  taken  on 
board,  fell  and  was  injured. 

It  was  pleaded  that  the  plaintiff  was  merely  an  agent  for  the  purpose  of  effect- 
ing a  contract,  and  had  no  interest  or  property  in  the  goods,  to  entitle  hiro  to  sue. 
The  Court  (C.  P.)  considered  that  the  plaintiff  signed  substantially  on  his  own 
account ;  and  the  defendants  were  held  to  be  liable  for  the  damage  their  negli- 
gence occasioned.— (Cooke  v.  Wilson,  28  L.  T.,  Rep.  103.) 

Partkership. — Promieeorp  Note^  Limitati&n, — In  the  course  of  partnership 
^ranjuictions  by  B.  and  C,  a  promissory  note  was  granted,  signed  by  the  firm 
B.  and  Co.  B.  died,  leaving  his  partner  C.  as  his  executor,  who  continued  to  pay 
interest  until  within  six  years  i^o.  The  holder  having  claimed  payment  out  of 
B's  estate,  Y.  C.  Kindersley  held  that,  in  the  absence  of  evidence  to  the  con- 
trary, the  interest  was  paid  by  C.  as  a  partner,  and  not  as  executor,  and,  therefore, 
onder  the  English  Mercantile  Amendment  Act  (19  and  20  Vict.,  c.  97),  the 
demand  was  haired. — (Thomson  v.  Waithman,  28  L.  T.,  Rep.  96.) 
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PARTifEBSHiP. — Dissolution — Return  of  Premium. — A  premium  having  been 
paid  by  a  surgeon  for  a  partnership,  for  a  term  of  years,  application  was  made  for 
a  dissolution  of  the  firm  before  the  expiration  of  the  period,  on  account  of  dif- 
ferences, arising  from  incompatibility  of  temper,  etc.  The  M.  R.  granted  disso- 
lution ;  but  there  being  no  fraud  or  misrepresentation,  the  premium  was  appor- 
tioned over  the  whole  period  of  endurance,  and  a  direction  given  to  repay  the  sum 
effeiring  to  the  unexpured  term. — (Astle  v,  Wright,  28  L.  T.,  Rep.  134.) 

Patent — Validity  of, — A  party  having  obtained  pei'mission  to  use  a  patented 
invention  for  the  manufacture  of  manure,  in  respect  of  a  payment  of  10s.  per 
ton,  objected  to  pay  the  same,  as  the  patent  was  void. 

Answer. — If  so,  he  should  have  given  notice,  to  determine  the  agreement. 
The  plea  of  invalidity  was  held  to  be  bad,  as  it  was  an  executed  contract,  from 
which  the  defendant  was  deriving  benefit,  and  there  was  no  allegation  of  fraud 
on  the  plaintilBT's  part,  or  that  he  was  not  the  inventor. — (Lawes  v»  Purser,  28 
L.  T.,  Rep.  84.) 

Suljjeet  of— Improvement  of  Process, — An  action  for  the  infringement  of 

a  patent,  for  the  production  of  gas  from  seeds.  Plea, — ^the  invention  was  not 
new.  Gas  was  formerly  produced  from  oils,  extracted  from  seeds ;  but  the  present 
improvement  was  dispensing  with  the  intermediate  process  of  expressing  the  oil 
from  the  seed.  The  Court  (Ex.  C.)  was  of  opinion,  that  the  improvement  in  the 
process  was  a  useful  invention,  and  the  proper  subject  of  a  patent. — (Booth  v.  Ken- 
nard,  28  L.  T.,  Rep.  160.) 

Railway.— Xto^/i^y /or  Loss  of  Goods. — By  the  Railway  and  Canal  Traffic 
Act,  1864  (17  and  18  Vict.,  c.  32,  s.  7),  railway  companies  are  liable  for  the  loss 
or  injury  in  the  receiving,  forwarding,  or  delivery  of  goods,  occasioned  by  the 
neglect  or  default  of  the  company  or  its  servants,  notwithstanding  any  notice, 
condition,  or  declaration  made  or  given  by  such  Company  contrary  thereto,  un- 
less the  said  condition  is  adjudged  by  the  Court  or  judge  before  whom  any  ques- 
tion relating  thereto  shall  be  tried,  to  be  just  and  reasonable. 

In  an  action  for  the  price  of  certain  oxen  sent  with  a  drover,  and  killed  by 
suffocation  during  the  journey,  caused  by  the  falling  of  the  flap  of  the  truck, — 
the  Company  pleaded,  that  the  cattle  were  received  to  be  carried  on  a  special 
condition,  that  they  were  not  to  be  responsible  for  any  loss  in  respect  of  loading 
or  unloading,  suffocation  or  fire.  The  Court  (Ex.)  thought  the  condition  not 
unreasonable,  seeing  a  drover  was  allowed  to  accompany  the  cattle  gratis,  and  he 
had  the  means  of  judging  whether  the  accommodation  was  sufficient.  Per 
Barons  Martin  and  Bramwell.  Where  the  stipulation  is  of  the  nature  of  a  special 
contract,  the  Act  does  not  apply. — (Pardington  v.  South  Wales  Railway  Company » 
28  L.  T.,  Rep.  67,  and  6  W.  R.  8.) 

Transit  over  lines  of  severed  Companies.  ^-X  party  delivered,  at  the  Great 

Western  Railway  Station  at  Bath,  a  quantity  of  furniture,  and  signed  a  receipt 
note  as  follows:  "Bath  Station — To  the  Great  Western  Railway  Company — 
Received  the  undermentioned  goods  on  the  conditions  stated  on  the  other  side, 
to  be  sent  to  Torquay  station,  and  delivered  to  the  plaintiff  or  his  agent."  The 
fourth  condition  was,  that  the  Company  would  not  be  liable  for  damage  by  fire. 
The  tenth  condition  stated,  that  the  Company  would  not  be  responsible  for 
damage  beyond  the  limits  of  their  railway.  The  furniture  duly  arrived  at 
Bristol,  where  the  Great  Western  line  ends,  but  was  destroyed  on  the  Bristol 
and  Exeter  line,  in  being  conveyed  to  Torquay.  The  Court  (Ex.  C.)  construed 
the  contract  to  mean,  that  the  Great  Western  would  receive  the  whole  sum  for 
the  carriage  throughout,  but  that  they  only  stipulated  for  their  own  responsibi- 
lity. The  exception,  therefore,  from  risk  did  not  apply  to  losses  on  the  line  of 
the  defendants,  who  acted  as  common  carriers  merely. — (Collins  v.  Bristol  and 
Exeter  Railway  Company,  5  W.  R.  89.) 
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Thi  Lord  Advocate — Trial  of  Dr   WielobycH — 77w  Freedom  of 

Defence — Abandonment  of  a  case  of  Fraud — PrUonere'  JJeclara- 

Atww — Review  in  Justiciary — Tlie  Rights  and  Wrongs  of  a  Lord 

Lieutenant — Business  of  the  Court — Delays  in  the  Outer-House — 

Extension  of  the  Sheriff's  Small  Debt  Jurisdiction. 

The  presentation  of  the  freedom  of  the  city  to  the  Lord  Advocate, 
was  one  of  those  graceful  compliments  which,  coming  from  so  re- 
spectable a  quarter,  afford  to  public  men  some  compensation  for  the 
anxieties  of  official  life,  and,  if  not  too  lavishly  bestowed,  have  a 
good  effect  in  preserving  a  proper  standard  of  political  and  profes- 
sional character.  Such  distinctions,  we  believe,  are  really  appre- 
ciated by  public  men,  as  the  best  reward  with  which  a  successful 
career  can  be  followed.  Accordingly,  we  can  well  understand  the 
pride  with  which  his  Lordship  alluded  to  the  additional  gratification 
which  the  event  gave  him,  from  those  local  considerations  that 
were  naturally  suggested  by  the  place  of  its  occurrence,  and  his  own 
individual  history.  The  special  ground  on  which  the  honour  was 
bestowed,  was  his  Lordship's  share  in  passing  two  measures— one  of 
some  interest  to  the  city  particularly,  and  the  other  of  great  import- 
ance to  burghs  throughout  the  country— the  Municipal  Extension 
Act,  and  the  Act  for  the  Registration  of  Voters.  But,  though  such 
only  was  the  limited  view  taken  of  the  Lord  Advocate's  services  in 
Parliament,  we  think  we  may  say,  with  all  confidence,  that  the 
commendatory  tone  of  the  Lord  Provost  might  be  very  safely  ap- 
plied to  a  much  larger  portion  of  his  public  conduct.  Looked  at 
m>m  a  purely  legal  poiut  of  view,  and  apart  from  the  deranging  in- 
fluence of  party  politics,  there  are  few  of  those  whose  duty  it  is  to 
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study  the  current  legislatiod,  who  will  not  freely  admit,  that  his  • 
Lordship's   administration   has   given  satisfaction  to  the  country. 
During  his  now  considerable  tenure  of  office,  some  measures  of  the 
greatest  possible  importance  have  been  passed  into  law — measures 
not  merely  providing  for  a  temporary  emergency,  or  remedying  a 
defect  in  mere  matters  of  detail,  but  measures  of  a  comprehensive 
kind,  the  sound  policy  of  which  has  been  already  proved  by  their 
successful  operation.     Not  to  speak  of  his  Lordship's  efforts  (ably 
seconded  by  Mr  Dunlop)  in  matters  affecting  the  social  condition  of 
the  people — the  Reeistration  Act,  already  referred  to,  and  the  Va- 
luation Act — there  nave  been,  in  that  important  department  of  legis- 
lation, judicial  procedure,  amendments  on  the  law  of  evidence^  the 
Court  of  Exchequer  Act  has  been  passed,  the  Bankruptcy  Law 
consolidated,  and  various  other  measures  enacted,  all  indicating 
the  same  tendency — the  simplification  of  process,  and  thereby  the 
economy  of  public  time,  andf  the  economy  of  public  money.     It  is 
always  with  reluctance  that  we  see  inroads  made  on  the  traditional 
usages  of  centuries,  and  the  habits  of  thought  which  they  produce ; 
but  if  alterations  are  to  be  made  to  suit  the  changed  state,  the 
more  enlightened  views  and  the  new  interests  of  society,  by  all 
means  let  these  alterations  proceed,  under  the  direction  of*  one  who 
not  only  has  acquitted  himself  so  well  hitherto,  but  has  on  all  occa- 
sions sliown  such  a  thorough  communitv  of  thought  and  feeling  with 
the  various  interests  of  the  profession  of  which  he  is  a  member.    One 
leading  feature  in  the  multifarious  duties  of  the  Scotch  minister, 
is  to  be  a  ready  channel  for  the  communication  of  practical  sugges- 
tions on  those  mattei's  on  which  practical  lawyers  are  most  entitled 
to  be  heard ;  and  we  are  not  aware  that  any  charge  can  be  made 
against  the  present  Lord  Advocate,  either  on  the  score  of  discour- 
tesy, or  on  the  ground  of  a  cold  attention  to  the  many  applications 
which  his  office  brings  upon  him.     With  all  these  Qualifications  for 
his  responsible  post,  we  must  not  forget  to  include  that  popular 
rhetoric  which  ne  is  happy  in  having  preserved  during  the  dry 
duration  of  legal  study,  and  which  is  the  more  remarkable,  con- 
sidering that  Scotch  advocates  cannot,  like  their  English  brethren, 
have  the  advantage  of  a  Parliamentary  training  during  the  mono- 
tony of  brieflesshood.     To  this  is  chiefly  attributable  his  great  suc- 
cess in  the  House  of  Commons,  where,  we  believe,  he  has  produced 
an  impression  more  favourable  to  the  Scotch  Bar,  than  many  other 
famous  men  who  have  held  his  distinguished  position. 

A  fair  specimen  of  this  talent  was  exhibited  at  the  trial  of  that 
unhappy  individual,  whose  tragic  end  has  excited  so  much  sympathy 
among  a  certain  portion  of  the  public.  The  case  of  Dr  Wielooycki 
is  indeed  a  cause  ceUbre.  Rarely  has  the  High  Court  of  Justiciary 
been  thronged  by  such  a  crowd,  or  one  so  attentive  during  the 
whole  of  the  protracted  trial,  in  watching  every  point  in  the  case,  as 
the  guilty  history  was  gradually  unfolded.  There  is  nothing  in  the 
case,  either  in  a  legal  or  medico-legal  point  of  view,  that  would 
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warrant  any  reference  to  its  details — excepting,  perhaps,  the  remark, 
that  fourteen  years  transportation  is  the  very  minimnm  of  punish- 
ment which,  considering  the  aggravated  nature  of  the  case,  and  the 
previous  practice  of  the  Court,  could  have  been  imposed.  We  con- 
sider that  many  offences  {e.g,j  that  of  an  ex-civic  functionary),  of 
which  the  same  sentence  seems  to  be  the  recognized  penalty,  are  of 
a  much  more  venial  kind  than  the  forgery  of  a  wili,  oy  a  person  in 
the  prisoner's  position,  holding  the  confidential  relation  of  a  medical 
man,  and  having  so  frequently  a  death-bed  for  the  scene  of  his  pro- 
fessional duty.  But  the  moral  to  be  drawn  from  the  case  is,  that 
one  profession  should  not  interfere  with  the  sphere  of  another.  Had 
the  Polish  doctor  not  confounded  law  and  physic,  and  endeavoured 
to  monopolise  in  his  own  person  the  emoluments  of  both,  law  would 
not  have  taken  the  tenible  revenge  upon  him  which  it  has  been 
forced  to  do.  We  never  heard  of  a  lawyer  aspiring  to  a  knowledge 
of  the  principles  of  Hahnemann ;  and  we  know  we  but  echo  the 
opinion  of  every  medical  man  whose  opinion  is  worth  having,  when 
we  say,  that  in  this,  as  in  all  other  cases,  no  one  should  ever  profess 
that  which  he  has  not  been  licensed  to  practise. 

The  conduct  of  the  defence  enabled  the  Dean  of  Faculty  to  make 
one  of  those  brilliant  appearances  in  which  he  has  no  superior.  The 
(one  adopted — perhaps  the  only  one  possible  in  the  circumstances — 
has  revived  the  question,  as  to  how  far  the  privilege  of  the  Bar  in 
this  particular  ought  morally  to  extend.  Admittedly,  in  many  cases, 
the  only  possible  course  is  to  destroy  an  adversary's  case,  by  showing, 
that^  as  regards  a  witness  with  the  most  perfectly  honest  intentions, 
his  means  of  knowledge  are  imperfect,  his  memory  treacherous,  or 
that,  in  the  statements  he  has  made,  he  was  too  much  influ- 
enced by  causes  peculiar  to  himself,  to  entitle  his  testimony  to  be 
received  with  that  weight  to  which,  in  other  circumstances,  it  would 
have  been  entitled.  This  right  of  unlimited  criticism  on  a  person's 
character  and  conduct,  is  one  of  those  privileges  which  in  all  coun- 
tries is  conceded  to  the  Bar,  not  for  the  advantage  of  the  counsel 
himself  but  with  the  view  of  enabling  him  to  protect  properly  the 
solemn  interests  which  are  committed  to  his  care.  Every  person 
being  innocent  till  he  is  proved  to  be  guilty,  the  duty  of  counsel  is 
to  see  that  his  client  is  not  convicted  save  on  evidence  of  a  kind 
which,  in  the  opinion  of  all  men,  is  beyond  suspicion,  and  of  an 
amount  such  as  the  law  in  the  particular  case  requires.  What  may 
be  his  own  views  of  the  c&se  are  quite  out  of  the  Question.  Because 
what  is  he  retained  for?  The  question  is  very  clearly  answered  in 
a  paper  lately  read  before  the  Juridical  Society  by  Mr  Daniel,  Q.C. 
The  system  of  advocacy,  he  says,  was  essential  to  the  administration 
of  justice;  (1)  Because  the  suitor  was  generally  unable  to  state  his 
own  case  either  as  to  law  or  facts ;  (2)  %ecaude  he  was  possibly  un- 
able to  cope  with  his  opponent ;  and  finally,  because  the  power  and 
influence  of  the  judge,  and  his  unintentional  errors,  demanded  pro- 
tection for  the  party.     An  advocate,  the  learned  gentleman  argued 
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had  no  right  to  set  up  his  own  conscience  as  the  standard  of  his 
client's  interests,  any  more  than  a  judge  has  to  set  up  his  own  con- 
science as  the  standard  of  justice  in  administering  a  law  which  he 
feels  to  be  harsh,  but  which  he  is,  nevertheless,  bound  to  enforce. 
Therefore  an  advocate  has  no  right  to  treat  a  case,  and  conduct  a 
defence,  in  the  manner  in  which,  were  he  in  the  client's  portion,  he 
might  feel  himself  morally  bound  to  do.  The  mistake  commonly 
made  in  discussing  this  question,  is  to  confound  natural  with  civil 
equity.  Whatever  be  a  man's  moral  obligations,  he  is,  in  a  court  of 
law,  legally  entitled  to  demand  all  those  rights  which  law  allows 
him ;  and  the  counsel  he  retains  is  bound  to  enforce  this  demand  to 
the  fullest  extent.  In  short,  the  whole  question  cannot  be  better 
placed  than  on  the  ground  on  which  it  has  been  put  by  Cicero — 
that  while  it  is  the  judge's  duty  to  deal  with  the  truth,  it  is  the 
advocate's  province  to  deal  with  probabilities — ^^  Judicia  eaty  semper 
in  causis  verum  seqm:  ncnnumguam  veriaimile  etiam  si  mintju  sit 
verumj  defendere.^' — {De,  Of.y  li.  15.)  In  doing  so,  he  must  be 
guided  by  his  own  discretion ;  but  it  is  a  discretion  such  as,  in  the 
language  of  old  Sir  Joseph  Jekyll,  should  be  exercised  by  a  court 
of  equity — "  Discretion  is  a  science  not  to  act  arbitrarily,  accord- 
ing to  men's  wills  and  private  affections ;"  and,  therefore,  were  a 
counsel  to  be  always  guided  by  his  own  convictions.  Justice  could  no 
longer  be  properly  administered.  A  man's  chances  m  litigation,  or 
at  a  criminal  bar,  would  then  vary,  as  Selden  satirically  said  equity 
varied  with  the  conscience  of  him  who  is  Chancellor,  "  which  was 
sometimes  larger,  and  sometimes  narrower — being  as  uncertain  as 
the  Chancellor's  foot— one  having  a  long  foot,  another  a  short  foot, 
and  a  third  an  indifferent  foot.  It  is  the  same  thing  with  Chan- 
cellors' consciences."  And  so,  we  may  add,  would  it  be  with  the 
Dei  Minores  of  the  profession. 

Important  as  were  the  cases  which  came  before  the  High  Court 
of  Justiciary  during  the  past  month,  the  list  was  on  the  point  of  re- 
ceiving another  very  interesting  adcUtion,  when,  at  the  last  moment, 
the  charge  was  abandoned.  The  parties  were  indicted  for  forgery 
and  uttering  forged  bills,  breach  of^  trust,  embezzlement,  and  fraud. 
They  had  been  detained  in  prison  for  about  four  months ;  witnesses 
were  cited,  the  jury  was  summoned,  and  everything  was  prepared 
for  the  trial,  when  suddenly  the  prisoners  were  liberated.  The  case 
has  very  naturally  excited  considerable  surprise  on  the  part  of  some, 
who  are  not  aware  of  the  true  state  of  the  facts,  and  by  some  jour- 
nals has  been  made  the  subject  of  an  attack  against  not  only  the 
Crown  counsel,  from  the  Lord  Advocate  downwards,  but  our  whole 
system  of  administering  criminal  justice.  Nothing  could  be  more 
uncalled  for.  The  mode  in  which  criminal  prosecutions  are  con- 
ducted in  this  country,  reflects  credit  alike  on  the  system  and  on 
those  to  whom  it  superintendence  is  entrusted.  No  doubt,  as  Crown 
counsel  have  all  the  functions  of  a  grand  jury,  and  their  proceedings 
are  conducted  in  secret,  a  very  serious  responsibility  rests  on  those 
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by  whom  the  position  is  filled ;  bat  we  are  not  aware  that,  for  many 
years,  any  exception  has  ever  been  taken  to  the  mode  in  which  their 
duty  was  discharged,  either  in  respect  of  the  promotion  of  frivolous 
prosecutions,  or  a  disinclination  to  bring  to  trial  every  person  against 
whom  a  vestige  of  a  case  could  be  established.    The  ca3e  referred  to 
is,  no  doubt,  to  he  regretted ;  but  it  was  a  mere  accident,  for  which 
the  officials  in  Edinburgh  are  in  no  way  accountable.     We  are  not 
aware  of  all  its  merits,  but  are  led  to  understand  that  one  ground 
for  the  abandonment  of  the  charge  was  the  discovery,  at  the  eleventh 
hoar,  of  an  irregularity  on  the  part  of  the  local  magistrate  who  took 
the  declaration,  without  which  the  case  was  scarcely  presentable  to 
a  jury.    It  cannot  be  too  frequently  impressed  on  sheriffs  and  jus- 
tices, that  the  taking  of  a  prisoner's  declaration  is  one  of  the  most 
important  duties  which  they  are  called  on  to  discharge.     The  office 
is  not  a  ministerial  one  only — ^in  which  their  presence  during  part  of 
the  time  is  all  that  is  required.     On  the  contrary,  they  are  there  to 
protect  the  prisoner,  not  only  with  regard  to  the  line  of  examination 
which  the  fiscal  may  think  nroper  to  pursue,  but  with  respect  also 
to  the  accuracy  with  which  nis  statements  are  recorded.     We  fear 
there  is  a  considerable  laxity  of  practice  on  this  point.     Perhaps  the 
case  in  question  will  have  the  effect  of  preventing  declarations  being 
castf  on  the  ground  of  informality,  for  some  time  to  come.     How- 
ever, so  far  as  the  Crown  counsel  are  concerned,  it  cannot  be  made 
the  ground  of  any  charge  against  them. 

Bat  our  criminal  law,  as  administered  in  the  High  Court,  is  not 
ahoAfther  free  from  exception.  The  system  is,  in  most  respects, 
excejient.  It  combines,  in  a  higher  degree  than  in  any  other  with 
which  we  are  acquainted,  certainty  in  the  prosecution  of  the  crimi- 
nal, with  the  utmost  efficacy  in  protecting  the  liberty  of  the  subject. 
Of  late  years,  however,  from  the  rapid  growth  of  the  large  towns, 
and  the  consequent  extension  of  police  and  statutory  jurisdictions,  a 
great  amount  of  the  criminal  law  of  the  country  has  come  to  be  ad- 
ministered by  local  tribunals  in  a  summary  form.  The  statutes, 
drawing  what  we  consider  in  many  respects  a  false  analogy  between 
small  (fences  and  small  debts,  have,  in  most  cases,  declared  the  de- 
cisions of  these  inferior  tribunals  final,  and  unreviewable  by  any 
higher  court.  So  general  has  this  become,  that  recently,  in  the 
cases  of  Young  v.  Townshend  and  McLean  v.  Steel,  noticed  in  our 
summary  of  cases  last  month,  a  doctrine  has  been  broached  at  the 
bar  and  partially  recognized  on  the  bench — ^that  in  all  cases  where  a 
statute  has  declared  a  crime  and  fixed  a  jurisdiction,  the  power  of 
reriew,  on  the  merits,  by  Justiciary,  shall  be  held  to  be  excluded, 
unless  it  is  specially  conferred. 

This  doctrine,  we  venture  to  think,  is  at  once  highly  dangerous, 
uid  utterly  irreconcilable  with  pure  legal  principle.  A  conviction 
of  crime,  and  a  punitive  sentence  following  thereon,  is,  we  consider, 
a  very  serious  matter,  both  to  the  indivioual  and  the  community ; 
and  there  should,  in  all  such  cases,  be  means  provided  by  law  for 
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correcting  errors.  No  court  can  be  presumed  to  be  infallible,  and 
certainly  least  of  all  a  local  summary  criminal  court.  In  all  cases 
of  civil  debt  above  L.12;  and  in  very  many  cases  below  that,  even 
after  the  facts  have  been  carefully  separated  and  sifted,  and  a  ver- 
dict pronounced,  the  party,  if  he  considers  himself  wronged,  is  en- 
titled to  demand  that  four  of  the  highest  legal  authorities  in  Scot- 
land shall  consider  the  whole  matter  calmly  and  searchingly ;  and 
if  they  are  convinced  that  the  evidence  will  not  support  the  verdict, 
he  is  entitled  to  have  a  new  trial.  Now,  will  any  one  venture  to 
say  that  a  partv  sentenced  summarily  to  imprisonment  for  sixty  days, 
shall  be  less  favourably  dealt  with  ;  and  that,  however  flagrant  the 
miscarriage  of  justice  may  have  been,  that  the  law  of  his  country 
will  a£Pord  him  no  redress,  if  the  local  ofBcials  have  taken  care  to 
adhere  to  the  loose  and  easy  forms  required  by  their  statutes. 

As  to  the  mode  and  form  by  which  the  means  of  review  should  be 
provided,  there  may  be  room  for  difference  of  opinion ;  but  there 
seems  no  good  reason  why  it  should  not  be  declared  that  the  High 
Court  of  Justiciary  shall  have  the  right  to  review  all  the  sentences 
of  police  and  other  inferior  judges  for  crimes  where  a  sentence  ot 
imprisonment  is  competent  in  the  first  instance.  This  would  ex- 
clude cases  of  mere  offences,  such  as  violations  of  sanitary  or  other 
regulations,  which,  in  all  cases,  must  first  be  visited  by  fines,  and 
which  resolve  themselves  truly  into  small  debt  sentences.  The 
only  objection  seems  to  be,  that  it  would  compel  the  judges  in  all 
criminal  cases,  where  the  liberty  of  the  subject  may  be  affected,  to 
take  a  note  of  the  evidence.  Now  this,  so  mr  firom  being  an  objec- 
tion, appears  to  us  to  be  one  of  its  principal  recommendations ;  and 
we  can  see  no  reason  why  a  sheriff  should,  in  all  summanr  cases,  be 
compelled  to  take  a  note  of  the  evidence,  while  a  bailie  is  excused. 
A  note  of  the  evidence  would  be  of  the  greatest  possible  value,  in 
any  case  of  challenge  of  the  sentence,  both  to  the  judge  and  to  the 
pannel,  and  would  enable  impartial  parties  to  form  an  opinion,  and 
tend  altogether,  more  than  anything  else,  to  secure  the  public  against 
what,  we  are  afraid,  is  often  the  greatest  possible  injustice. 

The  appointment  of  a  clerk  of  the  peace  for  the  county  of  Mid- 
Lothian — an  office  long  held,  by  means  of  a  deputy,  by  the  late  Mr 
Davidson — has  given  great  dissatisfaction  to  tne  gentlemen  of  the 
county,  because,  while  the  Duke  of  Buccleuch,  as  Lord  Lieutenant, 
had  taken  it  upon  him  to  recommend  one  person,  the  Home  Secre- 
tary, in  the  exercise  of  his  undoubted  right,  chose  to  appoint  an- 
other. The  controversy  was  an  exceedingly  petty  one, — as  every 
question  about  the  exercise  of  patronage  is, — but  a  more  groundless 
case  of  ruffled  dignity  can  scarcely  be  imagined.  The  dd  Scotch 
justices  used  to  appoint  their  own  clerk  ;  but,  in  1686,  the  right  was 
taken  from  them,  and  vested  in  the  Crown.  It  is  in  vain,  therefore, 
for  any  lord-lieutenant  to  maintain  that  his  recommendation  should 
receive  any  further  attention  than  is  naturally  due,  and  we  presume 
is  always  accorded  to,  everything  that  proceeds  from  a  person  of  his 
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social  rank ;  because,  so  far  from  being  the  head  of  the  magistracy, 
he  is,  as  a  justice  of  the  peace^  of  not  a  whit  more  consequence  than 
the  humblest  person  whose  name  appears  in  the  commission.  In 
fact,  he  may  be  a  lord-lieutenant  without  being  a  iustice  at  all.  He 
is  a  purely  military  officer,  with  a  red  coat  and  cocked  hat — entitled, 
on  any  emergency,  to  raise  the  militia,  and  form  them  into  regiments, 
tioops,  and  companies — in  short,  to  take  all  necessary  steps  for  the 

Cection  of  the  general  safety ;  but,  so  far  as  the  exercise  of  judicial 
;tions  is  concerned,  he  has  no  right  of  interference  whatever,  the 
sopreme  magistrate  of  every  shire  being  undoubtedly  the  sheriff-prin- 
cipal. In  no  one  instance,  therefore,  was  such  a  claim  as  that  lately 
made  by  the  Duke  of  Buccleuch,  ever  preferred  by  a  lord-lieutenant 
as  such ;  and  this  being  so,  we  cannot  see  why  the  Home  Secretary, 
in  making  a  county  appointment  of  a  legal  kind,  should  seek  advice 
from  any  other  person  than  he  whose  opinion  is  taken  in  all  legal 
matters,  the  first  law-ofBcer  of  the  Crown. 

Until  we  receive  the  promised  Bill  of  the  Lord  Advocate,  it  is 
useless  speculating  on  the  nature  of  the  change  to  be  made  in  the 
mode  of  conducting  business  in  the  Court  of  Session.     Be  it  what 
it  may,  we  venture  to  say  that  almost  no  change  can  be  for  the 
worse.    The  present  position  of  the  business  of  the  Court  is  as  bad 
^  Cbancery.     It  surely  was  not  much  worse  in  England  than  with 
us  now,  who  have  the  experience  of  a  system  which  carries  a  cause 
tiiroogh  the  Outer  and  Inner  Houses  of  the  Court  of  Session  (if  it 
be  not  extraordinarily  impeded  in  its  progress)  in  the  coui*8e  of  four 
yean.    And  this  has  arisen,  partly  from  the  want  of  sufficient  ma- 
chinery, partly  from  the  utter  waste  of  the  resources  we  possess. 
The  subject  combines  all  the  largeness  of  national,  and  all  the  indi- 
viduality of  private  interest.     If  each  man  has  not  already  a  law 
suit,  the  misfortune  may  be  his  fate  to-morrow ;  and  at  all  events, 
his  friend's  case  may  at  this  moment  be  reposing  in  deep  slumber 
at  the  bottom  of  the  short  roll  of  the  First  Division. 

We  hear  it  rumoured,  and  we  share  in  the  general  regret  which 
the  rumour  has  occasioned,  that  the  Lord  Advocate  intends  to  make 
a  trial  of  the  existing  Coui*ts  as  they  stand,  without  forming  a  Third 
Division  of  the  existing  materials.  In  this  he  takes  upon  his  own 
shoulders  a  grave  responsibility.  It  may  be,  that  two  Divisions 
might  be  able  to  keep  the  cause  list  down  to  within  a  year  of  the 
penod  of  each  enrolment.  But  this  is  not  what  the  public  interests 
imperatively  demand.  The  business  of  the  country  ought  not  thus 
to  be  delayed,  if,  by  any  arrangement  of  duties  on  the  part  of  public 
officers,  it  can  be  effectually  carried  through  without  protracting 
those  anxieties  which  are  incident  to  all  litigation.  Why  ought  not 
everv  case  to  be  disposed  of  toithin  a  mont/i  from  the  time  of  closing 
the  Kecord ;  and  how  can  this  be  done  with  two  Divisions  who  have 
never  yet  been  able  to  overtake  and  keep  down  accumulating  arrears'? 
If  it  be  determined  still  to  try  a  further  experiment  with  two  Divi- 
sions, and  a  compulsory  division  of  business,  we  can  understand  in- 
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deed  that  some  progress  of  a  certain  kind  could  be  made.  If,  for 
example,  the  meagre  records  were  read  previous  to  the  debate — a 
clear  opinion  formed  against  either  party — decidedly  indicated  on 
the  morrow  in  the  opening  of  his  counsel — and  judgment  given  with- 
out hearing  the  i*est  of  the  learned  gentlemen,  it  might  be  quite  pos- 
sible thus  to  get  through  a  great  number  of  cases ;  but  the  result 
would  as  assuredly  follow,  that  the  table  of  the  House  of  Lords 
would  be  loaded  with  appeals.  If  there  is  to  be  no  more  written 
argument  in  the  Court  of  Session,  there  must  be  at  least  its  equivalent, 
a  patient  hearing ;  and  it  would  be  a  great  calamity  if,  with  the 
view  of  showing  the  efficiency  of  two  Divisions  for  the  labour,  there 
were  to  be  any  curtailment  of  that  freedom  of  debate  without  which 
there  can  be  no  justice.  Indeed  no  judge  can  so  clearly  see  the  de- 
fects of  the  side  to  which  his  mind  has  mclined,  until  he  hears  how 
weak  the  arguments  are  that  can  be  stated  in  its  support. 

The  present  dissatisfaction  found  a  vent  during  the  course  of  last 
month.  On  a  certain  day  last  week  the  macer  of  Lord  Mackenzie 
scoured  the  Court  in  vain  for  leading  counsel  to  conclude  a  debate ; 
and  his  Lordship  being  thus  left  with  nothing  to  do,  the  most  ob- 
noxious of  all  conditions  to  him,  intimated  nis  deep  regret  at  the 
result ;  and  it  ultimately  came  out  that  a  suitor,  rendered  despe- 
rate by  delay,  and  the  ever-increasing  expense,  had  made  a  formal 
complaint  to  Government  as  to  the  conduct  of  business  in  the 
Outer  House.  Indeed,  a  system  more  objectionable,  or  one  more 
capable  of  being  easily  remedied,  it  is  difficult  to  imagine.  No  legis- 
lative measure  mtroduced  with  fear  and  ti*embling,  and  sure  to  ori- 
ginate delicate  debates,  is  necessaiy  to  cure  it.  A  little  firmness  on 
the  part  of  the  Lords  Ordinary  is  alone  required.  Look  at  the  list 
of  debates  on  Tuesday,  and  compare  it  witn  the  list  of  debates  on 
Saturday  night,  and  you  find  from  week  to  week  the  same  cases 
occupying  the  same  places  on  the  rolls,  as  if  the  list  had  been  stereo- 
typed at  the  commencement  of  the  Session.  And  why  is  this  ?  It 
must  not  be  supposed  that  during  the  week  nothing  has  been  done. 
On  the  contrary,  the  junior  counsel  have  been  duly  heard ;  but,  at 
the  request  of  the  anxious  agent,  the  case  is  continued  to  hear  the 
seniors.  And  so  it  is  continued  from  day  to  day,  and  from  week  to 
week,  until  at  length  the  Lord  Ordinary  makes  avizandum,  in  hope- 
less despair,  and  with  possibly  but  a  dim  recollection  of  the  purport 
of  the  previous  discussion.  This  is  not  the  time  to  form  an  estimate 
of  the  late  Lord  Kutherfurd ;  but  this  we  will  say,  that  he  was  the 
roost  efficient  Ordinary  that  ever  sat  in  the  Outer  House.  He  heard 
his  cases  fully ;  but  he  would  wait  for  no  man.  If  the  senior  was 
not  present,  th6  junior  must  reply,  and  avizandum  was  made  at 
once.  A  new  set  of  cases  appeared  at  the  beginning  of  every  week ; 
and  an  agent  was  in  no  fear,  while  in  that  roll,  of  enduring  that  hope 
deferred  which,  in  law  especially,  is  so  painful  a  process.  What  Ue 
did  his  successors  should,  in  mercv  to  the  suitors,  imitate.  No  doubt 
every  man  is  anxious  to  secure  the  services  of  a  leading  counsel ; 
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bat  it  is  the  most  unreasonable  thing  to  expect  that  these  services 
are  to  be  certainly  secured ;  and  it  is  the  most  grievous  injustice  in 
the  Lord  Ordinary  yielding  delay  to  one  party,  it  may  be  days  and 
weeks,  in  order  to  obtain  a  great  speech,  which  may  never  come. 
What  a  suitor  buys,  in  retaining  the  services  of  a  leading  counsel,  are 
two  things ;  first^  the  certainty  of  keeping  him  from  the  opponent ; 
and  secondly^  the  chance  of  obtaining  him  for  himself.  Sir  W .  Fol- 
let  was  in  almost  every  case  in  the  common  law  Courts ;  it  was 
money  well  laid  out,  to  retain  him  merely  from  the  enemy.  There 
was  the  chance  of  his  being  present  at  the  debate.  Of  course,  amid 
soch  a  number,  this  seldom  nappened ;  but  never  was  a  case  delayed 
on  account  of  the  absence  of  the  great  leader.  In  like  manner,  with 
regard  to  the  eminent  advocates  who  now  lead  the  bar  of  Scotland, 
nothing  can  be  wiser  than  to  retain  their  services,  in  the  hope  that 
the  retainer  may  be  the  fortunate  recipient  of  the  service  on  the  ap- 
pobted  day ;  but  we  beg  to  submit,  with  the  unfortunate  individual 
who  laid  his  complaint  before  Government,  that  to  delay  the  case  for 
that  suitor's  convenience,  is  a  course  at  once  oppressive  to  the  suitor, 
and  inconvenient  to  both  counsel  and  the  Court.  But  the  judges 
thetnselyes  have  the  remedy  in  their  own  hands,  and  the  public  know 
where  to  fix  the  responsibility. 

The  people  of  Glasgow  make  ample  use  of  the  privilege  of  tender- 
ing joggestions  to  the  Lord  Advocate,  who,  poor  man,  considering 
the  nature  of  some  of  them,  is  very  much  to  be  pitied.  The  last  is 
worthy  of  the  West.  A  deputation  waited  on  nim  recently  with  a 
new  scheme  for  the  entire  regeneration  of  the  Sheriff  Courts.  We 
know  not  what  the  Glasgow  Society  for  protection  against  fraud  (or 
some  similar  name)  may  oe.  Doubtless  it  is  a  most  intelligent  body, 
^  all  Glasgow  societies  are ;  but  if  so,  its  suggestion  to  the  Lord 
Advocate  cbes  not  do  it  much  credit.  Their  proposal  simply  is,  to 
extend  the  small  debt  jurisdiction  of  the  Shenft  Court  to  1m50  ;  so 
that  in  one  moment,  by  the  mere  scratch  of  a  pen,  a  Sheriff-substi- 
tute would  have  power  to  pronounce  decree,  for  what,  to  a  large 
number  of  persons  in  this  country,  would  be  sufficient  to  com- 
mence life  on,  or  tocher  a  daughter  with ;  and  such  decree  is  to  be 
final  and  unassailable  upon  any  ground  whatever — express  malice 
only  excluded  I  We  will  discuss  absurd  propositions  like  this,  after 
the  many  practical  reforms  that  wait  for  a  hearing  have  been  dis- 
posed of.  (Jntil  then,  we  receive  it  as  another  illustration  of  the 
truth,  that  it  is  easy  for  persons  to  see  no  difficulties  in  matters  of 
which  they  have  no  experience.  A  summary  iurisdiction  up  to  L.50, 
without  appeal^  would  m  this  country  never  do. 
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THE  MERCANTILE  LAW  AMENDMENT  ACT.* 
THE  NEW  LAW  OF  SALE. 

(Continued  from  page  23.) 

IIL — THE  RIGHTS  OF  SUB-VENDEES. 

In  our  last  article,  we  saw  the  very  sweeping  character  of  the 
Scotch  right  of  retention — a  right  resting  on  the  equitable  prin- 
ciple, that  performance  of  an  obligation  cannot  be  demanded  of  a 
debtor,  till  tne  creditor  himself  has  implemented  all  he  has  bonnd 
himself  to  do,  and,  therefore,  not  merely  embracing  the  price  of  the 
particular  goods  sold,  but  extending  to  payment  of  any  general 
balance  existing  between  the  parties  at  tne  time,  and  not  neces- 
sarily arising  out  of  the  same  contract. — (Melrose  v.  Hastie,  13  D., 
880 ;  M^Naughton  v.  Baird,  14  D.,  1010.)  Now,  at  common  law, 
a  subvendee  cannot  stand  in  a  better  situation  than  his  vendor. 
He  does  not  sue  in  his  own  right  and  title  under  the  original  obli- 
gation, for  the  vendor  did  not  promise  delivery  to  him;  but  his 
right  is  that  of  an  assignee  of  the  immediate  vendee,  qm  utUur 
jure  auctoris.  Accordingly  he  takes  the  right  under  all  the  condi- 
tions with  which  it  was  qualified  in  the  person  of  the  party  from 
whom  it  proceeds.  Nemo  plus  juris  in  alium  transferre  potest  quam 
ipse  habetj  is  a  maxim  of  the  civil  law  which  has  been  received  in 
most  systems  of  jurisprudence.  It  follows,  that  by  the  common  law 
of  Scotland,  the  original  vendor  still  holds  his  right  of  retention 
against  a  subvendee.  Even  although  he  has  paid  the  price  of  the 
,  goods  sold  to  his  immediate  vendor,  his  claim  may  oe  defeated 
by  the  seller  demanding  not  only  the  price  stipulated,  but  some 
general  balance  due  by  the  first  purchaser;  in  other  words,  this 
right  of  retention  is  a  right  competent  to  the  seller,  which  is  not 
defeasible  by  any  act  of  the  buyer. 

This  law  now  gives  place  to  the  English  rule,  that  the  vendor,-  in 
a  question  with  a  sub-vendee,  is  only  entitled  to  hold  the  goods  in 
security  of  the  price.  As  the  principle  on  which  this  rule  rests 
goes  far  to  explam  the  mode  of  its  operation,  we  quote  the  following 
exposition  of  it  from  a  judgment  of  Mr  Justice  Bay  ley : — 

"  The  vendor's  right,"  says  his  Lordship,  "  in  respect  of  the  price 
as  not  a  mere  lien,  which  he  will  forfeit  it*  he  parts  with  the  posses- 
sion, but  grows  out  of  his  original  ownership  and  dominion.  If  the 
seller  has  despatched  the  goods  to  the  buyer,  and  insolvency  occurs, 
he  has  a  right,  in  virtue  of  his  original  ownership,  to  stop  them  in 
transitu.  Why?  Because  the  property  is  vested  in  the  buyer,  so  as  to 
subject  him  to  the  risk  of  any  accident,  but  he  has  not  an  indoFea- 

^  (19  and  20  Vict.,  c.  60— -4«  Act  to  amend  the  Laws  of  Scotland  affecting 
Trade  and  Commerce). 
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sible  right  to  the  posaesaion;  and  his  insolvency,  without  payment  of 
the  price,  defeats  that  right.  And  if  this  be  the  case  after  he  has 
despatched  the  goods,  and  while  they  are  in  transitu^  a  fortiori  is  it 
when  he  has  never  parted  with  the  goods,  and  where  no  transitus  has 
begun.  The  buyer,  or  those  who  stand  in  his  place,  may  still 
obtain  the  right  of  possession  if  they  will  pay  or  tender  the  price,  or 
they  may  still  act  upon  their  right  of  property^  if  anything  unwar- 
rantable is  done  to  defeat  that  right.  If,  for  instance,  the  original 
vendor  sell  when  he  ought  not,  they  may  bring  a  special  action 
against  him  for  the  injury  they  sustain  by  such  wrongful  sale,  and 
recover  damages  to  the  extent  of  that  injury;  but  they  can  maintain 
no  action  in  which  the  right  of  property  and  right  of  possession  are 
both  requisite,  unless  they  have  both  these  rights." — (Per  Bayley, 
J.,  in  Bloxan  v.  Sandars,  4  B.  and  C,  941.  Sm.  Mer.  Law.,  499.  Sm. 
L.  C,  vol.  ii.,  p.  643.)  It  follows  that  if  a  vendee  has  not  acquired 
possession,  his  subvendeo  is  just  in  the  same  position  as  he  himself 
was,  with  respect  to  the  vendor's  lien.  He  cannot  confer  upon  the  sub- 
purchaser any  other  right  than  he  has  himself,  and  this  right  is  de- 
feasible on  non-payment.  Consequently  ^  there  must  be  something 
done  by  the  original  vendee  in  the  interval  between  the  first  sale  and 
the  daun  of  lien  to  divest  the  vendor  of  actual  possession,  or  the  power 
to  resume  it  continues,  and  delivery  of  the  goods  may  be  prevented.' 
—(Cross  on  Lien,  323.)  Thus  it  has  been  found,  that  the  handing 
over  of  an  invoice  conveyed  no  right  cai)able  of  transference  in  a 
second  sale,  so  as  to  entitle  the  second  purchaser  to  get  possession, 
the  mode  customary  in  the  place  being  by  delivery  order. — (Dixon 
V.  Yates,  5  B.  and  Ad.,  313.)  For  a  like  reason,  a  delivery  order 
for  goods  in  vendor's  warehouse  does  not  defeat  the  lien,  so  long 
as  the  rights  of  the  third  parties  do  not  intervene.  If  actual  pos- 
session has  not  been  taken  as  between  the  original  parties  to  the 
sale,  the  lien  still  subsists,  and  the  order  may  be  revoked  or  counter- 
manded. But  if  it  is  already  transferred  to  a  third  party,  the  lien 
is  gone,  because  a  delivery  order  is  a  documentary  species  of  title, 
which  declares  to  the  world  that  the  goods  are  held  on  the  vendee's 
account,  or  his  assigns.  By  granting  it,  the  vendor  has,  in  fact, 
made  himself  a  party  to  the  re-sale,  whether  the  goods  are  in  his 
own  warehouse  or  in  the  custody  of  another. — (See  Add.,  255.)  In 
the  latter  case,  from  the  moment  the  new  sale  is  intimated,  or  the 
delivery  order  is  presented,  the  wharfinger  or  other  custodier  be- 
comes the  agent  or  trustee  of  the  purchaser.  Nay,  "  he  is  made 
his  agent  even  without  any  actual  transfer  being  made  in  the  books." 
— (Harman  v.  Dudley,  2  Camp.  242.)  Still,  where  a  party  is  his 
own  warehouseman,  cases  may  doubtless  occur  in  which  the  question 
would  be,  whether  the  lien  was  not  lost  through  acts  amounting  to 
constructive  delivery."  "  If,"  says  Dr  Story,  "  the  sale  be  by  marks 
and  numbers,  so  that  no  further  designation  is  necessaiy,  and  it  is 
part  consideration  of  the  bargain  that  the  goods  may  remain  there  rent 
free,  at  the  option  of  the  vendor,  and  for  liis  benefit,  until  the  vendor 
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shall  want  the  room,  there  is,  in  point  of  law,  a  complete  delivery  of 
goods,  and  the  transit  is  ended  as  much  as  if  the  goods  were  in  the 
warehouse  of  the  stranger." — (Story's  Abbott  on  Ship.,  381.)  Thus, 
under  a  contract,  in  which  it  is  stipulated  that  the  goods  are  to 
remain  in  the  seller^s  custody,  and  a  rent  is  to  be  paid,  pajnment 
thereof  will  not  be  constructive  delivery,  so  as  to  deprive  tne  party 
of  his  lien,  because  the  rent  in  such  a  case  is  only  an  additional 
price, —  (Per  Bayley,  J,,  in  Miles  v.  Gorton);  but  if  this  rent  is 
accepted  from  a  sub-vendee,  the  lien  will  be  lost ;  because  the  party 
is  thus  accepted  as  owner. — (Hurry  v.  Mangles,  1  Camp.,  462.) 

An  important  distinction  is  to  be  drawn  between  a  person  in  the 
position  of  an  ordinarv  subvendee  and  the  holder  of  a  bill  of  lading. 
This  is  the  acknowledgment  by  the  master  of  a  ship,  of  the  receipt 
of  goods  on  board  for  the  purpose  of  being  delivered  to  the  consignee 
or  his  assimiees.  The  document,  while  it  remains  in  the  hands  of 
the  original  consignor,  does  not  interfere  with  the  right  of  the  vendor 
to  stop  in  transitu^  but  when  it  is  in  a  bonafid^e  manner  transferred,  for 
a  valuable  consideration,  into  the  hands  of  a  third  party,  the  right  of 
stoppage  is  thereby  defeated ;  because  the  first  vendor,  by  indorsing 
and  delivering  the  instrument  to  his  immediate  purchaser,  accredits 
the  title  of  the  latter  to  the  goods,  and  holds  him  out  to  the  mercan- 
tile world  as  the  owner  of  them. — (Add.  262.)  This  was  the  great 
point  decided  in  the  case  of  Lickbarrow  v.  Mason ;  and  though  the 

Question  has  never  been  so  expressly  determined  in  this  countiy,  that 
ecision  in  several  cases  is  assumecl  to  be  undoubted  law, — (1  Bell's 
Com.,  p.  217.)  It  is  to  be  observed,  however,  that  this  privilege  is 
strictly  confined  to  a  transfer  bona  fide  of  a  bill  of  lading.  So  the 
same  efiect  is  not  produced  either  by  a  shipping  note  of  the  goods 
or  delivery  order,  or  by  a  pledge  of  the  bill  of  lading  or  a  sale  of 
the  goods  and  acceptance  of  bills  for  their  value. — (Jenkins  v.  Us- 
born,  7  M.  and  G.,  628 ;  Westzinhus,  3  B.  and  Ad.,  817.) 

Such  is  the  law  on  this  subject,  which  has  been  preferred  by  the 
legislature  to  the  rule  of  the  law  of  Scotland.  It  is  said  to  be  more 
consistent  with  justice  and  expediency,  because,  by  the  original  con- 
tract of  sale,  the  seller  undertakes  an  obligation  to  deliver  the  goods 
on  receiving  payment  of  the  price,  and  this  obligation  a  sub-pur- 
chaser, as  coming  in  place  of  his  author,  ought  to  be  entitled  to 
enforce.  It  has  further  been  considered  injurious  to  commerce,  to 
expose  bona  fide  purchasers  to  the  risk  of  latent  claims,  arising  out  of 
this  general  right  of  retention.  But,  in  recommending  that  the 
Scotch  law  should  be  assimilated  to  the  laws  of  England  and  Ireland 
in  this  particular,  the  Commissioners  specially  guarded  themselves 
from  any  appearance  of  suggesting  that  any  change  should  be  made 
in  the  two  general  principles  of  Scottish  jurisprudence,  respecting  the 
general  right  of  retention  and  the  necessitv  of  delivery  to  transfer 
a  right  of  property.  "  These  principles  (they  say)  are  extensively 
interwoven  with  other  departments  ot  the  law  of  the  country,  and 
we  recommend,  not  that  they  should  be  abolished,  but  that  their 
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conseqtiences  should  not  be  pushed  so  far  as  to  expose  a  bona  fide  sub- 
vendee^  in  the  circumstances  under  consideration,  to  the  risk  of  lia- 
bility for  such  extraneous  claims."— (See  Second  Merc.  Law  Rept.^ 
p.  9.) 

This,  as  we  have  already  seen,  is  all  the  length  to  which  the  new 
Act  goes.  The  only  change  introduced  by  the  Act  is  a  modifica- 
tion of  the  old  law  of  retention,  not  in  its  nature  and  requisites,  but 
in  its  extent  as  regards  a  subsequent  purchaser.  The  seller's  secu- 
rity still  remains  on  the  broad  equitable  principle  as  to  personal 
obligation ;  but  the  [limitation  has  produced  this  other  anomaly, 
similar  to  that  which  has  been  established  with  regard  to  bills  of 
lading  that  while  the  vendee  has  only  a  qualified  right  to  the  goods 
sold,  liable  to  be  defeated  by  the  emergence  of  a  prior  or  subsequent 
debt,  he  can  create,  in  the  person  of  a  subvendee,  a  right  of  pro- 
perty which,  on  payment  of  the  price,  is  absolute  and  indefeasible. 

The  first  question  which  occurs  under  the  second  section,*  is  Mnth 
respect  to  the  rights  of  the  subvendee  as  against  his  immediate 
vendor.  The  Act  says,  "  Where  a  purchaser  of  goods  undelivered 
shall  sell  the  same,  the  purchaser  from  him,  or  any  other  subsequent 
purchaser,  is  entitled  to  demand  delivery."  It  therefore  appears 
that  no  further  act,  either  in  the  form  of  intimation  or  otherwise,  is 
necessary  in  order  to  complete  the  right  as  between  subvendor  and 
sabvendee.  The  original  purchaser  becomes  divested  from  the 
moment  the  bargain  is  struck,  and,  therefore,  his  creditors,  or  those 
in  his  name,  have  no  further  claim  to  the  property.  Nothing  is 
said  as  to  the  mode  in  which  the  transfer  is  to  oe  efifected.  Now, 
in  Scotland,  says  Lord  Stair,  '^  the  contracts  of  permutation  or  bar- 
ter and  sale  agree  in  this,  that  both  are  perfected  according  to  law, 
and  our  custom  by  sole  consent,  naked  pactions  alone  being  efiS- 
cacious,  and  though  neither  of  the  things  exchanged  be  delivered 
the  agreement  is  valid."— (Stair,  1.  14.;  Ersk.  3.  3.  2.)  The 
bargain,  therefore,  may  be  proved  by  means  of  all  kinds  of 
evidence,  parole  as  well  as  written — the  sole  exception  being  the 
case  of  goods  warehoused  for  the  duties  in  the  warehouse  of  the 

1  '<  Where  a  purchaser  of  goods  who  has  not  obtained  delivery  thereof,  shall, 
after  the  passing  of  this  Act,  sell  the  same,  the  purchaser  from  him,  or  any  other 
subsequent  purchaser,  shall  be  entitled  to  demand  that  deliyery  of  the  said  goods 
shaU  be  made  to  him,  and  not  to  the  original  purchaser.  And  the  seller,  on  in- 
timation bdng  made  to  him  of  such  subsequent  sale,  shall  be  bound  to  make  such 
deliyery  on  payment  of  the  price  of  such  goods,  or  performance  of  the  obligations 
or  conditions  of  the  contract  of  sale,  and  shall  not  be  entitled,  in  any  question 
with  a  subsequent  purchaser,  or  others  in  his  right,  to  retain  the  said  goods  for 
any  separate  debt  or  obligation  alleged  to  be  due  to  such  seller  by  the  original 
purchaser :  Provided  always,  that  nothing  in  this  Act  contained  shaH  prejudice  or 
affect  the  right  of  retention  of  the  seller  fbr  payment  of  the  purchase  price  of  the 
goods  sold,  or  such  portion  thereof  as  may  remain  unpaid,  or  for  performance  of 
the  obligations  or  conditions  of  the  contract  of  sale,  or  any  right  of  retention 
competent  to  the  seller,  except  as  between  him  and  such  subsec^uent  purchaser, 
or  any  such  right  of  retention  arising  from  express  contract  with  the  original 
purchaser." 
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importer.  By  special  statute  (3  and  4  Will.  IV.,  c.  57)  these  can 
only  be  sold  by  a  written  order  to  transfer,  and  an  entry  thereof 
made  in  a  book  kept  for  the  purpose  by  the  officer  in  charge.  But, 
in  all  other  cases,  there  is  nothing  to  prevent  a  person  disposing  of 
his  undelivered  goods,  or  pretending  that  he  has  disposed  of  them, 
or  that  he  has  them  to  dispose  of,  to  any  extent  he  may  please. 
What  may  be  the  creditors  remedy  in  such  a  case  is  a  problem 
which,  we  fear,  will  baffle  the  attempts  of  most  people  to  solve, 
especially  as  this  vague  and  insecure  mode  of  doing  business  is 
not  limited  to  one  transaction  only ;  for  any  number  of  subsequent 
purchasers  may,  in  this  manner,  be  placed  in  the  shoes  of  the  first 
vendee. 

But  having  thus  acquired  the  right  of  the  primary  vendee  to  de- 
mand delivery,  another  proceeding  is  requisite,  to  entitle  the  subvendee 
to  get  either  property  or  possession.  Intimation  must  be  made  to  the 
seller  of  such  subse(|uent  sale.  There  is  no  particular  form  given 
in  which  this  intimation  is  to  be  made ;  and  the  phraseology  of  the 
statute  does  not  admit  of  any  difficulty  as  to  the  person  to  whom  it 
is  to  be  made.  In  cases  as  to  stoppage  in  transitu^  the  notice  must 
be  given  to  the  person  who  has  the  immediate  custody  of  the  goods, 
otherwise  it  is  not  effective  (Whitehead  v.  Aiiderson,  9  M.  and  W., 
518) ;  because  it  would  be  of  no  use  to  give  it  to  a  principal,  who  is  at 
such  a  distance  from  the  goods,  and  from  the  agent  who  holds  them, 
that  it  could  not  be  communicated  in  time  to  prevent  delivery.  But 
in  the  case  of  a  subsale,  the  object  of  the  provision  as  to  intimation 
is  to  put  a  stop  to  the  first  vendor's  general  right  of  retention,  and 
to  make  it  special  only  as  to  the  price  and  stipulations  of  the  con- 
tract. The  Act,  therefore,  says,  the  ^^  seller,  on  intimation  being 
made  to  Aim" — ^a  provision  very  necessary  to  be  kept  in  view,  where 
the  transaction  has  reference  to  goods,  the  seller  oi  which  lives  at  a 
distance  from  the  place  in  which  they  are  warehoused.  If  the  ware- 
house is  his  own,  intimation  will  require  to  be  made  to  him  only ;  if 
the  warehouse  is  not  his  own,  a  double  intimation  may  be  neces- 
sary— intimation  to  the  vendor,  to  bar  his  right  of  retention,  and 
intimation  to  the  warehouseman,  to  complete  the  transfer  in  terms 
of — Harrison  v.  Dudley  (sup,).  It  may  be  questioned  whether  con- 
structive intimation  might  not  be  sufficient;  e.g.y  a  re-sale  in  presence 
and  hearing  of  the  first  vendor;  or  it  may  be  possible  that  a  delivery 
order,  or  some  documentary  species  of  title,  setting  forth  that  the 
goods  are  held  for  behoof  of  the  vendee,  or  his  order,  may  be  granted 
in  such  terms  as  will  supersede  literal  compliance  with  this  provision 
of  the  statute.  In  England,  as  we  have  seen,  the  lien  is  lost  by 
the  transference  to  a  third  party  of  a  delivery  order  granted  by  the 
vendor.  But,  since  a  vendor  is  entitled  to  arrest  and  poind  the 
goods  in  his  possession  up  to  the  date  when  intimation  of  the  sub- 
sequent sale  is  made,  it  would  rather  appear,  that  intimation  to  the 
first  vendor  ought  in  all  circumstances  to  be  made. 

The  mode  in  which  the  transfer  may  be  made  from  vendee  to 
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sobvendee,  is  a  question  which  derives  some  importance  from  the 
recent  decisions  both  of  the  English  and  Scotch  Courts — in  the  one 
case  relative  to  delivery  orders,  and  in  the  other  relative  to  such 
documents  as  of  late  years  have  been  in  use  in  the  iron  trade  under 
the  name  of  iron  scrip.  As  the  Act  says  nothing  on  the  subject,  we 
must  fall  back  on  the  common  law.  ^^  The  law  of  all  countries," 
says  Lord  Ivory,  ^^  as  well  as  of  our  own,  makes  a  broad  distinction 
between  documents  passing  from  hand  to  hand,  and  deriving  their 
peculiar  advantages  from  mercantile  usage,  and  those  requiring 

formal  assignation But  we  must  have  proof  of  usage. 

Are  we  to  have  persons  introducing  scrip  of  this  kind  for  all  purposes 
of  merchandise,  even  in  cases  wnere  the  issuer  has  none  of  the 
articles  in  his  possession.  Such  a  thing  is  a  novelty :  it  is  not  re- 
cognized in  thejtLs  gentium,  nor  alluded  to  by  any  of  the  institu- 
tional writers-  Are  we  to  have  a  hundred  thousand  circulating 
media  of  this  kind  floating  in  the  market,  and  that  not  for  purposes 
of  fair  trade,  but  for  mere  gambling  speculations?" — (Dimmock, 
etc.,  t?.  Dixon,  Feb.  1,  1856.)  To  prevent  this  was  the  policy  of  the 
Scotch  Act  1696,  requiring  certain  solemnities  in  framing  written 
instruments ;  but  the  expedition  required  in  mercantile  transactions, 
as  weU  as  their  general  subjection  to  ihejus  gentium,  rather  than  to 
the  laws  of  particular  states,  have  excepted  certain  writings  con- 
nected with  them  fix)m  the  statutory  rule.  These  being  always  used 
before  evidence  of  their  authenticity  is  likely  to  be  lost  or  impaired 
by  lapse  of  time,  are  valid  if  merely  subscribed. — (Dickson  Evid., 
409.) 

The  earliest  appearance  of  any  variation  firom  the  strictness  of  the 
Act  1696,  occurs  in  the  case  of  "  salt  precepts,"  which  were  held  to 
be  transferable  by  indorsation;  but  they  had  none  of  the  other 
privileges  of  a  Bill  of  Exchange — the  relation  of  the  parties  to  each 
other  being  that  of  cedent  and  assignee. — (Leslie,  1713;  Douglas, 
1715).     In  more  recent  times,  the  first  case  that  occurs  in  order  is 
that  of  M*Ewan  v.  Smith  (20th  March,  1849,  and  6  Bell's  Ap.,  340). 
This  was  a  case  as  to  the  effect  of  a  delivery  note  '^  to  the  order  of 
the  vendee,"  not  followed  by  possession  constructive  or  real.    It  was 
found,  on  the  insolvency  of  the  vendee,  not  to  transfer  a  right  of 
property  to  the  snbvendee,  so  as  to  exclude  the  vendor^s  lien  for 
the  price.     In  this  case,  the  instrument  was  treated  as  neither  pass- 
ing the  property  as  a  bill  of  lading  would  have  passed  it,  nor  as 
efiFecting  any  alteration  in  the  title  to  the  property,  oy  being  handed 
over  and  endorsed  from  one  party  to  another.     The  instrument  is 
wholly  different  from  a  bill  otlading.    *'  A  bill  of  lading,"  says  Lord 
Campbell,  ^^  if  endorsed  for  a  valuable  consideration,  takes  away  the 
right  of  the  vendor ;  but  there  has  been  no  such  decision  with  regard 
to  the  eflFect  of  a  delivery  note.     It  is  not  alleged  that  such  is  the 
osage  of  the  merchants  of  Glasgow,  and  it  would  be  the  strangest 
dictum  to  say  that  such  is  the  us^e.    There  is  no  reason  to  suppose 
that  a  delivery  order  has  any  effect  at  all,  further  than  as  giving 
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authority,  on  the  payment  of  the  price  to  the  person  in  whose  pos- 
session the  goods  are,  to  deliver  thetn.  If  it  could  have  been  proved 
that  such  was  the  custom,  it  might  have  been  likened  to  a  bill  of 
lading ;  but  we  have  no  reason  to  suppose  that  it  operated  otherwise 
than  merely  as  an  authority  to  the  warehouseman  in  whose  custody 
the  goods  were,  to  transfer  them  to  the  name  of  the  purchaser  on 
the  price  being  paid." 

In  Dixon  v.  Bovill  (Court  of  Session,  February  21, 1854 — House 
of  Lords,  July  29,  1856 — 28  Jur.,  684)  the  document  was  essen- 
tially different  from  a  delivery  note,  payable  to  a  particular  party  or 
order.  On  the  contrary,  no  party  was  specified,  the  tenor  of  it  being 
as  follows : — "  I  will  deliver  1000  tons  No.  1  pig-iron  bee  on  board 
here  when  required,  after  10th  September  next,  to  the  party  lodging 
the  document  with  me.''  The  question  was,  whether,  by  the  law  of 
Scotland,  the  holder  or  indorsee  of  scrip  of  this  kind  could  maintain 
action  against  the  original  seller  or  grantor.  It  was  argued  that  the 
only  case  in  which  an  assignee  can  sue  in  his  own  name  for  the 
benefit  of  the  contract,  was  the  indorsee  of  a  bill  of  exchange — a 
species  of  document,  the  creature  of  mercantile  usage,  and  a  special 
exception  to  the  ordinary  rule.  Even  promissory  notes  required  a 
statute,  in  order  to  be  invested  with  the  same  privileges.  At  most, 
therefore,  it  could  only  give  rise  to  a  right  of  action  on  the  part  of 
the  original  grantee.  Ko  one  could  sue  in  his  own  name,  on  the 
strength  of  the  mere  paper  in  his  hand,  independently  of  any  rela- 
tions oetween  the  original  parties.  To  entitle  him  to  do  so,  it  should 
have  been  assigned  by  a  regular  deed  of  assignment.  The  Court  of 
Session  .(Second  Division)  held  that  the  document  was  perfectly 
valid ;  and  the  same  opinion  was  last  Session  pronounced  by  a  ma- 
jority of  the  whole  Court  on  a  precisely  similar  case — (Dimmock  v. 
Dixon).  The  Lord  Chancellor,  however,  has  reversed  this  judg- 
ment— ^though  substantially  the  decision  was  affirmed  on  another 
ground.  In  explanation  of  his  reasons  for  holding  the  document  to 
be  invalid,  his  Lordship  observes : — 

**  The  effect  of  such  a  document,  if  valid,  is  to  give  a  floating  right  of  action 
to  any  person  who  may  become  possessed  of  the  document.  Now,  I  am  prepared 
to  say  that  this  cannot  be  tolerated  by  the  law  either  of  Scotland  or  of  Englimd. 
The  only  cases  in  which  such  an  action  can  be  sustained  are  those  of  bills  of  ex- 
change and  promissory  notes.  That  depends  on  the  law  merchant  in  the  case  of 
bills  of  exchange,  and  on  the  stat.  12  Geo.  III.,  c.  72,  s.  36,  in  the  case  of  pro- 
missory notes.  No  evidence  was  g^ven  to  show  any  general  mercantile  usage 
affecting  such  instruments  as  that  now  in  question.  Indeed,  it  was  impliedly 
admitted  at  the  tried  that  no  such  usage  could  be  established  by  evidence.  And 
I  must  therefore  assume  that  no  such  usage  exists ;  that  is,  that  there  is  nothing 
in  the  law  merchant  to  warrant  what  is  now  contended  for.  Bills  of  ladinsr,  I 
may  observe,  afford  no  analogy  whatever.    A  bill  of  lading  is  a  mere  symbol  of 

{)roperty.  No  right  of  action  passed  by  indorsement  previously  to  the  Act  of 
ast  session  (18  and  19  Vict.,  c.  3),  which  caused  a  right  of  action  to  pass  as  well 
as  a  rieht  of  property.  No  authority  for  such  transferable  right  of  action  has 
been  adduced  in  argument  before  your  Lordships  ;  and  all  principle  is  against  its 
validity.    I  must  observe,  that  the  rule  preventing  such  actions  is  by  no  means 
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one  of  a  tedmical  nature ;  it  is  a  rule  founded  on  extremely  good  sense.  In 
England,  a  fdaintiff  suing  on  a  contract,  unless  it  be  a  contract  under  seal,  must 
prove  a  consideration.  That  is  not  the  case  in  Scotland.  But  in  Scotland,  as 
well  as  in  England,  it  is  a  perfectly  good  defence  to  show  iUegality  of  considera- 
tion, twrpU  camc^  for  instance;  or  that  the  instrument  in  question  was  given  to 
induce  a  violation  of  the  law ;  or  that  it  was  an  instrument  tending  to  restrain 
freedom  of  action  in  cases  where,  on  grounds  of  public  policy,  every  one  oueht 
to  be  free  ;  and  the  like.  I  give  these  merely  as  instances.  Where  an  action 
is  brought  by  one  of  the  contracting  parties,  illegality  of  consideration  can  always 
be  pleaded  as  a  defence.  So  also  where  an  action  is  brought  by  the  assignee  of 
the  original  contract,  which  may  be  done  directlv  in  Scotland,  and  indirectly  by 
means  of  a  court  of  equity  in  England,  the  illegality  of  the  original  contract 
affords  a  good  defence.  It  is  the  policy  of  the  law  to  preserve  this  principle 
intact,  in  order  to  prevent  courts  being  made  ancillary  to  violations  of  the  law. 
Now,  this  principle  is  entirely  defeated  if  a  contracting  party  can  make  a  floating 
contract  enforcable  by  bearer,  for  the  bearer  does  not  sue  as  the  assignee  of  the 
origioal  contracting  party.  He  may  be,  and  probably  is,  a  stranger  to  the  ori- 
ginal contract.  His  right,  if  any,  is  imder  an  mdependent  contract  with  himself, 
against  which  no  illegality,  as  between  the  original  parties,  can  be  set  up.  Bills 
of  exchange  have  been  made  an  exception,  for  the  convenience  of  trade,  but  it  is 
an  exception  not  to  be  extended.  The  drawer  of  the  bill  gives  to  the  indorsee  a 
better  title  than  his  own  ;  and  this  leads,  or  may  lead,  to  many  ill  consequences ; 
but  mercantile  convenience  has  sanctioned  it.  No  such  necessity  exists  in  the 
case  of  other  contracts,  and  there  is  no  authority  to  warrant  it.  Indeed  I  may 
observe,  that  the  statute  of  the  12  Geo.  III.,  c.  72,  s.  37,  affords  statutable 
authority  by  analogy  against  the  present  claim ;  for  if  a  promissory  note  could 
have  been  made  tiaSosferable  by  indorsation  at  common  law,  there  would  have 
been  no  necessity  for  that  statute.  The  policy  of  such  a  rule  may  be  illustrated 
by  considering  in  the  present  case  how  the  matter  would  have  stood  if  there  had 
been  (which  there  is  no  doubt  there  was  not)  illegal  considerations  between 
Dixon  and  Smith.  Suppose,  for  instance,  the  consideration  had  been,  that  Smith 
should  aid  Dixon  in  some  way  in  committing  a  fraud  on  the  revenue  laws.  That 
would  have  afforded  a  good  defence  against  Smith,  and  against  those  who  claimed 
by  progress  from  him.  The  policy  of  the  law  requires  that  such  defence  should 
be  pleadable.  But  these  notes,  if  they  are  vahd,  would  make  such  a  defence 
impossible ;  for  it  is  clear  that,  if  they  have  any  effect,  they  give  it  a  title  inde- 
pendent of  that  of  the  original  contractor.  If  the  convenience  of  those  engaged 
in  trade  and  commerce  requires  that  scrip  notes  of  this  description  should  be 
made  legal  and  valid,  that  must  be  effected,  if  at  all,  by  the  Legislature ;  and  on 
any  measure  being  introduced  for  such  an  object,  it  will  be  for  your  Lordships 
and  the  other  House  of  Parliament  to  consider  and  weigh  well  the  social  benefits 
and  evils  Hkely  to  result  from  the  sanctioning  of  the  proposed  change.** 

A  similar  doctrine  bas  been  laid  down  by  tbe  Courts  of  America, 
respecting  the  negotiability  of  instruments.  To  make  a  bill  or  note 
negotiable,  it  must  contain  words  of  negotiability,  such  as  ^^  or  order" 
''  or  bearer.'*  Without  these,  it  is  simply  a  promissory  note,  good 
enough  between  the  parties,  but  only  to  be  transferred  like  any 
other  chose  in  action.  Consequently,  endorsement  of  such  an  in- 
strument does  not  entitle  the  indorsee  to  sue  the  maker  in  his  own 
name,  or  to  hold  it  discharged  of  equities,  and  set  ofis. — (Gerard  r. 
La  Coste,  2  Dallas,  249 ;  Hare  and  Wallace's  L.  Am.  Cases,  329.) 
The  same  rule  is  applied  to  instruments  not  negotiable,  such  as  an 
instrument  under  seal  in  the  form  of  a  promissory  note.  The  in- 
dorser  of  such  an  instrument  is  not  liable  upon  his  indorsement,  nor 

VOL.  I. — ^MO.  n.  FEBBCABT  1857.  K 


74  THB  MERCANTILE  LAW  AMENDMENT  ACT.  [Feb. 

can  the  assignee  of  such  an  instrament  sue  the  obligor  in  his  own 
name.  He,  therefore,  takes  it,  subject  to  the  equities  between  the 
orijginal  parties. 

This  subject  has  derived  additional  interest  from  a  recent  deci- 
sion of  the  Court  of  Exchequer  Chamber.  We  allude  to  the  case  of 
Kingsford  v.  Merry  (28  L.T.  Rep.  p.  236).  The  question  substanti- 
ally was,  whether  the  transference  of  a  delivery  order,  coupled  with 
possession  of  the  goods,  was  sufficient  to  vest  the  proj>erty,  althonsh 
the  party  assigning  the  order,  and  pledmng  and  selling  the  goods, 
had  fraudulently  obtained  possession  of  them  from  the  real  owner. 
In  other  words,  was  the  bond  fide  holder  of  a  delivery  order  bound 
to  make  out  a  good  title  on  the  part  of  every  one  through  whose 
hands  it  had  passed  ?  The  question  was  one  of  great  importance  to 
the  mercantile  community ;  as  such  documents  as  delivery  orders, 
wharfinger's  receipts  dock-warrants,  etc.,  have  come  to  be  regarded 
as  a  species  of  floating  capital,  capable  of  being  transferred,  bv 
simple  mdorsement,  like  bills  of  lading.  The  circumstances  in  which 
the  case  occurred,  were  shortly  these : — A  person  of  the  name  of  An- 
derson (since  transported)  got  possession  of  certain  delivery  orders, 
from  the  last  purchaser,  not  as  purchaser,  but  in  order  to  be  allowed 
to  inspect  the  goods  with  a  view  to  making  a  purchase.  Afterwards 
he  fraudulently  represented  himself  as  purcoaser,  and  obtained  an 
advance  of  money  on  the  security  of  the  warrants  from  the  defend- 
ant, to  whom  thev  were  assigned  over.  On  the  presentation  of 
the  warrants  to  tne  holders  of  the  goods,  possession  of  thena  was 
ceded ;  and,  on  the  discovery  of  Anderson's  fraud,  the  question  arose 
by  whom  the  loss  should  be  borne — ^the  real  owner,  or  the  person 
making  the  bond  fide  advance  on  the  strength  of  the  delivery  orders. 
The  Court  of  Exchequer  gave  judgment  for  the  defendant,  holding 
that  though  fraud  voids  a  contract  between  vendor  and  vendee,  a 
fraudulent  vendee  may  make  a  valid  transfer  to  a  &ond^«  purchaser 
before  the  vendor  disaffirms  the  contract.  The  Court  ot  Review, 
without  disturbing  this  general  principle,  reversed  the  decision,  be- 
cause there  was  no  contract  between  the  parties  that  either  could 
be  affirmed  or  disaffirmed.  The  delivery  order  was  obtained  by 
Anderson,  not  as  purchaser,  but  for  the  purpose  of  inspecting  the 
goods.  Consequently,  he  had  simply  the  possession  without  any 
property  whatever;  and  the  Court  considered  "That  the  mere 
possession  of  goods,  with  no  further  evidence  of  title  than  the  de- 
livery order,  is  not  sufficient  to  entitle  a  bona  fide  pawnee  of  the 
person  fraudulently  obtaining  possession  from  the  true  owner,  to  re- 
sist the  claims  of  the  latter  in  an  action  of  trover." 

This  is  substantially  a  mere  confirmation  of  what  was  found  to  be 
the  efiect  of  a  delivery  order  in  1817,  in  the  case  of  Boyson  v.  Coles 
(6  Man.  and  S.  14).  The  point  there  decided  was,  that  a  factor 
cannot  pledge  unless  the  owner  of  the  goods  arm  him  with  such 
induda  of  property,  as  to  enable  him  to  deal  with  it  as  his  own. 
The  indicia  in  the  case  was  a  delivery  order,  which  it  was  considered 
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was  a  mere  evidence  of  right  to  possession,  without  being  any  title 
to  the  property  in  the  goods.     ^^  It  is  laid  down"  (says  Mr  Justice 
Bayley)  *^  as  a  generS  rule,  that  a  pawnee  cannot  have  a  better 
title  tnan  the  pawnor ;  and  so  it  is  of  vendor  and  vendee?  but  this 
rule  will  certainly  not  apply  where  the  owner  of  goods  has  lent  himself 
to  accredit  the  title  of  another  person,  by  placing  in  his  power  those 
symbols  of  property  which  have  enabled  him  to  hold  nimself  oat 
as  a  purchaser  of  the  goods."     A  delivery  order,  it  was  added,  did 
not  hold  out  the  transferees  to  the  public  as  owners ;  for  it  might 
be  the  transfer  was  made  to  them  as  agents  for  an  undisclosed  prin- 
cipal.    The  effect,  then,  of  such  an  instrument  is  totally  different 
fiom  a  bill  of  lading.    It  is  more  of  the  nature  of  a  title-deed,  placing 
the  holder  in  the  position  of  a  disponee  uninfeft,  and,  therefore, 
liable  to  be  defeatea  by  a  flaw  in  the  author^s  right. 

But  whatever  be  the  form  in  which  the  right  to  undelivered  goods 
is  conveyed  from  the  first  to  a  second*  or  subsequent  purchaser,  the 
seller  loses  all  right  to  them,  after  a  second  sale  is  intimated,  and 
the  price  is  tendered,  and  the  conditions  of  the  contract  offered 
to  be  implemented.  His  only  remedy  is  the  novel  one  provided  by 
Section  III.,  whereby  he  is  enabled  to  secure  himself  against  any 
debt  that  may  be  due  by  the  first  purchaser,  by  attaching  the  goods 
in  his  own  hands  by  arrestment  and  poinding ;  and  such  arrestment 
or  poinding,  executed  at  any  time  pnor  to  the  date  when  the  sale  of 
the  goods  to  a  subsequent  purchaser  shall  have  been  intimated,  is 
to  have  the  same  effect  in  competition  or  otherwise,  as  an  arrestment 
or  poinding  by  a  third  party*  Some  such  provision  was  absolutely 
necessary;  otherwise,  of  all  the  creditors  of  the  purchaser,  the 
seller  would  have  been  the  first  to  suffer.  Where  the  second  sale 
is  made  in  mala  fidej  it  ma;^,  of  course,  be  set  aside  as  invalid  at 
common  law.  Thus,  if  the  indorsee  of  a  bill  of  lading,  knowing  that 
the  consignee  of  the  goods  was  insolvent,  took  the  bill  of  lading  for 
the  purpose  of  defraucling  the  consignor  of  the  price,  he  will  be  hdd  to 
stand  in  the  same  situation  as  the  consignee,  and  the  consignor  will 
preserve  his  right  of  stoppage  in  transitu. — (Per  Lord  EUenborough 
in  Gumming  v.  Brown,  9  ^rsk*  514.)  But  the  remedy  selected  m 
Sect.  III.  is  a  very  anomalous  use  of  the  diligence  in  question,  and, 
in  fact,  is  subversive  of  all  one's  notions  of  propriety  on  such  a  matten 
A  notarial  instrument,  or  some  such  proceeding,  would  obviously 
have. been  much  more  consistent  with  principle.  However,  we  have 
only  to  take  the  Act  as  it  stands ;  and  since  this  singular  view  of 
arrestment  and  poinding  has  been  adopted,  possibly  some  very  nice 
questions,  in  that  delicate  ground,  may  form  a  convenient  pendent 
to  the  many  others,  of  which  the  statute  is  certain  to  be  prolific. 
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COLONIAL  APPOINTMENTS. 

In  our  first  number  we  took  occasion  to  complain  that  so  many 
of  these  appointments  are  awarded  to  members  of  the  Endisn 
and  Irish  Bars,  in  neglect  or  disregard  of  the  fair  claims  ot  the 
Faculty — members  of  the  same  common  profession  as  their  brethren 
in  England  and  Ireland,  but  educated  more  directly  than  they  in 
the  principles  of  the  law  as  a  science,  and  at  one  time,  at  least, 
holdmg  several  places  in  the  Colonies,  which  are  now  occupied,  to 
their  exclusion,  by  barristers  of  England  or  Ireland.  We  now 
return  to  the  subject.  And  first,  to  such  of  our  readers  as  would 
know  how  the  matter  stands  in  regard  to  past  possession,  as  it  may 
be  termed,  it  will  be  satisfactory  to  state  what  appointments  have,  in 
point  of  fact,  been  held  by  members  of  the  Scotch  Bar  in  recent 
times,  and  how  these  are  held  at  present. 

Many  of  our  readers  of  the'  Faculty  will  recollect  their  excellent 
and  amiable  brother,  Mr  John  Miller,  advocate,  who  went  out  as 
Attorney-General  of  the  Bahamas.  Who  fills  that  place  now  ?  So  far 
as  we  are  aware,  no  one  connected  with  the  profession  in  this  country. 

Another  gentleman,  Dr  John  Reddie,  advocate,  author  of  ^^  His- 
torical Notices  of  the  Roman  Law,"  and  other  works,  was  Chief 
Justice  of  St  Lucia.     He  also  has  found  an  English  successor. 

Sir  John  Peter  Grant  was  a  jud^  at  Bombay  or  Madras,  and 
afterwards  at  Calcutta.  But  there  is  not  a  member  of  the  Scotch 
Bar  now  at  any  of  these  presidencies,  though  under  8  and  4  Will.  IV., 
c.  85,  an  advocate  may  practise  before  any  of  the  Supreme  Courts  in 
India.  Mr  John  F.  Stoddart,  advocate,  well  remembered  by  many 
here  for  his  fine  mind  and  classical  attainments,  was  a  judge  of  the 
Supreme  Court  of  Cevlon.  He  was  succeeded  by  Mr  James  Starke, 
advocate,  previously  Queen's  Advocate  in  that  colony ;  and  where 
also  Sir  Anthony  Oliphant,  advocate,  previously  Attorney-General 
at  the  Cape  of  (xood  Hope,  was  Chief  Justice.  But  here,  as  in  the 
other  cases  mentioned,  there  is  not  now  a  member  of  our  Bar.  The 
same  may  be  said  of  the  Cape,  where,  besides  the  Attorn^-General,  as 
just  stated,  there  was  Mr  William  Menzies,  advocate,  asruisne  Jud^e. 

We  mentioned,  in  proper  terms  of  gratitude,  our  acknowledg- 
ments for  the  appointment  of  W.  Gillespie  Dickson,  Esq.,  advocate, 
to  the  situation  of  Procureur-General  at  Mauritius.  But  Mr  James 
Wilson,  advocate,  was  Chief  Justice  there.*  How  has  the  vacancy 
caused  by  his  retirement  been  filled  up  ?  By  the  appointment  of  a 
barrister  of  the  London  Temple,  Mr  S.  V.  Surtees. 

The  only  remaining  places  which,  so  far  as  we  are  aware,  have,  in 
recent  times  been  held  by  the  Scotch  Bar  as  Colonial  appointments, 
were  those  filled  by  William  Blair,  Esq.,  advocate,  and  Sir  John  J. 
Keid,  advocate,  in  the  Ionian  Islands.  Mr  Blair,  on  his  retirement, 
was  succeeded  by  a  member  of  the  English  Bar,  Mr  Lushington. 
Sir  John  J.  Reid  still  retains  office. 

Thus  it  appears,  in  the  West  Indian  colonies,  the  Scotch  Bar  has 
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had  a  Chief  Justice  of  St  Lucia,  and  Attorney-General  of  the 
Bahamas.  It  has  had  a  Chief  Justice,  and  other  judges,  and  a 
Queen's  Advocate,  at  Ceylon ;  and  a  Chief  Justice  and  Procureur- 
General  of  Mauritius:  an  Attorney-General  and  Puisne  Judge  at 
the  Cape,  and  two  of  the  judges  at  the  Ionian  Islands — a  very  small 
proportion  of  the  numerous  legal  and  judicial  appointments  in  the 
colonies  and  dependencies  of  Great  Britain  in  Europe,  Asia,  Africa, 
Australia,  the  presidencies  and  settlements  of  India,  and  the  West 
Indies.  And  yet,  small  as  that  proportion  is,  there  appear  now  but 
two  appointments  in  all  which  are  not  held  by  members  of  the 
finglish  or  Irish  Bars. 

And  yet  it  is  beyond  doubt  that  the  Cape,  Ceylon,  St  Lucia, 
Mauritius,  and  the  Ionian  Islands,  are,  by  reason  of  the  law  there 
prevailing,  properly  due  to  the  ScQtch  Bar. 

The  footing  on  which  the  several  colonies  stand,  in  regard  to  the 
laws  prevailing  in  them,  is  very  clearly  stated  by  Mr  Burge  in  his 
valuable  work  on  "  Colonial  Law." 

"  The  possessions,"  he  says,  "  of  Denierara,  Berbice,  and  Esse- 
quibo,  which  are  now  united  under  one  government  by  the  descrip- 
tion of  British  Guiana,  the  Cape  of  Good  Hope,  Ceylon,  Trinidad, 
St  Locia,  Lower  Canada,  Guernsey,  Jersev,  and  the  Mauritius, 
have  been  allowed  to  retain  the  laws  which  they  enjoyed  at  the 
periods  when  they  became  annexed  to  the  British  crown. 

"  The  law  of  British  Guiana,  the  Cape  of  Good  Hope,  and  Cey- 
lon, was  the  Roman  Dutch  law.  That  of  Trinidad  was  the  law  of 
Spain.  In  St  Lucia  and  Lower  Canada  the  codtume  of  Paris  was 
in  force ;  and  in  Guernsey  and  Jersey  the  codtume  of  Normandy. 
And  these,"  he  adds,  "  are  still  retained  there.  In  the  Mauritius," 
he  continues,  "  the  code  civil  had  been  established."' 

The  great  source  from  whence  these  systems  of  iurispnidence  are 
derived  is  the  civil  law.  Now,  in  the  language  and  principles  of  the 
civil  law,  the  Scotch  advocate  is,  by  the  course  of  study  and  exami- 
nation required  to  qualify  for  admission  to  the  Faculty,  thoroughly 
educated.  It  is  plain,  therefore,  that  wherever  the  principles  of  the 
civil  law  constitute  the  fundamental  or  prevailing  law,  sucn  colonies 
are  eminently  due  to  the  Scotch  Bar. 

The  civil  law  diflFers  in  many  particulars  from  the  law  of  Eng- 
land->  in  the  constitution  of  the  tribunals  for  the  administration  of 
justice,  the  language  of  the  courts  and  terms  of  law,  and  the  forms 
of  proceeding.  The  legal  habits  induced  by  the  two  are  different ; 
and  while  the  most  intimate  acquaintance  with  the  practice  of  the 
common  law  of  England  will  not  prepare  for  the  civil  law  tribunals, 
a  study  of  the  civil  law,  on  the  other  hand,  is  an  admirable  prepara- 
tion for  the  discharge  of  judicial  duty  in  any  colony. 

We  do  not,  therefore,  by  any  means  say  that  the  civil  law  colo- 
nies, though  properly  due  to  the  Snotch  advocates,  are  due  to  them, 
and  nothing  more.  Nor  has  the  Scotch  Bar  been,  in  point  of  fact, 
&o  limited :  the  first  appointment  to  which  we  referred  in  these  few 
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remarks,  namely,  that  of  Attomey-General  of  the  Bahamas,  not  to 
mention  Sir  J.  P.  Grant's  appointment  to  India,  as  he  was  also  of 
the  English  Bar,  testifies  the  contrary.  And  we  think  the  Faculty 
should  be  on  their  guard  against  any  such  limitation ;  but,  while  we 
have  an  equal  claim  to  the  colonies  generally,  we  have  undoubtedly 
a  preferable  one  to  those  where  the  civil  law  is  administered. 

The  practice  with  respect  to  the  other  branches  of  the  profession, 
is  even  worse.  An  English  attorney  can  pack  up  his  traps,  and  go 
anywhere ;  yet  that  most  intelligent  body,  the  Society  of  Writers  to 
the  Signet,  the  Solicitors  before  the  Supreme  Court,  and  our 
brethren  in  the  country,  can  in  no  case  carry  their  profession  out  of 
the  kingdom. 

This  is  a  matter  which  some  may  think  of  no  great  consequence 
in  itself;  but,  considered  as  one  of  principle,  in  which  questions  of 
professional  justice  are  involved,  we  have  thought  it  right  to  draw 
attention  to  the  position  in  which  it  stands.  We  cannot  say  what 
measures  should  be  adopted  to  remedy  the  evil;  that  is  for  the 
bodies  individually  interested  to  determine.  With  a  Government 
sensible  of  the  influence  of  public  opinion,  a  reference  of  this  kind 
has  in  such  cases  sometimes  been  sufficient. 


NOTES  ON  DILIGENCE  FOR  DEBT  IN  SCOTLAND. 
ITS  PBOGE6S  DURING  THE  PRESENT  REIGN. 

The  pui*pose  of  these  Notes  is  to  give  a  sketch  of  the  progress 
of  the  laws  relating  to  diligence  for  debt  during  the  present  reign. 
They  will  necessarilv  include  the  statutory  changes,  the  construction 
of  tne  statutes  by  the  Court,  and  the  development  of  the  principles 
of  the  common  law  by  the  decisions  ana  dicta  of  the  judges. 
Before,  however,  taking  up  the  different  kinds  of  diligence  separ 
rately,  it  will  conduce  to  clearness  to  give,  at  the  outset,  a  brief  view 
of  the  general  advance  of  diligence  since  the  accession  of  Victoria. 

The  term  "  diligence,"  even  when  applied  solely  to  execution  for 
debt,  is  often  used  in  a  very  arbitrary  sense.  Erskine,  however,  has 
left  a  definition  equally  clear,  precise,  and  comprehensive.  **  Dili- 
gences," he  says  in  his  Institutes^  ^^  are  certain  forms  of  law,  by  which 
a  creditor  endeavours  to  make  good  his  payment,  either  by  laying 
hold  of  and  imprisoning  the  person  of  the  debtor,  or  by  securing  his 
estate  from  alienation  or  embezzlement,  or  by  carrying  the  property 
thereof  directly  to  himself." — (Ersk,  Instit.  II.  11.  l!)  It  is  plain, 
from  other  passages  of  the  same  work,  that  the  word  "creditor"  is 
here  intended  to  include  every  one  who  holds  another  bound  in  an 
obligation,  of  which  implement  can  be  enforced  by  law ;  and  the 
word  "  payment"  to  embrace  satisfaction  of  an  obligation,  either  by 
payment  or  performance.  Construing  the  definition  in  this  sense, 
which  is  the  one  manifestly  intended  by  the  author  himself,  it  is  both 
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more  extensive  and  more  accurate  than  that  given  by  Mr  Ross : 
— "  Writs  sned  out  to  compel  obedience  to  the  law" — ( Ross'  Lect.  I., 
p.  22,  4).  The  latter  definition,  while  strictly  applicable  to  the  old 
diligence  of  homing  and  caption,  will  not  include  many  of  the  other 
Forms  of  execution. 

Keeping  Erskine's  definition  steadily  in  view,  it  is  comparatively 
etsy  on  the  one  hand  to  distinguish  the  processes  which  fall  to  be 
discussed  under  the  general  head  of  diligence ;  and  on  the  other,  to 
separate  firom  them  those  proceedings  of  a  difierent  character,  which 
are  often  almost  inextricably  interwoven  with  them.     Thus  poinding 
of  ^e  ground  may  or  may  not  be  what  has  been  called  '^a  real 
action,"   but  it  certainly  falls   within   the   definition  of  diligence. 
Many  processes,  which  do  not  generally  go  under  the  name,  equally 
Ml  within  it  in  point  of  principle.     Thus,  the  petition  for  sale 
oC  a  subject  held  under  lien  or  hypothec,  is  as  much  a  process 
of  diligence  as  the  landlord's  sequestration  for  his  rent,     in  the 
same  way,  a  multiplepoinding  is  in  some  of  its  aspects  as  much  a 
£>nn  of  diligence  as  rarthcommg,  and  is  often  more  summary  and 
efiectaal  in  transferring  the  money  or  effects  of  a  debtor  to  his 
creditors.    Yet,  in  practice,  the  muftiplepoinding  or  petition  for  sale 
of  a  hypothecated  moveable,  is  never  called  a  diligence,  while  the 
term  ia  always  applied  to  the  fiuthcoming  or  the  agricultural  seques- 
tratiou.    On  the  other  hand,  those  parts  of  a  multiplepoinding,  or 
of  a  mercantile  sequestration,  which  are  devoted  to  the  ascertain- 
ment of  the  fund,  or  the  constitution  of  the  creditors'  claims,  are, 
properly  speaking,  no  more  parts  of  the  diligence  than  if  they  were 
separate  and  distmct  actions  of  declarator,  accounting,  or  constitu- 
tion.   These  remarks  will  sufficiently  indicate  the  sense  in  which 
the  word  **  diligence"  is  here  used.     It  is  very  vividly  and  quaintly 
indicated  by  Lord  Stair,  when  he  suggests,  that  diligence  discharges  < 
the  same  function  for  decrees  as  the  sting  does  for  tne  bee. 

No  one  wilf  expect  to  find,  in  the  reign  of  Victoria,  changes  so 
enormous  in  the  very  ultimate  elements  of  diligence  as  occurred  in 
the  long  period  that  preceded.     The  rise  of  tne  inhibition  out  of 
conventional  hypothecs  and  the  power  of  the  Church  ;  the  introduc- 
tion of  a  diligence  against  the  person,  under  the  name  of  a  penalty 
for  rebellion  against  the  King  or  disobedience  to  the  ecclesiastical 
authorities ;  the  limitation  of  inhibition  to  heritage,  and  of  arrest- 
ment to  moveables  in  the  hands  of  others  than  the  debtor ;    the 
modification  of  homing  and  caption,  by  the  abolition  of  the  escheat, 
and  the  consequent  transformation  of  that  form  of  execution,  from  a 
state  process,  into  a  mere  compulsitor  for  payment  of  debt ;  the  total 
extinction  of  the  diligence  by  which  solvent  heritage,  if  the  expres- 
sion may  be  used,  was  seized  and  sold  in  execution,  these  were 
clianges  which  resulted  from  metamorphoses,  so  complete  and  so  deep 
iown  in  the  political  and  social  life  of  the  nation  that  they  required 
centuries  for  their  development. 
It  cannot,  indeed,  be  said  in  any  correct  sense,  that  a  diligence 
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has  become  extinct  in  the  present  reign.  It  would  be  using  a  very 
extravagant  phraseology  to  describe,  as  the  disappearance  of  an  old 
diligence,  the  abolition  of  the  special  adjudication.  It  would  be 
equally  hyperbolical  to  characterise  in  that  way  the  change  of  the 

Erevious  forms  of  crown  process  into  the  ordinary  forms  that  prevail 
etween  subjects.  The  alteration  in  form  is  no  doubt  very  marked 
in  the  latter  case ;  but  still  it  is  the  form  which  is  really  modified, 
and  not  the  substance.  The  nature  of  the  executions,  the  periods 
from  which  the  attachments  are  effected,  and  the  extent  to  which 
they  operate,  remain  very  much  as  they  were  before.  It  would  be 
equally  impossible  to  say  with  propriety,  that  any  new  diligence  has 
arisen.  No  doubt  there  are  some  very  striking  modifications  of  old 
processes,  which  at  first  look  very  like  processes  altogether  new. 
The  collection  of  railway  tolls  bv  parties  appointed  at  the  instance 
of  the  mortgagees,  and  the  distribution,  in  certain  circumstances,  of 
company  effects  by  official  liquidators,  are  in  many  respects  consi- 
deraDly  different  from  the  previously  existing  modes  ot  execution. 
Still  they  are  rather  to  be  regarded  as  modifications  of  old  forms ; 
and,  indeed,  even  as  regards  form,  we  will  not  find,  in  the  period  to 
which  these  notes  refer,  any  transformation  so  decided  as  the  change 
from  the  distress  of  moveables  by  the  sheriff,  to  the  poinding  by  the 
ofiicer ;  or  from  the  appraisement  of  heritage  by  the  messenger,  to 
the  adjudication  by  the  supreme  court. 

It  must  not,  however,  be  supposed  that  the  alterations  that  have 
taken  place  are  of  small  extent  or  importance.  They  are  so  merely 
in  comparison  with  the  gigantic  transformations  of  previous  ages. 
In  themselves  they  are  both  great  and  instructive,  and  have  origin- 
ated out  of  alterations  equally  great  in  the  political  and  social  life 
of  the  nation.  The  cause  most  widely  operative,  has  been  the  rapid 
"  rise  of  the  commercial  and  manufacturing  classes,  both  in  political 
influence  and  social  importance.  It  was  natural — indeed,  it  was 
inevitable — that  this  new  and  growing  power  in  the  state  should 
instinctively  direct  its  efibrts  to  the  whetting  and  pointing  of  those 
processes  of  execution  on  which  its  own  healthy  and  vigorous  exis- 
tence so  much  depends.  There  was  certainly  ample  occasion  for  its 
endeavours ;  for  ailigenc^  had  come  down  from  a  time  when  little 
more  was  required  of  it  than  to  enforce  the  relative  obligations  of 
superior  and  vassal,  landlord  and  tenant,  and  it  was  butl  an 
inefficient  and  awkward  instrument  for  the  necessities  of  modern 
commercial  entei^prises.  Hence  the  very  earliest  legal  efforts  of 
Parliament,  during  the  reign  of  her  Majesty,  were  directed  to  give 
the  ordinary  forms  of  execution  for  debt  a  speed,  a  directness,  and  a 
simplicity  that  they  had  never  before  been  possessed  of  in  this  coun- 
try. This  was  one  great  cause  of  the  changes  introduced  into  dili- 
gence. These  improvements  reacted  on  the  classes  from  which 
they  originated,  and  produced,  with  other  important  influences 
which  it  would  be  out  of  place  to  notice  here,  an  immense  develop- 
ment of  commercial  enterprise,  which  gave  birth  to  numerous  and 
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S'^ntic  companies  and  associations.  These  again  demanded  for 
eir  own  peculiar  necessities  new  modifications  of  diligence  to 
improve  the  methods  of  recourse  possessed  by  third  parties  against 
them,  bv  them  against  their  shareholders,  and  by  their  shareholders 
against  them  and  against  each  other.  Here  was  a  second  source  of 
development  in  diligience. 

At  the  same  time,  the  enormously  increased  circulation  of 
capital  perpetually  tended  to  suck  land  into  its  vortex,  and  found 
itself  perpetually  baffled  by  that  ancient  system  which  tied  up 
estates  in  particular  families.  A  combination  of  circumstances  at 
length  sapped  what  had  long  resisted  assault,  and  ^reat  alterations 
in  the  law  of  entail  drew  after  them  other  modifications  in  the 
diligences  connected  with  it.  Lastly,  the  extension  of  general 
int^gence  threw  a  h'ght  upon  many  social  influences  but  obscurely 
understood  before,  and  originated  a  social  legislation  which  has 
already  produced  striking  effects.  Parliament  penetrated  into  every 
comer  of  the  nation's  life,  and  attempted  to  subject  its  habits  and 
manners  to  central  control  and  systematic  regulation,  while  at  the 
same  time  encouraging  and  aiding  it  to  control  itself  and  minister 
id  its  own  necessities.  It  was  impossible  to  use,  for  purposes  so 
searching,  even  the  improved  ordinary  processes  of  execution ;  and 
hence  the  introduction  into  our  law  under  numerous  statutes  and 
for  the  purposes  of  diligence,  of  proceedings  so  rapid  and  direct, 
as  almost  to  resolve  into  the  taking  of  the  law  into  one's  own  hand. 
Such,  generally,  were  the  influences  that  operated  to  modify  dili- 
gence for  debt  during  the  Victorian  era.  In  our  next  we  shall 
examine  more  specifically,  but  still  for  the  purposes  of  a  general 
abstract,  what  was  the  precise  nature  of  the  several  modifications. 
{To  be  continued.) 


THE  RIGHT  OF  COUNSEL  TO  EFFECT  A  COMPROMISE. 

This  important  question  has  been  lately  fully  discussed  in  the  Eng- 
lish case  of  Swinfen  v.  Swinfen,  a  note  of  which  will  be  found  m 
our  Digest.  An  action  was  brought  to  try  the  validity  of  a  will, 
under  which  the  plaintiff  claimed  an  estate  worth  L.60,000  firom 
the  heir-at-law.  In  the  course  of  the  trial,  which  took  place  at  Staf- 
ford, in  March  last,  it  was  suggested  to  the  plaintiff,  by  her  counsel, 
Sir  F.  Thesiger,  that  she  should  compromise  her  claims  for  an  an- 
nuity of  L.IOOO.  This  was  on  a  Saturday.  She  took  time  to  con- 
aider  the  proposal,  and^  by  electric  telegraph,  on  Sunday  distinctly 
rejected  it ;  but  on  her  arrival  in  Court  on  Monday,  she  found  that 
her  case  had  been  concluded,  by  the  withdrawal  of  a  juror,  the  lead- 
ing counsel  having  come  to  an  arrangement,  on  terms  similar  to 
those  originally  suggested.    Mrs  Swinfen  having  repudiated  the 
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whole  transaction,  the  question  lately  before  the  Court  of  Exchequer 
was,  whether  counsel  had  power  to  compromise  a  case  without 
special  authority  from  his  client?  An  elaborate  judgment  was 
pronounced  by  Crowder,  J.,  who  was  of  opinion  that,  in  the  case 
under  consideration,  there  was  no  evidence  of  any  special  authority 
to  make  the  compromise,  and,  also,  that  the  relation  of  counsel  and 
agent  implied  no  general  authority  for  such  a  purpose.  No  doubt, 
he  said,  m  conducting  a  cause,  a  counsel  acts  entirely  on  his  own 
uncontrolled  judgment  and  discretion ;  and,  with  respect  to  all  acts 
and  admissions  necessary  to  the  determination  of  the  suit,  he  is 
treated  as  invested  with  full  authority,  otherwise  business  could  not 
proceed.  But  where  a  settlement  is  proposed,  and  the  case  is  to  be 
taken  out  of  Court,  the  arrangement  ought  not  to  be  concluded 
without  special  instructions  from  the  client ;  because  a  client  might 
think  an  excellent  advocate  but  an  indifferent  negotiator,  and  if  it 
was  his  wish  that  he  should  be  employed  in  both  capacities,  it  was 
an  easy  matter  to  say  so.  He  therefore  even  went  the  length  of 
holding  that  counsel  could  not  refer  a  case,  without  special  instruc- 
tions, rer  less  against  his  consent.  This  opinion  was  not  shared  in 
by  the  other  two  members  of  the  Court,  Creswell  and  Williams,  J. 
J.,  but  whether  on  the  ground  of  a  special  authority  appearing,  or 
the  general  authority  existing,  is  not  said.  However,  tney  all  con- 
curred in  thinking  that,  under  the  circumstances,  the  compromise 
should  not  be  enforced.  The  point,  therefore,  cannot  be  said  to  be 
yet  distinctly  determined. 

The  Scotch  Courts  have  always  taken  a  much  larger  view  of  the 
powers  of  counsel.  A  person  may  either  conduct  his  own  case  or 
submit  it  to  the  discretion  of  another ;  but,  if  he  adopts  the  latter 
alternative,  the  mandate  must  be  absolute  and  the  discretion  uncon- 
trolled. In  any  other  view,  the  conduct  .of  public  business  would 
become  impossible.  No  party  can  be  said  to  be  at  liberty  to  accept 
or  reject  at  pleasure  the  acts  and  admissions  of  his  counsel.  If  he 
is  to  be  bound  by  them  at  all,  he  must  be  bound  absolutely.  The 
principle,  therefore,  can  only  be,  that  the  agency  extends  to  the 
uncontrolled  direction  of  the  wliole  interests  of  his  client  in  the  case. 
The  counsel  is  not  engaged  merely  to  conduct  the  matter  at  issue 
to  a  determination,  he  is  retained  to  secure  that  result  which  will 
be  most  advantageous  to  the  party,  whether  it  be  by  a  verdict,  a 
judgment,  a  compromise,  a  reference,  or  even  a  total  abandonment 
of  tne  case,  for  it  may  be  that  the  case  is  such  that  the  party  would 
be  involved  in  a  deeper  disgrace  by  a  decision  than  if  the  matter 
Was  not  pressed  that  length.  Accordingly,  in  a  case  in  1831  (Bel- 
landen  v.  Chrystal,  10  S.,  168),  we  find  the  question  very  broadly 
stated,  though  it  does  not  appear  to  have  been  decided.  A  minute 
Was  given  in  (signed  by  counsel)  consenting  to  decree  in  a  case  for 
a  certain  sum,  and  proposing  to  make  a  judicial  reference  of  the 
other  claims  in  dispute.  A  minute  was  lodged  in  answer  by  the 
other  party,  consenting  to  the  reference,  and  signed  by  counsel. 
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Decree  was  |)ronounced  by  the  Lord  Ordinary  accordingly ;  but  the 
defender  having  reclaimea,  pleaded  that  the  agent  required  a  special 
mandate  to  refer,  and  none  being  given,  the  signature  of  counsel 
could  not  give  efficacy  to  a  consent,  which  the  agent  had  no  power 
to  instruct  him  to  sign.     The  case  appears  to  have  gone  off  on  an- 
other point.    But,  in  1833,  the  question  again  occurred,  and  the 
principles  above  stated  were  very  broadly  affirmed. — In  GilfiUan  r. 
Monknouse,  etc.  (11  S.,  548),  an  agreement  had  been  signed  by 
counsel  on  both  sides  at  a  jury  trial,  that  neither  party  should  insist 
for  a  verdict,  and  the  question  of  expenses  was  referred.     The  jury 
were  then  discharged ;  and  the  defender  having  subsequently  given 
notice  for  a  new  trial,  the  pursuers  moved  to  discharge  the  notice 
in  respect  of  the  agreement,  maintaining  that,  after  a  jury  is  sworn, 
the  interests  of  the  client  are,  so  far  as  relates  to  the  matter  at  issue, 
absolutely  in  the  hands  of  the  counsel  retained.     The  answer  was, 
that  tb»e  was  a  marked  distinction  between  those  powers  which 
relate  to  the  conduct  of  a  trial,  and  the  very  opposite  function  of  sub- 
stitating  either  a  compromise  or  reference,  for  a  mandate  to  defend 
a  claim  could  not  imply  a  power  to  sacrifice  it.     The  Court  dis- 
charged the  notice  of  trial  in  respect  of  the  agreement.  Lord  Gillies 
observing : — ^*'  After  the  jury  are  sworn,  a  client  is  in  the  hands  of 
his  counsel.     He  may  consent  to  a  verdict  going  against  the  client, 
he  may  agree  to  the  terms  of  a  special  verdicrt,  he  may  lead  as 
much  or  as  little  evidence  as  he  sees  cause :  in  all  these  proceedings 
the  client  is  as  much  bound  as  if  he  directly  sanctioned  them* 
And  when  an  agreement  is  made  by  counsel,  on  the  faith  of  which 
the  jury  is  discharged,  parties  are  as  much  bound  by  it  as  if  a  verr 
diet  had  been  found  in  the  same  terras.     It  results  from  the  power 
necessarily  implied  in  the  conduct  of  the  cause,  that  parties  snould 
be  so  bound,  and  it  is  absolutely  necessary  for  the  administration  of 
justice  that  counsel  should  possess  the  power  to  bind  them."     An- 
other authority  of  the  same  kind  is  Currie  v.  Glen  (9  D.,  308), 
where  the  Court  refused  to  grant  a  rule  to  show  cause  why  a  new 
trial  should  not  be  granted,  in  respect  that  the  sole  ground  on  which 
the  motion  was  vested  was,  that  the  counsel  who  had  conducted  the 
case  for  the  party  threw  it  up,  against  his  express  directions  and 
remonstrances,  and  so  allowed  a  verdict  to  be  returned  against  him 
without  his  having  an  opportunity  of  being  heard.     Per  Lord  Jef- 
frey : — "  Even  though  the  party  averred  that  the  counsel  had  been 
bribed,  that  would  not  be  a  valid  ground  for  giving  a  new  trial, 
though  it  might  form  the  foundation  for  a  good  action  of  damages 
against  the  counsel."   It  would  seem,  therefore,  that  in  this  country 
there  can  be  no  doubt  on  the  point.     The  power,  unquestionably, 
is  an  alarming  one.     But  all  danger  of  its  abuse  is  prevented  by  its 
being  entrusted  to  a  profession  exercised  in  the  face  of  the  public, 
and  in  which  merit  and  integrity  alike  find  their  security  in  this,— 
that  all  adventitious  aids  ^^  are  of  no  value  before  that  force  of  public 
opinion, which  will  reject  all  tests  but  its  own." 
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THE  ADMINISTRATION  OF  THE  ESTATES  OF  LUNATICS  AND 
MINORS  BY  THE  COURT  OF  SESSION. 

We  have  received  the  following  communication  from  a  correspon- 
dent of  great  experience  in  the  profession : — 

I  congratulate  you  on  the  excellent  start  which  your  Journal  has 
made ;  and  I  congratulate  the  profession  in  at  last  having  a  medium 
for  expressing  its  thoughts.  It  is  not  creditable  to  a  profession  so 
inteUigent  as  ours,  that  they  should  have  remained  so  long  without 
an  organ  of  their  own,  by  which  they  might  obtain  practical  infor- 
mation,  up  to  the  last  moment,  on  the  progress  of  tne  law,  and  by 
the  aid  of  which  they  might  defend  themselves  against  the  many 
unfounded  attacks  of  whidi  they  are  made  the  subject. 

I  do  not,  however,  at  present  mean  to  trespass  upon  your  pages 
^ith  anything  of  the  popular  character  of  a  defence  of  the  profession 
from  these  general  accusations.  My  subject  is  a  more  practical  one, 
and,  I  hope,  to  many  of  your  readers,  one  not  destitute  of  interest. 
However  limited  may  be  the  business  of  a  professional  man,  the  day 
will  inevitably  come,  when  he  has  a  lunatic  or  minor  for  his  clients, 
and  when  he  must  look  around  bim  for  the  means  of  administering 
their  estates.  In  the  course  of  a  long  professional  life,  I  have  found 
no  part  of  my  business  so  troublesome  as  this — not  from  any  inhe- 
rent difficulty  in  the  subject  itself,  but  from  the  difficulty  of  under- 
standing a  practice  which  has  been  changed  every  ten  years  within 
my  recollection,  according  to  the  variations  of  judicial  caprice. 

The  misfortune  attaching  to  this  branch  of  the  law  is,  that  the 
administration  of  it  is  so  much  of  a  discretionary  character,  that  it  is 
made  to  vacillate  according  to  the  bold  or  the  timid  disposition  of 
the  Judge.  In  the  old  oays  of  Lord  President  Hope  and  Lord 
Gillies,  the  administration  of  the  estates  of  minors,  and  of  lunatics, 
was  carried  on  in  a  mode  which  certainly  involved  as  little  expense 
and  as  little  trouble  as  such  a  proceeding  could  reasonably  be  ex- 
pected to  occasion.  In  those  days  we  were  in  use  to  obtain  the  most 
important  warrants  from  the  Court,  upon  the  mere  presentment  of 
the  petition  in  the  single  bills ;  and  Mr  Parker,  who,  in  the  year . 
1835,  was  Assistant  Clerk  of  Session,  was  quite  correct,  when  he 
told  the  Court,  in  the  case  of  Livingstone,  July  3,  1835,  that  it  was 
the  practice  of  the  Court  (and  had  been  for  twenty  years  before,  as 
my  early  contemporaries  can  testify)  to  grant  warrants  to  make  up 
titles  to  pupils'  heritage,  to  divide  property,  to  grant  leases ;  in  short, 
to  do  all  the  ordinary  and  necessary  things  incumbent  on  a  factor 
loco  tuioriSf  without  any  intimation  whatever  in  the  minute-book,  or 
service  upon  any  one. 

The  First  Division  became  reconstituted  on  the  appointment  of 
President  Boyle  to  the  chair.  He  had,  as  colleagues,  as  great 
masters  of  the  law  as  have  ever  shed  lustre  upon  the  profession  ;.and 
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well  and  worthily  did  that  renowned  Court  ran  their  too  short  career. 
Even  those  of  us  who  can  carry  back  our  recollections  to  the  days 
of  Sir  Hay  Campbell  and  Blair,  have  never  seen  a  bench  that  so 
thoroughly  commanded  public  confidence^  at  the  same  time  that  it 
endeared  itself,  by  its  considerate  forbearance,  to  all  branches  of  a 

frofession  not  easily  satisfied.     During  this  period,  the  branch  of  law 
am  now  considering,  received  what  I  had  tnought  would  have  been 
Gonsideied  a  stable  and  settled  form.     The  President  brought  with 
faim  the  experience  of  thirty  years  in  the  Second  Division,  and  applied 
to  the  business  that  unfailing  good  sense  and  good  feeling  which  nave 
secured  him  such  an  endunng  part  in  the  recollections  of  a  contem- 
porary generation.     He  applied  himself  with  characteristic  energy 
and  sagacity  to  this  subject, — and  he  was  left  alone  to  manage  it.     I 
have  often  amused  myself  with  the  scQue  which  the  First  Division 
presented  during  the  first  quarter  of  an  hour  after  it  met.     The  old 
man  steadily  proceeding  from  petition  to  petition,  and,  in  his  low  and 
distinct  voice,  pronouncing  the  word  ^^  grant,"  until,  having  arrived 
at  the  ninth  or  tenth,  he  pauses,  and  points  out  some  defect — is 
satisfied  with  the  explanation,  or  is  not — and  in  this  latter  case  farther 
in(|uiry  is  ordered.    I  have  never  seen  him  order  a  petition  to  be 
withdrawn  on  the  ground  of  mere  verbal  inaccuracies ;  and  when 
any  addition  reauired  to  be  made,  it  was  done  at  the  bar,  without 
expense  and  witnoat  delay.     While  the  chief  is  thus  engaged.  Lord 
Mackenzie  passed  the  time  in  writing  upon  his  petitions  the  dictum 
of  the  President ;  Jefirey  amused  himself  with  his  flowers  from 
Craigcrook,  conversation  with  the  Lord  Advocate,  or  with  his  own 
reflections ;  and  Fullerton  waited  patiently,  twirling  his  spectacles, 
with  that  calm  contemplative  look,  which  not  even  the  physical 
pain  he  latterly  sufifered  on  the  bench  could  destroy. 
This  filmed  division  passed  away — 

*^  Too  fast  did  brother  follow  brother 
From  sunshine  to  the  sunless  land." 

Among  the  minor  misfortunes  attendant  upon  the  loss  of  such  en- 
lightened judges,  was  the  utter  loss  to  the  profession  of  the  practice 
which  they  had  made,  and  by  which  their  administration  of  the  affairs 
of  lunatics  and  minors  was  regulated.  This  practice  was  not  pub- 
lished in  books ;  it  was,  however,  familiar  to  the  judges,  the  counsel, 
and  the  men  of  business  engaged  in  working  it.  On  Lord  Jeflfrey's 
death,  in  January  1850,  he  was  succeedea  by  Lord  Cuninghame, 
who  had  been  for  thirteen  vears  in  the  Outer  House  a  Lord  Ordi- 
naiT,  and  who,  in  the  whole  of  his  judicial  career,  made  it  the  rule 
and  guiding  principle  of  his  judgments,  to  give  substantial,  justice, 
however  much  he  might  tnereby  outrage  the  rules  of  process. 
When  he  came  to  the  inner  House,  he  interfered  in  no  way  with 
the  old  practice,  which  he  fo«nd  working  so  smoothly.  In  May 
1851,  Lord  Mackenzie,  and  in  May  1852,  the  President,  left  the 
bench,  both  shortly  to  close  their  honourable  careers ;  and  they  were 
succeeded  by  Lord  Ivory  and  Lord  Colonsay,  two  judges,  of  whom 
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the  highest  that  can  be  said  is,  that  they  are  not  unworthy  sucoessors 
of  the  men  who  went  before  them.  Bat  it  was  a  great  misfortune, 
both  for  them,  and  for  the  profession  who  have  since  been  the  suf- 
ferers, that  they  had  not  been  associated  for  a  time  with  the  other 
judges  who  had  established  that  well-known  but  unwritten  practice. 
Lford  Ivory  had  been  absent  for  eleven  years  from  the  Inner  House, 
and  the  practice  he  found,  on  entering  it,  must  have  seemed  as  strange 
to  him  as  was  the  condition  of  the  village  and  the  mode  of  talk  to 
Kip  van  Winkle,  when  he  awoke  and  found  the  portrait  of  Greorge 
Washington  in  the  place  of  that  of  George  the  Third,  and  the  Battle 
of  Bunker^s  Hill  chorussed  in  the  place  of  Blenheim  and  of  Amn* 
court.  In  like  manner,  Lord  Colonsay,  so  long  absent  upon  Par- 
liamentary duties,  and  so  little  engaged  in  this  class  of  business,  owing 
to  his  being  at  the  head  of  the  profession,  could  bring  but  little 
of  the  knowledge  that  arose  from  personal  experience.  Lord  Ful- 
lerton,  though  he  lingered  on  till  November  1853,  was  in  bad  health  ; 
and  so  far  as  I,  upon  my  occasional  visits  to  the  Court,  could  see,  he 
never  interfered  between  the  new  judges  and  an  unfortunate  counsel 
who  might  be  asking  in  vain  what  for  ten  years  he  had  obtained  as 
a  matter  of  course,  and  who,  when  called  upon  to  produce  authority 
for  his  statement  as  to  practice,  was  unable  to  fina  in  written  books 
that  which  was  as  well  known  to  every  practitioner  and  counsel  pre- 
sent as  the  most  familiar  page  in  Erskine.  I  have  sometimes  wished 
that  Lord  FuUerton  had  broken  for  a  moment  his  moody  silence, 
to  corroborate  a  statement  which  the  counsel  made,  that  these  things 
were  matters  of  daily  practice  in  the  days  of  old ;  but  he  never  spoke. 
And  he  did  not  leave  the  bench  until  he  saw  the  last  remnant  nutter 
away,  of  those  rules,  which  had  been  so  elaborated  during  ten  years 
by  the  care  of  the  old  President. 

It  may  have  been  that  the  old  practice  was  defective.  I  can 
scarcely  bring  my  mind  to  that  conclusion,  however,  when  I  know 
that  it  satisfied  the  profession ;  and  still  more,  that  it  satisfied  the 
First  Division,  constituted  as  it  was  then.  They  were  not  careless 
judges.  To  the  unwearied  applications  of  Lord  President  Boyle  do 
we  owe  the  Pupil's  Protection  Act.  In  departing  from  their  practice, 
the  public  have  been  subjected  to  considerable  inconvenience,  which 
is  something ;  and  the  most  favourite  of  all  our  courts  have  had  an 
implied  censure  passed  upon  their  proceedings,  which  it  is  difficult* 
to  bear.  Still,  they  may  have  been  in  error.  The  House  of 
Lords  had  sometimes  the  presumption  to  reverse  their  judgments  ; 
and  I  am  willing  to  admit,  that  in  the  matter  of  administration  of  the 
estates  of  minors  and  lunatics,  where  there  was  so  little  of  previous 
regulation  settled  by  decision,  that  it  was  possible  they  might  have 
gone  astray.  But  what  has  been  the  result  of  a  diiferent  system  ? 
A  professional  ferment, — which  will  ultimately  end  either  in  the 
adoption  of  a  different  code  by  the  present  courts,  or  in  the  abo- 
lition of  the  jurisdiction  altogether. 

Let  me  entreat  your  attention  for  a  moment  to  the  character  of 


1857.]  BY  THE  COURT  OP  SESSION.  87 

the  property  with  which  the  Court  have  here  to  deal,  and  let  me 

f>int  out  the  injurious  effects  which  have  resulted  from  a  Reign  of 
error. 

The  estates  of  minors  and  lunatics  are  of  all  values.     Sometimes 
I  noble  lord,  with  a  thousand  (jnarterings,  and  ten  thousand  acres — 
sometimes  a  poor  tradesman,  wnth  limited  means,  and  a  large  family, 
saccumb  to  tne  infirmities  of  humanity.     If  it  be  a  wealthy  estate, 
of  coarse  it  is  the  duty  and  the  right  of  the  lawyers  to  make  the 
most  of  it.     Economy,  in  such  circumstances,  would  be  a  wasted 
virtae.     The  more  attendances,  and  printing,  and  discussions  there 
tre,  the  better ;  and  the  timidity  or  the  crotchets  of  judges  in  such  a 
case,  onlyoperate  in  a  right  direction.     But,  alas,  for  the  profession  I 
These  are  only  the  exceptional  cases  that  flicker  now  and  then  across 
the  horizon,  in  order  to  prevent  the  extinction  of  all  hope  of  re- 
surrection  of  fortunes  from  the   law.     Almost  all  the  cases  are 
those  of  countiy  tradesmen,  farmers,  small  landed  proprietors,  and, 
in  general,  that  class  of  the  cominnnity  who  have  the  industry  and 
energy  to  amass  a  little  means,  but  have  forgot,  in  their  eager  pur- 
snit  of  their  own  fortune,  to  provide  guardians  for  their  children. 
Of  course,  no  man  ever  thinks  of  providing  for  his  own  insanity, 
and  of  nominating  a  tutor  to  take  care  of  him  and  of  his  affairs 
when  that  calamity  overtakes  him.     I  remember,  about  twenty-five 
rears  ago,  of  a  case  which  occurred  in  the  First  Division  of  the 
Coort  (the  name  of  which  I  forget,  and  therefore  I  cannot  say 
whether  it  be  reported  or  not),  in  which  the  Court  expressed  a  very 
decided  opinion  that  such  a  contingent  nomination  was  valid,  and 
that  the  nominee  had  a  right  to  the  guardianship  in  preference  to 
the  tutor-at-law.     I  do  not  say  that  I  could  bring  myself  to  nomi- 
nate a  curator  in  the  event  of  my  own  insanity,  merely  because  the 
administration  of  my  estate,  under  the  superintendence  of  the  Court 
of  Session,  would  be  so  expensive,  troublesome,  and  unsatisfactory. 
Bat  this  I  will  say,  that  any  man  who  has  had  practical  experience 
in  recent  days  of  such  management,  will  be  guilty  of  grievous  crime 
towards  his  family  and  his  own  memory,  if  he  do  not  execute  a 
settlement  with  a  nomination  of  tutors  and  curators  of  such  a  cha- 
racter as  for  ever  to  bar  the  Court  of  Session  from  interference. 

Yet,  when  one  looks  at  the  theory  of  the  matter,  how  admirable  it 
is  I     How  superior  it  ought  to  be  to  the  extrajudicial  administration 
of  testamentary  trustees !     What  an  admirable  system  for  checking 
fraud  I     Examination  and  inspection  of  accounts  appointed ;   an 
inventory  of  the  estate,  with  an  account  of  its  annual  cnarges,  neces- 
sary to  he  lodged ;  and,  above  aU,  security  found  against  the  knavery 
or  the  misfi)rtune  of  the  curator.     Then  you  have  that  admirable 
stimulus  to  zeal — the  factor  is  paid  for  bis  services — a  stimulus, 
vithout  which  there  can  be  no  efficient  service  rendered.    No  man 
ever  worked  continuously  for  nothing.      Affection,  relationship, 
pride,  may  induce  a  man  to  make  a  few  efforts  on  behalf  of  others ; 
but  in  the  course  of  a  long  professional  life,  I  have  noticed  this  as 
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an  indubitable  truth,  that  the  cheapest  of  all  service  is  that  which  is 
paid  for. 

In  these  circumstances,  what  is  the  incumbent  duty  of  the  judges! 
Is  it  not  to  open  wide  the  portals,  and  render  access  to  them  easy ; 
to  encourage  peo]>le  to  place  the  affairs  of  their  infant  children,  or 
their  lunatic  relatives,  in  the  hands  of  an  officer  who  gives  security 
for  good  conduct.  In  England,  they  speak  of  rendenng  the  disap- 
pearance of  funds  in  the  hands  of  testamentary  trustees  criminal,  on 
account  of  the  enormous  amount,  and  the  frequency  of  the  defalca- 
tions which  daily  outrage  public  morality.  The  office  of  testament- 
ary trustee  is  a  thankless  one  at  best ;  and  if  the  management  by 
factors  loco  tutoria  and  curators  bonis  had  been  allowed  to  be  con- 
ducted without  those  annoyances  which  of  late  years  have  exhausted 
the  public  patience,  it  would  be  the  wiser  course  to  allow  all  trust- 
estates  to  be  managed  by  judicial  factors.  In  this  matter,  the  Court 
of  Session  occupy  a  position  somewhat  analogous  to  that  of  the 
Encumbered  Estates  Court  in  Ireland.  There  vou  have  a  Court 
which  has  achieved  a  success  the  most  remarkable,  amid  circum- 
stances so  abnormal,  and  working  out  an  experiment  so  noveL 
But  it  did  this  simply  by  comprehending  at  once  the  character  of 
its  lofty  mission,  it  rose  superior  to  all  the  miserable  technicalities 
of  forms  of  process ;  and  this,  too,  though  it  was  worked  by  men 
who  had  passed  their  lives  in  the  practice  of  the  most  technical  of 
all  systems  of  law.  In  like  manner,  what  have  the  ordinary  rules 
and  forms  of  process,  which  are  observed  in  matters  of  contentious 
litigation,  to  do,  with  a  branch  of  business  in  which  the  judges  sit, 
not  as  lawyers,  but  aspatres  conscriptij  as  fathers  of  families,  as  hus- 
band to  the  woman  whose  husband  has  turned  lunatic.  What 
other  duty  have  they  in  such  circumstances  towards  the  poor  or- 
phans or  the  afflicted  matron,  but  that  of  administering  their  small 
patrimony  in  a  manner  the  easiest  and  the  cheapest  that  their  sa^- 
city  can  invent?  Why  add  affliction  to  the  afflicted,  by  heaping 
unnecessary  attendances  on  them,  or  throwing  out  their  petitions 
because  these  are  drawn  up  according  to  a  taste  and  style  that 
might  have  been  improved  t  If  the  things  omitted  in  the  petitions 
are  thought  necessary,  why  create  the  needless  irritation  of  tnrowing 
the  paper  back  into  the  agent's  hands,  the  effect  of  which  merely  is 
to  pass  a  few  more  pounds  into  the  hands  of  the  printer,  all  to  the 
increase  of  expense  to  the  afflicted  family  f  Is  there  no  hardship  in 
the  delay  occasioned  thereby  in  a  pressing  business ;  and  is  the  in- 
creasing unpopularity  of  the  system  under  which  these  things  are 
done  not  a  matter  to  be  shunned?  Under  that  excellent  presi- 
dency, to  which  one's  recollections  so  often  turn,  I  never  remember 
to  have  heard  of  any  treatment  of  practitioners  which  exposed  them 
to  such  indignity.  If,  in  the  prayer  of  the  petition,  the  party  did 
not  pray  for  service  upon  all  on  whom  it  ought  to  be  served,  the 
Court  did  not  tell  the  agent  that  he  required  to  begin  the  whole 
thing  of  new,  with  severe  remarks  superadded;  but  they  simply 
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ordered  the  service  to  be  made  in  the  proper  way.  Lori  President 
Boyle  was  the  firat  who  required  service  npon  a  lunatic  before  a 
curator  coald  be  appointed  to  him.  I  have  had  the  curiosity  to  look 
through  the  petitions  which  passed  through  my  chambers  after  this 
rule  was  established,  and  1  find  that  in  every  one  of  them  the  old 
style  was  adopted  of  simply  praying  for  intimation ;  and  yet  the  in- 
terlocutor of  the  Court  ordered  both  intimation  and  service. 

And  what  was  the  result  of  this  most  liberal  and  wise  administra* 
tbn  of  the  law,  in  which  the  Court,  in  respecting  the  practitioners, 
i^espected  themselves  t  Factories  and  curatories  became  popular, 
ana  the  system  of  management  by  tutors  at  law,  which  in  my 
younger  days  was  the  common  resource,  almost  fell  into  desuetude. 
I  have  seen  as  many  sei'vices  of  tutors  at  law  in  ten  months,  during 
my  apprenticeship,  as  in  the  ten  years  of  Lord  President  Boyle's  reign. 
1  do  not  intend  to  enter  minutely  into  the  various  harsh  proceed- 
ings of  these  latter  years.  I  have  been,  like  others,  a  sufferer.  I 
bare  had  petitions  drawn  firom  styles  which  bear  the  signatures  of 
"iJo.  Blair"  and  "Geo.  Cranstoun'*  thrown  aside  as  informal  and 
defective.  In  these  we  have  all  suffered  alike.  But  there  are  one 
or  two  points  upon  which  I  would  wish  to  speak  in  other  than 
general  terms  of  complaint. 

No  one  can  acquire  any  knowledge  of  this  branch  of  business 
ftom  books;  simply  because,  as  I  have  already  said,  each  successive 
generation  of  jud^s  make  a  form  of  process  for  themselves.     And 
still  more  wonderful  is  it  to  find  contemporary  courts  walking  on  in 
its  own  independent  career,  with  a  form  of  process  of  its  own.    What 
the  Second  IMvision  does,  the  first  Division  abjures.    In  hoc  igitur 
wnJUcta  quibus  adstipulahimurl     In  scarcely  one  particular  is  the 
practiee  of  the  two  courts  alike.    Take,  for  example,  the  case  of  a 
petitiMi  for  a  factor  loco  tutoris  to  minor  children  presented  to  the 
Second  Division.     I  am  informed  that  the  first  thing  which  is  done 
kf  for  the  presiding  judge  to  fix  upon  the  most  respectable  practi- 
tioner in  the  Court  at  the  moment,  and  appoint  him  curator  ad  litem 
to  investigate  as  to  whether  an  appointment  is  necessary,  and  as  to 
the  fitness  for  the  office  of  the  nominee.     It  seems  that  some  very 
unfit  person  had  been  appointed  factor  upon  a  certain  occasion;  and 
the  Court,  having  been  thus  deceived,  taKO  this  means  of  precaution. 
It  produces  a  report  from  one  of  my  brethren,  and  puts  into  his 
pocket  a  small  honorarium;  and  if  the  other  expense  connected  with 
these  petitions  were  as  well  awarded  as  this,  you  would  never  hear 
complaint  of  mine.    The  First  Division,  on  the  other  hand,  have  no 
«uch  preliminary  investigation.    They  trust  to  the  self-interest  of 
the  relatives  to  recommend  a  proper  nominee,  and  to  the  security 
which  the  caution  affords  for  accounting  for  the  funds. 

Again,  in  the  First  Division,  if  a  man  dies,  leaving  infant  chil- 
irenj  and  his  brother  is  resident  in  England,  they  will  not  entertain 
Itts  petition  for  the  appointment  of  a  guardian  to  look  after  the 
vot.  i.~ifo.  n.  mBUAKY  1857.  ^ 
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affairs  of  these  orphans,  unless  be  sist  a  mandatory.     Of  course,  if 
the  English  brother  be  a  noble  and  honourable  Lord,  his  agent  here 
has  no  objections  to  become  his  mandatory.     But  if  be  be,  as  he  in 
general  is,  a  poor  struggling  wretch,  like  his  defunct  brother  in 
Scotland,  the  agent,  if  he  be  timid,  hesitates  at  incurring  an  un- 
known responsibility ;  and  delay,  and  trouble,  and  correspondence, 
and  expense  all  take  place.     Now,  I  have  never,  along  with  all  my 
brethren,  been  able  to  comprehend  under  what  authority  the  First 
Division,  ever  since  the  year  1852,  have  thought  proper  to  insist  upon 
such  a  requisite.     I  deny  the  right  of  the  judges  to  I'efuse  to  write 
upon  a  petition,  though  there  be  no  mandate  from  the  uncle  resident 
at  Carlisle.    Every  one  of  the  Queen's  subjects  has  the  right  of 
audience  in  all  her  Courts,  qualified  only  with  this  condition,  that 
if  an  Englishman  litigate  here  with  a  Scotsman,  he  must,  if  the 
Scotsman  so  desire  ity  sist  a  mandatory  to  be  responsible  for  expenses, — 
but  not  otherwise.     The  Court  have  not  the  power  to  dismiss  an 
action  brought  by  an  Englishman  without  a  mandatory,  if  the  de- 
fender be  content  to  litigate  without  one ;  and  it  would  therefore  be 
desirable — ^to  soften  the  apparently  arbitrary  character  of  the  rule — 
if,  on  the  next  occasion  when  this  is  insisted  on,  an  explanation  vrere 
given  of  the  authority  on  which  it  rests.     It  does  seem  to  partake  a 
Uttle  of  inhumanity,  to  say  that  the  Court  will  not  stretch  out  its 
protecting  hand  on  behalf  of  a  lunatic  wanderinff  in  his  madness 
throughout  the  country,  or  of  infant  children  who  have  no  Scottish 
friends,  merely  because  their  brother  or  uncle  in  England  is  too 
poor  to  sist  a  mandatory. 

But  it  is  in  the  matter  of  petitions  for  special  powers  that  the 
practitioners  are  chiefly  interested.  In  the  First  Division  such  a 
petition  is,  in  the  first  place,  intimated,  which  requires  the  first 
attendance  of  counsel  and  self;  it  then  appears  in  the  summar  roll, 
which  is  attendance  the  second ;  it  is  then  remitted  to  the  Lord  Or- 
dinary, before  whom  I  and  my  counsel  attend.  He  makes  avizan- 
dum ;  the  case  again  appears  in  his  roll,  when  my  counsel  and  I 
attend,  and  he  remits  to  his  man  of  business.  I  attend  before  the 
man  of  business,  and  he  remits  to  a  builder,  or  farmer,  or  other 
tradesman,  who,  upon  being  satisfied  or  dissatisfied,  reports  to  the 
man  of  business,  wno  reports  to  the  Lord  Ordinary,  who  reports  to 
the  First  Division,  who  decide  the  case.  Endless  expense  1  motion 
without  progress  I  reports  verbal  and  written  I — increasing  at  every 
stage,  until  at  the  last  the  very  small  matter  has  actually  been  swal- 
lowed up  by  the  enormous  expense.  Have  the  judges  ever  con- 
sidered tne  absolute  saving  to  the  infant  children  even  of  a  single 
attendance  of  counsel  and  agent  t  Now  all  this  is  quite  different  in 
the  Second  Division.  There  we  have  no  remit  to  the  Lord  Ordi- 
nary. It  is  so  especially  in  entail  petitions,  of  which  alone  I  have 
had  practical  experience.  The  remit  is  made  direct  to  the  reporter 
from  the  Division,  and  the  matter  is  ended  in  half  the  time ;  and  I 
see,  upon  looking  at  my  ledger,  at  about  one  half  the  expense. 
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In  the  First  Division,  when  a  little  girl  comes  to  tbe  age  of  twelve 
years  and  one  day,  the  Court  tarn  her  adrift,  and  inform  her  that 
from  that  hour  they  can  take  no  charge  of  her  fortune  or  herself. 
If  she  needs  advice,  shccan  choose  curators;  but  they  will  not.  The 
law  has  said  that  at  that  age  she  has  the  power  to  do  so ;  and  as  the 
law,  in  its  wisdom,  has  so  spoken,  ther  hold  it  incumbent  upon  her 
to  exercise  the  wise  discretion  of  which  she  is  then  presumed  to  be 
the  master.  Once  more,  let  us  ask  if  this,  which  has  been  solenmlj 
decided  by  the  First  Division,  be  consistent  not  merely  with  the 

rcdce  of  Scottish  lawyers,  but  with  the  common  sense  of  mankind? 
no  country  of  civilized  Europe,  does  the  Supreme  Court,  which 
has  the  guardianship  of  infants,  refose  its  protecting  hand  till  the 
a^  of  majority.    And  why  do  the  First  Division  act  differently? 
Ofcourse  It  would  be  ridiculous  to  argue  i^ainst  the  notion,  that 
the  Court  refuse  their  interference  because  of  the  actual  capacity  of 
the  hide  girl  to  choose  guardians  for  herself.    Precedent  was  all  the 
other  way.    During  the  ten  years  of  the  reign  of  the  late  First 
DivisioD,  it  was  matter  of  daily  practice.    A  number  of  cases,  I  see, 
bare  been  reported;  but  that  a  hundred  such  nominations  took 
place  during  that  period,  I  can  certify  from  veritable  information. 
Alost  of  them,  no  doubt,  were  cases  where  there  were  children  above 
papillarity,  and  children  under  it,  and  where  the  same  oflScer  was 
a/)/X)inted  curator  bonis  and  factor  loco  tutoris  to  the  elder  and 
voonger  children.     This  is  the  common  case ;  and  I  do  not  under- 
stand that  even  the  First  Division  dispute  the  authority  of  these 
precedents.     If  they  do,  we  are  not  under  the  guidance  of  an  estab- 
lished law,  but  a  judicial  vacillation  as  shifting  as  the  winds.     But 
if  it  be  competent  to  nominate  a  curator  bonis  to  minors  puberea  in 
the  one  case,  why  should  it  not  be  so  in  the  other  ?     In  the  case  of 
a  single  child,  where  there  would  be  onlv  one  set  of  guardians,  with- 
oat  a  factor  managing  the  younger  chiloren's  affairs  to  check  them, 
is  it  not  more  expedient  that  the  guardian  should  be  under  the  stem 
check  of  annual  mspections,  and  the  responsibility  afforded  by  the 
caution  which  he  has  found.  What  are  curators  chosen  by  a  minor? 
A  chance  selection,  made  under  the  promptings  of  the  mistress  of 
the  boarding  school,  or  on  the  suggestions  of  the  dear  old  nurse. 
They  find  no  caution ;  they  are  under  no  responsibility.     If  they  do 
lio  positive  wrong,  they  are  not  responsible  for  any  amount  of  negli- 
gence ;  and  yet  it  is  to  such  a  class  of  officers  that  the  First  Division 
would  wish  the  affairs  of  minors  to  be  confided,  in  preference  to  the 
official  officer  of  the  Court.     At  all  events,  such  is  not  the  opinion 
of  the  Second  Division,  who  never  hesitate  to  appoint  curators  bonis 
to  minors  puberes  equally  as  to  lunatics.  And  thus,  at  our  own  doors^ 
without  going  to  the  House  of  Lords  to  get  the  judgments  reversed, 
we  have  the  bane  and  the  antidote ;  and  tience  our  only  comfort. 

But  I  am  weary  of  my  complainings.  If  I  do  no  other  good,  I 
may  perhaps  have  warned  my  brethren  by  an  experience  which  I 
have  acquired  of  the  working  of  the  discordant  practice!  of  the  two 
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DivisioDB,  at  some  expense^  and  with  some  loss  of  temper.  I  hope, 
however^  the  time  may- come  when  more  uniformity  will  prevail,  and 
a  more  liberal  and  enlightened  spirit  be  infused  into  this  importsot 
branch  of  practice. — ^I  am,  Sir,  your  obedient  servant, 

Ak  Old  Pkactitionsb. 

[Our  correspondent's  letter  may  prove  of  some  value  at  the  pre- 
sent moment;  and  he  will  have  the  consolation  of  knowing  that  a 
legislative  measure  is  about  to  be  introduced,  which  will  alter  entirely 
this  branch  of  practice.  At  present,  these  petitions  occupy  a  large 
portion  of  the  time  of  the  First  Division,  which  might  be  better 
spent ;  and  we  understand  that,  with  the  view  of  giving  to  the  Inner 
House  more  time  for  the  disposal  of  cases,  the  whole  of  the  minis- 
terial business  of  the  Court,  in  regard  to  minors,  lunatics,  judicial 
factories,  entail  petitions,  petitions  under  estate  Acts,  and  so  forth, 
is  about  to  be  nanded  over  to  the  junior  Lord  Ordinary,  without 
going  to  the  Divisions  at  all.  There  could  not  be  a  more  welcome 
change  to  the  Inner  House  Judges  themselves,  overburdened  u 
they  are  with  other  pressing  business. — £p.  J.  J.] 
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Catalogue  of  the  Law  JBooke  in  the  Library  of  the  Society  of  Writers 
to  Her  Majeettfe  Signet  in  Scotland.  By  William  Itoby,  W.S., 
one  of  the  Curators  of  the  Library.    Edinburgh,  1U56. 

This  is  a  verv  valuable  publication.  Law  is  such  an  extensive  sub* 
ject,  and  the  books  devoted  to  it  are  so  vast  in  number,  that  really 
one  may  say — Onerai  discentem  turba  non  inatruit  Eveiy  new 
issue  from  the  press  gives  fresh  point  to  the  Frenchman's  remarks, 
**  That  true  knowledge  consists  not  so  much  in  a  vast  and  extensive 
reading,  as  in  a  careiul  study  of  the  best  books,  with  the  discrimina- 
tion necessary  for  consulting  others,  and  an  appreciation  of  the  point 
which  fixes  the  question  at  issue."  The  difficulty  of  the  present 
day  in  getting  up  a  subject,  is  to  know  the  resources  which  are  at  a 
person's  command.  This  is  a  matter  to  which  great  importance  is 
attached  in  both  France  and  Germany,  where  every  course  of  lec- 
tures, includes  one  or  two  at  least  on  Legal  Bibliography.  But, 
strange  to  say,  till  the  issue  of  the  work  before  us,  no  such  book 
worthy  of  the  name,  was  in  existence  in  this  countrv.  A  Catalogue 
of  the  Advocates'  Library,  in  the  order  of  the  author's  names,  was 

Erinted  in  1831,  and  a  supplement  added  in  1838.    But  an  alpha- 
etical  register  is  of  little  or  no  use,  without  a  eatcUogtie  raisanSej  in 
which  every  book  published  may  be  found  by  reference  to  the  sub- 
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ject-matt^';  and,  at  present,,  the  only  index  to  the  litermnr  treasures 
of  this  splendid  collection  is  a  MS.  tome,  which  is  a  sealed  volume 
to  all  but  the  officials. 

Mr  Ivory  has,  however,  now  remedied  the  evil;  and,  in  doing  so, 
has  done  a  service  not  only  to  the  learned  order  of  which  he  is  a 
member,  but  to  the  profession  at  large.  Our  readers  must  not  sup- 
^aae  that  the  volume  has  any  of  the  dryness  of  a  catalogue  or 
dictionary ;  on  the  contrary,  it  is  a  very  readable  and  instructive 
treatise  on  a  subject  by  no  means  uninteresting  in  itself — a  history 
of  the  mode  and  manner  in  which  law  has  been  expounded  and  dis- 
cussed by  writers  of  every  nation  and  every  age. 

The  plan  adopted  is  based  on  the  very  admirable  one,  which  some 
may  have  seen  in  the  Bibliotheque  Choishe^  in  the  OpuscUs  de  Juris- 

C)€  of  Dr  Dupin  (Paris,  1851),  which  is  an  aDridgment  of  the 
work  issuea  by  this  distinguished  jurist,   and  M.  Camus, 
under  the  title  of  Bibliotlieque  le  Droit.    Its  distinguishing  feature 
is  a  classification,  according  to  an  exhaustive  analysis,  combining 
great  frcilities  for  reference,  with  the  advantage  of  displaying,  at  a 
dance,  the  various  books  bearing  on  every  branch.     The  work  is 
dinded  into  twenty-two  chapters ;  each  devoted  to  a  particular  de- 
partment of  j  urisprudence,  and  these  again  are  sub-divided  into  the  seve- 
ral dements  of  which  they  are  composed.     This  system  has  obviously 
/Treat  advantages  over  an  alphabetical  list  of  author's  names ;  but  to 
make  the  volume  complete  m  every  respect,  an  index  on  this  system 
is  given  at  the  end.    The  works  are  printed  in  the  order  of  publicar 
tioD,  which  enables  us  to  see  what  are  those  of  latest  authority. 
The  reference  is,  in  most  cases,  a  reprint  of  the  title  page,  '^  as  it 
was  considered  right  to  allow  the  autnor  to  describe  the  work  in  his 
own  words ;"  but  interspersed  throughout  the  volume  will  be  found 
much  useful  information,  not  only  as  to  who  and  what  the  authors 
were,  but  as  to  the  nature  and  scope  of  the  books  to  which  their 
names  are  attached.    The  chapters  relative  to  England  and  Ame- 
rica, are  preceded  by  a  brief  account  of  the  laws  and  courts  of  these 
countries,  sufficient  to  shew  the  authority  to  be  attached  to  the  dif- 
ferent English  and  American  decisions.     A  similar  kind  of  informa- 
tion is  given  with  respect  to  the  Scotch  Courts,  for  the  benefit  of 
those  who  are  not  members  of  the  profession  in  Scotland.     The 
volame  is  not  wholly  free  from  errors ;  but,  considering  the  exten- 
sive nature  of  the  undertaking,  the  inaccuracies,  so  far  as  we  have 
been  able  to  see,  are  far  fewer  than  might  have  been  expected,  and 
such,  as  we  have  observed,  are  only  defects  of  disposition,  according 
to  the  plan  proposed.    For  example,  the  General  Minute-Book  is 
placed  m  a  very  odd  comer,  under  the  title,  "  Acts  of  Sederunt.** 
Again,  in  the  Index,  we  find  "  Dreghorn,  Lord — ^Dec.— Justiciair 
Court ;"  but  his  Lordship's  "  Law  Points"  only  appear  under  his 
name — "  Maclaurin.*'     Tnese,  however,  are  matters  of  little  mo- 
ment ;  and  altogether  Mr  Ivory  has  placed  the  profession  under  the 
greatest  obligations,  by  the  mode  in  which  he  has  dischto'ged  his 
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laborious  and  veiy  uninteresting  duty.  We  cordially  concur  with 
him  in  the  hope  expressed  in  the  Preface,  ^'  that  some  member  of 
the  Faculty  of  Advocates  will  yet  prepare  a  iHxtalogue  raisonnie  of 
the  very  extensive  and  valuable  collection  of  Law  Books  in  the 
Library."  Unaaestionably  "  this  would  be  a  great  boon,  not  only 
to  members  of  the  Faculty,  but  to  the  profession  generally  through- 
out Great  Britain  ;  for  it  is  of  the  nature  of  such  a  catalogue  to  be 
serviceable  for  all  law  libraries.*' 


Revue  Historique  de  Droit  Francaie  et  Stranger.    Nov.-Dec.    Paris : 

Durand. 

This  is  a  bi-monthly  serial,  which  appears  to  be  devoted  to  his- 
torical and  general  jurisprudence.  Its  highly  philosophical  charac- 
ter demonstrates  the  extensive  range  of  legal  study  in  France ;  and 
explains  one  of  the  reasons  why  the  jurists  of  tnat  country  have 
long  maintained  so  distinguished  a  position  in  the  estimation  of 
Europe.  The  principal  articles  in  tne  present  number  are  Des 
liecueih  de  Droit  Romain  dans  la  Gaul  sous  la  domination  des 
Barbares.  Des  Assemblies  Provinciales  sous  Louis  XVL  Legis- 
lation Russe :  Le  Marriage.  But  we  must  honestly  confess,  that,  with 
a  due  sense  of  the  ^^  Judex  damnatury*  etc.,  we  have  been  unable 
to  get  any  further  than  the  above  Sommaire.  Such  topics  are  not 
exactly  in  our  way.  However,  we  have  no  doubt  the  articles  are 
all  very  good,  and  if  any  of  our  readers  have  either  the  time  or  in- 
clination for  such  subjects,  possibly  this  brief  reference  will  be  suffi- 
cient for  all  purposes. 


€nxxtspu]itmt 


THE  APPORTIONMENT  ACT. 
To  the  Editor  of  the  Journal  of  Jurisprudence, 

Su, — In  your  remarks  in  last  month's  journal,  on  the  Apportionment  Act, 
you  have  not  alluded  to  one  of  its  most  anomalous  practical  results — accordiDg, 
at  least,  to  the  interpretation  put  upon  it,  as  I  am  creditably  informed,  at  the 
Stamp  Office.  There  they  construe  the  term  ^^  lease,"  as  meanings  a  written  in- 
strument. Hence,  in  settling  succession  duty,  the  Act  is  only  held  to  apply  &> 
regulating  the  rights  of  heir  and  executor,  where  the  rents  accrue  under  written 
contracts.  Where  thev  are  drawn  under  arrangements  merely  verbal,  then  it  is 
considered  that  the  old  rule  still  applies.  It  would  be,  indeed,  difficult  to  dis- 
cover what  possible  principle  there  can  be,  why  succession  in  the  one  class  of 
cases  should  be  regulated  in  a  di£ferent  way  from  succession  in  the  other. 

It  is  sincerely  to  be  hoped  that  your  remarks  will  have  some  influence  in  getting 
us  relieved  from  the  operation  of  so  abburd  a  piece  of  legislation  as  the  Act  in 
question.  B. 

7th  Feb.  1867. 
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THE  STAMP  LAWS. 

To  the  EdUcr  of  the  Journal  of  Jftriiprudenee. 

Sib, — ^I  wish  you  would  direct  public  attention  to  some  of  the  inconsistencies 
of  the  stamp  laws.  None  of  those  can  be  greater  than  the  provision  regarding 
the  discharge  of  a  heritable  debt.  In  order  to  the  subject  of  the  security  being 
purified  at  the  Record  Office,  the  discharge  of  the  debt  must  be  recorded,  and, 
for  that  purpose,  must  contain  a  registration  clause,  which  requires  a  deed  stamp 
of  the  value  of  36s.  A  debt,  of  whatever  amount,  can  be  discharged  for  one  penny, 
ind  yet,  whatever  the  value  of  the  property  or  the  amount  of  the  debt — h.BO  or 
L 60,000 — ^to  the  purging  of  the  records  a  deed  stamp  is  necessary,  and  in  both 
instances  is  the  same.  It  is  to  be  hoped  that  future  legislation  on  this  branch  of 
the  revenue  will  sweep  off  so  absurd  and  oppressive  an  inconsistency,  and  authorise 
the  recording  in  the  Register  of  Sasines  of  a  discharge  executed  in  terms  of  the 
statute,  on  a  stamp  of  the  value  of  one  penny. — I  am, 

PUBLICUS. 


QUERIES  ON  POINTS  OF  PRACTICE. 

[Thk  department,  it  should  be  understood,  is  necessarily  confined  to  points  of 
practice.  Questions  of  law  should  be  made  the  subject  of  a  memoriid  for  the 
opinion  of  counsel.] 

Sm, — ^I  beg  to  refer  you  to  the  first  section  of  17  and  18  Vict.,  c.  62,  and  to 
the  seventh  section  of  the  latter  Act  19  and  29,  c.  91,  in  regard  to  cash  ac- 
counts, and  to  request  the  opinion  of  any  of  my  brethren,  in  a  future  number  of 
the  Journal,  whether  it  would  be  safe  to  trust  to  the  recording  of  a  bond  and  dis- 
position in  security  for  a  cash  credit,  as  equivalent  to  a  sasine ;  or  if  such  bond 
should  not  contain  a  precept  of  sasine,  and  be  followed  by  an  instrument  of  sasine 
duly  recorded. — I  am.  Sir,  your  most  obedt.  servant, 

A  Country  Practitioner, 


Bigtfit  rf  Dmsintis. 

COURT  OF  SESSION. 

FIRST  DIVISION. 

Balfour  and  Others  v.  C.  Kerr  and  Others — Dee,  6. 
Sale  and  Purchase  by  an  Agent. 
The  late  Mr  Gk>urlay,  represented  by  the  pursuers,  was  a  partner  of  the 
Dundee  Foundry  Company,  which  became  bankrupt,  and  whose  assets  consisted 
ptrtly  of  railway  shares.  Christopher  and  John  Kerr  were  the  agents  for  the 
oompanT,  and  in  1845  advised  a  sale  of  the  railway  shares,  which  were  then  of 
littJe  value.  They  conducted  the  sale ;  and  it  was  now  alleged  that  these  sales 
were  fictitious,  inasmuch  as  the  purchasers  in  reality  held  the  shares  in  trust  for 
the  Kerrs ;  also  that,  at  the  time  of  advising  the  sales,  the  Kerrs,  as  agents  for 
various  railway  companies,  knew  of  proposed  proceedings  which  were  expected 
greatly  to  raise  the  value  of  the  shares,  and  which  actually  did  have  that  effect. 
The  pursuers,  having  purchased  the  whole  effects  of  the  company,  now  raised  a 
reduction  of  these  sales.  Their  title  was  objected  to,  but  sustained ;  and  issues 
were  adjusted  to  try  the  question  whether  the  Kerrs  were  employed  by  the  com- 
pany to  sell  the  shares,  and  whether,  in  violation  of  their  duty  as  agents,  they 
became  the  purchasers  of  the  shares  as  a  company,  or  jointly  as  individuals. 
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PetUumeri,  James  Gilmoub  akd  OmM—COUmour^t  TrugteaJ.^Dee.  6. 

Entail — Objteikm  to  recording, 

A  petition  for  authority  to  record  ui  entail.     Oijeeted  by  the  institute  that 

he  could  not  conscientiously  take  benefit  under  the  entail,  it  being  executed 

under  such  circumstances  as,  in  his  opinion,  to  deprive  it  of  all  authority.     Ob^ 

jection  repeUed,  there  being  no  alleged  injury  from  recording. 

ErrcBiB  9.  RrrcHiB — Dec,  6. 
Cessio^Sheriff  Court  Process, 
An  objection  was  taken  before  the  sheriff,  in  a  process  of  cestio^  to  the  eom- 
petency  of  examining  the  pursuer,  in  respect  he  had  not  been  examined  at  the 
original  diet  or  an  adjourned  diet,  whereby,  it  was  said,  the  process  had  fallen. 
The  sheriff  repelled  the  objection,  and  an  appeal  was  presented  against  his 
judgment.  Objection,  that  the  judgment  appealed  was  not  a  judgment  disposing 
of  the  process,  and,  therefore,  incompetent  to  reclaim  against  it.    Sustaimd. 

Miller  v.  Small. — Dec,  11. 
ExcMkintUion  of  Havers — Confidentiality. 
The  Dundee  Union  Whale  Fishing  Company  entered  into  a  contract  of  ground- 
annual  with  Small  in  1836.  To  this  contract  Miller  obtained  right,  by  con- 
▼eyance  from  the  company,  in  1836.  He  charged  Small  for  the  ground-annual 
from  1842  to  1853.  Small  suspended  on  the  ground  that  he  had  sold  the  sub- 
fects.  That  reason  was  repelled.  The  question  remained,  whether  Miller  had  a 
title  till  1853,  when  he  acquired  it  from  the  Crown,  and  certain  averments  of 
collusion  were  made,  as  to  all  which  investigation  was  allowed.  Ogilvie,  law 
agent  in  Dundee  for  the  company,  examined  as  a  haver,  refused  to  produce 
excerpts  from  the  minutes  of  the  company,  and  also  a  correspondence  between 
him  and  the  company*s  agent  in  Edinburgh,  on  the  ground  of  confidentiality, 
and  also  because  he  thought  they  had  a  bearing  upon  a  pending  return  of  decla- 
rator and  reduction  by  SmalPs  disponee  against  the  company.  Objection 
repelled,  but  the  productions  appointed  to  be  made  to  the  commissioner,  in 
order  to  see  whether  any  portion  of  them  was  confidential,  and  not  bearing  on 
the  present  inquiry. 

DuNDAS  Hamilton  (MiUer  S^  Co*s  Trustes)  v,  Thb  Westebit  Bavk.— Dec.  13. 
Eetention — Pledge^  Sale. 
On  the  28th  Dec  1853,  the  Western  Bank  discounted,  for  Miller  k  Co.,  a 
bill  for  L.630  on  Sichel  of  Manchester.  It  fell  due  1st  May  1854.  On  16th 
March  they  discounted  another  bill,  by  the  same  parties,  for  L.380 ;  but  for  this 
last  they  got,  as  collateral  security,  a  delivery  order  for  300  cases  of  brandy  in 
bond,  **  to  be  held  by  them  until  the  retirement  of  the  bill  due  1st  May  for 
L.630.'*  And  on  the  28th  April  the  Bank  discounted  a  part  renewal  of  this 
L.630  bill  to  the  extent  of  L.500^  with  reference  to  which  Miller  k  Co.  authorised 
the  bank  to  hold  the  brandy,  "as  collateral  security,  until  Mr  Sichel's  next 
acceptance  to  us  matures  and  is  retired."  The  acceptance  was  duly  retired  on 
81st  August  1854;  but  in  the  meantime,  on  2lst  July  1854,  Miller  &  Co. 
received  accommodation  from  the  bank  to  the  extent  of  L.400.  They  did  not 
demand  redelivery  of  the  brandy  when  Sichel's  bill  was  retired.  They  were 
sequestrated  on  9  th  Sept.  1854.  Their  trustee  then  demanded  the  brandy,  as  it 
was  given  in  pledge  for  the  one  advance ;  but  the  bank  refused  on  the  ground 
that  they  possessed  it  on  a  title  e»  facie  absolute,  and  were  entitled  to  retain  it 
for  subsequent  advances.  The  Court  heldj  that  it  was  not  a  case  of  pledge,  as 
there  was  no  custody  by  the  defenders ;  that  the  transference  was  absolute ;  and 
that,  under  the  law  of  retention,  the  debtor  could  not  insist  on  the  performance 
of  the  personal  obligation  to  re-deliver,  without  himself  performing  all  those 
personal  obligations  under  which  he  lay;  therefore  the  bank  atsoibded  with 
modified  expenses. 
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FimfioLiiE  V,  Fairholmb's  Tbustkbs. — Dee,  16. 
Codicil — Reduction  ex  Leeto, 
Reduction  of  an  unattested  holograph  codicil.  The  writer,  in  his  trust-deed, 
directed  his  trustees  to  give  effect  to  an/  deed  executed  bj  him,  although  on 
death-bed,  and  however  informal,  if  clearly  indicative  of  intention.  The  heir-at- 
law  challenged  a  codicil  as  having  been  executed  on  death-bed,  and  therefore 
reducible  qnoad  the  heritage.  The  trustees  maintained  that  it  was  executed  of 
the  date  it  bore,  or  anterior  to  the  period  at  which  the  law  of  death-bed  applied. 
The  Court  allowed  evidence  of  its  date  to  be  taken  by  commission — the  pursuer 
to  begin. 

DoBiB  V.  Abebdebit  Railway  Coup avy.-^ Dec.  18.    A.  S.  1841. 
Jury  Trial. 
Application  made  for  a  commission  to  examine  a  medical  witness  in  an  ac- 
tion of  damages  for  injur v  sustained  by  a  collision  on  the  defenders'  railway ; 
the  cause  assigned  being  that  his  wife  was  dangerously  ill,  and  that  it  would  be 
unfit  for  him  to  attend  at  the  trial.     Directed,  that  the  case  did  not  fall  within 
the  Act  of  Sederunt  of  16th  Feb.  1841.     Motion  refused. 
Chbistib  «.  Scott. — Dec.  18. 
Jury  Trial — Reaeon/or  PoHponemeni* 
In  this  case,  the  day  of  trial  was  fixed.    The  defender  was  in  jail.     The  agent 
who  had  hitherto  conducted  the  case  had  given  up  his  agency;  and  the  new 
agent  now  applied  for  a  postponement,  on  the  ground  that  the  materials  for  the 
defence  put  into  his  hands  were  so  meagre,  that,  in  the  short  time  that  now  in- 
tervened till  the  day  fixed  for  the  trial,  he  could  not  undertake  to  do  justice  to 
the  case.     TVial  pottponed. 

BuBT  V.  BuBT  or  Henderson  and  Others. — Dee.  18. 
Count  and  Reckoning — Parties  called. 
Count  and  reckoning  against  the  representatives  of  the  deceased  Mrs  Burt,  as 
9ole  executrix  of  her  husband,  under  his  settlement,  in  1807.  Preliminary  De- 
fencm  (1)  Other  two  executors  accepted.  (2)  Action  against  their  representa- 
tires  is  cut  off  by  the  negative  prescription,  and,  therefore,  the  present  action 
against  the  representatives  of  the  tiiird  executor  cannot  be  insisted  in — all  par- 
ties are  not  cdled.  Repelled — the  action  being  laid  on  the  sole  liability  of  the 
defenders. 

Fursuer^B  ofKAofffiw— Qeils  v.  Gkils,  McQueen,  36 ;  Ross  v.  Baird,  July  18, 
1848 ;  Munro  v.  Lyon,  Feb.  26, 1829. 

Hat  v.  Simpson. — Dec.  19. 
fPoor  Law  Act — Statutory  Notice  of  ChargeaUlity. 
Action  of  relief  by  the  Parish  of  Edinburgh  against  the  Parish  of  South  Leith, 
for  the  muntenance  of  a  pauper  from  1846  tiU  1853.  Defence — no  statutory 
notice  ;  also  mora  and  settlement  of  mutual  claims.  In  1846,  the  Inspector  of 
South  Leith  wrote  to  the  Inspector  of  Edinburgh,  giving  the  history  of  the 
panper,  and  adding,  *'*'  You  should  either  send  her  to  the  House  of  Refuge,  or 
offer  to  take  her  into  your  workhouse,  of  course,  at  our  expense.*'  The  Court 
held,  that  though  there  was  no  proper  statutory  notice,  there  was  here  a  sufficient 
acknowledgment  of  liability — that  the  mora  told  as  much  against  the  one  party 
as  the  other,  inasmuch  as  the  Inspector  of  South  Leith  ou^ht  to  have  inquired 
what  was  done  under  his  letter ;  and  that  there  was  practically  a  contract  be- 
tween the  parties,  which  was  not  embraced  in  any  settlement.    Defence  rolled. 

Datidsov  v.  Montpenkt  and  Mackenzie. — Dec.  19. 
Diligence— Incorrect  Recording— Defence  of  Prior  Nullity. 
An  error  in  the  recording  of  an  inhibition  proved  fatal  to  it  in  a  competition 
with  the  creditors  of  the  party  inhibited.     The  inhibiting  creditor  raised  an 

VOL.  I. — ^HO.  II.  FKBRUARY  1867.  N 
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action  against  the  keeper  of  the  register,  who  pleaded,  that,  from  errors  in  the 
preparation  and  execution  of  the  letters,  the  inhibition  was  null  before  being 
presented  for  registration.  Supplementary  actions  were  brought  against  the 
agent  and  messenger.  The  informalities  founded  pn  were  chiefly,  that  the  bill 
on  which  the  letters  proceeded,  contained  no  correct  address  and  prayer  for  let- 
ters of  inhibition,  at  the  instance  of  the  creditor ;  and  that  the  bill  contained  do 
prayer  for  warrant  to  execute  the  letters  as  against  a  debtor  furth  of  Scotland. 
Also,  it  being  admitted  that  the  debtor  was  furth  of  Scotland,  and  not  disputed 
that  the  proceedings  were  applicable  to  edictal  citation,  it  was  objected  that  the 
execution  did  not  bear  that  the  messenger  proceeded  as  against  a  debtor  furth  of 
Scotland ;  also,  that  it  did  not  certify  that  the  debtor  was  inhibited  by  leaving 
a  copy  at  the  Record  Office.  The  Court  held  (Lord  Deas  rfw.)  that  these  objec- 
tions were  too  critical  to  be  sustained. 

Reid  r.  Lahond  and  Others. — Jan,  13,  1857. 
Heritable  and  Moveable — Personal  Obligation. 

Reid  held  a  bond  and  disposition  in  security  for  L.450,  from  Tait,  over  certain 
subjects.  These  were  purchased  from  Tait  by  the  defenders  at  the  nominal 
price  in  the  disposition  of  L.615 ;  but  only  L.165  were  paid  :  the  difference  of 
L.450  being  the  sum  in  the  heritable  bond  to  Reid,  and  under  burden  of  which 
the  purchase  was  made.  By  assignation  Tait  granted  to  the  pursuer  all  right  of 
relief  competent  against  the  defenders  as  regards  the  L.450.  Reid  brought  the 
subjects  to  sale,  when  they  realized  only  L.326.  He  brought  this  action  for  the 
balance  and  interest.  Defence — The  acceptance  of  a  disposition  under  a  real 
burden  does  not  impose  a  personal  liability  therefor,  far  less  a  Goi\junct  and 
several  liability  against  the  purchasers.     Repelled. 

Defenderz^  atahoriiiee — ^Erskine,  II.,  3,  47 ;  Creditors  of  Smith,  Diet.,  10,246 ; 
Creditors,  of  Broughton,  Diet.,  10,247 ;  Gardine  «.  The  Royal  Bank,  1  Macqueen, 
358;  Kippen,  February  24,  1852, 14  Session  cases,  533. 

LosH,  Wilson,  and  Bell  r.  Mabtin. — Jnn.  14. 
Process — Appeal, — See  supra,  p.  46. 

Petition  for  leave  to  appeal.  Objection — The  delay  thus  created  may  cause 
much  of  the  evidence,  chiefly  by  seafaring  persons,  to  be  lost.  Repdlea;  but 
before  granting  petition,  issues  to  be  adjusted. 

Petitioner^  Wood. — Jan.  16. 
Process— Judicial  Factor. 

It  is  not  an  imperative  rule  that  a  petition  for  discharge  of  a  judicial  factor,  or 
for  recall,  must  be  in  name  of  the  factor. 

Walker  v.  Walker.— Jan.  16. 
Proof— Legitimation  per  Sxib.  Mat, 

Question  of  legitimacy.  David  Walker  was  admittedly  bom  before  his  mother  s 
marriage  in  1803.  On  the  death  of  his  reputed  father,  David  Walker,  he  suc- 
ceeded to  property  which  other  members  of  the  family  now  claimed,  on  the  alle- 
gation that  he  was  the  son,  not  of  his  mother^s  husband,  but  of  another  man, 
David  Gray.  The  evidence  was  conflicting.  It  was  established,  that,  from  his 
birth  down  till  1853,  there  had  been  acknowledgments  of  his  status  as  legitj- 
mate  by  both  his  mother  and  reputed  father ;  and  that,  on  his  reputed  f*^*^'  ^ 
death  in  1831,  he  had  succeeded  to  a  lease  of  a  farm,  and  thereafter  executed  a 
renunciation  as  eldest  son.  On  the  other  hand,  bis  mother,  at  an  advanced  age, 
emitted  a  declaration,  in  which  she  stated  that  he  was  illegitimate.  At  that  tune, 
however,  there  were  disputes  in  the  family,  and  she  sided  with  those  members 
who  were  adverse  to  his  interest.  A  medical  man,  clergyman,  and  law  agent, »" 
of  them  in  her  confidence,  stated  that  they  then  heard  her  statements  of  ofif 
son's  illegitimacy  for  the  first  time.  It  was  not  proved  that  his  reputed  fatwr 
was  not  or  could  not  be  his  father.  In  the  circumstances,  the  status  of  leg;*"" 
macy  held  to  be  established. 
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Pet,  Sir  James  Riddell. — J<m,  17.* 
Entail. 
AppHcation  of  part  of  the  price  of  lands  sold  under  11  and  12  Vict.,  c.  36,  S 
25y  for  payment  of  debt,  in  payment  of  arrears  of  interest  arising  subsequently 
to  the  interlocutor  finding  the  estate  validly  charged  with  debt,  approved  of,  there 
having  been  a  deficiency  to  more  than  that  extent  of  rents  arising  from  the  lands 
anthorified  to  be  sold. 

RrrcHiE  V.  Ritchib,  Jan.  20. 
Process — Proof— Action  of  Divorce. 
In  the  couTBe  of  a  coi\junct  probation,  the  defender  entered  certain  appeals. 
The  process  was  concluded  on  19th  December ;  and  on  20th  December,  the  Lord 
Ordinary,  in  respect  the  counsel  for  the  defender  declined  to  be  heard  on  his 
appeals,  curcumduced  the  term  for  proving  against  him.  Hdd — that  certain 
witnesses  having  been  here  altogether  excluded,  circumduction  ought  not  to  have 
been  granted  tiU  the  issue  of  the  appeals. 

Rough's  Trustees  v.  Milleb. — Jan.  23. 

Bankrupt  Act,  2  and  3  Vict.^  c.  41,  S  sa 
Baxter  died  on  25th  April  1853,  indebted  to  the  pursuers  L.500.  His  daugh- 
ters confirmed  as  executors.  In  April  1 855,  the  pursuers  raised  an  action  against 
the  execntors  for  the  debt,  and  on  the  dependence  used  arrestments.  Within 
six^  days  of  the  arrestments,  the  estate  of  the  deceased  was  sequestrated,  and 
Miller  was  appointed  trustee.  The  first  deliverance  on  the  application  for 
sequestration  was  not  made  till  after  seven  months  from  Mr  Baxter's  death. 
The  pursuers,  in  respect  of  their  arrestments,  claimed  a  nreference.  The  trus- 
tee rejected  the  claim  under  section  83,  which  provides,  that  no  arrestment,  on 
or  alter  the  sixtieth  day  prior  to  sequestration  **  of  the  funds  or  efiects  of  a 
bankrupt/'  shall  be  effectual.  Pleaded — the  word  bankrupt  means  a  living 
debtor,  therefore,  section  83  does  not  apply.  Held,  that  there  was  nothing  in 
the  other  clauses  of  the  statute  to  support  such  limitation — therefore,  deliverance 
confirmed. 

Russell  v.  Hutohisoit. — Jan.  28. 
Landlord  and  Tenant — Assessment. 
Action  by  a  landed  proprietor  to  reduce  the  proceedings  of  a  parochial  board 
in  imposing  poor's  assessment,  on  the  allegation  that  the  board  had  overrated 
bim,  and  underrated  two  other  persons.  The  first  ground  of  action  was  aban- 
doned. The  second  was  rested  on  the  statement,  that  the  board  refused  to 
appoint  a  land-surveyor  to  value  a  farm  let  by  a  proprietor  to  his  brother,  but 
assessed  both  landlord  and  tenant  on  the  rent  contained  in  the  lease,  the  pursuer 
having  reason  to  believe  that  the  rent  was  under  the  real  value.  The  lease  was 
dated  1841,  and  provided  for  the  expenditure  of  L.500  in  drainage  during  its 
currency.  Defence — The  lease  is  the  proper  criterion  of  the  value  of  a  fiirm. — 
Ainslie  V.  Tumbull,  July  12, 1854.  No  special  circumstances  here  to  overrule 
that  decision,  the  present  being  an  ordinary,  and  not  an  improving  lease.  Siis- 
tainedf  there  being  no  allegation  that  the  rent  was  lower  than  would  have  been 
demanded  from  a  third  party. 

Paterson  v.  Hat. — Jan.  29. 
Poor-Law — Settlement  of  Lunatic. 
A  lunatic  child,  a  minor,  was  admittedljf  an  object  of  parochial  relief.  His 
father,  though  able-bodied,  was  imprisoned,  and  retained  his  birth  settlement  in 
the  parish  of  Laurencekirk.  He  had  never  acquired  any  other  settlement  by 
residence  or  otherwise.  The  lunatic  was  bom  in  Dalkeith.  In  a  question  be- 
tween these  two  parishes  as  to  the  liability — Pleaded  for  Dalkeithj  a  child  must 
follow  its  fiftthePs  settlement,  however  constituted. — Barbour  and  Adamson, 
House  of  Lords,  May  30,  1853.    Pleaded  for  Laureneekiri-- the  principle  of 
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Barbour — viz,^  not  to  aepante  the  members  of  a  family,  is  inapplicable,  for  sect. 
59  of  the  Poor  Law  Amendment  Act  proirides  for  the  separation  of  a  lunatic 
child.— See  Thomson  and  Morris,  March  26,  1829.  Held— Thtit  a  child  pu^, 
being  a  lunatic,  takes  its  parent's  settlement,  no  matter  how  acquired ;  and,  there- 
fore, that  the  parish  of  the  father's  settlement  here,  viz.,  Laurencekirk,  was 
chargeable  for  his  lunatic  child. 


SECOND  DIVISION. 

DoDS  V.  Fortune. — Jan,  13. 
Landlord  and  Tenant-^  Obligation — Repairs. 
The  pursuer,  in  a  lease  of  a  farm,  bound  himself  to  pay  to  the  defender  L.6d, 
on  production  of  vouchers  of  the  expenditure  of  that  sum  on  repairs  on  the  stead- 
ing. The  defender  was  allowed  to  retain  L.65  of  the  rent  paid  at  Candlemas 
1847.  In  1849,  only  a  smalTpart  of  the  repairs  had  been  executed.  In  an  action 
concluding  for  production  of  vouchers  or  repayment  of  the  money,  the  defender 
was  decerned  to  repay  the  balance  of  the  L.65,  after  deducting  tbe  sum  actually 
expended. 

Mabder  or  Smith  v.  Marder  or  Douolas. — Jan.  16. 
LegaJ,  Interest. 
In  an  accounting,  "  legal  interest"  was  claimed.    Tbe  Court  hdd  that  five  per 
cent,  was  still  legu  interest,  the  late  Act  only  permitting  parties  to  stipulate  for 
higher  rates. 

M'NAtjaHTOJfs  V.  The  CALBDoniAN  Railway  Compawt. — Jan.  15. 
Ass^thmenL— Master  and  Servant — Liability  of  Master  for  Injury  hy  FeUouh 

Servant. 

In  an  action  of  assythment,  at  the  instance  of  the  widow  and  children  of  s 
workman  killed  at  the  works  of  the  defenders,  they  pleaded  that  the  mortal 
injury  received  by  the  decea^d  was  the  result  of  the  negligence  of  a  fellow- 
servant,  and  they  were  therefore  not  liable.  The  Court  repelled  the  plea.  The 
Lord  Justice  Clerk  took  occasion  to  remark,  that  "  the  master's  liability  restid 
upon  the  broad  principle,  that  an  employer  being  liable  to  third  parties  for  in- 
juries caused  bv  his  servants,  a  fortiori  he  is  liable  to  one  servant  for  injuries 
caused  by  another." 

Authorities. — Linwood  v.  Hathom  and  Others,  Ma}r  14,  1817,  Fac.  Col. ; 
Sword  V.  Cameron,  Feb.  13,  1839,  I.  D.,  p.  493;  Rankine  v.  Dickson,  Jan.  31, 
1861 ;  M^Lachlan  or  Reid  v.  Bartonshill  Coal  Company,  July  7, 1862 ;  XIV.  D., 
p.  971 ;  Grey  v.  Brassey,  Dec.  1,  1862,  XV.  D.,  p.  136. 

Irvine  ti.  Irvine. — Jan.  17. 
Proof— Prodtiction  qfa  Document. 

A  letter  addressed  to  a  defender  in  a  divorce,  by  one  of  the  defendei^s  wit- 
nesses, was  referred  to  in  order  to  fix  dates  spoken  to  in  the  course  of  the  proof. 
Held  competent  to  prove  the  letter  and  put  it  into  process,  although  it  bad  been 
in  the  power  of  the  defender  before  the  record  was  closed. 

Pursuer's  authoritiee.Siai.  6  Geo.  IV.  c.  120;  Act  of  Bed.,  May  11,  1828; 
Ross  V.  M'Leay's  Trustees,  May  22, 1834,  XII.  S.  D.,  p.  631 ;  Wright  v.  Bell 
and  Others,  Dec.  10,  1836,  XV.  S.  D.,  p.  242;  Earl  of  Fife  v.  Piirie,  Jan.  16, 
1862,  XIV.  D.,  p.  331. 

Pridie  v.  Dick  and  Thomson.— Jan.  22. 
Damages — Relevancy. 
The  pursuer  concluded  for  damages  on  the  ground  that,  by  unreasonable  op- 
position to  him,  and  improper  acting  in  the  management  of  a  trust  by  the 
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defenden,  ids  eo-tnistees,  with  the  view  of  extruding  him  from  the  management, 
they  had  giren  the  pursuer  such  irritation  and  annoyance  as  caused  or  aggra- 
vated nervous  irritahility,  to  an  extent  which  rendered  him  unfit  to  follow  his 
business,  and  he  therebj  lost  a  valuable  practice.  The  Court  dismissed  the 
action  as  irrelevant. 

Pursuer^i  aiUkorities.—SUiT^B  Inst.,  LI.  9,  4 ;  Snare  v.  Earl  of  Fife's  Trustees, 
Jan.  17,  1852,  XIV.  D.,  p.  332  ;  Sedgwick  on  the  Law  of  Damage,  p.  96. 

BAifAOHAN  V.  Smith. — Jan,  23. 

Dam<igu — Relevaney, 

A  statement  that  the  defender  had  come  to  pursuer's  door  at  seven  o'clock  in 

the  morning,  and,  after  knocking  violently,  was  admitted,  when  he  proceeded  to 

search  the  house  for  stolen  goods,  without  any  legal  authority,  held  rdevant  to 

support  condusions  for  damages. 

Smith  r.  Kennedy  &  Lowson  (Flowerdew's  Trustees). — Jan.  24. 
LiabilUy  in  Damages  for  Wrongwu  Poinding, 
Smyth,  as  executor  of  his  sister,  Janet  Smyth,  raised  this  action  against  the 
defe&den,  concluding  for  damages  in  respect  of  injury  sustained  by  her  through 
tbe  iUegil  proceedings  of  the  late  W.  A.  Flowerdewyin  poinding  and  carrying  off 
fiiniitare,  tbe  property  of  Janet  Smyth,  on  decrees  against  her  mother  m  1832 
and  in  1836.    Sale  of  the  poinded  effects  was  interdicted ;  they  were  warehoused, 
and  after  lying  for  some  time,  were  sold  to  defray  charges  on  both  occasions. 
Floverdew  acted  as  agent  for  a  creditor  of  Mrs  Smyth,  at  whose  instance  the 
poiu^ug  in  1832  was  executed.     The  debt  was  subsequently  assigned  to  him, 
and  he  litigated  with  Janet  Smyth  as  to  her  right  of  property  in  the  poinded 
eflkls.   The  Lord  Ordinary's  (leaves)  judj^ment,  that  no  liability  for  damages 
i^tached  to  Flowerdew  for  the  wrongous  poinding  at  the  instance  of  his  client, 
was  acquiesced  in.     The  poinding  in  1836  was  at  Flowerdew's  instance.    Pro- 
ceedings were  taken  in  the  Burgh  Court  of  Dundee  to  vindicate  Janet  Smyth's 
right  to  the  goods,  which  were  found  to  be  her  mother's.     This  judgment  was 
reduced  as  contrary  to  evidence.     The  Court  held  that  the  defenders  were  bound 
to  restore  the  value  of  the  goods  poinded  in  1836,  but  were  not  further  liable 
in  damages. 

Spenob  «.  Tatlob  and  Othebs. — Jan,  29. 
Agent  and  Client — Contract, 
The  pursuer  undertook  professional  business,  on  condition  that  he  was  to  re- 
ceive such  pavments  to  account  as  the  funds  in  the  hands  of  the  defenders  (a 
committee  of'^the  claimants  of  a  succession)  could  afford,  besides  outlay,  and 
holding  the  defenders  personally  liable  only  in  the  character  of  individual 
claimants.  He  raised  an  action  for  the  amount  of  his  account,  alleging  that 
the  committee  held  funds  from  which  it  should  be  paid  ;  but  he  did  not  instruct 
their  possession  of  any  such  funds ;  the  action  was  dismissed. 

Akdebson  V,  ToBBiE. — Jan,  31. 
Agent  and  Client — Liability  of  a  Law  Agent — Relevantsy* 

The  punner,  a  Banner,  raised  this  action  of  damages  on  the  following  ground : 
He  employed  the  defender,  a  law-agent,  to  get  him  reponed  against  a  decree  in 
sbsenoe  in  a  Sheriff  Court.  The  defender  presented  a  petition,  but  did  not 
intimate  to  the  other  party  the  Sheriff's  deliverance  and  sist,  nor  put  in  de- 
fences; and  in  consequence,  ten  days  afterwards,  on  the  expiry  of  the  charj^e, 
the  purstto-'B  crop  and  stocking,  and  whole  effects,  were  poinded.  On  the  advice 
of  the  defender,  that  the  poinding  was  illegal,  the  pursuer  disposed  of  part  of 
the  poinded  effects,  his  rent  having  become  due.  He  was  thereafter  appre- 
iicnded,  and  incarcerated  for  breach  of  poinding.  The  Court  repelled  the  plea 
that  the  action  was  irrelevant 

ilitf4orffiaf.— Stats.  1  and  2  Vict.,  c.  119,  8  18;  10  and  17  Viet.,  c.  80; 
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Steyenson  v,  Dobbins  &  Bibby,  February  17,  1852,  xir.  D.,  p.  610 ;  Anderson 
v.  Anderson,  June  6,  1855,  xvii.  D.,  p.  804;  Rowand  «.  Stevenson,  July  6, 
1827,  V.  S.  D.,  p.  838,  and  in  H.  L.,  July  14,  1830,  iv.  W.  S.,  177  ;  Purves  v, 
Landell,  May  27,  1842,  iv.  D.,  p.  1300,  in  H.  L.,  March  10,  1845  ;  4  Bell's 
Apps.,  p.  46 ;  Cook  t?.  Faulkner,  November  26,  1850,  xiii.  D.,  p.  157. 

FouLis  u.  FouLis. — Feb.  3. 
Trust— Vesting. 

A  truster  directed  that  the  annual  produce  of  his  property  should  be  paid 
to  his  widow,  and  on  the  termination  of  her  liferent,  that  it  should  be  conveyed, 
in  particular  proportions,  to  each  of  his  three  .sons  or  to  the  children,  of  any 
one  of  them  predeceasing  his  mother.  The  two  eldest  sons  died  unmarried : 
they  survived  their  father.  In  an  action  of  declarator,  at  the  instance  of  the 
surviving  son, — Held,  that  the  fee  of  the  estate  vested  in  the  sons  a  morte  testa- 
tori$  ;  that  the  widow's  liferent  had  terminated  bv  her  renunciation  of  her  rights ; 
and  the  trustees  were  ordained  to  convey  the  whole  trust-estate  to  the  pursuer, 
on  his  expeding  services  as  heir  of  his  brothers. 

Authorities. — Pretty  v,  Newbigging,  Mar.  2,  1854;  xvL  D.,  p.  667;  Pearson 
«.  Casamajor,  in  H.L.,  July  18, 1839 ;  M'L.  and  Rob.,  p.  685 ;  Newton  v.  Thomson 
and  others,  Jan.  27,  1849,  xi.  D.,  p.  452  ;  Wallace  v.  Wallaces,  Jan.  28, 1807 ; 
Mor.  app.,  V.  clause  No.  6 ;  Marjoribanks,  Feb.  8,  1836,  xiv.  S.D.,  p.  21  ; 
Maxwell  v.  Wylie,  May  25,  1837, 15  S.D.,  p.  1005;  Forbes  r.  Luckieor  Downie, 
Jan.  26, 1838,  16  S.D.,  p.  374;  Earl  of  Home  v.  BothweUs,  Dec.  3, 1747,  Mor. 
2989  ;  Elchies  v.  provisions  to  heirs,  etc.,  No.  11  ;  Campbell,  Dec.  10,  1757, 
Mor.  2991. 

Maconochie — PeHtianer, — FA.  6. 

Judicial  Factor — Special  Powers, 

On  an  application  by  the  curator  bonis  of  a  lunatic  for  power  to  borrow  money 
on  the  security  of  his  heritable  estate,  the  majority  of  the  whole  Court  {diss. 
Lords  Justice  Clerk  and  Murray)  held  that  it  was  competent  to  grant  power  to 
a  curator  bonis  to  borrow  money  on  the  heritable  security  of  his  ward's  estate, 
when  it  was  clear  that  the  interest  of  the  ward  would  suffer  if  it  was  not  done  ; 
but  it  was  not  competent  to  grant  such  powers  merely  to  avoid  inconvenience, 
or  facilitate  operations  with  the  view  of  gain.  In  tne  circumstances  of  this 
application,  it  was  refused;  the  Court  did  not  think  a  case  of  sufficient  necessity 
had  been  made  out. 

Authoritiea.— Act  of  Sed.,  1730;  Stair's  Inst.,  i.  6,  25  ;  Colquhonn,  Feb.  22, 
1628,  Mor.  6276 ;  Stewart,  Jan.  21,  1663,  Mor.  p.  6279 ;  Colt.  July  3,  1801, 
F.  C. ;  Mercer  Elphinston,  May  31,  1814,  F.  C. ;  Bryce,  Jan.  25,  1828,  F.  C, ; 
Wilson,  Dec.  11,  1834,  xiii.  S.  D.,  p.  176;  Somerville,  Feb.  6,  1836,  ii.  S.  D., 
p.  461 ;  Finlayson,  June  4,  1835,  xiii.  S.  D.,  p.  861 ;  Agnew,  June  8,  1837, 
XV.  S.  D.,  p.  1094  ;  Crawford,  July  6,  1839,  i.  D.,  p.  1183  ;  Tweedie,  Jan.  16, 
1841,  iii.  D.,  p.  369;  Dunbar,  July  7,  1847,  ix.  D.,  p.  1426;  Thriepland,  June 
7, 1848,  X.  D.,  p.  1234;  Stott,  July  20,  1849,  xi.  D.,  p.  1495;  Stat.  12  and  13 
Vict.,  c.  51;  Hood,  Feb  6,  1850,  xii.  D.,  p.  914;  Campbell,  Dec.  11,  1851, 
xiv.  D.,  p.  312;  Muller  v.  Dixon,  Feb.  11,  1854,  xvi.  D.,  p.  536;  Watt,  Feb. 
23,  1856,  xviii.  D.,  p.  652  ;  Wood,  Mar.  6,  1856,  xviiL  D.,  p.  732. 


OUTER  HOUSE. 

Before  LORD  BENHOLME Dec.  18, 1856. 

Oeddes  v.  Simpson. 
Process — Reduction — Decree  by  Default — Sheriff  Court. 
Simpson  applied  to  the  Sheriff  of  Roxburgh  for  an  interdict  against  Greddes 
working  a  quarry ;  interim  interdict  was  granted  after  hearing  parties ;  conde- 
scendence and  answers  were  ordered.     Oeddes  failed  to  lodge  answers,  and  the 
Sheriff,  in  default,  granted  the  interdict,  and  decerned  against  him  for  expenses. 
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The  interdict  was  intimated,  and  a  part  of  the  expenses  decerned  for  recovered. 
In  an  action  of  reduction  of  the  decree  for  interdict,  etc  ,  and  for  damages,  a 
record  was  made  up.  After  hearing  parties,  the  Lord  Ordinary  reduced  the 
decree,  remitted  to  the  Sheriff  to  repone  the  pursuer  against  the  decree  by  de- 
fault, and  repelled  the  conclusions  for  damages  as  incompetent  hoc  statu. 

AuthorUies.^Aci  of  Sed.  1839,  sect.  115  ;  Stat.  16  and  17  Vict.  c.  80,  sect.  3 ; 
Kirk,  July  6,  1827,  V.  S.,  p.  905;  Martine,  Dec  3,  1833,  XII.  S.,  p.  165; 

Stevenson,  Feb.  17,  1862,  XIV.  D.,  p.  510 ;  Edinburgh,  Perth,  and  Dundee 

Railway  Company,  July  13, 1852,  XIV.  D.,p.  1001 ;  Moir,  Feb.  10,  1863,  XV. 

D^  p.  380;  Maclauchlan,  June  10,  1854,  XVI.  D.,  p.  937;  Fell  9.  Lyon,  Feb. 

Id,  1830,  VIIL  S.,  p.  543;  Drummond,  Jan.  28, 1832,  X.  S.,  p.  266. 


(The  following  decisions  have  been  acquiesced  in  by  the  parties.) 
Life  Association  op  Scotland  v,  Gemmell  &  Co. 
Husband  and  Wife — Insolvency — Life-Policy, 
The  late  Mr  Qemmel),  writer  in  Glasgow,  a  short  time  after  his  marriage, 
insured  his  life  for  L.500,  taking  the  policy  in  name  of  trustees  for  behoof  of  his 
widow.     He  paid  only  one  premium,  and  obtained  the  money  for  doing  so  upon 
a  loan  firom  one  of  the  trustees.   Having  died  insolvent,  the  trustee  on  his  seques- 
trated estate  claimed  the  proceeds  of  the  policy  on  the  ground  that  he  was  insoU 
rent  at  the  time  the  insurance  was  effected ;  and  the  widow  claimed  it  as  a  provi- 
sion fair  and  reasonable.    The  Lord  Ordinary  rejected  the  claim  made  on  behalf 
of  the  creditors,  because — 1st,  had  the  premium  been  in  reality  (as  is  stated  in  the 
policy)  paid  by  the  trustees,  there  could  have  been  no  question ;  2d,  had  the 
premium  been  advanced  by  the  trustees,  or  one  of  their  number,  this  would  have 
entitled  the  party  making  the  advance  to  retain  it  out  of  the  contents  of  the 
poliejy  but  no  more  ;  and,  lastly,  **  supposing  that  the  premium  had  been 
directly  paid  by  the  husband,  the  Lord  Ordinary  does  not  see  how  this  would 
entitle  h»  trustee  to  claim  any  more  out  of  the  fund  in  medio  than  his  advance, 
since  that  is  the  whole  price  paid  out  of  his  estate  for  the  constitution  of  the 
wife's  provision  by  way  of  insurance.^* 

Before  LORD  NEAVES. 
HuTCHROif  V,  M'Lachlan. 
Merchant  Shipping  Act — Apprentice — Wrongous  Apprehension, 
This  was  an  action  of  damages,  in  which  the  pursuer  alleged  that  he  was  illegally 
and  forcibly  taken  by  the  defender,  who  is  a  shipowner,  or  by  police  officers 
acting  on  his  orders,  to  the  police  office  at  Aberdeen,  and  there  detained  till 
next  day.     He  further  alleged,  that  at  the  police  office  the  defender  gave  as  a 
pretext  for  this  illegal  usage,  that  he  apprehended  the  pursuer  as  a  runaway 
apprentice   under  the  Merchant  Seaman  Acts;  and  he  accordingly  had  him 
brought  up  before  the  sheriff,  on  an  application  under  those  Acts,  which,  how- 
ever, was  afterwards  abandoned,  and  the  pursuer  liberated. 

The  defender  alleged  that  he  had  proceeded  regularly  against  his  apprentice 
under  the  Shipping  Acts,  and  produced  an  indenture,  which  was  signed  bv  the 
pursuer  by  a  mark,  and  also  by  his  father.  In  reply,  the  pursuer  admitted  that 
iie  had  wrought  on  board  the  defender's  ship,  but  denied  that  he  was  an  appren- 
lice  io  the  sense  of  the  Shipping  Acts  ;  and  alleged  that  the  defender  had  not  ob- 
served, in  his  procedure,  the  formalities  prescribed  bv  these  acts. 

The  Lord  Ordinary  found  that  the  allegation  of  illegal  and  forcible  taking  to 
tbe  police  office  by  the  defender,  or  by  his  orders,  formed  a  relevant  ground  of 
damage,  although  there  was  no  allegation  of  malice,  or  want  of  probable  cause. 

AiNSUB  «.  AiNSLIE. 

Accounting^  Settlement — Proof. 
This  was  an  action  of  accounting,  to  which  the  defence  was  a  plea  of  settle- 
ment, supported  by  certain  written  documents,  holograph  of,  or  initialed  by  the 
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pursuer,  but  which  were  not  held  to  be  sufficient  in  themselves  to  establish  a 
settlement.  The  pursuer  alleged*  that,  during  the  whole  period  of  the  alleged 
settlement,  she  had  been  in  a  state  of  body  and  mind  which  rendered  her  inca- 
pable  of  understanding  anj  business.  A  proof  was  allowed  to  the  defender  in 
support  of  his  averment  of  settlement,  and  to  the  pursuer  a  conjunct  proof. 
The  defender  concluded  his  proof,  and  the  pursuer  was  proceeding  to  examine  a 
medical  man  in  reference  to  the  state  of  her  mind,  when  objections  were  taken, 
and  reported  by  the  commissioner  to  the  Lord  Ordinary.  The  defender  objected, 
inter  alia,  that  a  reduction  was  required  to  cut  down  a  settlement  on  such  a 
ground;  to  which  it  was  answered,  that  it  was  not  proposed  to  cut  down  a  set- 
tlement, but  to  show  that  no  settlement  had  ever  been  concluded.  Objection 
repelled,  and  evidence  allowed  to  be  taken. 

Watt  or  Qbaham  v.  Wright. 
Accounting — Discharge  by  Married  Woman. 
This  was  an  action  to  compel  the  defender  to  account  for  the  price  of  certain 
lands  sold  by  him  under  a  bond,  and  which  belonged  to  the  female  pursuer,  who 
sued  along  with  her  husband.  The  defence  was,  Ist,  a  regular  dischargee  bv  the 
female  pursuer ;  and  2dfy,  that  the  defender  had  fully  accounted.  The  Lord 
Ordinary  found  that  the  discharge,  being  by  a  married  woman  without  her  hus- 
band, was  not  per  se  sufficient  to  exclude  the  action,  and  allowed  the  defender 
an  issue  with  a  view  to  the  trial  of  the  question,  whether  the  female  pursuers 
share  of  the  price  had  been  duly  accounted  for  to  her.  The  Second  Division  re- 
called the  interlocutor,  so  far  as  it  allowed  an  issue,  and  remitted  to  the  Ljjrd 
Ordinary  to  proceed  to  investigate  the  question  by  a  competent  mode.  The 
defender  was  then  proceeding  to  discuss  the  mode  of  investigation,  when  the 
pursuers  objected  that  as  the  plea  of  discharge  was  not  sustained,  the  defender 
was  now  bound  to  satisfy  the  conclusions  for  accounting,  by  producing  ws 
accounts.  The  Lord  Ordinary  held  that  the  defender  must  now  produce  his 
accounts. 


HIGH  COURT  OF  JUSTICIARY. 

Heb   Majesty's   Advocate    ».    BLACK.->Kr0-ramn^ — Indictment— J^ 
vancy — Evidence. — In  an  indictment  charging  the  pannel  with  wilfully  setting 
fire  to  his  premises,  it  was  set  forth  in  the  minor  that,  along  with  the  P'^Pf^^ 
destroyed,  there  were  consumed  "  also  the  furniture  and  goods  and  other  effects 
therein  or  part  thereof,  the  property,  or  in  the  lawful  possession  of  and  for,  tne 
said  Daniel  Black."     The  statement  was  ordered  (by  Lord  Ivory,  at  Glasgow; 
to  be  struck  out,  as  a  person  is  entitled  to  destroy  his  own  property,  where 
neither  fraud  nor  danger  to  the  lieges  is  averred.     The  diet  whs  then  V?^^:^ 
pro  loco  et  tempore,  and  criminal  letters  were  served,  in  which  the  ^P**^J,  ??^ 
was  the  same  as  in  the  indictment,  with  the  exception  of  the  words  ^^|^ri 
Evidence  having  been  tendered  as  to  certain  insurances  which  the  pannel  n 
effected  upon  his  stock  and  furniture,  in  order  to  prove  motive,  the  same  w 
objected  to,  inasmuch  as  the  case  was  only  one  of  destroying  a  building 
property  of  another ;  and  in  the  absence  of  any  charge  of  intention  *^  1      ^ 
Insurance  Companies,  the  evidence  was  inadmissible.     The  Court  (Lord  y^^ 
diss.)  sustained  the  objection,  holding  that,  under  the  indictment,  it  was  ^^^^^^^ 
petent  to  prove  that  the  pannel  had  his  own  furniture  and  effects  *?®"''f  tf  -,je- 
time  of  the  fire-raising.     In  the  same  case,  proof  of  the  ownership  ^\^  f  V^ 
niises  by  the  parole  testimony  of  a  factor  was  held  competent. — Verdict, 
Proffen,  ,        rrvg 

Suspension. — M*Rab  v.  Blaib. — Summary  Criminal  Trial—  ^^^^^a7o  be 
suspender  was  sentenced  by  the  Sheriff  to  thirty  days*  imprisonment,  and 
whipped  or  suffer  an  additional  imprisonment  of  ten  days.     The  Court  nei<*  ^^ 
this  sentence  was  competent  under  the  powers  conferred  by  the  Acts  9  Geo. 
c.  29,  and  14  and  16  Vict.  c.  27,  sect.  6.— Nov.  27, 1856. 
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SHERIFF  COURT,  GLASGOW. 

THE  BAinLBrPTCT  ACT-^-UEQDEBTRATIOM  OP  THX  ESTATES  OF  DECEASED 

DEBTORS. 

In  an  article  on  the  New  Bankruptcy  Statute,  in  last  number,  we  alluded  to  the 
doubts  which  were  entertained  of  a  ^erifTs  power  to  award  sequestration  of  the 
estates  of  a  deceased  debtor,  under  section  18.  Sheriff  Bell  of  Glasgow  has  sus- 
tained his  Jurisdiction  in  a  case  where  the  debtor  died  on  the  24  th  July  last.  In 
the  following  note,  which  is  appended  to  his  interlocutor,  he  takes  what,  we  have 
no  doubt,  is  the  correct  view  of  the  Statute  :— 

Note. — The  sheriff  substitute  is  aware  that  some  difference  of  opinion  exists 
as  to  whether  the  recent  bankrupt  statute  gives  to  sheriff^  the  power  of  awarding 
sequestration  of  the  estates  of  deceased  debtors.    In  one  county  it  has  been  said 
not  to  Ao  80^  but  it  is  believed  that  a  large  niajoriijr  of  the  sherifl^  take  an  oppo- 
site view.     The  difficulty  arises  from  the  terms  of  the  18th  section,  which  pro- 
vides that  sequestration  may  be  awarded  by  the  sheriff  of  any  county  ^  in  which 
the  debtor,  for  the  year  preceding  the  date  of  the  petition,  has  resided  or  carried 
on  busxness."    It  has  been  said  that,  as  this  is  the  only  section  directly  conferring 
the  power  of  awarding  sequestrations  on  Sherifis,  and  that,  as  a  deceased  debtor 
cannot  have  resided  or  carried  on  business  within  the  countv  for  the  year  preced- 
ing the  date  of  the  petition,  unless  it  were  presented  immediately  altar  his  death, 
which  can  almost  never  be  the  case,  the  power  of  sequestrating  such  debtOT  cannot 
he  held  to  have  been  given  to  sheriff.     But  the  answer  to  this  is,  that  the  18th 
sectkm  is  not  the  only  section  conferring  the  power  of  awarding  se(]^uestrations  on 
SheriflBL,  and  that,  whilst  it  is  evident  from  ttie  terms  of  that  section  itself,  that 
it  deals  solely  with  the  case  of  living  debtors,  it  is  equally  evident  from  the  pro- 
visions of  snbseauent  sections,  that  the  Sheriff  is  not  only  permitted,  but  enjomed 
to  entertain  applications  for  the  sequestration  of  the  estates  of  parties  deceased  t 
Thus  the  2($th  section  expressly  enacts,  **  When  a  petition  for  sequestration  is 
presented  for  the  sequestration  of  the  estate  of  a  debtor  who  is  dead,  without  the 
consent  of  the  successor,  the  Lord  Ordinary  or  Sherifi^  to  whom  it  is  presented,  diall 
grant  warrant  to  cite  the  successor  to  appear,  etc.,  to  show  cause  why  sequestration 
should  not  be  awarded,  and  the  Lord  Ordinary  or  the  Sheriff  shall,  if  desired, 
grant  diHgenee  to  recover  evidence  of  the  notour  bankruptcy,  or  other  fiscts  ne* 
cessary  to  be  established."    Then,  after  the  expiry  of  the  indudae,  and  after  in- 
iimatimi  of  the  warrant  and  diet  of  compearaaee  in  the  Gaasette,  also  made  by 
order  of  the  sheriff,  as  directed  by  section  28,  it  is  no  less  enacted  by  section  30, 
that  if  the  aucoessor  of  the  deceased  debtor  do  not  a{^>ear  at  the  diet  of  compear- 
ance, the  Sheriff,  **  on  production  of  evidence  of  the  citation,  and  of  the  foresaid 
requiaiiesfor  sequestration,  shall  award  sequestration  in  manner  and  to  the  effect 
he&mneDtioned."    It  is  equally  peremptorily  enacted  by  Section  29,  that  if  a 
petition  for  sequestration  be  in^sented,  with  the  concurrence  of  the  successor  of 
a  dceeased  debtor,  or  if  the  successor  i^all  renounce  the  succesmon,  **  the  sheriff 
shall  forthwith  (without  directing  the  citation  of  an^  other  party)  issue  a  deliver- 
ance, by  which  he  shall  award  sequestration,"  and,  if  the  aebtor  is  '<  dead,  shall 
ordaia  any  snccessor  who  has  made  up  a  title  to»  or  is  in  possession  of  any  part  of 
his  property,  to  convey  the  same  to  the  trustee  to  be  appointed  as  heremafier 
oaentioned.      It  seems  impossible  to  hold,  in  the  face  of  such  enactments,  that 
the  sheriff  can  get  quit  of  the  dutv  thereby  imposed  on  him,  of  awarding  seques- 
tration of  the  estates  of  deceased  debtors,  simply  because^  in  a  prooediog  section, 
pUinly  applicable  solely  to  living  debtors,  provision  has  been  inserted  which 
casnot  extend  to  the  case  of  deceased  parties.    A  contrary  construction  renders 
augatory  all  the  sections  of  the  statute  just  referred  to;  whereas  the  whole  is 
hmnonioasly  operative,  if  section  18  be  held  to  refer  only  to  living  debtors,  an 
isterpretation  which  is  rendered  still  more  certain  by  sections  16  and  24,  in  which 
the  conditions  to  be  fulfilled,  before  petitions  for  the  sequestration  of  the  estates 
of  deceased  debtors  can  be  entertained,  are  differently  and  separately  stated. 

(Initialed)        U.  0.  B. 

VOL.  I.— IVO.  II.  PURVART  1857.  O 
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Agent  and  Client. — Pactum  de  quota  litis, — No  attorney  should  be  per- 
nutted  to  purchase  anything  in  a  litigation  of  which  he  has  the  management, 
and  while  the  cause  is  still  undetermined  by  judgment  Therefore,  the  purchase 
by  a  plaintiff's  attorney  of  his  interest  in  a  verdict,  after  verdict  and  before  judg- 
ment, cannot  be  sustained,  even  where  the  proceedings  were  conducted  nominally 
in  the  name  of  another  agent.  Accordingly,  such  a  transaction  was  treated  as  void ; 
and,  in  a  subsequent  action  by  the  plaintiff  ap^ainst  another  party,  the  defendant 
was  allowed  to  set  off  a  cross-judgment  obtamed  by  him  against  the  plaintiff  a 
long  time  afterwuds,  subject  to  the  attorney's  lien  for  the  coats  of  the  cause.— 
(Simpson  v.  Lamb,  28  L.  T.  Rep.  245.) 

Bill  op  Ej(mAiiQK,-^C<maideraiionr^Fofyery'---Onus  (/Proo/!— In  an  action 
on  a  Bill  of  Exchange  accepted  by  the  defendant,  the  latter  admitted  his  accept- 
ance, but  pleaded  want  of  consideration,  inasmuch  as  the  bill  sued  on  was  given 
as  a  renewal  of  a  former  bill,  purported  to  be  accepted  by  him,  but  which  ac- 
ceptance was  afterwards  found  to  be  a  forgery.  The  plamtiff  answered,  that, 
having  been  barred  firom  suine  on  the  first  bill  by  the  delay  of  the  defendant  in 
declaring  the  forgery,«this  delay  was  a  sufficient  consideration  to  support  the 
second;  therefore,  at  the  trial,  the  jury  should  have  been  told,  after  proof  of  the 
forgery,  that  the  onus  of  proving  that  the  plaintiff  was  not  a  bona  Jide  holder 
rested  on  the  defendant,  as  the  indorsement  raised  a  presumption  in  his  favour 
to  that  effect.  The  Court  (C.  P.)  held  that  the  presumption  applied  only  to 
genuine  instruments.  Where  the  acceptance  is  tainted  by  fraud  or  illegfality,  it 
throws  the  onus  of  proving  consideration  on  the  party  seeking  to  enforce  it  The 
plaintiff  having  failed  to  prove  this,  defendant  was  entitled  to  a  ver^ct.— 
(Mather  v.  Lord  Maidstone,  28  L.  T.  Bep.  253.) 

CoNTRAcrr. — Ofer  and  Acceptance, — A  party  heinz  about  to  publish  a  medical 
work,  offered  the  defendants  (who  were  druggists)  the  sum  of  L.5  for  inserting 
an  advertisement  respecting  it  in  one  of  their  circulars.  They  wrote,  requesting 
him  to  send  his  advertisement  as  soon  as  possible,  but  it  never  appeared ;  and 
another  gentleman's  book  on  the  same  subject  was  advertised.  Bram  well  B.  ruled 
that  there  was  no  contract ;  the  advertisement  being  only  sent  for  inspection. 
Verdict  for  defendant^(Lara  v.  General  Apothecaries  Company.  28  L.  T.  253.) 

Counsel  and  Client. — Power  of  Counsel,  to  enter  into  a  Cbm/womw.— In 
Swinfen  v.  Swinfen,  decided  by  the  C.  P.,  Jan.  12  (28  L.  T.  Rep.  283),  the 
fiacts  were : — At  a  trial  at  Stafford  in  March  last,  as  to  the  validity  of  the  late 
Mr  Swinfen's  will,  an  agreement  was  come  to  by  the  leading  counsel  on  each 
side  (Sir  F.  Thesiger  and  Sir  A.  Cockbum),  by  which  the  estate  devised  by  the 
will  was  to  be  conveyed  by  the  plaintiff  (Mrs  Swinfen)  to  the  defendant,  sub- 
ject to  an  annuity  to  her  of  L.IOOO,  with  other  terms  This  arrangement  was 
sanctioned  by  the  presiding  judge,  and  was  afterwards  made  a  rule  of  Court. 
The  plaintiff  refused  subsequently  to  perform  her  part  of  the  agreement,  on  the 
ground  that  it  had  been  entered  into  by  her  counsel  without  her  authority.  A 
rule  nisi  for  an  attachment  against  the  plaintiff  for  contempt  of  Court  io  dis- 
obeying the  rule  was  obtained  in  Trinity  term  last,  but  discharged  on  a  techni- 
cal ground.  At  the  same  time  three  learned  judges,  Cresswell,  J.,  Williams,  J| 
and  Willes,  J.,  expressed  their  decided  opinion  that  a  party's  counsel  at  trial 
has  an  implied  authority  to  consent  to  any  terms  wh|ch  he  may  think  to  be  ex- 
pedient for  his  client's  interests.  A  second  rule  was  obtained  to  the  same  effect 
in  last  Michaelmas  term  ;  and  Crowder,  J.,  delivered  an  elaborate  judgment,  u 
which  he  dissented  entirely  from  the  views  of  the  other  two  learned  judges ;  and, 
on  the  ground  of  this  dissent,  and  on  this  ground  alone,  the  Court  discharged  the 
rule  without  costs. 

As  to  the  implied  authority  which  counsel  has,  virtute  ojficii^  and  against  the 
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authority  or  without  the  authority  of  the  attorney  who  retains  him,  to  hind  the 
original  client  by  a  compromise  in  Court,  the  learned  judge  observed : — **  Is 
oounsd  in  the  position  of  an  agent  clothed  with  any  such  g^eneral  authority  to 
bind  his  client  ?    I  must  own  that,  in  the  course  of  a  somewhat  long  professional 
experience  at  the  bar,  I  was  never  aware  of  the  existence  of  such  an  extensive 
igency.    No  doubt  counsel  professes  in  conducting  a  cause  to  act  entirely  on  his 
ovQ  judgment  and  discretion,  uncontrolled  by  his  client,  and  the  client  leaves  the 
vbole  management  of  the  cause  to  the  counsel.    But  where  a  compromise  is 
cfotemplated,  and  litigation  is  to  cease  upon  terms  to  be  arranged,  counsel  then 
can  only  act,  as  1  believe,  under  special  instructions.    Undoubtedly,  by  the  cour- 
tesy of  the  bar,  each  is  suppraed  to  act  from  his  own  client's  express  special 
authority,  and  each  believes  his  opponent  to  be  so  acting.    But  I  am  not  aware 
that  any  counsel  engaged  in  making  terms  ever  supposed,  for  a  moment,  that  his 
opponent  had  power  to  bind  his  client  without  express  instruction.    If,  therefore, 
in  any  such  cases  a  counsel,  under  a  misapprehension  of  his  client's  instructions, 
and  believing  himself  to  have  authcnrity,  acts,  in  fact,  without  it,  he  cannot,  in 
mj  opinion,  bind  his  client.     When  a  litigant  party  in  a  cause  entrusts  his  brief 
to  a  eounsel,  his  object  is  to  have  the  benefit  of  his  advocacy,  and  not  to  employ 
an  agoit  to  negotiate  terms  of  compromise.    Taking  the  general  rule  of  law  laid 
down  in  Smith's  Mercantile  Law,  p.  134,  to  be  correct— namdy,  that  the  extent 
of  the  agent's  authority  is  (as  between  his  principal  and  third  parties)  to  be 
xneasared  by  the  extent  of  his  usual  emplovment^-can  it  be  said  that  it  is  part 
of  counsel's  usual  employment  not  only  to  plead  the  caus^  of  his  client  in  Court, 
but  to  negotiate  for  the  division  of  the  property  in  dispute  between  the  litigant 
parties?    A  client  might  think  a  particular  barrister  an  excellent  advocate,  and 
tberefine  employ  him,  but  might  have  no  confidence  in  his  power  as  a  negotiator 
of  tenns  of  compromise ;  nor  do  I  perceive  the  necessity  of  investing  counsel 
inth  any  such  extensive  agency  ;  for  where  a  client  wishes  to  give  his  counsel  a 
dI>>cretionary  power  to  compromise  a  cause,  it  is  very  easy  to  do  so  by  special  in- 
sanctions ;  and  if  the  client  gives  no  special  instructions,  it  may  fairly  be  assumed 
that  he  intends  to  give  no  power  to  compromise  ;  but  if  the  law  should  be  laid 
down  that  counsel  without  special  instructions  have  such  a  power  vested  in  thena, 
it  will  be  necessary  in  every  case  in  which  the  client  is  determined  to  try  his 
cause  out,  not  only  to  give  special  instructions  to  his  counsel  to  make  no  com- 
promise, but  also  to  notify  to  the  opposite  party  that  he  has  so  done,  or  else  to 
be  personally  present  at  the  trial,  in  order  to  be  ready  at  a  moment's  notice  to 
withdraw  his  brief  from  counsel,  and  thus  revoke  his  authority.    Thb  would 
surely  be  attended  with  much  inconvenience,  and  would  be  alike  disagreeable  to 
counsel  and  client." 

Delivery  Wabbants. — Effect  of  Fraudulent  Transfer  to  honaflde  Purchaser. 
—The  case  of  Kingsford  v.  Merry,  28  L.  T.  Rep.  236,  has  unsettled  the  mer- 
cantile world,  and  demands  the  careful  attention  of  every  mercantile  lawyer. 
The  facts  are  complicated,  and  must  be  studied  in  the  report ;  but,  substantiallvy 
they  are  these.  The  plaintiffs,  through  their  brokers,  sold  goods  to  A.  A.  resold 
tbem  to  B.,  and  B.  resold  to  C.  The  goods  remained  with  theplainti^  but  the 
different  purchasers  acquired  and  purported  to  transfer  their  consecutive  titles  as 
holders  and  indorsers  of  the  delivery  warrants  of  the  brokers.  D.  got  possession 
of  these  warrants  from  C,  not  as  a  purchaser,  but  in  order  to  be  allowed  to  inspect 
the  goods,  ostensiblv,  for  the  purpose  of  purchasing.  Afterwards  D.,  fraudulently 
representing  himself  to  the  defendant  as  the  purchaser  and  owner  of  the  goods, 
obtained  from  the  latter  a  bona  Me  advance  of  money  on  the  security  of  the 
warrants,  which  were  then  assigned  by  D.  to  the  defendant;  and  on  the  presen- 
tation of  the  warrants  to  the  plaintiffs,  the  goods,  which  had  been  previously 
transferred  by  them  to  D.'s  name,  were  delivered  by  plaintiffs*  agent  to  the  de- 
fimdant.  The  defendant's  conduct  had  been  bona  fide  throughout,  but  D.*s 
wholly  fraudulent.  The  point  was^  whether,  imder  these  circumstances,  the 
plaintitb  could  recover  the  goods  in  trover  from  the  defendant.  The  Court  of 
Exchequer  gave  judgment  for  the  defendant,  and  held  that  fraud  voids  a  con- 
tract only  as  between  the  vendor  and  vendee  of  a  chattel ;  and  that,  in  such  a 
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case,  i£t  before  the  vendor  disaffinns  the  contract^  the  inudaleiit  vendee  aells  to 
a  bona  fide  purchaser^  the  latter  has  title  against  the  vendor.  The  Court  of 
Exchequer,  while  recognising  the  above  as  general  law^  have  reversed  thb  ded- 
sion,  on  the  principle  that,  in  this  particular  case,  no  privity  of  contract  existed 
between  the  plaintiff  and  defendant,  and  that,  although  the  transfer  was  msde 
with  the  plaintiflGi'  knowledge  and  sanction,  yet,  as  that  sanction  bad  been  ob- 
tuned  by  means  of  D.'s  fake  and  fraudulent  representation  that  he  had  title 
from  C,  there  was  virtually  no  privity  of  contract  between  0.  and  D. ;  therefore 
there  could  be  none  between  0.  and  Uie  defendant,  and  therefore  none  between 
the  plaintiff  and  the  defendant.  The  Court  concluded  theur  judgment  with  the 
important  declaration,  that  **  the  mere  possessioD,  with  no  further  evidence  of 
title  than  the  delivery-order,  is  not  sufficient  to  entitle  a  bona  fide  ^wnee  of  the 
person  fraudulently  obtaining  possession  from  the  true  owner  to  resist  the  claims 
of  the  latter  in  an  action  of  trover."  It  is  understood  that  the  defendant  hsB 
acquiesced  in  the  Judgment  of  the  Exchequer  Chamber,  and  that  the  proceedings 
will  not  be  carried  up  to  the  House  of  Lords.  But  a  large  meeting  of  Londos 
merchants  has  determined  to  use  every  endeavour  to  procure  a  legislative  adop- 
tion of  the  law  as  laid  down  by  the  Court  of  Exchequer. — Law  Timee.  [We 
observe  that  the  Government  has  since  declined  to  introduce  a  measure  on  the 
subject— the  ground  stated  being,  that  any  alteration  in  the  law,  as  determined 
in  the  above  case,  would  be  distasteful  to  the  mercantile  community. 

Joint-Stock  Compant. — Trantfer  of  Sftarw.— If  a  companv  knowingly 
permits  a  transfer  of  shares  to  be  registered,  they  cannot  afterwards  call  on  the 
transfSeree  to  pay  old  calls  due  from  the  previous  shareholder.  ^  Therefore  it  wss 
held  b^  the  M.  R.  that  a  mining  company  had  improperly  forfeited  certain  shares, 
on  which  the  holder  refused  to  pay  calls,  which  were  found  to  be  due  after  the 
secretary  had  disappeared.  A  rule  of  the  company  provided,  that  no  register 
of  any  transfer  of  shares  should  be  valid,  unless  all  the  calls  then  due  had  been 
paid  by  the  transferer.  But  it  was  held,  that  the  company  having  recognised  the 
transferee  as  a  shareholder,  by  sending  him  notice  of  a  call,  and  of  the  meeting, 
they  could  not  treat  the  transfer  to  him  as  invalid.-^Watson  v.  Bales,  2S 
ii.  T.  Rep.  243.) 

— —  IdabUityfor  Expenses  of  an  Abandoned  Undertaking. — The  defendant 
subscribed  a  contract,  in  which  he  agreed  to  pay  a  certain  sum  towards  obtaining 
an  Act  of  Parliament  to  make  a  railway ;  and  by  the  contract  the  pkintifis,  as 
trustees,  were  empowered  to  suspend  or  defer  the  application  from  time  to  time. 
An  action  against  defendant  for  his  share  of  the  expenses  was  met  by  the  pies, 
that  the  project  being  abandoned,  he  could  not  be  called  upon  to  pay,  and  that 
the  project  not  being  then  registered,  no  calls  could  be  made.  But  he  was  held 
to  be  liable  on  his  covenant,  and  that  it  was  immaterial  that  the  companj  was 
not  registered,  the  action  not  being  for  calls. — (Aldham  v.  Brown,  28  L.  T. 
Rep.  249.) 

liXSKL,— Privileged  Publication — New^>aper  Report. — ^A  fair  account  of  what 
takes  place  in  a  Court  of  Justice,  if  published  bona  fide,  is  privileged ;  but  in  an 
action  for  the  publication  in  a  newspaper  of  injurious  statements  made  at  a  pub- 
lic meeting,  it  is  no  answer  to  say  that  the  report  was  a  faithful  account  of  what 
occurred (Davidson  v.  Duncan,  etc.,  28  L.  T.  Rep.  265.) 

Prescription. — Writ, — In  an  action  for  payment  of  a  debt  of  LlOO,  the  case 
was  held  by  the  Exchequer  to  be  taken  out  of  the  Statute  of  Limitations  bv  the 
expression  m  one  of  defendant's  letters — ^^  Wait  a  little  longer,  and  all  will  be 
right."  The  reasonable  construction  of  this  was — ''And  I  will  pay  you  the 
money."— (Collis  v.  Slack,  28  L.  T.  Rep.  256,) 

Railway.—  ToUe-^Amalgamation, — The  East  Lancashire  Company  agreed  with 
the  Lancashire  Company  that  the  latter  (then  the  Bury  and  Rossendale  Company) 
should  use  part  of  the  line  of  the  former  on  paying  a  certain  toll.  Afler  tlie 
agreement,  a  great  many  other  lines  having  been  formed  and  amalgamated  with 
both  companies,  with  a  saving  of  fJl  former  rights,  the  question  arose,  whether 
any  increased  rate  could  be  charged  for  the  increased  traffic.    The  Court  of 
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Exchequer  hM  that  the  agreement  was  limited  to  the  traffic  originating,  and 
those  travelling  or  about  to  traTel,  on  the  Bnry  and  Rooendale  line,  into  which 
no  other  line  ran  when  the  agreement  was  entered  into.  But  the  House  of 
Lforda  (haTing  adTiaed  with  the  judges)  reversed  ;  holding  that  the  parties  eon- 
templmted  nothing  short  of  the  whofe  traffic  which  might  come  from  any  quarter, 
or  be  brought  in  any  mode  of  conveyance  to,  and  then  carried  along  the  Bury 
and  RoMemlak  Une.  The  East  Lancashire  Company  were  therefore  not  entitled 
to  rmise  their  rates. — (Lancashire  and  Yorkshu-e  Railway  Company  v.  East 
Lancashire  Railway,  28  L.  T.  Rep.  241. 

17  and  18  Vict.,  c.  21.— /a/uficftofi. — The  Court  of  C.  P.  refused  to  enter- 
tain an  application  in  Barrett  «.  The  Great  Northern  Railway  Company,  28 
L.  T.  Rep.  254,  for  an  injunction  to  compel  the  Great  Northern  and  the  Mid- 
land Railways  so  to  arrange  their  traffic  as  to  run  trains  continually  between 
Lancaster  and  King|s  Cross,  that  passengers  may  be  carriecl  through  by  all  the 
trains  without  stopping  at  Leeds ;  oecause  it  was  the  complaint  of  an  individual, 
and  there  was  no  proof  that  the  public  convenience  required  that  such  an  ar- 
rangement should  be  made. 

S^L£.— iVba-e^tftence  of  THiing  Sold. — A  party  purchased  a  cargo  of  corn  at 
sea,  described  in  the  bought  note  as  of  average  quality  "  when  shipped/'  and  the 
price  induding  ''  freight  and  insurance  to  a  safe  port  in  the  United  Kingdom." 
The  con,  before  the  date  of  the  sale,  having  become  heated,  was  unshipped  and 
sold  at  Tunis.  On  Uie  question,  whether  the  purchaser  was  entitled  to  repudiate 
the  contract,  the  House  of  Lords  held,  that  the  subject  bought  was  a  cargo  sup- 
posed to  be  in  existence ;  and  if  in  existence,  the  msurance  was  to  go  with  it ; 
but  having  been  sdd  to  others  before  the  contract  was  made,  the  plaintiffs  could 
not  reoover.--(Couturier  v,  Hastie,  28  L.  T.  Rep.  240.) 

8av. -^Collision — Meawn  of  Damage, — The  principle  upon  which  the  da- 
mages due  to  a  vessel  injured  by  a  collision  are  estimated^  is  the  following: — 
**Tbe  parties  are  entitled  to  rtititutio  in  integrum — to  a  complete  repair 
of  att  the  damage  done,  notwithstanding  that  the  effect  of  so  doing  may  make 
her  more  valuable  than  she  was  before  the  collision.  In  cases  of  insurance,  one- 
third  of  the  value  of  the  material  is  deducted,  because  the  new  material  is  more 
valuable  than  the  old,  but  it  is  not  so  where  repairs  are  done  in  consequence  of 
eoUisioiL  The  value  of  a  ship  bef<»e  the  collision,  or  the  value  when  she  has 
been  repaired  after  collision,  are  questions  wholly  foreign  to  these  inquiries.*' — 
(Per  Dr  Lushington  in  The  Pactolm,  28  L.  T.  Rep.  220.) 

«—  Begisify^FravduUrU  Sale.-^IL.  N.,  the  master,  was  son  of  R.  N.,  the 
owner,  and  the  certificate  of  registry  bore,  that  *^  R.  N.,**  etc.,  was  sole  owner, 
and  ^^  R.  N.  aforesaid,"  master.  The  latter,  taking  advantage  of  the  mislead- 
ing description,  having  sold  the  ship  in  Australia,  without  authority, ^he  sale  was 
set  aside  as  effected  by  forgery  and  fraud,  and  the  defective  statement  in  the 
registnr  not  being  proved  to  arise  from  any  culpable  neglect  in  the  instructions 
given  by  the  fiither  to  the  Custom-House.  {Adm. — The  Empress^  28  L.  T. 
Rep.  204.) 

Truck  Act.— (1  and  2  Will.  IV.  c.  Z7.)— Meaning  of''  Artificer,''— A  work- 
ing  brickmaker  a^eed  to  supply  a  contractor  with  bricks  at  the  rate  of  lOs.  6d. 
a  thousand ;  and,  m  doing  so,  worked  himself  and  employed  others  to  assist  him. 
L.38  of  the  amount  due  were  paid  bv  tickets,  for  which  he  obtiuned  goods  at  a 
shop  kept  by  the  defendant  at  his  wonu.  Question — Whether  such  payment  was 
invalid  under  the  Truck  Act  ?  Pleaded  for  defendant — The  plaintiff  is  not  an  arti- 
ficer within  the  statute,  as  there  was  no  contract  for  his  personal  labour ;  he 
might  ^et  it  how  he  conld,  and  at  any  price.  The  Court  (Q.  B.)  held,  that  a 
person  is  not  ^^  an  artificer"  within  the  meaning  of  the  Act,  unless  bound  by  his 
agreement  with  his  employer  to  labour  personally  at  one  of  the  trades  eniune- 
rated  in  the  19th  section  ;  and  therefore  dismissed  the  action.  Erie,  J.,  however, 
dissented  from  this,  and  stated  his  opinion  to  be,  that  three  questions  arose  on  the 
application  of  the  statute.  First,  is  the  subject-matter  of  the  contract  such  as 
the  statute  intended,  both  in  kind  and  degree  ?    Secondly,  is  it  consistent  with 


1 10  LEGAL  INTELLIGENCE.  [Feb. 

the  contract  that  plaintiff  should  work  ?    Thirdly,  has  he  actually  done  sub- 
stantial work? — (Ingram  9  Barnes,  28  L.  T.  Rep.  246. 

Testament. — Reduction — Proof,— K  will,  prepared  by  the  party  in  whoae 
favour  it  was  executed,  concealed  by  him,  and  never  afterwards  alluded  to  or 
homologated  by  the  testator,  who  had  signed  it  in  drcumstanoes  indicating  igno- 
rance of  its  contents,  was  declared  invalid.  Per  Dr  Lwkvngton — *^  In  all  ordinary 
cases,  where  there  is  execution  and  capacity,  the  validity  of  the  will  would  be 
established ;  but  where  a  will  has  been  prepared  by  the  party  principally  bene- 
fited, and  executed  by  the  testator  under  his  supervision,  proof,  if  the  circum- 
stances are  suspicious,  must  be  given  that  the  testator  knew  its  contents,  and 
was  under  no  control  at  the  time." — P.  0.  C— (Scoular  v.  Plowright,  28  L.  T. 
Bep.  193.) 
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Appeals  nr  the  House  of  Lords. — The  following  is  the  Scotcli  Cause  List 
in  the  House  of  Lords  for  the  present  session. 

CauseafuUy  heard — ^Edinburgh  and  Glasgow  Railway  Compatiy  v.  Provost, 
etc.,  of  Linlithgow  ;  Gammel  et  al.  v.  Her  Majesty's  Commissioners  of  Woods, 
etc.,  and  the  I^rd  Advocate  for  Scotland ;  the  Bartonshill  Coal  Company  et  al. 
V.  Clark  (or  Reid)  et  al.  (Bill  of  Exceptions.) 

Cauees  standing  for  hearing  {set  down  in  Session  1854)  ; — M*£wan  «.  Sir  John 
Campbell  et  al.,  ex  parte  as  to  certain  respondents. 

(Sst  down  Session  1854-5) — the  Edinburgh,  Perth,  and  Dundee  Railway 
Company  v.  Philip ;  Martin  et  aL  v.  Kelso  et  al.,  ex  parte  as  to  certain  respond- 
ents (1st  appeal) ;  Martin  et  al.  v.  Kelso  et  al ,  ea;  parte  as  to  certain  respond- 
ents (2d  appeal) ;  Cochrane  et  al.  v.  Baillie ;  the  Caledonian  Railway  Com- 
pany V,  Lord  Belhaven  et  al.,  ea;  parte  as  to  certain  respondents. 

(Set  down  in  Session  1856) — ^Finnic  v.  the  Glasgow  and  South- Western  Rail- 
wav  Companv ;  Peddie  v.  Brown,  Gordon  and  Company ;  Dempster  (or  White) 
and  Husband  v.  Dempster ;  Borthwick  v.  Glassford  et  al. ;  Belford  et  al.  v. 
Morton ;  the  London  and  North- Western  Railway  Company  v.  Lindsay ;  Ed- 
mond  V.  Gordon  and  another ;  Morgan  and  another  v.  Morris  et  al.,  ex  parte  as 
to  certain  respondents ;  Tennant  v.  Morris  et  al. ;  Dixon  and  anoUier  v.  Dim* 
mock,  Thompson,  and  Firmstone  et  al. 

Claims  of  Peerage  Depending — Annandale  Peerage;  Herns  Peerage;  Lovat 
Peerage ;  Lord  Inchiquin's  claim  to  vote ;  Newburgh  Peerage. 

Mercantile  Law  Conference. — An  important  gathering  of  the  mercantile 
men  and  lawyers,  for  the  purpose  of  procuring  reform  in  the  Mercantile  Law, 
took  place  in  London  on  the  28th  ult.  Lord  Brougham,  who  presided,  opened 
the  meeting  with  a  speech  on  the  Bankruptcy  Laws.  After  some  discussion,  it 
was  referred  to  the  committee  to  consider  what  specific  points  should  be  brought 
under  the  notice  of  Lord  Palmerston.  A  paper  on  the  Judgments  Execution 
Bill  was  read  by  Mr  Craufurd,  M.P.  A  resolution  was  passed,  approving  of  the 
bill.  The  committee  appointed  to  consider  and  report  upon  the  expediency  of 
adopting  the  Scotch  system  of  summary  diligence  with  regard  to  biUs  of  exchange, 
and  other  matters  of  that  nature,  reported  in  favour  of  adopting  the  Scotch  sys- 
tem. The  report  was  approved  of  by  the  conference,  and  it  was  arranged  that 
the  subject  should  be  brought  under  the  consideration  of  Lord  Palmerston  by 
the  deputation  appointed  to  wait  upon  him.  In  the  evening,  tribunals  of  com- 
merce were  discussed.  A  resolution  was  proposed  in  favour  of  the  establishment 
of  permanent  local  courts,  with  compulsory  powers  and  equitable  jurisdiction  to 
decide  in  all  maritime  and  mercantile  disputes,  and  that  the  judges  should  con- 
sist partly  of  commercial  men,  with  an  appeal  from  them  to  tne  Superior  Courts 
of  Law.     A  long  discussion  ensued,  and  it  was  arranged,  with  the  approval  of 
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Lord  Brougham,  that  the  subject  Rhould  be  referred  to  the  general  committee. 
On  Thoradajy  the  Chairman  remarked  thai  the  subject  of  codification  was  to  be 
taken  into  consideration  that  day,  and  he  announced  that  he  entertained  little 
hope  that  anj  digest  of  the  whole  or  any  portion  of  the  laws  would  be  success- 
fully carried  mto  effect.    The  ineffectual  attempts  that  had  been  made  to  codify 
the  criminal  law  showed  that  his  apprehensions  were  well  founded,  and  he  now 
almost  despaired  of  obtaining  any  d^est.    It  could  only  be  effected  by  ParUa- 
ment  reposing  entire  confidence  in  the  persons  employed  to  make  the  digest. 
Although  he  despaired  of  codification,  he  did  not  despair  of  improvements  being 
effected  by  means  of  the  conference.    Mr  Leoni  Levi  then  read  a  paper  on  the 
subject  of  a  commercial  code ;  and  on  the  motion  of  Mr  Bushell  of  Liverpool, 
seconded  by  Mr  Malcolm  Ross,  Vice-President  of  the  Manchester  Commercial 
Association,  it  was  resolved,  that  it  is  highly  important  that  the  laws  affecting 
trade  and  commerce  shoidd  be  enunciated  in  as  clear  a  manner  as  possible  ;  and 
that  &r  this  purpose,  it  would  be  desirable  that  a  commercial  code  should  be 
fonned,  comprising  both  the  statutes  and  the  most  established  principles  of  com- 
mon law  regulating  the  principal  transactions  of  commerce.    Mr  Wm.  Entwistle 
(oC  the  firm  of  Loyd  and  Co.,  bankers,  and  a  director  of  the  Manchester  Com- 
merdal  Association)  read  a  paper  with  relation  to  the  registration  of  partner- 
ships, sad  submitted  to  the  conference  the  heads  of  a  bill  ror  establishing  a  sys- 
tem of  regifitration.    In  the  course  of  a  long  discussion  that  ensued,  the  opinion 
of  (he  meeting,  with  the  exception  of  Mr  Wm.  Haines,  and  another  gentleman, 
was  deckred  to  be  in  favour  of  the  proposition  contained  in  Mr  Entwistle's 
paper;  and  a  resolution  was  passed  in  favour  of  a  general  system  of  registration. 
A  resolution  was  also  adopted  to  the  effect  that  the  l7th  section  of  the  Statute 
of  Frauds,  which  requires  written  contracts  where  the  value  of  the  goods  sold  is 
above  L.IO,  ought  to  be  repealed ;  provision,  if  it  should  be  found  necessary, 
hetng  made  for  enforcing  the  emplovment  of  written  contracts  in  particular 
eases.    On  the  motion  of  Mr  Holland,  seconded  by  Mr  Headlam,  M.P.,  a  vote 
of  thanks  was  passed  to  Lord  Brougham,  and  the  meeting  separated. 

Dkath  of  Baron  Aldeuson. — ^The  decease  of  Baron  Alderson  took  place  at 
his  residence  in  Park  Crescent,  London,  on  the  27th  ult.,  in  his  70th  year.  He 
was  the  eldest  son  of  the  late  Mr  Robert  Alderson,  barrister-at-law  and  Recorder 
of  Norwich,  by  the  daughter  of  Mr  Samuel  Hurry,  of  Great  Yarmouth,  where 
he  was  born  in  the  year  1787.  Having  received  his  early  education  at  the 
Charter-house,  then  under  Dr  Matthew  Raine,  he  proceeded  to  Caius  College, 
Cambridge,  where  he  closed  a  brilliant  career  as  an  undergraduate  by  taking 
his  degree,  in  January  1809,  as  Senior  Wrangler  and  Smith's  prizeman,  and 
Senior  Chancellor's  Medallist ;  thus  obtaining  the  all  but  singular  reward  of  the 
▼ery  highest  honours  which  that  University  has  to  bestow  for  classical  and 
mathematical  attainments.  In  the  following  year  Mr  Alderson  was  elected  a 
Fellow  of  his  College,  and  in  1812  he  proceeded  to  take  his  degree  as  Master  of 
Arts.  He  had  been  already  called  to  the  bar  of  the  Inner  Temple  in  the  pre- 
ceding jrear,  and  for  several  years  went  the  Northern  Circuit.  lie  became  well 
known  in  his  profession  by  editing,  in  conjunction  with  Mr  Bamewall,  ^ve 
vohunes  of  reports  of  cases  heard  in  the  Court  of  Ring's  Bench  between  1815 
and  1820,  which  form  part  of  the  standard  classical  series  of  law  reports  of  that 
court,  and  which  were  afterwards  continued  by  Mr  Justice  Cresswell.  He  never 
held  a  seat  in  Parliament,  but  perhaps  on  that  very  account  had  leisure  to  earn 
even  a  lugher  reputation  as  a  legal  junior,  and  to  secure  a  very  extensive  prac- 
fice  as  a  Chamber  counsel.  While  still  wearing  a  stuff  gown,  he  was  promoted, 
in  1830,  to  the  Court  of  Common  Pleas  as  an  additional  puisne  judge  (Mr 
Justice  Patteson  and  the  late  Baron  Taunton  being  his  companions  in  the  eleva- 
tion) ;  and  on  that  occasion  he  received  the  honour  of  knighthood.  He  was 
transferred  firom  that  court,  however,  in  1834,  to  a  puisne  judgeship  in  the  Court 
of  Exchequer,  where  for  many  years  he  was  second  to  the  late  Mr  Baron  Park. 
They  were  the  twogreat  legal  luminaries  of  that  court,  and  they  delivered  judgment 
in  many  important  cases  with  great  learning.     His  intercourse  with  the  memb  rs 
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of  the  bar  was  uniformly  courteous  and  friendly,  and  his  good  humour,  and  per- 
haps over  frequent  ioooseness,  made  him  generally  popdar.  In  1823  he  marned 
the  youngest  daughter  of  the  Rev.  Edward  Drewe,  of  Broadhembury,  in  the 
oounty  of  Devon,  by  whom  he  had  a  hirge  family. 

AppoiNTifEZfT At  the  Court  at  Windsor,  the  2d  Feb.  18579  present  the 

Queen's  most  excellent  Majesty  in  council :— This  day  the  Right  Hon.  Sir 
Alexander  Cockbum,  Knight,  Chief  Justice  of  the  Court  of  Common  Pleas, 
was,  by  her  Majesty's  command,  sworn  of  her  Majesty's  most  Hon.  Privy  Councii, 
and  took  his  place  at  the  Board  accordingly. 

•  JuDOUBNTs  Execution  Bill. — A  BiU  has  been  brought  in  by  Mr  Craufiird, 
M.P.,  to  render  judgments  or  decreets  obtained  in  certain  courts  in  England, 
Scotland,  and  Ireland,  respectively,  effectual  in  any  other  part  of  the  United 
Kingdom.  Thus,  judgments  obtained  in  the  courts  of  law  at  Westminster  will, 
when  memorials  of  them  have  been  registered  in  Ireland  and  Scotland,  or  vke 
verM,  have  the  effect  of  judgments  of  the  court  in  which  they  are  so  registered. 

The  following  is  the  substance  of  the  measure : — 

Clause  L  provides  that  where  judgment  has  been  obtained  in  the  Courts  at 
Westminster,  a  memorial  thereof  registered  in  Ireland,  and  vice  vena,  shall  have 
the  effect  of  a  judgment  of  the  Court  in  which  it  is  so  registered. 

Clause  II.  provides  that  where  judgment  has  been  obtained  in  the  Courts  at 
Westminster  or  at  Dublin,  a  memorial  thereof  registered  in  Scotland  shaU  have 
the  effect  of  a  decreet  of  the  Court  of  Sessi(m. 

Clause  III.  provides  that  no  memorial  of  a  judgment  to  issue  without  rule  of 
Court  or  Judge's  order  or  certificate. 

Clause  IV.  provides  that  where  decreet  has  been  obtained  in  the  Court  of 
Session,  or  in  any  Sheriff  Court  in  Scotland,  an  extract  thereof  registered  in 
England  or  Ireland  shall  have  the  effect  of  a  judgment  of  the  Court  in  which  it 
is  so  registered. 

Clause  V.  No  extract  of  any  decreet  as  aforesaid  shall  be  granted  for  the 
purposes  of  this  Act  by  any  of  the  said  officers  in  Scotland,  except  under  a 
warrant  of  one  or  other  of  the  Divisions  of  the  Court  of  Session,  or  of  the  Lord 
Ordinary  on  the  Bills,  to  be  obtained  on  summary  application. 

Clause  VI.  provides  that  the  memorial  or  extract  is  to  be  produced  for  regis- 
tration within  thirty  days  of  date  thereof. 

Clause  VII.  That  Courts  at  Westminster  and  Dublin  are  to  have  same  control 
over  registered  memorial  or  extract  as  over  warrants  of  attorney  to  confess 
judgment. 

Clause  VIII.  That  in  case  of  bankruptcy  or  insolvency,  registered  memorial 
or  extract  is  not  to  be  of  greater  effect  than  warrant  of  attorney  to  confess 
judgment. 

Clause  IX.  That  a  memorial  or  extract  is  to  be  filed,  and  satisfaction  or  dis- 
charge  may  be  endorsed  thereon,  and  certificate  thereof  to  be  evidence. 

Clause  X.  That  registers  may  be  searched,  and  for  eadi  search  a  fee  of  6d.  to 
be  paid. 

By  Clause  XI.  security  for  costs,  where  plaintiff  resides  in  a  different  part  of 
the  kinedom,  is  abolished. 

By  Caause  XII.  costs  are  not  to  be  allowed  in  actions  or  judgments  unless  by 
order  of  Court. 

Clause  XIII.  Punishment  of  forgery  of  signature  of  officer  of  Court. 

Clause  XIV.  provides  that  Judges  make  rules  for  execution  of  the  Act. 

By  Clause  X V.  Judges  at  Westminster  uid  Dublin  may  issue  altered  writs  of 
execution  if  necessary. 

CUuse  XVI.  Short  title  of  Act.  In  citing  this  Act  in  any  instrument,  docu- 
ment, or  proceeding,  it  shall  be  sufficient  to  use  the  expression  **  The  Judgments 
Execution  Act,  1857." 

The  Bill  was  discussed  in  the  House  of  Commons,  on  Wednesday  the  11th 
inst.,  when,  after  considerable  opposition  frtmi  the  Irish  Members,  the  second 
reading  was  carried  by  a  minority  of  56  to  46. 
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this  step  necessary,  we  hope  he  will  forgive  us  for  saying,  that  his 
resignation  is  a  blander  quite  incompatible  with  his  past  charac^ 
ter.  We  trust,  however,  it  may  be  yet  remedied,  for  the  author 
of  the  Succession  Act  is  the  very  last  man  we  would  consent  to 
lose.  Except  the  Lord  Advocate,  he  is  the  only  Scottish  mem- 
ber who  can  command  the  attention  of  the  House  of  Commons. 
Scotland  cannot  find  more  than  two  men  who  bring  to  the  work 
of  legislation  a  practical  knowledge  of  law.  It  is  not  creditable 
to  a  country  like  this,  that  we  should  have  as  M.P.'s  a  number  of 
men  who,  for  all  the  purposes  of  Parliamentary  debate,  are  no  better 
than  lay  figures.  The  ordinary  class  of  our  representatives  is  the 
heavy  country  gentleman,  the  retired  tradesman,  or  the  heir  pre- 
sumptive of  a  noble  house.  They  are  all  good  enough  for  tendering 
a  vote,  but  it  is  painful  to  think  that  their  presence  in  the  House  of 
Commons  would  never  be  known  if  it  rested  upon  feats  of  oratory. 
Unfortunately,  the  lawyers  in  this  (*ountry  are  incapable  of  Parlia- 
mentary honours,  for  the  very  simple  reason,  that  few  can  aiTord  to 
make  the  professional  sacrifices  which  a  residence  for  a  large  portion 
of  the  year  in  London  would  involve.  Hence,  one  of  the  most  in- 
telligent bodies  in  the  community,  the  best  fitted  of  all  for  amelior- 
ating the  laws,  which  it  is  the  business  of  their  lives  to  work,  ai*e 
seldom  able  to  make  their  voices  heard  in  St  Stephens.  While  tlie 
English  and  Trish  professions  contribute  no  less  than  105  members, 
the  Lord  Advocate  and  Mr  Dunlop  alone  represent  all  the  wisdom 
and  learning,  of  the  Scotch  lawyers  in  the  House  of  Commons.  It 
is  quite  painful  and  melancholy,  therefore,  to  find  a  man  like  Mr 
Dunlop  the  victim  of  a  crotchet,  retiring  into  the  insignificance  and 
the  uselessness  of  a  country  life  at  the  very  moment  when  his  use- 
fulness was  proved,  his  merits  admitted,  and  every  person  willing  to 
encourage  him  in  his  admirable  schemes  of  social  and  legal  reform. 
Why,  if  he  was  obliged  to  give  his  vote  against  government,  he 
should  also  feel  himself  obliged  to  resign  his  seat  in  Parliament,  and 
take  to  a  vegetative  existence,  where  he  can  look  for  nothing  but  to 
be  forgotten,  we  have  been  unable  to  learn  from  his  singularly  in- 
consecutive and  passionate  letter.  Why  should  he  not,  if  he  has 
acted  according  to  his  conscience,  again  manfully  present  himself  to 
his  Oreenock  constituents,  and  ask  a  renewal  ot  their  suffrages? 
Age  has  not  destroyed  the  elasticity  of  his  spirits  or  the  energy  of 
his  character ;  and  we  trust  it  is  yet  not  too  late  to  save  a  man  of 
so  much  respectabilitv  from  utterly  throwing  away  the  firuits  of  a 
long  life  of  self-sacrifice,  at  the  very  moment  when  he  was  about 
to  attain  success. 

If  we  are  to  lose  Mr  Dunlop,  we  trust  that  this  opportunity  will 
not  be  lost  in  securing  some  Scottish  seat  for  the  present  Dean  of 
Faculty,  Mr  Inglis.  We  would  all  wish  t6  see  in  the  House  of 
Commons  one  whose  manly  style  of  speaking  would  commend  itself 
to  that  fastidious  assembly,  and  who  would  do  much  in  securing 
for  this  country  its  fair  share  of  attention  and  influence. 
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Though  many  matters  of  considerable  legal  interest  have  beeii 
before  rarliament  during  the  past  month,  it  would  be  a  useless 
waste  of  time  and  space  to  review  at  any  length  what  has  ceased  to 
have  any  immediate  importance.  All  the  past  six  weeks'  talk  goes 
for  nothing ;  everything  mast  be  begun  again  de  novo.  Stiil,  much 
of  the  interest  of  the  proceedings  has  not  altogether  evaporated.. 
Many  of  the  topics  mooted,  and  almost  ali  the  bills  introduced,  which* 
have  been  for  a  time  abandoned  or  withdrawn,  are  almost  certain  to 
reappear  next  year.  For  example,  the  proposal  to  appoint  a  Minis- 
ter of  Justice,  and  the  views  expressed  in  both  Houses  as  to  the 
necessity  of  having  some  means  of  maturing  the  measures  brought 
before  Parliament,  are  matters  of  too  great  importance  to  be  allowed 
to  perish  with  the  occasion  which  gave  them  oirth.  The  complaint 
is  a  general  one,  that  "  every  year  a  magnificent  programme  of  law 
reform  is  announced  by  the  government.  There  are  about  half-a- 
dozen  field  days  fon^  lawyers,  who  make  perhaps  longer  speeches 

than  other  people ;  the  subject  having  been  ventilated,  the  measures 
are  postponed  from  day  to  day,  and  finally  laid  on  the  shelf,  to 
enable  the  noble  lord  at  the  head  of  the  government,  who  does  not 
regard  such  questions  with  so  much  favour  as  those  which  afiect  the 
stability  of  his  administration,^to  make  up  his  mind ;  and  I  fear  the 
piBsent  session  is  not  more  likely  to  be  more  fruitful  in  its  results 
thin  its  predecessors."  This  quotation  is  made  from  a  speech  of  Mr 
Collier,  m  seconding  the  motion  of  Mr  Napier  for  the  appointment 
of  a  Minister  of  Justice,  whose  duty  it  would  be  to  relieve  the  other 
members  of  the  cabinet  of  all  questions  connected  with  the  reform 
and  administration  of  the  law.  Whatever  truth  there  may  be  in 
the  honourable  member's  opinion,  there  can  be  no  doubt  that  the 
evil  would  be  much  lessened  by  the  formation  of  a  department  of 
the  kind  he  contemplates.  In  Scotland,  we  have  already  an  officer 
of  the  same  character  in  the  person  of  the  Lord  Advocate,  and  the 
advantage  of  the  system  is  shown  in  the  facility  with  which  all 
Scotch  legal  measures,  which  he  thinks  worthy  of  adoption,  receive 
the  sanction  of  Parliament.  But  in  England  we  can  readily  under- 
stand the  anxiety  that  exists  for  the  appointment  of  some  such  offi- 
cer, when  all  the  affiiirs  of  public  justice  are  thrown  entirely  on  the 
Lord  Chancellor,  already  overburdened  with  duties  of  a  legisla- 
tive, judicial,  and  administrative  character.  In  matters,  too,  of  im- 
perial legislation,  such  a  department  would  be  able  to  do  most 
valuable  service  in  the  collection  of  judicial  statistics,  in  receiving 
the  suggestions  of  the  judges  on  points  which  fall  under  their  obser- 
vation, and  in  conducting  many  inquiries  which  are  now  very 
nnBatisfactorily  prosecuted  by  royal  commission.  A  Minister  of 
Justice,  moreover,  would  be  able  to  carry  forward  with  greater  suc^ 
cess  much  that  is  now  left  to  the  uncertain  enthusiasm  of  individual 
members ;  for  example,  the  carrying  out  of  such  a  truly  national 
undertaking  as  the  consolidation  of  the  Statute  Law,  which  has  for 
some  time  been  in  progress  under  the  direction  of  Sir  Fitzroy  Kell 
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These  considerations  are  so  obvious,  that  the  Attorney-General 
made  no  opposition  to  the  motion,  which  was  carried  nnanimously. 
In  truth,  tne  feasibility  of  the  scheme  is  universally  conceded ;  the 
only  question  is,  whetner  a  new  office  should  be  constituted,  or  a 
new  department  formed  under  the  Lord  Chancellor,  with,  perhaps, 
a  subordinate  in  the  House  of  Commons,  similar  to  the  under- 
secretaries of  the  other  departments. 

But  the  chief  duty  of  such  a  department,  were  it  established, 
would  be  the  supervision  of  our  current  legislation,  so  that  statutes 
might  no  longer  appear  with  clauses  hastily  thrown  in  in  committee, 
or  at  some  otner  stage,  directly  contradictory  of  others  in  the  mea- 
sure, and  with  blank  references  to  schedules  which  are  nowhere  to 
be  found.  Of  the  imperfect  attention  which  is  paid  to  the  framing 
and  phraseology  of  bills,  in  their  progress  through  Parliament,  we 
have  in  Scotland  an  admirable  illustration  in  the  unworkable  Ap« 
portionment  Act,  which,  as  we  lately  showed,  was  made  tb  extend 
to  Scotland  by  pure  mistake ;  and  a  more  modem,  but  equally  signal 
example  of  the  same  kind,  is  the  recent  act  with  reference  to  bank- 
ruptcy. Nor  does  the  composition  of  the  House  of  Commons  afford 
much  prospect  of  amendment.  There  are  so  many  independent 
members  in  Parliament,  each  with  his  own  pet  project,  and  every 
one  always  anxious  to  have  his  peculiar  crotchets  asserted  at  every 
stage  of  a  bill,  that  really  the  unfortunate  innocent  often  emerges 
from  the  ordeal  hardly  recognisable  by  its  own  author.  Indeed,  of 
late  years,  with  the  great  increase  in  legislation,  the  evil  has  gone 
on  till  it  is  now  worse  tlian  ever.  Apart  from  the  public  inconveni- 
ence, sometimes  the  public  injustice,  which  these  inadvertencies 
occasion,  this  is  a  matter  on  which  those  connected  with  the  admin- 
istration of  the  law  are  peculiarly  entitled  to  be  heard.  In  the  ap- 
Slication  of  a  statute,  tne  lawyer  is  often  perplexed  in  reconciling 
ifferences,  which  might  have  been  avoidea  by  a  five  minutes' 
examination  of  the  work  of  the  two  Houses  at  any  time  before  it 
was  passed  into  law.  The  importance  of  the  subject,  we  are  glad 
to  find,  has  secured  for  it  the  attention  of  the  Statute  Law  Commis- 
sion, whose  suggestions  for  the  remedy  of  the  evil  have  been  referred 
to  a  select  committee.  It  is  proposed  that  an  officer  should  be  ap- 
pointed, with  a  su6Scient  stan,  to  attend  to  all  bills  that  may  be 
referred  to  him ;  to  report  exactly  as  to  the  existing  state  of  the  law, 
and  what  change  the  new  measure  will  introduce ;  to  examine  all 
bills  afler  they  nave  passed  through  committee,  and  report  to  the 
House  the  effect  of  the  alterations  which  might  have  been  made, 
80  that  Parliament  might  be  guided  in  its  decision  as  to  whether 
these  bills  should  pass  or  not.  *^The  mistakes,"  said  the  Lord 
Chancellor,  in  explaining  these  propositions  to  the  House, — 'Uhe 
mistakes  made  in  legislation  from  the  want  of  some  such  supervision 
were  positively  discreditable.  In  the  very  last  session  of  Parliament, 
a  County  Court  Act  was  passed,  in  which  it  was  provided  that  cer- 
tain judges  should  receive  the  salaries  placed  opposite  their  names 
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in  the  schedule ;  bnt  in  the  schedale  there  were  two  jadges^'opposite 

whose  names  no  salaries  were  put  at  all.    In  the  same  session  an 

act  was  passed  for  improving  the  Scotch  Bankruptcy  Law,  in  which 

certain  proceedings  were  to  be  adopted  in  the  form  set  forth  in  the 

schedule ;  but  there  was  no  schedule  in  the  Act.     In  1850,  an  act 

was  passed,  which  was  meant  to  come  in  force  on  a  certain  day 

after  next  Trinity  term  ;  but  it  happened  to  be  Trinity  term  when  it 

paaedy  so  that  the  act  could  not  come  into  operation  till  the  following 

j«ar,  and  a  bill  was  necessary  to  set  it  right.     Besides  blunders  like 

these,  there  was  a  custom  of  introdaciug  clauses  in  a  bill  which  had 

no  connection  whatever  with  its  obiect."      These  inadvertencies  are 

really  as  ludicrous  as  the  one  made  in  the  act  for  erecting  a  new 

county  prison,  which  provided,  Ist,  that  the  materials  of  the  old 

prison  were  to  be  employed  in  the  erection  of  the  new ;  and  2d9 

that  the  prisoners  were  to  be  detained  in  the  old  building  till  the 

new  one  was  ready.     Or  the  still  more  absurd  mistake  which  was 

made  in  a  penal  statute  by  substituting  transportation   for  fine, 

whereby  the  punishment  was  made  to  be  ten  years'  transportation, 

"one-half  to  the  informer,  and  the  other  half  to  the  king." 

Evidence  of  a  similar  kind  was  afforded  a  few  evenings  after  in 
the  House  of  Commons,  by  Mr  J.  6.  Phillimore,  in  illustration  of 
the  heterogeneous  contents  of  particular  acts  which  disfigure  our 
Statute-book.     One  statute  he  mentions  has  the  following  remark- 
able title : — "  An  Act  to  continue  weirs  on  the  River  Thames ;  to 
prevent  the  spread  of  distempers  among  horned  cattle ;  to  make  cer- 
tain regulations  for  attorneys  and  solicitors ;  to  provide  for  a  more 
frequent  return  of  writs  in  the  Cotmty  Palatine ;  to  impose  rules  on 
the  inhabitants  of  the  City  of  London ;  and  to  allow  Quakers  to 
make  affirmations  in  lieu  of  oaths."    Surely,  after  this  heterogeneous 
compound,  it  reouires  no  further  argument  to  show  that  as  much 
importance  attacnes  to  the  manner  as  to  the  matter  of  legislation, 
and  that  some  machinery  must  be  immediately  devised  for  maturing 
the  measures  brought  before  Parliament. 

Lord  Brougham,  with  the  same  restless  and  unabated  vigour 
which  distinguished  him  of  old,  has  introduced  a  measure  of  a  novel, 
but  we  fear  very  impracticable  character.  The  plan,  which  is  bor- 
rowed from  France,  has  for  its  object  the  prevention  of  vexatious 
litigation  by  the  establishment  of  ^^  Courts  of  Reconcilement."  The 
bill  enables  the  parties  to  call  each  other  before  a  county  court 
judge,  or  other  judge  of  competent  jurisdiction,  in  order  to  have  the 
matter  in  dispute,  or  which  may  come  into  dispute,  heard  and  ad- 
vised upon  by  the  said  judge.  At  the  appointed  time  they  are  to 
appear  personally,  without  any  counsel  or  attorney ;  if  eitner  fail, 
he  is  to  be  amerced  in  a  share  of  the  costs ;  if  both,  they  are  to 
be  fined.  When  they  appear,  the  judge  is  [sect.  5]  to  hear  them 
state  ^^  the  matters  of  their  respective  claims  and  demands,  or  de- 
mands and  defences,  or  answers,  in  the  presence  of  each  other,  and 
shall  ^ve  them  his  opinion  and  advice  ttiereupon,  and  it  shall  be  in 
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their  option  to  follow  and  abide  by  this  advice  or  not  as  they  shall 
think  fit ;  and  in  case  they  shall  abide  by  this  advice,  the  substance 
thereof  shall  be  reduced  to  writing  by  a  memorandum,  which  shall 
be  signed  by  the  parties,  in  a  book,  which  is  called  "  The  Reconcile- 
ment Book."  This  memorandum  is  to  be  final  and  binding  between 
the  parties,  and  to  have  the  effect  of  a  covenant  under  seal. 

The  most  obvious  objections  to  this  scheme  arise,  in  the  first 
place,  from  the  fact,  that  the  parties  are  brought  together  to  settle 
their  difierences  without  the  assistance  of  professional  advisers. 
Thus,  while  every  one  will  be  at  the  mercy  of  his  more  wily  adver- 
sary, the  shrewdest  may  often  be  unable  to  define  what  his  legal 
rights  are.  In  the  second  place,  any  advantages  the  scheme  offers  are 
certain  to  be  greatly  abused  by  parties,  who  will  arrange  such  meet- 
ings for  the  purpose  of  extracting  materials  for  carrying  on  an  after- 
litigation.  When  he  has  seen  all  the  weak  and  strong  points  of  the 
other  side,  the  judge's  advice  will  not  be  listened  to,  the  proceedings 
will  come  to  nothing,  and  both  parties  will  be  left  to  fight  their  battle 
over  again  in  the  more  legitimate  arena,  and  with  the  heavier  ar- 
tillery provided  by  the  Courts  of  Law.  But  there  is  one  very 
admirable  suggestion  which  we  hope  to  see  extracted  from  the  bill, 
and  passed  per  ae,  in  case  the  rest  of  the  clauses  meet  with  the  fate 
which  we  fear  is  awaiting  them.  Every  one  who  has  had  any  ex- 
perience of  the  administration  of  the  law,  must  have  often  seen  the 
gross  injustice  which  a  penniless  plaintiff  or  pursuer,  by  the  prose- 
cution of  a  sham  suit,  has  it  in  his  power  to  inflict  on  a  respectable 
defendant.  However  unrighteous  tne  claim,  compromise  is  in  such 
circumstances  the  man's  best  policy,  for  success  itself  may  be  his  ruin ; 
even  with  a  judgment  in  his  favour,  he  is  certain  to  be  nil  his  costs 
out  of  pocket.  Many  cases,  got  up  by  speculative  agents,  are 
in  this  manner  attended  with  the  grossest  hardship  and  oppression. 
And  yet,  as  the  law  stands,  the  party  has  no  remedy.  He  has  only 
the  two  alternatives, — either  to  go  on  with  the  action,  and  lose  his 
expenses,  or  compound  for  the  demand.  Lord  Brougham,  by  clause 
7  of  his  bill,  has  furnished  what  we  venture  to  think  will  be  at  once 
a  simple  and  most  effectual  remedy  for  the  evil.  It  is  there  pro- 
vided, *^  the  defendant  in  any  action  at  law  or  suit  in  equity  may, 
after  having  appeared  to  the  writ  of  summons,  writ  of  ejectment, 
bill,  or  claim,  make  'application  to  any  judge  of  the  court  for  an 
order  to  stay  proceedings  until  the  plaintiff,  or  one  of  the  plaintiffs, 
shall  give  security  for  payment  of  the  defendant's  costs;  and  the  said 
judge  shall,  if  he  thinks  fit,  summon  the  plaintifi^,  or  plaintiffs,  to 
appear  and  show  cause  why  such  order  to  such  process  should  not 
be  made."  To  prevent  abuse,  the  rule  would  require  to  be  guarded 
by  some  other  checks  than  the  bill  provides ;  but  there  can  be  no 
doubt  that  the  principle  is  an  admirable  one,  and  one  which  would 
have  the  effect  of  preventing  much  injustice  from  a  system  which 
the  very  freedom  of^  our  tribunals  has  in  process  of  time  ^nerated. 
The  extinction  of  the  class  of  agents  to  which  we  allude,  is  due  not 
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less  to  the  profession  which  they  disgrace,  than  the  pablic  whom 
they  victimise. 

Mr  Craufnrd  has  been  obliged  to  withdraw  his  Judgment  Exe- 
cution Bill ;  but  as  there  is  no  doubt  thiit  a  measure  which  has  com- 
mended itself  to  the  common  sense  of  such  a  large  majority  of  the 
House  of  Commons  will  be  again  brought  forward,  we  have  devoted 
to  it  a  separate  article.     The  debates  on  the  second  readinrr,  and  in 
psing  into  committee,  were  enlivened  by  the  rather  fanciful  rhetoric 
of  several  Irish  members,  who,  for  reasons  best  known  to  themselves, 
seem  unwilling  to  be  pursued  by  their  English  and  Scottish  credi- 
tors into  the  wilds  of  Connaught  and  the  fastnesses  of  Tipperary. 
Of  course,  Scotch  law  was  denounced  as  a  barbarous  system,  in  a 
nianner  displaying  so  gross  an  ignorance  of  the  subject,  that  the 
attack  sufficiently  answered  itself. 
We  are  glad  to  observe  that  the  state  of  the  Registers  of  Land 

fiiokks  in  Scotland  is  now  attracting  that  attention  from  the  legal 

profession  and  the  public  which  such  an  important  question  deserves. 
Thesjstem  of  registration  established  by  the  Act  1617,  c.  16,  was 
at  the  time  well  adapted  to  the  state  of  the  country,  and  has  contri- 
buted much  to  increase  the  value  of  landed  property  in  Scotland. 
Bat  that  system,  which  during  a  period  of  upwaros  of  two  centuries 

has  midergone  little  or  no  alteration,  has,  when  applied  to  the 
altered  circumstances  of  the  present  day,  been  found  to  be  exceed- 
ingly defective  and  insecure,  and  its  machinery  to  be  cumbrous  and 
expensive.  The  time  has  now  come  when  the  whole  system  ought 
to  undergo  a  thorough  revision.  The  subject  is  one,  however, 
which  requires  to  be  oealt  with  as  a  wliole,  and  in  carrying  out  any 
new  plans,  the  most  careful  consideration  must  be  given  to  the 
various  details  of  the  present  practice.  It  is,  no  doubt,  difficult  to 
procure  the  detailed  mformation  necessary  for  this  purpose.  But 
the  public  are  much  indebted  to  Mr  Dunlop  for  a  valuaole  Return 
regarding  the  Registers  of  Land  Rights,  lately  obtained  by  the 
Uouse  of  Commons  on  his  motion.  That  Return  embraces  many 
particulars  which  will  be  invaluable  to  those  suggesting  alterations 
in  the  present  mode  of  registration.  Among  other  important  par- 
ticulars, it  contains  the  number  of  the  various  registers ;  the  keepers' 
salaries  and  emoluments ;  whence  these  are  derived ;  the  number  of 
deeds  recorded  in  each  register  respectively  in  1855 ;  the  curaulo 
amount  of  fees  for  registration  therem  during  the  year ;  the  usual 
scale  of  fees  for  recording  each  deed,  by  what  authority  these  are 
fixed ;  the  mode  in  which  searches  are  made,  and  the  scale  of  fees 
for  such  searches.  It  would  be  very  desirable  if  the  various  branches 
of  the  legal  profession  would  make  themselves  thoroughly  acquainted 
with  the  particulars  contained  in  the  above  Return,  before  dealing 
^ith  this  important  subject;  and  it  is  to  be  regretted  that  the 
Faculty  of  Procurators  in  Glasgow  should  have  issued  their  able 
Report  before  considering  the  details  therein  contained.  The  facultv, 
however,  deserve  great  credit  in  having  been  the  first  public  body 


120  REVIEW  OF  THE  MONTH.  [March 

to  snggest  that  the  General  and  Particular  Be^sters,  as  at  present 
kept,  should  be  discontinued,  and  separate  Registers  kept  in  Edin- 
burgh for  each  county.  We  are  satisfied  that  this  suggestion  must 
form  the  basis  of  any  amended  system  of  registration,  and  we  cordi- 
ally concur  with  the  Committee  of  the  Writers  to  the  Signet,  when 
they  say,  in  their  Report,  they  **  consider  it  exceedingly  fortunate 
that  the  second  part  of  this  proposal  should  have  emanated  from 
Glasgow ;  and  they  cannot  doubt  that  the  reasons  so  forcibly  stated 
in  the  Report,  coming  from  such  a  Quarter,  will  meet  with  general 
acceptance  throughout  Scotland."  We  believe  that  the  Committee 
of  the  Faculty  ofAdvocates,  who  have  for  some  time  had  the  whole 
subject  of  Registration  of  Land  Rights  under  their  consideration, 
are  also  unanimously  of  opinion  that  the  Particular  Refristers  of 
Sasines  should  be  abolished,  and  the  registers  kept  in  Eainburgh. 
The  plan,  which  stands  thus  recommended  by  the  three  most  emi- 
nent legal  bodies  in  Scotland,  has  many  advantages.  Were  it 
adopted,  the  register  books  would  cease  to  be  scattered  over  the 
country,  and  would  be  kept  in  safety  in  the  General  Register  House, 
which  was  built  expressly  for  the  purpose ;  the  records,  placed  under 
one  general  superintendence,  would  be  better  framed,  and  any 
errors  immediately  discovered  and  corrected;  the  indices  and 
abridgments  would  be  brought  down  to  the  present  day ;  the  ex- 
pense and  inconvenience  oi  a  double  search  would  be  avoided;  a 
more  simple  and  efficient  system  of  arranging  and  indexing  the 
records  might  be  adopted.  Liastly,  the  large  sum  required  for  the 
salaries  of  the  keepers  of  the  Particular  Keffisters  (amounting  to 
upwards  of  L.  10,000  in  the  year  1855)  would,  af)»r  making  due 
compensation  to  the  present  officials,  be  saived  to  the  country,  and 
might  aid  materially  m  bringing  about  a  reduction  of  the  fees,  the 
exorbitant  rate  of  which  forms  one  of  the  worst  evils  attending  the 
present  system  of  registration. 

We  invite  the  attention  of  those  who  are  so  much  in  favour  of  an 
extension  of  the  summary  power  of  the  Sheriff  Courts  to  all  causes 
under  L.50,  to  a  very  remarkable  case  which  came  before  the  Se- 
cond Division  during  the  past  month.  The  danger  of  abolishing 
review  in  the  Court  of  Session  could  not  be  better  illustrated,  whether 
we  consider  the  great  importance  of  the  district  in  which  the  case 
occurred,  or  the  very  distinguished  character  of  the  judge  before 
whom  it  came  for  decision.  Glasgow  has  long  been  the  most  con- 
siderable city  in  a  legal,  as  it  is  in  a  commercial,  point  of  view ;  and 
when  we  find  a  judge  of  Sir  A.  Alison's  attainments  and  European 
reputation  making  the  egregious  blunder  which  he  committed,  it 
is  surely  for  the  interest  of  the  local  courts  themselves,  that  they 
should  be  protected  against  that  injustice  that  is  often  most  uino- 
cently  perpetrated  by  the  most  infallible  men.  The  case  was 
shortly  this : — A  person  who  had  been  entrusted  with  the  use  of  a 
horse  (the  property  of  a  gentleman  in  the  citv),  was  driving  home 
one  very  dark  night,  when  he  came  into  collision  with  a  carrier's 
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horse  and  cart,  which  were  standing  on  the  road  alone  and  unat- 
tended.    Both  horses  were  killed  by  the^shock ;  and  the  gentleman 
in  the  city  having  sued  the  driver  for  the  value  of  his  horse,  was 
met  with  the  defence,  that  the  accident  was  not  occasioned  by  an^ 
reckless  condnct  on  his  part,  but  was  solely  attributable  to  the  dai^- 
ness  of  the  night,  and  the  obstruction  in  the  road,  for  which ^the 
earner  was  responsible.    The  matter  required  no  law  to  decide  it ; 
it  was  purely  a  question  of  fact ;  and  accordingly  the  sheriff-sub* 
stitnte  at  Hamilton  had  no  difficulty  in  decerning  against  the  de» 
fender.    But  the  learned  baronet,  on  the  case  coming  up  to  him  by 
appeal,  pronounced  a  deliverance  which  we  verily  believe  is  without 
parallel.    Treating  the  animal  sued  for  as  that  of  the  carrier,  and  the 
pursuer  as  the  proprietor  thereof,  he  "  finds  it  proved  that  the  oolli- 
non  was  very  violent,  and  that  the  shafts  of  tne  pursuer's  (?)  cart 
were  forced  into  the  neck  of  the  defender's  horse  ;  finds  it  proved 
that  die  pursuer^ s  horse  and  cart  (?)  were  left  220  yards  from  the 
tollhouse  standing  alone,   when  the  pursuer's  carter,"  etc.      He 
tberelm  proceeds  to  find  that  there  were  faults  on  both  sides-— on 
the  defender's,  in  not  looking  properly  a-head,  etc. ;  and  on  the  '^pur- 
wii^i  servant  leaving  his  horse  and  cart  alone  on  the  highway." 
Therefore^  ^'  in  these  circumstances,  he  finds  that  the  preponderance 
of  blame  was  on  the  pursuer's  part,  in  respect  of  his  servant  having 
left  liis  horse  and  cart  alone  on  the  public  road  in  so  dark  a  night." 
— -A  very  sensible  finding  had  the  carrier  or  his  servant  been  at  all 
parties  to  the  cause ;  but  not,  it  humbly  appears  to  ui,  a  sufficient 
groand  for  altering  the  substitute's  interlocutor  in  a  question  be- 
tween the  owner  of  the  horse  in  the  gig,  and  the  person  driving  it  at 
the  time.    When  the  case  came  on  in  the  Second  Division,  the 
astonishment  caused  by  the  judgment  of  the  accomplished  sheriffs 
principal  may  be  very  easily  imagined.     The  Lord  Justice  Clerk, 
utterly  at  a  loss  to  account  for  the  phenomenon,  suggested  inge- 
niously that  the  wrong  interlocutor  had  been  printed ;  bat  as  this 
charitable  hypothesis  turned  out  to  be  unfounded,  the  hearing  pro^ 
ceeded,  and  a  judgment  of  reversal  was  of  course  pronounced  by  the 
Court.    We  can  qaite  understand  the  Lord  Justice  Clerk's  feelings 
on  the  subject,  whien  he  said,  in  giving  his  opinion,  ^^  I  cannot  under* 
stand  the  confusion  of  facts  which  it  manifests.     It  is  an  interlocutor 
altogether  inapplicable  to  the  facts  of  the  case ;  the  origin  of  it  is  to 
me  perfectly  incomprehensible ;"  and  so  we  venture  to  say  it  was 
to  every  other  person  who  heard  the  case.     Good  Lord  Murray  was 
not  disposed  to  view  the  matter  in  so  serious  a  light.     ^'  As  to  the 
interiocutor  of  the  sheriff  (said  his  lordship),  I  confess  his  mind 
appears  to  me  to  havd  been  engaged  with  some  ancient  historical 
matters,  and  nothing  so  modem  as  this  case.     I  cannot  quite  recon- 
cile some  parts  of  it.     Dormitat  aliquando  Homerus.     Everybody  is 
liable  to  make  errors—judges  as  well  as  other  people ;  and  I  only 
t^gtet  that  the  defender  did  not  acquiesce  in  the  judgment  of  the 
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sheriff  at  Hamilton."  Lord  Cowan  saggested,  what  was  no 
doubt  the  true  canon  of  construction,  that  K)r  the  word  pursuevj 
there  should  be  read  carrier.  But  the  interlocutors  of  a  sheriff 
should  not  require  any  such  rules  of  interpretation  to  make  them 
intelligible,  especially  on  a  question  of  fact;  and  he  certahily  is 
a  very  bold  man  who  would  venture  to  apply  the  law  to  a  case 
without  first  knowing  what  its  circumstances  are.  The  practice  is 
a  very  objectionable  one  in  itself,  and  we  fear  is  likely  to  beget  great 
dissatisfaction  among  suitors.  However,  considering  the  enormous 
mass  of  business  which  the  Sheriff  of  Lanarkshire  has  to  overtake, 
the  despatch  with  which  it  must  be  disposed  of,  and  the  literary 
reputation  and  literary  engagements  with  which  he  is  burdened,  it 
does  not  appear  to  us  to  be  at  all  surprising  that  a  blunder  of  the 
above  description  may,  by  the  barest  possioility,  occasionally  occur. 
Li  fact,  so  strongly  are  we  impressed  in  the  sheriff's  favour,  that  we 
would  not  have  adverted  to  the  case  at  this  length,  if  it  had  not 
supplied  us  with  a  conclusive  proof  that  it  is  essential  to  the  ends 
of  justice  that  every  case  should  be  thoroughly  sifted  before  being 
finally  disposed  of.  Had  the  value  of  the  poor  animal  been  a  pound 
or  two  less,  the  sheriff's  misapprehension  of  the  facts  would  have 
been  absolutely  irremediable ;  and  surely  no  worse  case  of  wrong 
can  be  imagined,  than  to  compel  a  party  to  submit  to  a  judgment 
with  an  error  in  almost  every  line. 

A  Royal  Commission,  appointed  in  1854,  for  the  purpose  of  con- 
sidering the  reform  of  the  judicial  establishments,  judicial  procedure, 
and  laws  of  India,  has,  during  the  past  year,  presented  to  Irarliament 
three  bulky  blue-books,  embodying  the  result  of  its  labours.  We  are 
glad  to  find  that  the  commissioners,  in  their  recommendations,  have 
not  overlooked  the  fair  claims  of  the  Scottish  Bar  to  a  share  of  the 
lucrative  judgeships  which  they  propose  should  be  established.  They 
propose  to  abolish  the  present  Supreme  Court  and  Sudder  Court  at 
eacn  of  the  three  Presidencies,  and  to  substitute  therefor  a  single 
tribunal,  which,  for  the  sake  of  distinction,  is  to  be  called  the  High 
Court.  It  is  to  consist  of  eight  members — three  to  be  appointed  by 
the  Crown,  ^^  from  barristers  of  England  and  Ireland  and  members 
of  the  Faculty  of  Advocates  in  Scotland,  of  not  less  than  five  years' 
standing ; "  and  the  remainder  to  be  appointed  by  the  Governor- 
Greneral  in  Council,  from  the  following  among  other  classes — mem- 
bers of  the  Covenanted  Civil  Service,  of  not  less  than  ten  years' 
standing ;  barristers  of  England  and  Ireland  and  members  of  the 
Faculty  of  Advocates  in  Scotland,  who  shall  have  been  for  not  less 
than  five  years  admitted  barristers  or  advocates  of  the  Supreme 
Court  and  the  High  Court,  whether  they  may  be  practitioners  at 
the  bar  or  o£5cers  of  either  of  these  courts,  or  holders  of  office  under 
government,  etc.  We  accept  this  as  an  acknowledgment  of  that 
professional  parity  which  we  have  already  insisted  on,  and  which 
we  hope  to  see  now  more  frequently  observed  in  the  administration 
of  colonial  patronage. 
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THE  MERCANTHiB  LAW  AMENDMENT  ACT.* 
(Contmued  from  page  lb.) 

WARRANTY. 

Hating  now  seen  the  operation  of  the  new  statute  with  regard 
generally  to  the  contract  of  sale,  the  subject  following  conveniently 
m  order,  is  the  alteration  in  the  law  of  warranty,  which  is  made  by 
secL  5,  with  a  view  of  farther  assimilating  the  law  of  Scotland  to 
that  of  the  sister  kingdom. 

Warranty  proceeds  on  the  principle  that  the  seller  is  bound,  not 
<MiIy  to  denver  the  thing  sold,  but  to  maintain  his  purchaser  in 
poesession.     Its  subject  matter  is  both  the  title  and  quality  of  the 
goods ;  while,  with  respect  to  its  form,  it  may  be  either  express  or 
implied.    Considered  with  reference  to  faults  arising  ex  defectu  juris^ 
apart  from  those  ex  natura  reiy  the  rule  is  a  general  one,  that  as 
posMsnon  presumes  property,  a  party  selling  as  his  own  a  subject  in 
his  custody  at  the  time,  is  understood  to  warrant  that  he  has  a  title 
snffidrat  to  enable  him  to  sell.     Accordingly,  in  most  countries,  the 
vendor  is  bound  to  protect  the  vendee  in  the  enjoyment,  undisturbed, 
of  his  newly  acquired  property,  not  only  in  itself,  but  also  disen- 
combeied  of  all  debts  and  obligations  arising  in  relation  thereto 
from  circumstances  emerging  anterior  to  the  sale — such  as  revenue 
datm  unpaid,  warehouse  rent,  etc. — (Bell  on  Sale ;  but  see  the  re- 
roarb  of  Park,  B,  in  Morley  v.  Altenborough,  3  Exch.^  500.)  With 
regard,  however,  to  the  obligation  incumbent  on  the  seller  as  to  war- 
ranty of  the  quality  of  the  goods,  an  important  distinction  has  arisen 
between  the  Roman,  Scotch,  and  French  laws  on  the  one  hand,  and 
the  laws  of  England  and  America  on  the  other.     The  policy  of  the 
fonner  system  of  jurisprudence  was  to  preserve  that  equality  between 
the  parties  to  the  sale  which  is  of  the  essence  of  the  contract.     On 
that  ground,  a  seller  was  understood  to  engage,  whether  the  under- 
taking was  specially  expressed  or  not,  that  the  thing  sold  should  be 
suitable  for  the  purpose  for  which  it  was  bought,  ana  that  generally 
it  was  of  good  mercantile  quality.     There  was,  therefore,  an  implied 
warranty  against  all  latent  defects,  whether  known  or  unknown  to 
the  vendor,  and  even  although  the  article  should  have  been  seen  by 
the  vendee.    Of  course,  however,  the  rule  did  not  include  faults  and 
defects  so  patent  that  they  could  not  escape  the  buyer's  observation. 
In  such  a  case,  the  presumption  was  that,  being  apparent,  they  were 
in  the  contemplation  of  the  parties  at  the  time ;  and  manifestly  a 
person  requires  no  protection  against  what  must  have  been  obvious 
to  his  senses — ttaud  enim  decipitur  qui  ecit  se  decijpi.     With  this 
exception,  the  effect  of  the  Roman  law,  and  the  law  of  those  countries 
in  wnich  it  was  adopted,  was  to  render  it  unnecessary  to  prove,  in 
wder  to  avoid  the  contract,  that  the  defect  was  known  to  the  seller, 
or  that  the  transaction  was  fraudulent ;   or,  in  short,  to  establish 

*  (19  and  20  Vict.,  c.  60 — {An  Act  to  amend  the  Laws  of  Scotland  affecting 
Trade  and  fhnmerce.) 
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anything  beyond  the  existence  of  the  fault  at  the  time  of  the  sale. 
The  question  thus  generally  came  to  be,  in  such  ca^es,  Whether  the 
defect  was  latent  or  patent.  For  example,  a  person  who  had  bought 
a  horse,  with  which  he  had  hardly  gone  thirty  yards  until  he  dis- 
covered that  it  was  affected  with  the  thrush,  and  therefore  unable 
to  travel  the  high  road,  was  found  entitled  to  repetition  of  the  price, 
notwithstanding  the  defence,  that  the  circumstances  were  such  as 
might  have  enabled  him  to  see  the  disease  before  making  the  pur- 
chase.—(  Ralston  v.  Robb,  1808  M.  14,238.)  So  also  a  purchaser 
was  found  justified  in  rejecting  a  cargo  of  Ichaboe  guano,  on  the 
ground  that  it  was  mixed  and  spurious,  and  not  the  genuine  article 
which  the  parties  were  held  to  have  had  in  view  in  making  the 
bargain. — (Paterson  v,  Dickson,  12  D.  502.)  V\  hile  such  was  the 
nature  of  the  Scotch  law,  auite  a  different  principle  was  adopted  in 
England  and  America.  Tnere  the  law  was  not  permitted  to  inter* 
fere  between  buyer  and  seller,  further  than  was  necessary  to  prevent 
fraud  and  breach  of  express  warranty.  A  party,  in  buying  or  selling 
an  article,  is,  it  was  supposed,  the  person  best  able  to  judge  of  what 
was  for  his  own  interest ;  and  so  did  not  require  any  protection  in  a 
matter  in  which,  without  such  protection,  he  is  more  likely  to  use  a 
proper  degree  of  vigilance,  and  avail  himself  of  his  business  experi- 
ence. Accordingly,  the  leading  maxim  of  the  English  law,  on  this 
subject,  is  caveai  emptor.  Every  one  hiust  trust  to  his  own  senses; 
ancf  if  he  desires  to  be  secured  against  latent  defects,  his  only  resource 
is  to  stipulate  for  warranty  in  express  terms.  To  meet,  however,  the 
requirements  of  trade,  it  has  been  found  necessary  considerably  to 
relax  the  stringency  of  the  ancient  rule ;  and  the  tendency  of  modem 
cases,  as  we  shall  presently  see,  has  been  to  enlarge  the  responsibilities 
of  the  seller,  by  introducing  various  warranties,  which,  in  the 
absence  of  an  express  warranty,  are,  in  certain  circumstances, 
established  by  implication. 

The  policy  of  tne  two  systems  of  jurisprudence  is  a  subject  capable 
of  mucn  controversy,  bearing  so  closely,  as  it  does,  on  the  question, 
which  has  long  been  a  favourite  one  of  writers  on  law  and  morals, 
as  to  how  far  a  municipal  code  should  give  effect  to  the  good  faith 
which  ought  to  characterize  this  contract.  The  subject  is  very 
largely  discussed  by  Cicero  {de  of.y  3),  and  by  Pothier  (cant  vente, 
234).  No  doubt,  if  abstract  justice  requires  that  the  parties  should 
deal  on  terms  of  the  most  perfect  equality,  the  vendor  is  bound  to 
make  good  to  the  vendee  any  injury  he  may  suffer,  from  being  de- 
ceived either  by  the  quality  of  the  article  itself,  the  statements 
used  to  enhance  its  value,  or  the  concealment  of  information  likelj 
to  affect  the  price,  of  which  the  seller  was  in  possession.  But  what- 
ever moralists  may  say  on  this  subject,  the  self-denial  here  required 
of  a  merchant,  must  be  numbered  with  those  many  other  social 
duties  which,  in  the  multifarious  and  complicated  relations  of  life* 
law  deems  it  impossible  to  attempt  to  enforce.  As  a  question  of 
expediency,  and  in  a  case  in   which  one  or  other  of  the  parties 
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most  of  necessity  be  an  innocent  sufferer,  that  seems  to  be  the  pre- 
ferable rule  which  makes  the  loss  fall  on  him  who  is  owner  of  the 
article  at  the  time  the  defect  is  discovered.     By  doing  so,  mnch 
litigation  is  prevented,  by  rendering  it  unnecessary  to  follow  out  that 
chain  of  responsibility  which  the  Scotch  doctrine  established  between 
first  and  subsequent  purchasers.     Accordingly,  it  was  recommended 
to  Parliament,  and  Parliament  has  adopted  the  recommendation, 
that  in  this  particular  the  law  of  Scotland  should  be  assimilated  to 
those  of  England  and  Ireland,  because  of  the  difficulty  of  ascertain- 
mg,  in  many  cases,  whether  faults  were  latent  or  patent  at  the  time 
of  the  sale,  and  still  more,  whether  the  faults  were  of  such  a  kind  as 
to  render  the  goods  of  unmarketable  quality — ^these  being  generally 
a  matter  of  conflicting  opinion.    Although,  therefore,  in  the  language 
of  the  Report,  one  rule  cannot  be  said  to  be  more  or  less  just  than 
the  other,  because  the  risk  of  latent  faults  is  one  of  the  elements 
wluch  enter  into  the  amount  of  the  price,  and  that  price  may  be  ex- 
pected to  be  adjusted  so  as  to  be  of  greater  or  less  amount,  according 
S8  the  partv  liable  to  this  risk  is  the  seller  or  the  buyer ;  still,  as  the 
roleof  the  laws  of  England  and  Ireland,  without  doing  any  injustice, 
saves  mach  litigation  on  such  questions,  perhaps  this  is  one  instance 
in  which  the  commissioners  were  right  in  advising  that  the  Scotch 
roJeshoald  be  abandoned. — (2  Merc.  Law  Amt.  Kep.,  p.  10.) 

Following  out  this  recommendation,  it  is  provided,  by  sect.  5  of 
the  statute,  that — 

(roods  sold  are,  with  all  faults,  at  the  risk  of  the  purchaser, 
unless^ — 

1.  The  seller  gives  an  express  warranty  of  their  quality  or 

sufBciency;  or — 

2.  Knew  of  the  defect  at  the  time  of  tlie  sale ;  or — 

3.  Has  sold  them  for  a  specified  and  particular  puxpose.' 
The  first  question  that  is  here  to  be  considered  is,  W  hat  is  an 

fxpreas  ujarranty  ? — Every  affirmation  at  the  time  of  a  sale  is  an 
express  warranty,  provided  it  appear  to  have  been  so  intended. — 
{Per  Bayley,  J.,  in  Fasley  v.  Freeman,  3  T.  K.  51.)  According 
to  this  definition,  an  affirmation  may  be  made  without  being  a  war* 
ranty ;  and  even  though  erroneous,  if  not  fraudulent,  the  buyer  will 
have  no  remedy  in  respect  of  defects  subsequently  discovered.  It 
is  important,  therefore,  to  observe  the  distinction  between,  what 
constitutes  a  warranty,  and  what  is  only  a  simple  representation* 
Fraud,  which  vitiaites  every  contract,  ^'consists  in  knowingly  asserting 

^  Sec.  V. — **^  Wh€re  goods  shall,  after  tbe  passing  of  this  Act,  be  sold,  the 
teller,  if  at  the  time  of  the  sale  he  was  without  knowledge  that  the  same  were 
defective  or  of  bad  quality,  shall  not  be  held  to  have  warranted  their  quality 
or  safficiencj,  but  the  goods,  with  all  faults,  shall  be  at  the  risk  of  the  purchaser, 
uuless  the  seller  shall  have  given  an  express  warranty  of  the  quality  or  suffi- 
ciency of  such  goods,  or  unless  the  goods  have  been  expressly  sold  for  a  specified 
sad  particular  purpose,  in  which  case  the  seller  Bhall  be  considered,  without 
nich  warranty,  to  warrant  that  the  same  are  fit  for  such  purpose. 
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that  which  is  false  in  fact  to  the  injury  of  another" — (Per  Cresswell, 
J.,  in  Crawshay  v.  Thomson^  4  M.  and  Gr.  387) ; — the  principle  of 
the  law  being,  that  fraud  without  damage,  or  damage  without  fraud, 
will  not  found  an  action ;  but  where  both  concur,  an  action  will  lie. 
— (See  S.  C.)  If  the  statement  is  made  at  the  time  of  the  sale,  as 
a  warranty  in  express  terms,  e.g. — if  the  owner  of  a  horse  dis- 
tinctly says  he  is  sound,  and  warranted  as  such,  the  purchaser  re- 
qaires  only  to  prove  the  existence  of  the  defects  in  order  to  avoid 
tne  contract ;  for  ^^  warranty  extends  to  all  faults  known  and  un- 
known to  the  seller." — (Per  Ld.  Mansfield,  in  Stuart  v.  Wilkins ; 
1  Dougl.  20.)  But  if  the  affirmation  is  only,  ^'  I  do  not  know  whether 
the  horse  is  or  is  not  sound,  and  will  not  warrant  him — all  I  can 
say  is,  I  have  long  known  him,  and  do  not  know  of  any  unsoundness," 
— obviously  nothing  further  is  intended  than  that  innocent  com- 
mendation of  goods  which  every  merchant  is  at  liberty  to  make.  It 
would  be  a  representation,  and  nothing  more;  and  simplex  cam- 
mendatio  non  obligaU  If  the  purchaser,  therefore,  spoke  the  truth, 
the  statement,  in  the  absence  ot  any  warranty,  will  not  infer  liability ; 
but  if  the  seller  knew  at  the  time  that  the  horse  was  unsound,  and 
that  it  was  in  consequence  of  this  false  and  fraudulent  represen- 
tation that  the  transaction  was  concluded,  he  would  be  liable  in 
repetition,  not  on  account  of  any  breach  of  warranty,  but  in  con- 
sequence of  that  gross  violation  of  good  faith  which  it  is  the 
policy  of  the  law  to  maintain  in  all  mercantile  transactions. — 
(Broom's  Coms.  Com.  Law,  p  353.)  In  other  words  (to  use  the 
language  of  Tindal,  C.  J.,  in  Ormrod  v.  Huth,  14  W.  and  M.  651), 
<^  The  rule  which  is  derived  from  all  the  cases  appears  to  be,  that 
where,  upon  the  sale  of  goods,  the  purchaser  is  satisfied  without 
requiring  a  warranty  (which  is  a  matter  for  his  own  consideration), 
he  cannot  recover  on  a  mere  representation  of  the  quality  by  the 
seller,  unless  he  can  show  that  the  representation  was  bottomed  in 
fraud.  If,  indeed,  the  representation  was  false  to  the  knowledge  of 
the  party  making  it,  this  would,  in  general,  be  conclusive  evidence 
of  fraud ;  but  if  the  representation  was  honestly  made,  and  believed 
at  the  time  to  be  true  by  the  party  making  it,  though  not  true  in 
point  of  fact,  this  does  not  amount  to  fraud  in  law,  but  the  rule 
caveat  emptor  applies,  and  the  representation  does  not  furnish  a 
ground  of  action.  The  distinction  between  the  two  is,  no  doubt, 
sometimes  difficult  to  draw.  Mere  silence,  in  the  absence  of  any 
warranty,  imports  no  obligation  against  the  vendor,  because  ^^  con- 
cealment by  a  contracting  party  is  not  held  in  law  to  be  fraudulent, 
if  he  is  not  under  an  obligation  to  disclose  what  he  conceals.  The 
'  understood  object  of  parties  in  entering  into  bargains  is  to  make 
gain,  and  neither  is  bound  to  inform  the  other  of  the  grounds  on 
which  he  makes  his  prospective  estimate  of  gain,  or  of  the  extent  of 
the  profit  he  expects  to  realise ;  and,  in  the  ordinary  case,  he  is  not 
guilty  of  fraud,  although  he  conceal  the  grounds  of  his  own  calcula- 
tions and  expectations  from  the  other  contracting  party,  and  although 


1857.]  THB  MERCANTILE  LAW  AMENDMENT  ACT.  127 

he  in  consequence  obtain  a  better  bargain  than  he  might  have  got 
if  the  other  contracting  party  had  possessed  the  same  degree  of 
sagacity  and  knowledge.     If  there  is  nothing  in  his  position  m  rela- 
tion to  the  contracting  parties,  or  in  the  nature  or  circamstances  of 
the  transaction  itself,  which  confers  on  the  one  a  right  to  trust  to 
the  statements  of  the  other,  the  misrepresentation  is  not  held  in 
law  to  be  fraudulent.     Contracting  parties,  in  an  ordinary  business 
transaction,  have  adverse  interests ;  and  like  parties  to  a  lawsuit 
oQght  to  deal   with  each  other^s  statements  as  being  made  only 
for  the  purpose  of  endeavouring  to  attain  the  object  which  the 
party  has  in  view,  and  not  for  the  purpose  of  conveying  information 
to  the  opposite  party  ;  and  if  he  aaopts  such  statements  without  in- 
quiry, and  afterwards  finds  them  to  be  erroneous,  he  must  blame 
his  own  carelessness  or  credulity,  and  cannot  complain  of  being 
defrauded  bv  statements  on  which  he  was  not  warranted  to  rely. — 
(P«r  Lord  Curriehill,  in  Gillespie  v.  Russel,  18  D.  686.)    This, 
though  perhaps  moral  fraud,  is  not  of  that  active  species  of  which 
the  lair  only  deems  itself  bound  to  take  cognisance.    To  bring  the 
deceit  up  to   the  amount  required  to  over-ride  the  rule   as  to 
caveat  emptor,  the  sale  must  be  broaght  about  by  a  statement  false 
in  fact,  and  known  to  be  untrue  at  the  time.     He  may  be  silent  and 
safe;  bnt  if,  when  asked  a  question,  he  evades  it,  or  returns  for 
answer  that  which  is  not  the  fact,  or  allows  the  party  to  remain  in 
an  obvioDS  delusion,  he  remains  safe  no  longer.   Thus,  in  an  American 
case(Laidlaw  v.  Organ,  2  Wheat,  178  cit.j  Pars.  Cont.,  vol.  i.), 
A,  while  engaged  in  a  treaty  with  B  for  the  purchase  of  tobacco, 
having  secretly  received  intelligence  over-night  of  the  peace  of  1815, 
which  raised  the  value  of  the  article  between  30  and  40  per  cent., 
called  on  him  on  Sunday  morning  a  little  after  sunrise,  and  was 
asked  if  there  were  any  news  by  whicnthe  priceof  it  might  beenhanced. 
There  was  no  evidence  that  A  had  asserted  or  suggested  anything  to 
induce  a  belief  that  such  news  did  not  exist ;  but,  under  the  above 
circumstances,  the  bargain  having  been  struck,  the  sale  was  rescinded 
by  the  Court.     To  constitute  legal  fraud,  ^^  there  must  be  positive 
aggressive  deceit ;  and  not  removing  a  delusion  from  the  mind  of  a 
pnrchaser  is  equivalent  to  an   express   misrepresentation." — {Per 
Jervis,  C.  J.,  in  Hill  t?.  Gray,  1  Stark  434.)    The  last  was  the  case 
of  a  person  who  inquired,  before  purchasing  a  picture,  whose  pro- 
perty it  was.     He  received  no  answer ;  but  seeing  plaintiff  sell  a 
namber  of  pictures  of  Sir  Felix  Agar,  he  was  misled  oy  the  circum- 
stance, and,  under  the  erroneous  supposition  that  it  was  a  picture  of 
Sir  Felix  Agar,  made  the  purchase.    The  Coart  set  aside  the  sale, 
Lord  Ellenhorough  observing,  that  although  it  was  the  finest  pic- 
ture that  Claude  ever  painted,  it  must  not  be  sold  under  a  decep- 
tion, and  as  the  vendor  saw  that  the  party  had  fallen  into  a  delusion 
in  supposing  whose  the  picture  was,  he  was  bound  to  remove  it.    In 
short,  the  distinction  between  legal  and  moral  fr^ud  seems  to  be — 
and  it  is  a  distinction  that  is  grounded  on  the  necessity  of  leaving 
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men  to  take  some  care  of  themselves  in  their  business  transactions- 
thai  thoQgh  the  seller  may  allow  the  buyer  to  cheat  himself  ad 
Hbitumy  he  must  not  actively  assist  him  in  doing  so. — (1  Pars  Cent. 
461).  The  statute,  therefore,  only  applies  to  the  case  where  "the 
seller,  at  the  time  of  the  sale,  was  without  knowledge  that  the  goods 
were  defective  or  of  bad  quality." 

In  cases  free  from  fraud,  the  mode  in  which  an  affirmation  is 
made,  may  make  it  difficult  to  determine  whether  a  warranty  was 
intended.  It  is  not  necessary,  in  order  to  constitute  a  warranty, 
that  any  particular  form  of  words  be  used.  All  that  is  required  is, 
that  there  be  a  sufficient  undertaking  that  the  thing  is  what  it  is 
represented  to  be,  and  that  it  be  made  pending  the  treaty,  and  not 
after  :  otherwise  it  is  void  for  want  of  consideration.— (bm.  Merc 
Law,  462.)  In  the  absence  of  fraud,  any  mere  expression  of  opinion, 
or  any  mere  commendation,  or  any  statement  of  the  nature  of  de- 
scription or  identification,  will,  however  erroneous,  infer  no  liability, 
if  a  warranty  was  not  intended.  The  article  may  belong  to  a  class  of 
commodities,  as  to  which  anything  like  certain  Knowledge  is  impos- 
sible, e.g.  a  work  of  art,  with  respect  to  the  authorship  of  which 
connoisseurs  are  at  variance.  If  tne  picture  is  an  old  one,  and  the 
authorship  is  doubted,  the  affixing  of  a  painter^s  name  to  it  in  the 
catalogue  may  be  only  intended  as  a  simple  expression  of  opinion ; 
but  where  the  picture  is  a  new  one,  and  the  description  is,  as  matter 
of  fact,  capable  of  easy  ascertainment,  it  ought  undoubtedly  to  be 
accepted  by  the  purchaser  as  a  sufficient  warranty  of  its  accuracy. 
Jenawine  v.  Slade  (2  Esp.  572)  was  a  case  of  the  former  kind. 
Two  pictures  having  been  catalogued  at  a  sale,  one  as  by  Teniers, 
the  other  by  Claude  Lorraine,  it  was  found  that  this  description  was 
a  matter  on  which  the  purchaser  was  bound  to  exercise  his  own 
judgment ;  the  statement  importing  nothing  but  the  opinion  of  the 
seller  that  pictures  so  old  were  the  works  of  me  artist  named.  There 
being,  therefore,  no  warranty,  it  was  found  the  plaintiff  could  not 
recover.  Again,  in  Power  v.  Barham  (4  Ad.  Ell.  473),  a  similar 
description  respecting  four  pictures  by  Canaletti  occurred  in  a  bill 
of  parcels  or  receipt :  it  was  found  that  the  question  was  properly 
lefk  to  the  jury,  as  to  whether  it  was  a  warranty  or  description ; 
and  the  jury  having  found  that  it  was  a  warranty,  Lord  Denman 
observed,  "  I  think  their  finding  was  right,  for  Canaletti  was  not  a 
very  old  painter."  On  the  same  principle,  a  warranty  may  be 
inferred  from  an  advertisement,  as  where  a  ship  was  advertised  for 
sale  as  copper  fastened,  it  was  held  (although  the  vendee  had  an 
opportunity  of  examining  her),  that  this  was  a  warranty  according 
to  the  understanding  of  the  trade. — (Shepherd  v.  Kain,  5  B.  and 
Aid.  240.)  But  again,  the  words  employeu  may  not  imply  an  affir- 
mation of  the  condition  or  quality  of  tne  thing,  but  be  only  intended 
for  its  identification  or  description.  Thus  a  horse  was  sold  with  the 
following  written  warranty  : — **  To  be  sold,  a  horse,  five  years  old  ; 
has  been  constantly  driven  in  the  plough — Warranted."     The  war- 
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ranty,  it  was  fonnd,  applied  to  soundoess  only. — (Richardson  o. 
Brown,  1  Bing,  344.)  8o,  where  the  document  was  in  these  words, 
.«( Received  of  Mr  B.  £10  for  a  grey  four-year-old  colt|  warranted 
sound  in  every  respect," — the  age  was  found  to  be  a  mere  description, 
not  covered  by  the  warranty  ;  and  therefore  the  buyer  was  bound  to 
prove  wilfiil  misrepresentation  in  order  to  have  recourse. — (Budd  v. 
Fainnannen,  8  Bing,  52.)  Again,  the  affirmation  may  only  amount 
to  a  qualified,  and  not  an  absolute  warranty — its  nature  and  extent, 
or  whether  it  is  only  a  representation,  being  a  proper  jury  question. 
In  Wood  v.  Smith  (4  C.  and  P.  45),  the  buyer  of  a  horse  said, 
''She  is  sound,  of  course ?"  The  owner  replied,  ^  Yes,  to  the  best 
of  my  knowledge."  On  being  asked,  **  Will  yon  warrant  her  f "  he 
answered,  "I  never  warrant,  1  would  not  even  warrant  myself;  but 
she  is  sound  so  far  as  I  know."  This  was  held  to  amount  to  a  quali- 
fied warranty.    Other  cases  might  be  quoted  of  a  similar  import, 

and  aU  illustrating  the  same  principle.     The  distinction  drawn  is  no 

doubt,  however,  of  the  extremely  fine.    In  Hopkins  v.  Tanqueray 

(S3  L.  J.  162),  there  was  no  evidence  offered  of  fraud,  but  the  facts 

proved  were,  that  the  day  before  a  sale  at  Tattersall's,  plaintiff  went 

to  enmine  the  horse,  and  was  found  doing  so  by  the  defendant,  who 

said,  *^  You  have  nothing  to  look  for,  I  assure  you  he  is  perfectly 

foond  in  every  respect."     To  this  the  plaintiff  replied,  ^^  1  am  satis* 

Sed,"  and  desisted  from  his  examination.     Next  day,  the  horse  was 

purchased  by  plaintiff  for  280  guineas ;  having,  as  he  stated,  made 

op  his  mind  to  buy  the  horse,  relying  on  the  defendant's  positive  as-^ 

snrance  that  he  was  sound.    The  horse,  having  turned  out  unsound, 

vas  resold  at  a  much  less  price  ;  and  the  purchaser,  having  sued  the 

owner  for  the  difference,  obtained  a  verdiict  in  his  favour.     But  on 

a  motion  for  non^suit,  the  Court  held  there  was  no  evidence  to  infer 

a  warranty,  as  what  was  said  before  the  sale  amounted  only  to  a 

representation,  and  defendant  could  not  be  liable  fi)r  mere  repre- 

aentation   even  contrary  to  the  fact,  unless  fraud  entered  as   an 

ingredient  into  the  transaction.     It  would  therefore  appear,  that  in 

general,  a  mere  representation  is  no  warranty  if  it  concerns  some 

matter,  the  knowledge  of  which  was  as  much  within  the  power  of  the 

one  party  as  the  other,  and  the  truth  of  which  may  be  ascertained 

by  inquiry. — (See  Addison  Cont.  127.) 

It  only  remains  to  say,  that  though  a  warranty  must  be  made 
good  to  the  letter,  it  will  not  be  extended  by  implication,  and  a 
warranty  of  one  quality  is  an  exclusion  of  all  the  others.  Accord- 
ingly, goods  sold  with  all  faults  only  include  every  defect  where 
there  is  no  warranty  as  to  one  in  particidar.  Thus  an  advertise* 
ment  of  the  sale  of  a  ship  described  her  as  a  copper*fiastened  vessel, 
adding,  that  she  was  to  ne  taken  with  all  faults,  without  any  allow- 
ance for  any  defect  whatever.  She  was  only  partially  copper- 
bstened ;  and  notwithstanding  of  the  saving  clause,  the  seller  was 
made  liable.    But  in  another  ship  case,  the  vessel  was  described  as 

TOL.  L^HO.  m.  MAJtOH  1867.  B 
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^teak-built,  and  to  be  taken  with  all  faults,  without  an^  allowance 
for  any  defect  or  error  whatsoever/'  Not  being  teak-built,  the  mi»- 
description  was  held  to  fall  under  the  word  '^  error"  introduced  in 
the  proviso,— (Taylor  v.  Bullen,  5  Ezch.  779.) 

2.   IMPLIED  WABRANTT. 

In  the  absence  of  an  express  warranty,  the  seller  is  only  to  be  liable 
for  the  quality  or  sufficiency  of  the  goods  where  they  have  been 
expressly  sold  for  a  specified  and  particular  purpose,  ^^  in  which  case 
the  seller  shall  be  considered  without  anv  warranty  to  warrant 
that  the  same  are  fit  for  such  purpose."  This  provision  has  been 
introduced  in  order  to  carry  out  the  well-known  principle  of  the 
English  law,  which  was  first  engrafted  on  the  rule  of  caveat  emptor 
bv  the  judgment  in  the  case  of  Jones  v.  Bright  (5  Bing,  533). 
Though  a  general  dealer,  who  has  no  better  means  of  information 
than  the  purchaser,  engages  for  nothing  beyond  the  fact  that  the 
thing  is  what  it  seems  to  be,  a  vendor,  who  is  informed  of  what 
it  is  wanted  for,  is  presumed  to  warrant  that  it  is  fit  for  the  pur- 

C  specified.    In  all  cases,  also,  a  manufacturer  is  presumed  to 
)  a  reasonable  knowledgB  of  the  article  which  he  makes,  and 
the  uses  to  which  it  can  be  applied. 

In  the  case  of  Jones  v.  Bright,  above  referred  to,  plaintiff  applied  to 
defendant — sl  manufacturer  and  vendor  of  copper — for  "  copper  for 
sheathing  a  vessel."  The  defendant  said,  *^  I  will  supplv  you  weU." 
From  the  defendant's  warehouse  the  plaintiff's  agent  then  selected 
such  copper  as  was  wanted,  and  applied  it  to  the  vessel.  It  lasted 
only  about  four  months,  instead  oi  four  years — the  usual  time  for 
good  copper  to  wear,  the  decay  being  caused  by  some  unknown 
Mtent  derect.  After  full  argument,  it  was  held  by  the  whole  Court 
of  Common  Pleas,  that  there  was  an  implied  warrantv  that  the 
article  was  fit  for  the  purpose  for  which  it  was  ordered;  and,  therefore, 
the  defendant  was  found  liable. — See  also  Laing  v.  Fidgeon,  6 
Taunt,  108.  In  Brown  v.  Edgington  (2  M.  and  Gr.  279),  which 
was  a  case  as  to  an  insufficient  crane-rope,  supplied  for  the  purpose 
of  raisine  and  lowering  wine  in  a  cellar,  the  law  was  thus  statea  by 
Tindal,  C.  J. : — ^^  It  appears  to  me  to  be  a  distinction  well  founded 
in  both  reason  and  autnority,  that  if  a  party  purchases  an  article  on 
his  own  judgment,  he  cannot  afterwards  hold  the  vendor  responsible, 
on  the  ground  that  the  article  turns  out  to  be  unfit' for  the  purposes 
for  which  it  was  required  ;  but  if  he  relies  on  the  judgment  ot  the 
seller,  and  informs  him  of  the  use  to  which  the  article  is  to  be  applied, 
it  seems  to  me  the  transaction  carries  with  it  an  implied  warranty, 
that  the  thing  furnished  shall  be  fit  and  proper  for  the  purpose  for 
which  it  was  designed."  It  would  seem,  therefore,  that  in  order  to 
establish  this  warranty,  the  thing  must  be  specially  ordered  for  a 
particular  purpose,  because  an  ignorant  person  may  buy  an  article, 
mtending  to  apply  it  to  a  use  for  which  it  never  was  meant  by  the 
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maker.  ^  If  a  man  says  to  another,  Sell  me  a  hone  fit  to  carry  me, 
and  the  other  sells  a  horse  which  he  knows  to  be  unfit  to  ride,  he 
will  be  liable  for  the  consequences ;  but  if  a  man  says,  Sell  me  that 
grey  horse  to  ride,  and  the  other  sells  it,  knowing  that  the  former 
will  not  be  able  to  ride  it,  that  will  not  make  him  liable.*^ — (Mauley 
J^  in  Keates  t>.  Cadogan.) 

Thus  a  manuiactarer  wrote  to  a  party,  ^<I  undertake  to  make  you 
t  two-coloured  printing  machine  on  my  patent  principle.^     The 
machine  afterwards  turned  out  to  be  perfectly  useless,  and  Uie  pur- 
chaser refused  to  pay  the  price,  contending  that  there  was  an  implied 
imdertaking,  that  it  was  fit  for  the  purpose  for  which  it  was  designed. 
Bat  it  was  held,  that  having  got  a  machine  on  ^^  plaintiff's  patent 
pnndple,"  he  had  got  all  be  bargained  for,  and  there  was  no  implied 
warranty  that  it   would   answer   the  purpose  for   which  it    was 
fmrchased.    Further,  the  use  to  which  the  article  is  applied  must  be 
the  ordinary  one ;  for  this  liabilitpr  of  the  maker   cannot  be  ex- 
tended to  every  application  of  which  the  article  may  be  capable. 
-(Add.  Cent.  232.) 

In  some  cases,  in  England,  it  has  been  found  necessary  to  allow 
sn  exception  to  the  rule  of  caveat  emptor,  firom  the  verv  nature  of 
the  mle  itself;  because  a  buyer  cannot  exercise  that  vigilance  which 
tbe  law,  in  leaving  him  to  his  own  protection,  says  he  ou^ht  to  do^ 
iTie  has  no  opportunity  of  doing  so.  Accordingly,  where  inspection 
is  impossible,  or  where  the  circumstances  are  such  as  compel  the 

Eorehaser  to  rely  on  the  judgment  and  honesty  of  the  seller,  the 
itter  is  understood  to  warrant  that  the  goods,  in  point  of  quality  and 
description,  are  what  the  purchaser  may  fairly  understand  them  to  be. 
-(1  Pars  Cont  466.)  In  Gardener  v.  Gray  (4  Camp.  144),  Lord 
EUenboxo'  said,  ^'  Where  there  is  no  opportunity  to  inspect  the  com- 
modity, the  maxim  of  caveat  emptor  does  not  apply.  He  cannot, 
without  a  warranty,  insist  that  it  shall  be  of  any  particular  quality 
or  fineness ;  but  the  intention  of  both  parties  must  be  taken  to  l>e 
that  it  shall  be  saleable  in  the  market  under  the  denomination  men- 
&nied  between  them.  The  purchaser  cannot  be  supposed  to  buy 
goods  in  order  to  place  them  on  a  dunghill."  The  warranty,  how- 
erer,  does  not  extend  to  cases  where  an  examination  would  be  firuit>- 
less,  but  only  to  those  in  which  it  is  impossible. 

If  the  sale  is  by  sample,  there  is  an  implied  warranty  that  the 
nmple  is  fairly  taken  from  the  bulk  of  the  commodity.  The  buyer 
having  no  opportunity  of  making  an  examination,  is  entitled  to  rely 
on  the  sample  as  a  fair  specimen  of  what  the  goods  are.  But  where 
there  b  any  diseonformity  between  the  sample  and  the  goods  sent| 
^it  is  the  duty  of  the  purchaser  either  immediately  to  return  them, 
or  to  intimate  to  the  seller  that  he  holds  them  for  his  behoof." — (Lord 
Balgray  in  Watt  v.  Glen,  7  S.  372.)  Therefore  the  buyer,  if  he 
means  to  repudiate  the  bargain,  makes  himself  liable  for  the  contract 
price,  by  breaking  bulk  or  using  any  part  of  the  goods  (Bansan 
V.  Mitchell,  7  D.  813),  or  by  retaining  them  for  any  purpose  or 
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interest  of  his  own  For  example,  he  cannot  retain  them  in  security 
of  any  alleged  claim  of  damages ;  and  if  he  does  so,  his  liability  con- 
tinues.—(Padgett  V.  M'Nair,  15  D.  76.) 

Parties  dealing  in  a  particular  line  of  trade  are  understood  to 
conform  to  its  usage ;  and  although,  where  there  is  no  warranty, 
the  seller  is  in  general  not  liable  for  any  inferiority  of  quality,  how- 
ever great,  this  cannot  embrace  a  case  where  the  goods  are  so  bad 
that  they  have  lost  all  traces  of  their  distinctive  character.  The  article 
must  be  such  as  is  understood  in  the  market  by  the  same  denomi- 
nation.   Thus  a  purchaser  was  found  iustified  in  rejecting,  as  waste 
silk,  an  article  of  so  indifferent  a  quality  that  it  could  not  be  sold 
tinder  that  name. — (Gardner  r.  Gray,  sup,)    So,  upon  a  sale  (not 
by  sample  and  without  warranty)  of  Calcutta  linseed,  which  the 
buyer  had  no  opportunity  of  inspecting,  and  which,  on  arrival,  turned 
out  to  contain  about  15  ^r  cent,  of  tares,  rape,  and  mustard,  the 
Court  of  C.  P.  held,  that  it  had  been  properly  left  to  the  jury  to  say 
whether  the  article  was  so  mixed  as  to  lose  its  distinctive  character, 
or  whether  it  was  such  as  to  answer  the  description  in  the  market. 
The  jury  found  that  it  could  not  pass  in  the  market  under  the  name, 
and  the  Court  thought  there  was  no  misdirection.    *^  The  purchaser,*' 
said  Willes,  J.,  ^^  had  a  right  to  expect,  not  a  perfect  article,  but  an 
article  which  would  be  saleable  in  the  market  as  Calcutta  linseed. 
If  he  got  an  article  so  adulterated  as  not  reasonably  to  answer  that 
description,  he  did  not  get  what  he  bargained  for.     A  man  who 
buys  an  article  as  gold,  which  eveiy  one  xnows  requires  a  certain 
amount  of  alloy,  cannot  be  said  to  get  gold  if  he  gets  an  article 
so  depreciated  in  qualitv  as  to  consist  of  gold  only  to  the  extent  of 
one  carat.*'— (Wieler  ©.' Schilizzi,  17  C.  B.  619). 


"JUDGMENTS  EXECUTION  BILL,  1867." 

This  bill,  which  was  so  far  proceeded  with  during  the  last  session 
of  Parliament,  was  again  introduced  this  session  by  Messrs  Cran- 
ford  and  Dunlop,  the  honourable  members  respectively  for  Ayr  and 
Greenock. 

The  principle  of  this  bill  is  good,  and  its  object  has  been  long  and 
anxiously  desired.  It  is  a  pity  that  its  clauses  have  not  been  made 
more  comprehensive  and  less  cumbrous  and  expensive.  But,  as  it 
stands,  it  is  well  worthy  the  earnest  and  immediate  support  of  ail 
interested  in  the  commercial  relations  and  dealings  of  the  United 
Kingdoms. 

It  was  said  of  old,  that  '^  diligence  was  the  sting  of  the  decree;" 
but,  unfortunately,  the  sting  often  was  as  blunt  as  it  was  venomous, 
and  sometimes  it  was  more  injurious  to  the  creditor  carrying  the 
weapon  than  the  victim  on  which  it  exercised  its  legal  prong. 

The  history  of  legal  diligence  in  Scotland,  forms  as  curious  and 
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strange  a  chapter  as  oocnrs  in  this  nation's  eventful  record.     We 

discover  the  straggle  of  royal  and  feudal  ascendancy  in  conflict  with 

infant  liberty.    Not  above  a  century  ago,  "  the  letters  offiveforjnsj^* 

and  the  more  fearful  ^'  letters  o/Jire  and  sword^^  were  called  into  aid 

to  help  an  onibrtunate  creditor  to  recover  the  smallest  sum  fix>m 

his  sometimes  stOl  more  mifortunate  debtor.    It  is  not  twenty  years 

or  so  since  the  magniloquent  "  Letters  of  Homing  and  Poinding j^ 

followed  by  the  dread  **  CaptUm^^  were  superseded  by  the  as  potent 

but  simple  words,  borrowed,  however,  by  a  Protestant  legislature 

from  the  Popish  Vatican,  ^^  Fiat  ut  PetiturJ*     At  one  time,  it  was  a 

glorious  privil^e  that  no  Scotch  debtor  could  be  imprisoned  to 

compel  payment  of  his  debt.     The  Sovereign  commanded  him  to 

pay;  and  n  he  dared  disobey,  the  blast  of  the  trumpet  horn  at  the 

Tnetropolitan  market  cross  (where  erst,  it  is  said,  Sprites  blew  the 

bUot  of  death  for  Flodden  Field),  by  messengers-at-arms,  with 

Uazcn  on  breast,  and  the  broken  wand  of  peace  in  hand,  declared 

tiie  debtor  lieges,  whose  names,  in  number,  in  progress  of  time, 

were  Legion^  to  be  r^U  and  outlaws  to  the  Sovereign.   This,  perhaps, 

was  not  for  the  non-payment  of  some  few  pounds  sterling,  the  ])rice 

of  some  lew  pounds  weight  of  salted  pork  or  other  fxingible,  but  for 

<laring  to  disobey  the  Sovereign  mandate  commanding  the  debtor  to 

raider  justice  to  his  creditor.      Then  followed  the  caption^  not 

directly  to  take  the  debtor  to  prison,  but  more  solemnly,  as  befitted, 

to  chaim  sheriffs  and  magistrates,  and  all  in  authority,  to  raise  the 

hue  and  cry,  and  posse  eondtaiiSf  and  hunt  out  the  rebel,  and  put 

him  in  sure  ward,  not  until  he  paid  his  debt,  but  until  he  was 

relieved  from  the  penalty  of  rebellion.     Then  fijUowed  tne  single 

and  the  double  escheat,  as  if  the  fitting  punishment  of  a  debtor 

cheating  his  creditors  was  for  the  Sovereign  and  Superior  to  cheat 

both,  and  seize  alike  his  lands  and  gear.     All  this  fustian  has  been 

cent  to  ^  the  tomb  of  all  the  Capulets,"  and  its  history  now  appears 

amongst  the  legal  myths  of  ages  gone  past,  at  which  this  utQitarian 

and  practical  generation  lift  up  their  hands  in  astonishment  that 

such  things  ever  were. 

Nevertheless,  np  to  this  moment,  there  exists  the  discordant. ano* 
maly,  which  this  bill  is  intended  to  remedy,  by  the  Act  of  which  it 
desires  to  be  the  parent.   The  three  kingdoms  are  now  united  under 
one  crown  and  one  legislature,  and  the  sooner  they  have  an  assimila- 
tion of  laws  the  better  for  the  lasting  prosperity  of  all  its  members. 
The  interests  of  the  united  sections  of  the  one  kingdom  are  one  and 
identical,  and  every  mile  of  railway  laid  down,  and  every  day  that  a 
train  runs  to  and  fro  over  the  breadth  of  the  land,  increase  this 
unity  of  interest.     But  can  it  be  believed,  that  at  this  advanced 
period  of  our  national  history,  after  a  creditor  has  sued  his  debtor 
in  any  of  Her  Majesty's  Courts,  either  supreme  or  local,  and  has, 
it  may  be  at  great  expenditure  of  time  and  money,  obtained  a 
final  decree,  the  debtor,  at  length  caught  in  the  meshes  of  the  legal 
net,  has  only  to  step  into  a  steamer  in  the  Thames,  the  Liffjr,  <* 
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the  Forth,  or  take  a  seat  in  a  car  of  a  railway  train,  and  transport 
himself,  and  his  all  in  his  carpet  bag,  to  another  section  of  the  same 
kingdom,  and  there  laugh  at  nis  successfnl  bat  unfortunate  creditor, 
who  now  really  may  be  said  to  be  at  once  the  plairUiff  and  the  pW" 
«tier,  though  Imffled  in  his  imrsuUy  and  unsympathized  with  in  his 
plaifU  and  grief.  He  must  follow  the  fugitive,  and  once  again  claim 
protection  of  the  law  in  the  Courts  of  the  other  portion  of  the 
empire  to  which  the  debtor  has  winged  his  flight  and  transported 
his  fortune  or  misfortune.  There,  what  was  long  ago  the  practice 
in  Scotland,  a  decree  conform  is  obtained,  after  additional  delay 
and  cost.  But  the  game  is  open  to  be  played  over  again  on  the 
chess-board  of  the  legal  chequer.  The  pawn  admits  of  three  moves, 
and,  finally,  a  passage  across  the  Atlantic  may  for  ever  snap  the 
threefold  cord,  which  cue  was  said  not  to  be  easily  broken. 

Somewhat  of  this  factitious  division  of  jurisdictions  not  long  since 
existed  in  Scotland,  much  more  than  it  existed  in  the  Saxon  Hep- 
tarchy. The  decrees  of  sheriffs  were  only  operative  within  their 
own  counties,  and  to  obtain  them  enfonsed  without  these  limits 
required  the  concurrence  of  the  Supreme  Court,  under  the  sanction 
of  the  Signet.  But,  for  some  years  back,  this  has  equally  well, 
and  at  a  cost  not  of  one  tithe,  been  accomplished  by  tlie  interfer- 
ference  of  the  fiat  of  each  sheriff  to  the  decree  of  his  brother 
judiciary. 

In  our  last  number,  we  gave  an  outline  of  the  bill  mentioned  at 
the  head  of  this  article,  and  though  we  fear  there  is  little  hope  of 
its  being  passed  into  law  this  Parliament,  its  consideration  will,  no 
doubt,  be  one  of  the  first  duties  of  a  new  House  of  Commons.  In 
that  expectation,  and  in  the  hope  that  some  amendments  may  then 
be  made  in  several  of  its  details,  we  proceed  to  the  examination  of 
the  bill  as  it  has  been  printed. 

1.  The  first  section  provides  for  the  memorials  (according  to  a 
somewhat  clumsy  form,  ^ven  in  an  annexed  schedule)  of  anj 
judgment  obtained  in  the  Courts  of  Westminster,  being  registered 
m  Ireland,  and  the  reverse ;  and  such  registration  is  to  have  the 
same  effect  as  if  a  decree  in  the  terms  thereof  had  been  given  by  the 
Court  in  which  so  registered,  as  at  the  date  of  registration,  with  the 
reasonable  costs  attending  the  registration. 

On  this  clause,  two  observations  occur.  It  is  not  easy  to  per- 
ceive why  the  measure  should  not  be  extended  to  the  County  Courts 
and  other  local  jurisdictions  of  both  England  and  Ireland,  in  which 
three-fourths  of  the  whole  legal  decrees  are  obtained.  If  it  be  a 
mod  measure  in  the  abstract,  it  must  be  so  irrespective  of  the 
Court  in  which  the  decree  is  given.  '^  What  is  sauce  for  the  goose 
must  be  sauce  for  the  gander."  The  friends  of  the  County  Courts 
(borrowed  as  they  are  firom  the  Sheriff  Courts  of  Scotland)  ought 
to  see  to  this  singular  and  invidious  omission  in  the  bill,  and  have  it 
supplied  before  it  becomes  law. 
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In  the  next  place,  the  fees  and  charges^  as  is  osoal  in  all  sach  sta- 
tatesy  ought  to  be  regulated  by  a  schedule  of  fees  annexed,  and  pro- 
vision shonld  be  made  for  having  them  fixed,  in  each  case,  by  the 
taxing  master,  and  indorsed  on  the  decree  of  registration. 

2.  The  second  section  of  the  Act  provides  for  decrees  obtained  in 
the  Superior  Courts  of  Westminster  and  Dublin  being  in  like 
manner  recorded  in  the  books  of  the  Court  of  Session  in  Scotland, 
with  the  like  effect. 

Similar  observations  apply  to  this  section  as  to  the  first,  with  the 
additional  remark,  that  there  appears  no  sound  reason  why  there 
should  be  any  other  form  of  extract  of  the  decree  than  the  very  brief, 
simple,  and  well  known  form  of  decree  already  in  use  under  exist* 
ing  statutes.  Multiplicity  of  unnecessary  forms  are  just  so  many 
tra{i8  set  to  catch  the  unwary. 

3.  The  third  clause  requires  a  rule  of  Court,  order,  or  certificate 
oTa  Jadge,  to  warrant  the  issue  of  a  memorial  of  judgment  This, 
whidi  must  be  a  mere  form,  however  costly,  is  wholly  unnecessary, 
and  the  delay  which  mav  be  thus  occasioned,  may  result  in  t^e 
escape  of  Ae  debtor  and  the  loss  of  the  debt,  which  might  otherwise 
sod  with  ease  have  been  recovered. 

4.  Provides  for  decrees  obtained  in  the  Court  of  Session  and  in 
the  Sheriff  Court  in  Scotland,  ^'  not  being  a  Small  Debt  Court^^  being 
dealt  with  in  like  manner  in  England  and  Ireland. 

Similar  observations  ^ply  to  this  section  as  to  previous  sections, 
with  the  addition — 1st,  That  all  decrees  of  registration  on  bonds  and 
bills,  whether  firom  the  Court  of  Session  or  Sheriff  Courts,  are 
omitted  from  the  benefit  of  the  Act.  In  this  way,  as  bills  are  the 
nniversal  instruments  of  trade,  the  mercantile  community  are,  to  a 

Kt  extent,  deprived  of  all  benefit  under  the  intended  law.  2d, 
omission  or  Small  Debt  Courts,  whose  jurisdiction  extends  now 
to  L.12,  leaves  out  from  the  benefit  of  the  new  law  bv  far  the  greater 
number  of  decrees  obtained  in  Scotland,  and  exactly  amongst  that 
class  of  creditors  who  can  least  afford  the  additional  expense  and 
delay  of  a  second  action  in  the  Courts  of  England  and  Ireland. 

5.  This  clause  contains  a  provision  that  the  benefit  of  the  Act  is 
not  to  be  had  unless  under  warrant  of  the  Court  of  Session,  and  that 
too,  not  only  with  reference  to  decrees  of  that  Court,  but  of  Sheriff 
Courts, — a  provision  which  is  attended  with  no  possible  benefit,  but 
must  occasion  very  considerable  delay  and  expense  to  creditors, 
m  cases  where  economy  in  time  and  cost  is  of  the  utmost  conse- 
()ucnce.  ' 

6.  The  sixth  section  requires  registration  within  thirty  days  after 
thedateof  the  extract — ^a  most  unnecessary  and  unroeaningrestriction 
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and  which|  in  many  cases,  may  be  attended  with  serious  consequences. 
At  present,  decrees  of  courts,  supreme  and  local,  in  Scotland,  are  in- 
dorsed by  other  judges,  under  the  "  Personal  Diligence  Act^^  but  with- 
out any  warrant  of  Court  or  any  limitation  of  time.  The  provision 
has  been  found  to  work  admirably,  and  no  complaint  has  ever  been 
heard  against  the  measure.  The  same  principle  ought  to  be  carried 
out  to  the  United  Kingdom  without  such  unnecessaiy  drags  on  the 
wheels  of  justice. 

The  7th  and  8th  sections  were  not  in  the  bill  of  last  year,  and  are 
peculiar  to  England  and  Ireland,  and  apply  to  judgments  entered 
up  by  warrant  of  attorney  to  confess  judgment.  From  the  object  of 
these  sections,  an  argument  from  analogy  may  be  drawn  for  extend- 
ing the  benefit  of  the  Act  to  decrees  on  registration  of  bills  and  bonds 
in  Scotland,  which  are  equivalent  to  warrants  of  attorney  in  England 
to  confess  or  consent  to  judgment. 

9.  The  ninth  section  is  wholly  unnecessary,  not  to  say  more.  It 
requires  or  permits  an  indorsement  of  satisfaction  or  discharge  to 
be  put  on  tne  memorial  or  extract,  and  registered,  and  a  certificate 
issued.  What  may  be  the  object  of  this  is  beyond  our  humble 
apprehension.  The  registration  of  the  decree,  any  more  than  the 
decree  itself,  imposes  no  nextiSy  or  legal  restraint,  either  on  the  person 
or  property  of  the  debtor ;  and  why  this  evidence  of  discharge  should 
be  sought  in  the  case  of  decrees  under  the  Act,  than  of  any  other 
decree,  does  not  appear,  nor  has  been  sought  to  be  explained. 

10.  Allows  a  search  of  the  registers,  on  the  very  reasonable  fee  of 
^^  sixpence  and  no  more,**  notwithstanding  the  length  of  time  embraced 
by  the  search. 

11.  This  section  does  away  with  the  necessity  of  the  prosecutor  in 
any  court  in  England,  Ireland,  or  Scotland,  but  residing  withoat 
these  sections  of  the  United  Kingdom,  finding  security  for  costs,  or 
sisting  a  mandatory,  ^  unless  where,  on  special  grounds,  the  Court 
shall  otherwise  order." 

This  is  a  most  judicious  -measure.  The  more  wide  are  thrown 
open  the  temples  of  justice,  and  the  fewer  barriers  in  their  avenues, 
the  better  for  a  country.  Now  that  decrees  are  intended  to  be  easily 
enforced  in  any  part  of  the  empire,  there  is  no  sound  reason  for 
laying  any  greater  restriction  on  the  creditors  in  one  portion  thereof 
than  in  another.  It  has  been  overlooked  by  the  framers  of  the 
bill  that  even  a  foreign  defender^  as  well  as  pursuer,  must,  in  Scot- 
land, sist  a  mandatory,  which  is,  in  efiect,  finding  caution  for  costs ; 
and  this  hardship  (greater,  perhaps,  than  in  the  case  of  a  pursuer)  is 
apparently  left  unprovided  for  by  the  bill — at  least  it  is  not  made 
sufficiently  clear. 

12.  This  section  provides  for  costs  not  being  allowed  in  actions 
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on  jadgments  which  might  be  registered,  unless  the  Court  shall 
otherwise  order. 

This  clause  will  not  apply  to  jud^ents  of  County  Courts  in  Eng- 
land, or  of  decrees  of  registration  m  Scotland,  or  of  Sheriff  Small 
Debt  Courts,  all  which  decrees,  it  has  been  seen,  are  excluded  from 
the  benefit  of  the  proposed  law. 

13th  section  provides  for  the  punishment  of  forgery  of  the  signa- 
ture of  the  officer  of  any  of  the  courts. 

The  distinction  taken  as  to  the  nature  of  the  crime  between  Eng- 
land and  Scotland,  is  unnecessary  and  unmeaning.  Forgery  is 
fthfty  in  both  countries.  It  is  only  where  the  crime  in  England  is 
termed  a  misdemeanour,  that  in  Scotland,  for  lack  of  such  legal  term, 
the  words  '*  high  crime  and  offence**  are  necessarily  used. 

14.  This  section  gives  the  usual  powers  to  the  Supreme  Courts  to 
make  rules,  orders  and  acts  of  sederunt,  and  scales  or  tables  of  fees 
to  be  cbarged  under  this  Act.  This  last,  we  humbly  maintain,  is 
siways  best  done  by  a  schedule  annexed  to  the  Act.  The  taxative 
jxmer  cannot  constitutionally,  and  ought  never  prudentially,  to  be 
left  to  judges,  who  are  the  worst  possible  persons  to  legislate  on  the 
ttxes  of  litigation  and  the  fees  of  jastice.  The  weight  of  coin  uni- 
formly  disturbs  the  nice  and  delicate  poise  of  the  scales  of  justice. 

15.  This  clause  gives  plenary  i)owers  to  the  judges  of  West- 
minster and  Dublin  to  issue  altered  writs  of  execution  for  giving 
effect  to  the  provisions  of  this  Act. 

This  is  a  suspicious  clause.  Is  it  meant  that  this  power  is  to 
extend  to  Scotland,  or  to  be  confined  to  the  sections  ox  the  empire 
within  which  these  judges  hold  rule  and  judicial  sway  t  If  such  ex- 
tension is  really  meant,  as  it  would  appear,  where  sleeps  the  Scottish 
Lion,  and  her  much  neglected  and  despised  Unicorn?  Here  is,  indeed, 
^  subject  much  deeper  affecting  Scottish  rights  than  the  mere 
blazonry  of  heraldry,  which  has  hitherto  so  much  engrossed  the 
Society  for  upholding  the  proper  place  of  the  wild  beasts  in  the 
qoartbring  of  the  Royal  Arms. 

We  have  dissected  this  important  bill  with  much  respect  to  its  twin 

iego-legisiative  promoters.     We  bid  them  and  theurjomt  production 

^ood  speed,  and  hope  that  our  well-meant  suggestions  will  receive 

their  due  and  serious  attention,  as  well  as  of  their  co-labourers  in 

Station.  Meantime,  our  busy  Town-Councils,  Chambers  of  Com- 

^^txcey  and  legal  bodies,  might  find  it  for  the  public  weal  to  bestow 

K»Qe  attention  on  a  measure  so  deeply  affecting  the  mercantile 

QOQimunity,  and  the  obtaining  of  which,  in  a  mature  or  a  crude  state, 

^y  be  productive  of  certain  oenefit  or  perplexing  confusion. 

TOL.  I.— KO.  m.  MARCH  1857.  S 
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Amidst  the  popular  attention  that  has  of  late  years  been  directed 
to  education  generally,  we  fear  that  sufficient  importance  has  not 
been  attached  by  the  learned  professions  to  the  actual  condition  of 
the  education  of  their  own  members^  in  their  respective  fields  of 
^tndy.  The  lawyer,  in  particular,  is  under  an  especial  obligation  to 
aualify  himself,  by  every  means  in  his  power,  for  the  exigencies  of 
daily  practice,  for  the  whole  tendency  of  the  times  is  to  exact  of 
him  more  requirements  than  were  ever  before  demanded. 

While  the  population,  wealth,  and  business  of  the  country  have  so 
rapidly  augmented,  the  powers  of  the  local  courts  extended,  and  the 
class  of  questions  litigated  increased  in  nicety  and  magnitude,  other 
causes  have  been  at  work  in  effecting  radical  changes,  both  in  the 
law  itself,  and  still  more  in  its  practical  administration.  And  yet, 
extraordinaty  as  the  fact  may  appear,  the  means  afforded  to  the 
student  of  acquiring  the  information  necessary  to.  enable  him  to 
practise  his  profession,  remain  precisely  in  the  same  situation  that 
they  were  in  our  University  in  1722,  the  substitution  of  the  Chair 
of  Conveyancing  in  1825,  in  Edinburgh,  for  that  of  Public  Law 
alone  excepted. 

This  is  not  only  a  peculiar,  but,  we  are  sorry  to  say,  a  singular 
state  of  matters.  In  no  other  countrjr,  so  far  as  we  are  aware,  with 
the  solitary  exception  of  New  York,  will  such  be  found  to  he  the  case. 
In  France,  Germany,  Italy,  and  even  in  England,  efforts  more  or  less 
extensive  have  been  made  to  increase  the  number  of  legal  professors 
in  the  universities,  and  to  adapt  their  teaching  to  the  various  re- 
quirements of  the  a^.  In  Scotland  alone  do  we  seem  to  have 
crystallized  into  the  laelief,  that  by  a  course  of  lectures  on  Civil 
Law,  another  on  Scotch,  and  a  third  on  Conveyancing,  we  can 
impart  to  our  legal  students  a  sufficient  scientific  ana  practical 
knowledge  of  law  in  all  its  departments. 

In  considering  any  system  of  education,  the  first  thing  to  be 
ascertained  seems  to  be  the  wants  of  the  persons  who  desire  to  be 
educated.  Now,  the  legal  profession  in  Scotland  consists,  strictly 
speaking,  of  about  10  judges,  120  practising  advocates,  and  1500 
certificated  agents.  But,  besides  these,  there  is  the  great  and  im-j 
portant  body  of  unpaid  magistrates,  and  a  very  large  number  of 
persons  who  wish  to  get  a  legal  education,  but  who  do  not  intend, 
or  at  least  do  not  continue,  to  practise  the  profession.  In  addition  to 
these,  we  must  not  forget  that  Scotland  forms  an  integral  part  of  the 
British  Empire,  and  that  no  svstem  of  education  can  be  considered 
complete  wnich  will  not  enable  the  youth  of  Scotland  to  compete 
for  tne  great  legal  prizes  attainable  in  the  administration  of  the 
Colonies  and  in  our  Eastern  Empire. 

Viewing  the  subject  in  this  aspect,  scarcely  any  one  will  fail  to 
be  struck  with  the  very  great  inadequacy  of  the  means  of  legal 
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education  provided  in  the  Scotch  nntversities.  Ito  inadequacj 
seems  eqnauj  obvious,  whether  we  view  it  as  designed  to  teach  the 
science  of  law  or  practically  to  fit  the  student  tor  the  exercise  of 
his  profession.  In  making  this  distinction,  we  do  not  mean  to 
admit  for  a  moment  that  these  two  things  either  can  or  ever  ought 
to  be  practically  disjoined,  bat  it  may  be  convenient  to  consider  the 
matter  in  these  two  different  lights. 

Uty  Then,  looking  at  law  as  a  science,  in  its  most  general  and 
abstract  point  of  view,  the  first  question  we  naturally  asK  is — What 
is  law!  It  is  certainly  not  the  Law  of  Scotland  or  of  Kome^  neither 
is  it  conveyancing ;  but  if  it  is  none  of  these  things,  no  university 
in  Scotland  has  any  chair  which  vrill  furnish  an  answer  to  the 

Cstion.  The  science  of  law,  in  the  abstract,  or  general  jurispru- 
ce,  is  totally  ignored  in  this  country.  If  assuming,  contrary  to 
all  leaaon  and  analogy,  that  an  abstract  science  is  best  taught  by 
loolmig  at  its  special  applications,  we  next  ask  for  instruction  in 
paUic  law,  or  law  as  exemplified  in  the  constitution  of  this  country, 
the  zi^ts  of  citizens  as  such,  and  their  duties  in  reference  to  the 
state,  we  again  find  our  universities  equally  innocent'of  all  attempt 
to  administer  instruction  in  this  department.  Another  great  branch 
of  this  science,  and  which,  from  the  increased  facilities  of  intercourse 
<od  communication  with  other  countries,  is  daily  becoming  of  more 
importance,  we  mean  international  law,  both  public  and  private,  is 
alaoaUanL 

Law,  as  a  science,  is,  in  point  of  fact,  totally  unknown  in  Scot- 
land, and  no  public  means  of  instruction  are  provided  in  any  of  our 
miiversitiesL  We  appeal^  with  confidence,  not  only  to  the  legal 
profession,  but  to  the  general  public,  whether  such  a  state  of  matters 
ought  to  exist?  It  is  commonly  said,  with  what  truth  we  do  not  at 
this  moment  stop  to  inquire,  that  the  legal  profession  is  apt  to  exer- 
cise a  deteriorating  effect  on  the  character,  and  somewhat  to  impair 
the  finer  moral  sensibilities.  If  it  be  so,  we  can  only  attribute  this 
to  the  very  narrow  and  exclusively  local  manner  in  which  the  science 
has  hitherto  been  pres^ted  to  the  student  in  this  country.  We 
feel  convinced  that  the  study  of  the  higher  walks  of  jurisprudence, 
and  the  investigation  of  the  more  general  and  abstract  rules  of 
equity,  with  their  application  to  practice,  would,  like  all  similar  pur- 
suits, tend  to  ennoble  and  enlarge  the  mind,  and  strengthen  the 
moral  as  well  as  the  intellectual  development. 

We  do  not  advise  or  expect  that  every  practitioner  is  to  become 
^nent  as  a  general  jurist,  but  the  very  fact  that  such  a  career  is 
^n^  and  that  some  will  avail  themselves  of  it,  and  probably  dis- 
tinguish themselves  in  that  capacity,  would  have  a  healthy  invigor- 
tting  efiect  on  the  whole  body,  and  tend  to  raise  its  general  moral 
height  and  influence.  Besides  this,  we  have,  in  the  neighbouring 
ooontries  of  France  and  Germany,  examples  of  the  excellent  effects 
produced  by  a  more  extended  and  scientific  course  of  legal  study 
baring  been  introduced  into  the  universities.      In  both  of  these 
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coantrieSy  the  happiest  practical  effects  have  resulted  from  this  state 
of  matters.  Law  is  studied  as  a  science ;  many  eminent  works  on 
general  jurisprudence^  and  on  its  special  branches^  have  been  lately 
published ;  and  an  accuracy  and  precision  have  been  introduced  into 
the  practical  working  of  f'rench  law  especially,  which  is  deserving 
of  imitation. 

In  fine,  upon  this  head  of  our  subject,  we  think  it  totally  indis- 
pensable that  there  should  be  at  least  two  additional  Law  Chairs 
instituted,  one  for  General  Jurisprudence  and  Public  Law,  and  the 
other  for  International  Law,  both  public  and  private.  These  chairs 
would  necessarily  require  to  be  endowed,  as  at  first  they  could 
scarcely  be  expected  to  be  self-«upporting. 

A  very  great  practical  evil,  resulting  from  the  want  of  a  Chair  of 
Public  Law,  is,  that  no  instruction  is  provided  for  persons  who  may 
be  called  upon  to  exercise  the  ofiice  ot  magistrate.  Nowhere  will  a 
Scotch  magistrate  find,  within  anything  like  reasonable  compass,  an 
explanation  either  of  the  duties  of  his  ofiice  or  the  jurisdiction  of 
his  court.  Surely  something  ought  to  be  done  to  rectify  this.  A 
course  of  public  and  international  law  ought  to  provide  this,  and 
would  also  form  a  most  useful  study  to  any  person  seeking  to  be 
employed  officially  abroad. 

But,  leaving  for  the  present  the  scientific  development  of  law,  we 
would  next  inquire  whether  our  system  supplies  the  information  re- 
quisite and  desirable  for  the  practitioner  in  this  country.  The  prac- 
titioner requires  especially  two  things.  First,  a  knowledge  of  the 
principles  of  Scotch  law,  or  that  boay  of  legal  doctrine  ruling  and 
settling  the  private  relations  of  men  to  each  other  and  to  property; 
secon<^  the  mode  in  which  this  system  is  practically  administered. 

As  regards  tho  first  of  these  objects,  the  Law  of  Scotland  is 
taught  under  the  two  Chairs  of  Scotch  Law  and  Conveyancing. 
On  what  principle  this  division  has  been  made  it  would  be  extremely 
difficult  to  say :  certain  it  is,  that  one  more  artificial  and  incommodious 
it  would  be  impossible  to  find.  The  two  subjects  perpetually  clash. 
It  is  utterly  impossible  for  the  Professor  of  Conveyancing  to  confine 
himself  merely  to  the  written  form  in  which  obligations  and  rights 
are  constituted,  transmitted,  or  extinguished,  without  encroaching 
largely  on  the  kindred  topics  of  the  nature  and  effect  of  the  rights 
conveyed  by  these  written  documents.  As  little  can  the  Professor  I 
of  Scotch  Law  help  treating  largely  of  all  classes  of  writa,  when  ' 
explaining  the  doctnnes  either  of  leudal  or  commercial  law.  Indeed, 
we  may  remark  in  passing,  that  this  want  of  systematic  division  has 
been  all  along  a  senous  and  important  grievance  in  our  law,  and  a 
great  hindrance  to  the  student  and  practitioner.  The  various  titles 
in  the  Dictionary  of  Decisions,  and  m  the  more  recent  Digests,  are 
almost  all  perfectly  arbitrary.  The  rubrics  of  the  Reports  are  worse ; 
and,  as  a  sort  of  climax  to  the  whole,  the  first  Scotch  law  book 
which  is  put  into  the  hands  of  most  students,  "  Bell's  Law  Prin- 
ciples," introduces  the  unfortunate  tyro,  on  the  third  page,  to  all 
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the  mysteries  of  reduction  of  contracts  on  the  heads  of  error,  force 
or  fear,  and  fraad,  followed  up  by  a  refireshing  analysis  of  the  testing 
clause  and  the  stamp  laws.  But  this  by  the  way.  What  we  want 
is  a  more  philosophical  division  of  our  existing  Law  ChairS|  and  an 
increase  in  the  number  of  the  courses  of  lectures. 

We  cheerfully  admit  the  merits  of  the  present  Professor  of  Scotch 

Law  in  Edinburgh ;  but  however  great  his  excellence  and  assiduity, 

it  is  physically  impossible,  in  any  course  of  lectures  limited  to  one 

hoar  five  days  in  the  week,  for  five  months  and  a  half  in  the  year, 

to  go  over  adequately  the  whole  wide  field  of  law.     Much  must 

necessarily  be  left  undone,  and  in  selecting  what  is  to  be  done,  those 

portions  will  naturally  be  chosen  which  are  the  best  adapted  for 

abstract  professorial  prelections.    Now,  there  is  a  very  large  and 

important  body  of  law,  comprising  much  of  what  we  have  mentioned 

as  the  second  necessary  requisite  for  every  practitioner,  which  is  not 

so  well  adapted  for  abstract  lectures  to  a  numerous  audience.     We 

refer  here  to  the  great  subjects  of  pleading,  evidence,  constitution  of 

courts,  forms  of  process,  both  civil  and  cnminal.     No  doubt,  much 

valuable  knowledge  on  these  points  can  only  be  got  by  practice,  and 

^ill  naturally  be  acquired  during  the  course  of  apprenticeship  or  of 

attendance  in  an  office ;  but  we  think  every  lawyer  will  admit  that 

^at  advantage  would  be  derived  from  a  course  of  lectures  on  such 

subjects,  where  they  would  be  considered  at  once  theoretically  and 

practically.     Such  duty  would  fall  naturally  to  the  office  of  Law 

Tutor,  and  we  think  the  institution  of  such  a  subordinate  office  is 

loudly  called  for. 

Two  Law  Tutors,  a  better  subdivision  of  the  Law  Chairs,  and  the 
institution  of  at  least  two  new  professorships,  would  remedy  the 
leading  defects  of  our  law  school,  and  furnish  a  pretty  complete  and 
methodical  development  of  the  science,  where  the  student,  along 
with  the  general  study  of  the  science,  would  find  the  means  of  ac- 
quiring the  information  absolutely  necessary  for  the  creditable  prac- 
tice of  his  profession  in  all  its  branches.     But  the  question  will  be 
put,  How  are  we  to  get  all  this  I     Is  it  not  perfectly  Utopian  to 
expect  such  an  increase  in  the  present  state  of  matters  t     To  this 
we  would  reply,  that  the  matter  is  not  so  great  or  so  difficult  after 
all,  and  that  in  all  our  suggestions  we  have  carefully  kept  in  view 
^hat  is  really  practicable.     Some  time  ago,  the  matter  of  legal 
education  was  taken  up  by  the  Faculty  of  Advocates,  and  a  com- 
mittee of  that  body  reported  strongly  in  favour  of  two  new  chairs, 
Wing  pretty  nearly  those  we  have  recommended,  and  they  set  forth 
S!)ecial  reasons,  in  connection  with  the  history  of  the  Public  Law 
Chair  in  the  University  of  Edinburgh,  which  showed  there  was  a 
^eiy  strong  moral,  if  not  absolutely  legal,  claim  upon  government 
for  a  suitable  endowment.     Then,  the  present  movement  for  Uni- 
versity Reform,  which  is  growing  stronger  every  day,  and  which 
Will  produce  fruits  at  no  distant  period,  furnishes  a  favourable  oppor. 
tnnity.    We  would  recommend  the  subject  to  the  earnest  considera. 
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tion  of  tbe  varions  legal  incorpoiations  in  the  coTmirjr,  and  if  they 
will  support  the  Faculty  of  AdYocatea  in  their  apphcation  for  the 
new  professorships^  at  the  same  time  urging  the  more  practical  insti* 
Intion  of  tutors,  we  cannot  doubt  their  success* 
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We  wish  to  lay  before  our  readers  some  considerations  affecting  the 
interests  of  the  public  and  of  the  profession  in  our  Police  Courts. 
We  pledge  ourselves  to  all  possible  brevity. 

1.  Our  first  point  relates  to  the  time  to  be  given  to  a  person 
accused  to  prepare  his  defence.  The  law  on  this  subject  has  re- 
ceived some  elucidation— perhaps  we  might  say  some  extension— 
by  recent  decisions  of  the  Court  of  Justiciary.  We  refer  to  William- 
son or  Graham  v.  Linton,  decided  on  24th  November  last,  and  to 
O'Brien  and  others  v.  Linton,  decided  on  21st  February  last.  In 
both  these  cases,  the  trial  before  the  magistrate  proceeded  under  a 
local  act  requiring  all  possible  despatch,  and  excluding  all  review 
except  on  the  ground  of  oppression.  In  the  first  of  them,  the  Court 
held  that  time  must  be  given  to  an  accused  party  who  does  not  ask 
for  it,  if  good  grounds  of  delay  exist  in  point  of  fact,  although  not 
disclosed  at  the  trial.  In  the  second.  It  was  ruled  that  an  accused 
party  is  entitled  to  delay  without  stating  any  ground  for  delay, 
except  that  he  is  now  called,  for  the  first  time,  to  plead  to  the 
coniplaint. 

We  think  that  the  law,  so  laid  down,  whether  or  not  it  be  justly 
liable  to  the  objection  of  being  "judge  made,"  is  eminently  expedient 
for  the  ends  of  public  justice.  No  inferior  judge  or  magistrate 
must  now  try  a  prisoner  on  the  day  when  the  plea  of  not  guilty  is 
taken,  unless  time  be  expressly  declined, — and  scarcely  even  then, 
if  the  forms  of  procedure  do  not  allow  the  declinature  to  be  recorded. 
There  is  obviously  no  guarantee  more  important  to  secure  a  fair 
trial  than  time  to  prepare  a  defence.  We  cannot  therefore  wonder 
that  the  Supreme  Criminal  Court  did  not,  in  the  cases  above  cited, 
feel  itself  hampered  by  the  usual  statutory  restrictions  on  its  power 
of  review.  For  we  think  that  in  its  very  constitution  inheres  that 
jurisdiction  which  Bacon  considered  as  analogous  to  the  equitable 
jurisdiction  of  civil  tribunals,  and  to  which  he  gave  the  name  of  the 
censorial  power ; — a  power  not  merely  nova  delicta  puniendi^  but 
also  subveniendi  contra  rigorem  legxs}  Of  the  latter  form  of  the 
censorial  power,  it  is  scarcely  possible  to  imagine  an  abuse.* 

^  De  Augm.  Sdent.,  Lib.  viii.  Aph.  32-35.  « 

*  With  regard  to  the  Court  of  Justiciary's  power  nowi  delicta  puniendi,  or  of 
declaring  an  act  never  punished  before  to  be  a  crime  at  common  law,  see  tbe 
ease  of  Greenhoff  and  others,  Dec.  19,  1838,  ii.  Swint.  237,  and  the  article  on 
Soottisli  Criminal  JnrispriMlence  and  Prooedvre,  in  the  BdMwrgh  RmUw,  ▼»!. 
Uxxiii.,  p.  196,  Jan.  1846,  commoDljr  attributed  to  the  late  Lord  Cockburn. 
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2.  The  next  point  we  pnqpose  to  connder  is  one  wfaisK  was  ad- 
verted to  in  the  last  niiniber  of  this  Journal  (p.  62).  Our  readers 
are  aware  that  in  no  cajie  can  the  High  Court  of  Justiciary  review 
tbe  criminal  sentences  of  inferior  tribunals  upon  their  merits.  It 
cannot  try  again  the  issue  of  fact  which  these  tribunals  have  deter- 
mined. The  evidence  may  have  utterly  failed  to  substantiate  the 
diai^  or  may  even  have  been  inconsistent  with  it,  yet  if  the  pro- 
ceeding be  otherwise  regular,  no  superior  Court  of  Law  can  inter- 
fere.   The  Home  Office  is  the  sole  tribunal  which  can  give  redress. 

Whether  this  state  of  things  be  right  we  will  not  at  present  say* 
Taking  our  remedies  against  an  unjust  police  conviction  as  we  find 
them,  we  think  that  the  public  are  entitled  to  one  indispensable 
goarantee  of  a  fair  trial,  which  it  is  not  within  the  powers  of  the 
Court  of  Justiciary  to  give,  and  for  which  we  must  therefore  be 
ladebted  to  the  Legislature.     We  are  strongly  of  opinion  that  in 

every  case  of  crime,  as  contradistinguished  from  mere  contravention 

of  police  regulations — a  distinction  which  scarcely  requires  illustra* 
tion— the  judge  at  the  trial  should,  with  his  own  hand,  take  notes 
of  the  evidence  for  preservation.  To  this  proposal  we  know  of  ab- 
nlately  no  objection  save  one,  with  which  we  will  presently  deal. 

We  can  illustrate  its  urgency  by  an  example.  The  case  we  are 
about  to  put  closely  resembles  one  which  has  been  related  to  us  as 
hanng  actually  happened.  We  care  little  for  its  authenticity.  It 
is  enough  for  our  purpose  to  give  it  as  a  case  which  may  happen  at 
any  time,  and  which  we  believe  to  have  been  by  no  means  uncommon 
in  the  older  annals  of  our  Police  Courts. 

A«  B.,  whom  we  shall  call  a  small  tradesman,  living  in  a  limited 
atmosphere  of  respectability,  is  accused  of  theft.  The  evidence, 
thougn  not  conclusive,  is  sufBcient  to  perplex  the  police  magistrate. 
He  does  not  feel  confident  enough  either  for  conviction  or  for  ac- 
qoittal.  He  thinks  it  hard  to  send  the  accused  io  jail,  and  wrong  to 
give  him  a  full  acquittal.  By  a  most  illogical,  though  by  no  means 
uncommon,  process  of  thought,  he  arrives  at  this  result.  A.  B.  must 
find  security  for  his  future  good  behaviour ;  and  upon  his  doing  so, 
he  is  set  at  liber^.  It  is  not  a  very  prominent  circumstance  in  the 
mind  either  of  the  accused  or  of  his  judge,  that  a  conviction  of  theft 
is  then  and  there  recorded  as  the  only  condition  upon  which  this  re- 
sult can  be  attained.  To  make  our  instanc^e  complete,  we  assume 
that  A.  B.  is,  in  point  of  fact,  innocent ;  and  that  a  written  record 
of  the  evidence  would  at  once  demonstrate  the  insufficiency  of  the 
grounds  on  which  the  convicUon  proceeded. 

If  A.  B.,  at  any  time  during  the  remainder  of  his  life,  be  a  witness 
in  a  court  of  justice,  he  may  be  asked  this  question  :  ^^  Have  yo% 
itj  been  convicted  of  theft  ?  "  It  will  be  oi  no  use  to  evade  the 
faestion  :  the  judge  will  tell  him  he  must  answer  it.  It  will  be  of 
Qo  use  to  protest  that  he  was  entirely  innocent :  he  will  be  told  that 
he  is  not  asked  whether  he  was  innocent.  The  fiact  must  come  out 
--he  is  a  convicted  thief. 
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How  is  he  to  rid  himself  of  this  intolerable  burden,  and  get  his 
conviction  cancelled?  He  applies  to  the  Home  Secretaiy.  An 
official  letter  is  despatched  from  the  Home  Office  to  the  judge  who 
tried  him,  requesting  his  opinion  on  the  case,  together  with  a  report 
of  the  evidence.  The  latter  part  of  this  official  request  cannot  be 
complied  with,  for  no  such  report  exists.  The  magistrate  must 
justify  his  decision  by  an  appeal  to  his  own  recollections.  He  becomes 
counsel  in  support  of  his  own  sentence, — counsel,  too,  without  a  con- 
tradictor. Tne  result  is,  that  the  conviction  hanging  about  the  neck 
of  our  anonymous  victim  is  rivetted  there  more  firmly  than  ever. 

We  by  no  means  overlook  the  opposite  case  of  a  magistrate  whose 
recollections  of  the  case,  thus  suomitted  to  his  own  review  b^  an^ 
appeal  to  the  Home  Office,  have  become  dim  through  lapse  of  time; 
and  who,  from  over-scrupulousness  perha]^,  understates  the  case 
against  an  undoubtedly  guilty  prisoner.  The  sentence  is  then  re- 
versed ;  justice  is  defeated,  and  the  public  confidence  in  the  magis- 
trate is  unjustly  shaken. 

We  repeat  our  conviction,  that  the  evidence  upon  which  the  con- 
viction proceeded  should  be  taken  down  at  the  time  by  the  magis- 
trate's own  hand,  to  be  laid  before  any  tribunal  of  review  to  which 
the  accused  may  appeal.  Even  in  our  processes  of  suspension 
before  the  Court  of  Justiciary,  the  expediency  of  placing  before  the 
eyes  of  the  judges  a  written  record,  not  merely  of  the  evidence,  but 
of  the  whole  procedure — the  objections  sustained  or  repelled,  the 
motions  made  and  disallowed — ^is  too  obvious  to  reauire  argument. 
It  would  save  many  an  unseemly  discussion  at  the  oar  of  the  High 
Court  as  to  what  did  and  what  did  not  take  place  in  the  Court  below. 

But  many  of  our  police  iudges  are  not  professional  men.  It  is 
impossible,  or  at  least  woula  be  very  burdensome,  to  require  notes 
of  evidence  from  unpaid  and  unprofessional  judges,  who  are  moreover 
liable  to  continual  change. 

3.  This  leads  us  to  our  third  point.  The  question  between  the 
paid  and  professional  magistrate  on  the  one  hand,  and  the  unpaid 
and  unprofessional  magistrate  on  the  other,  lies  necessarily  in  the 
way  of  any  one  who  considers  the  possible  amelioration  of  our 
police  tribunals. 

We  purpose  to  treat  this  vexed  question,  as  we  have  done  the 
preceding  divisions  of  our  subject,  in  a  public  and  professional  point 
of  view.  If  we  fail  to  show  that  the  true  interests  of  the  public, 
and  the  true  interests  of  the  profession,  are  here  at  one,  we  shall 
confess  a  signal  and  complete  failure  in  our  argument.  We  must, 
in  that  case,  patiently  suner  judgment  to  go  against  our  plea. 

It  is  no  part  of  our  design  to  utter  anything  that  may  be  con- 
strued into  a  sneer  against  unpaid  and  unprofessional  judges.  We 
abstain  from  so  doing,  not  merely  as  from  an  act  of  impropriety,  bat 
also  as  from  an  act  of  injustice.  It  is  with  the  system  alone  that 
we  have  to  do.    Honourable  and  able  men  hold,  and  have  held,  the 
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office  of  bailie ;  honourable  and  able  men  wjll,  in  all  probability, 
hold  it  a^n.  Members  of  our  own  profession  have  not  thought  it 
DTibecoming  their  learned  position  to  be  ambitious  of  municipal 
honours.  We  heartily  agree  with  them  in  that  opinion, — ^believing, 
as  we  do,  that  no  class  of  society  should  be  unrepresented  in  our 
town  councils.  Our  design  is  simply  to  show  that  the  administra- 
tk>n  of  justice  is  no  part  of  the  objects  for  which  these  councils  exist, 
but)  on  the  contrary,  that  it  is  one  of  the  special  functions  of  a 
trained  and  professional  lawyer. 

The  recent  bill  for  extending  the  municipal  boundaries  of  the 
city  of  Edinburgh,  accompanied  as  it  originally  was  by  a  proposal 
to  extinguish  the  sheriff's  jurisdiction  as  a  police  judge,  anoraed  a 
favouraDle  occasion  to  revive  the  arguments  on  the  anti-professional 
—we  can  scarcely  call  it  the  popular — side  of  the  Question.  To  the 
arguments  publicly  used  by  tne  promoters  of  the  bill  we  shall  partly, 
but  not  exclusively,  refer. 

We  have  just  said  that  the  opinion  opposed  to  ours  is  scarcely 
the  popular  one.  But  it  is  undouotedly  true  that  very  popular  con- 
sideratioDS  have  commonly  been  appealed  to  in  its  support. 

The  most  important  of  these,  in  our  opinion,  relates  to  that  feature 
in  our  institutions  which  so  happily  distinguishes  them  from  those 
of  fereign  countries, — ^we  mean  our  local  self-government.    Against 
local  self-government  we  could  not  utter  a  syllable  without  doing 
TioJence  to  our  own  convictions.     We  gratefully  acknowledge  its 
infinite  value^  both  in  its  direct  results,  and  perhaps  still  more  as  a 
means  of  educating  all  men  in  the  right  exercise  of  those  political 
privil^pes  committed  to  every  citizen  of  a  free  state.     All  argument 
in  its  favour  seems  the  merest  superfluity ;  it  is  felt  to  be  as  natural 
and  necessary  for  us  as  the  air  we  breathe.     Bat  is  the  administra- 
tion of  justice  a  part  of  local  self-government?     This  is  what  we 
venture  to  deny.    For  the  legitimate  purposes  of  this  argument,  the 
ends  of  local  self-government  are  not  hard  to  define.    Let  a  city 
like  Edinburgh,  for  example,  appoint  its  own  magistrates  and  town 
council  for  the  management  of  its  own  affairs,  without  any  interfer- 
ence whatever  on  the  part  of  the  general  government.    Let  the 
fimds  and  property  belonging  to  the  community  as  a  corporation  be 
entirely  committed  to  their  hands,  with  no  accountability  to  any 
one  but  their  constituents.     Let  all  institutions  supported  by  local 
assessment  be  subject  to  their  inspection  and  management.     Let 
theoi  make  all  proper  regulations  for  the  safety,  comfort,  and  con** 
venience  of  the  innabitants, — without  encroaching  [and  here  the 
diiBculties  of  practical  adjustment  and  limitation  begin]  on  the 
fonctions  of  the  legislature  on  the  one  hand,  and  of  tne  courts  of 
Uw  on  the  other.    Let  these  civic  administrators  be  the  recognised 
i^resentatives  of  the  cx)mmunity  from  whom  they  derive  their  title, 
in  every  Question  by  which  the  honour  and  interest  of  that  community 
may  be  affected.   With  attributions  so  extensive  as  these,  it  may  often 

VOL.  L — MO.  m.  MARG^  1857.  T 
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be  difficult  accurately  to  draw  the  line  between  what  is  local  an<l  what 
is  general.  But  the  very  widest  stretch  which  they  can  be  made  to 
bear  will  scarcely  enable  the  most  zealous  supporter  of  municipal 
privileges  to  maintain  that  any  one  who  breaks  the  general  law  of 
the  land,  by  committing  a  theft  or  a  murder  in  the  streets  of  Edin- 
burgh, should,  in  respect  of  the  loctts  delicti,  be  tried  by  a  bailie,  and 
by  no  one  else.  Time  was  when  the  exercise  of  such  a  jurisdiction 
by  civic  functionaries  was  matter  of  ordinary  and  undisputed  prac- 
tice. Our  old  bu^h  records  will  supply  the  antiquary  with  curious 
examples  of  it.^  But  in  the  nineteenth  century  we  scarcely  require 
authority  for  the  position,  that  where  the  general  law  of  the  land  is 
broken,  there  the  province  of  local  self-government  ends,  and  the 
exclusive  province  of  the  courts  of  law  begins.  The  citizens  of 
Edinburgh  have  an  interest— a  local  interest,  if  you  will — against 
the  commission  of  crime  in  their  streets,  whether  the  crime  be  theft 
or  murder.  Let  their  local  administrators  take  all  due  precaution 
to  prevent  the  occurrence  of  either.  But  the  crime  h«ing  once 
committed,  interests  much  wider  than  the  local  interests  of  the 
citizens  at  once  come  into  play.  These  are  the  interests  of  the  pub- 
lic at  large,  which  are  identified  with  the  prosecutor  so  far  as  the  re- 
pression of  Clime  is  concerned,  and  with  the  defence  so  far  as  regards 
every  man's  right  to  a  &ir  trial.  We  maintain  that  if  a  criminal 
court,  as  contradistinguished  from  a  board  of  local  administrators, 
should  exist  at  all,  its  special  and  appropriate  function  is  to  adjudi- 
cate upon  such  interests  as  these.  If  this  be  conceded  in  the  case 
of  murder,  it  can  scarcely  l^e  denied  in  the  case  of  theft.  Majm 
out  minus  non  variat  spedem. 

Another  popular  consideration  commonly  adduced  to  uphold  the 
system  of  citizen-judges,  is  the  constitutional  right  of  every  accused 
person  to  trial  by  jury.  No  one  proposes  the  introduction  of  jury 
trial  into  the  Police  Court.  But  then  it  is  said,  let  us,  even  in  the 
Police  Court,  have  the  next  best  thing  to  jury  trial— ^let  us  at  least 
have  unprofessional  judges. 

Constitutionally  speaking,  no  one  should  be  convicted  of  a  crime 
except  by  the  verdict  of  a  jury.  Not  that  jury  trial  is,  in  the  ab- 
stract, the  best  means  of  arriving  at  the  truth  in  a  disputed  question 
of  fact.  We  have  not  met  with  many  men  who  believe  that  it  is. 
But  there  are  two  excellent  reas6h«  whv  the  issue  of  guilty  or  not 
guilty  should  be  left  to  a  jury  of  unprofessional  men.  One  is,  that 
the  public  have  confidence  in  that  mode  of  criminal  trial,  and  would 
not  have  confidence  in  any  other.  The  other  is,  that  it  keeps  alive 
in  permanent  and  undiminished  energy  that  cardinal  rule  ot  crimi- 
nal jurisprudence,  that  the  evidence  of  guilt  must  be  so  full  and  so 

^  In  1601  •  man  was  tried  in  Leith  before  one  of  the  bailies  (of  Edinburgh) 
and  the  resident  bailie,  for  stealing  a  quantity  of  gnun  by  means  of  false  kem 
and  was  sentenced  to  haye  his  hands  tied  behind  his  back,  to  be  instantly  carried 
out  to  Leith  Roads,  and  there  to  be  drowned.— Arnot's  Hist,  of  Edinburgh^  p. 
498. 
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dear  as  to  shnt  oat  all  possibility  of  innocence ;  for  if  there  be  a 
possibility  of  innocence,  twelve  or  fifteen  ordinary  men  will,  in  the 
general  case,  refuse  to  convict.  Bat  we  contend  that  an  essential 
element  in  the  trostworthiness  of  criminal  jary  trial  is,  that  the  evio 
dence  is  addaced,  discussed,  and  summed  up  by  lawyers, — that  is  to 
say,  by  men  trained  up  to  deal  with  evidence,  men  who  are  learned 
m  the  principles  of  our  criminal  jurisprudence,  and  can  tell  the  jury 
in  each  case  how  these  principles  affect  the  interests  of  the  prosecu- 
tion and  the  interests  of  the  defence.  Without  this  indispensable 
adjanct,  we  make  bold  to  say  that  criminal  jury  trial  would  not  keep 
its  hold  on  public  opinion  for  a  single  day. 

Uq  groauds  of  obvious  expediency,  the  law  has  so  far  abridged 
the  constitutional  rights  of  the  lieges,  as  to  establbh  a  summary 
jurisdiction  for  the  tnal,  without  a  jury,  of  crimes  involving  penalties, 
of  which  a  sixty  days'  imprisonment  is  the  maximum.  The  jury 
being  lemoved,  the  judge  alone  remains.  Shall  he  be  a  lawyer  or 
not— permanent,  or  liable  to  change  ?  And  so  we  reach  the  main 
questioQ  indicated  under  our  third  division. 

We  maintain  that  the  judge  in  the  Police  Court  ought  to  be  per- 
niancot,  to  receive  a  salary,  and  to  be  a  lawyer.  Our  difficulty  in 
argoiag  for  these  positions  consists  in  this,  that  every  one  of  them 
seems  a  truism.  Until  we  find  an  assailant,  we  feel  that  we  are 
beating  the  air.     Let  us,  therefore,  be  as  brief  as  possible. 

He  must  be  permanent  and  salaried,  because  he  cannot  other* 

^ise  have  that  independence  which  is  absolutely  essential  to  the 

nght  discharge  of  the  judicial  office.     He  must  not  have  before  his 

^yes  the  fear  of  customers  or  the  fear  of  electors.    If  it  shall  be  his 

duty  to  pronounce  what  at  first  may  be  an  unpopular  decision,  he 

must  pronounce  it  without  shrinking.     We  believe  that  in  this 

country  popular  opinion  is  in  so  sound  a  state,  that  a  right  decision 

will  ultimately  be  a  popular  one.    But  a  judge  has  nothing  to  do 

with  popularity.    If  he  errs,  the  purity  of  his  motives  must  be  clear. 

l^ke  Caesar^s  wife,  he  must  not  even  be  suspected. 

He  must  be  a  lawyer,  for  this  simple  reason,  if  there  were  no 
other,  because  it  is  legal  business  whicn,  by  the  duties  of  his  office, 
lie  is  called  upon  to  transact.  But  there  are  higher  considerations 
^n  this.  It  is  essential  that  he  should  be  no  respecter  of  persons. 
It  is  essential  that  he  should  be  a  respecter  of  principles.  Now  the 
^ery  aim  of  all  legal  training  is  to  make  a  man  respect  principles, 
and  not  respect  persons.  ^^  We  don't  want  a  lawyer,"  it  is  often  said ; 
"  what  we  want  is  a  man  of  plain  common  sense."  We  have  yet  to 
learn  that  there  is  any  function,  in  any  sphere  of  professional  life, 
where  common  sense  would  be  objectionable.  By  all  means  let  your 
police  judge  be  a  man  of  as  mucn  common  sense,  as  great  natural 
ability,  as  you  can  get  for  your  money.  But  rely  upon  it,  the 
%her  his  abilities,  and  the  stronger  his  common  sense,  the  better 
lawyer  he  is  likely  to  become  by  the  daily  exercise  of  his  judicial 
functions.     If,  in  the  long  run,  a  permanent  stipendiary  judge  is 
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sure  to  end  by  becoming  a  lawyer,  there  is  surely  no  objection,  bnt, 
on  the  contrary,  every  advantage,  in  his  being  a  lawyer  from  tlie  first 

We  have  great  doubts  as  to  the  alleged  popularity  of  unpaid  and 
unprofessional  judges,  if  by  popularity  is  meant  the  confidence  of 
the  public  at  large.  W'e  appeal  to  the  opinions  universally  preva- 
lent above  and  below  that  sphere  where  candidates  for  municipal 
honours  are  usually  to  be  found.  If  from  the  public  we  go  to  the 
public's  recognized  teachers,  the  result  is  the  same.  We  never 
heard  of  any  publicist,  any  thinker  of  repute,  whose  authority  can 
on  this  question  be  alleged  against  us. 

There  arises  here  a  subordinate  question, — too  important,  however, 
to  be  overlooked.  From  what  branch  of  the  legal  profession  should 
the  police  judge  be  chosen  t  We  reply — the  Bar.  For  the  office 
of  a  criminal  judge,  we  require  a  criminal  lawyer.  We  are  more 
likely  to  find  him  at  the  bar  than  among  the  writers  to  the  signet  or 
the  solicitors.  The  forensic  education  of  an  advocate  is  presumed 
to  be  more  complete — is,  in  fact,  more  complete — than  theirs.  He 
must  study  criminal  law,  not  merely  to  pass  his  examinations,  but 
with  a  view  to  practise  in  the  criminal  courts  as  part  of  his  ordinary 
labours,  and  as  an  essential  condition  of  all  official  promotion. 
Karely  does  a  first-class  law  agent  appear  as  a  practitioner  in  the 
Court  of  Justiciary.  He  cares  little  to  have  clients  who  may  give 
him  occupation  there.  In  his  professional  thoughts,  criminal  juris- 
prudence has  the  very  smallest  place.  With  no  thought  of  defend- 
ing any  possible  error  or  abuse  of  patronage,  on  which  no  legitimate 
argument  can  be  founded,  we  claim  it  as  a  privilege  of  the  bar  to 
supply  the  public  with  inferior  as  well  as  superior  criminal  judges. 
If  the  rule  be  in  itself  sound,  there  is  every  reason  of  public  expe- 
diency and  convenience  to  make  it  inflexible. 

It  is  singular  that,  in  the  many  discussions  of  this  question  to 
which  the  Municipality  Extension  Bill  gave  rise  in  our  various 
public  bodies  and  in  our  journals,  the  most  legitimate  argument  of 
all  in  favour  of  municipal  judges  was  by  no  means  the  most  promi- 
nent, although  it  was  obviously  in  the  minds  of  all  leading  promoters 
of  that  measure.  For  the  sake  of  clearness,  we  shall  present  it 
(though  not,  perhaps,  with  strict  technical  accuracy)  in  the  shape 
of  a  full-grown  syllogism : — It  is  fitting  that  dignity  and  importance 
should  be  attached  to  the  office  of  a  magistrate :  the  dignity  and 
importance  of  a  bailie  will  sufiPer  loss  if  he  ceases  to  be  a  police 
judge  :  therefore  it  is  fitting  that  a  bailie  should  continue  to  be  a 
police  judge. 

We  call  this  argument  legitimate  in  this  respect,  that  we  give  oar 
entire  adhesion  to  its  major  premiss.  We,  too,  think  it  fitting  that 
dignity  and  importance  should  attach  to  the  office  of  a  magistrate. 
What  we  question  are  the  means  which,  in  the  minor  premiss,  are 
assumed  as  conducive  to  that  end.  True  to  our  pledge,  we  shall 
not  utter  a  syllable  which  may  be  construed  into  evil-speaking  of 
municipal  dignities.     But  of  those  stories  by  and  through  which 
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others  less  scrapuloos  have  assailed  theniy  is  not  the  scene  for  the 
most  part  laid  in  the  Police  Court  ?  <^  On  n'est  jamais  si  ridicule/' 
said  Larochefoucauld,  ^^  par  les  quality  que  I'on  a,  que  par  celles 

Ja'on  affecte  d'avoir."  It  is  haid  for  a  merchant  or  tradesman  sud- 
enly  to  assume  the  bearing,  principles,  and  conduct  of  a  criminal 
]Qdge.  To  ridicule  his  judicial  errors  is,  in  truth,  to  make  the  man 
lesponsible  for  the  defects  of  the  system.  If  a  lawyer  were  suddenly 
pat  in  command  of  a  frigate,  his  performances  in  that  capacity 
would  probably  be  amusing,  if  they  escaped  being  tragical.  Mao- 
aalay  tells  us  how,  in  the  days  of  Charles  II.,  General  Monk  having 
been  intrusted  with  the  command  of  a  fleet,  moved  the  mirth  of  his 
crew  by  calling  out  "  Wheel  to  the  left!'*  when  he  wished  his  ship 
to  change  her  course.  Like  the  courtier  captains  of  that  evil  time, 
unprofessional  judges  are  often  dependent  on  the  superior  know- 
ledge of  their  subordinates.  We  do  not  think  it  was  ever  argued 
that  the  police  prosecutor  and  the  police  clerk  should  be  liabk  to 
continual  change  and  ignorant  of  legal  forms.  Perhaps  it  may  be 
thou^  that  legal  knowledge  ought  to  be  found  in  every  official  of 
a  police  court — except  the  judge. 

This  paradox  is  not  one  of  our  own  devising.     The  unfitness  of 

lawyers  to  be  police  judges,  just  because  of  their  legal  knowledge, 

was  s  common  topic  in  the  discussions  provoked  by  the  Municipal 

Extension  Bill.     ^^Civis,"  a  corresponaent  of  the  Scotsman  (Dec. 

^0, 1856),  declares,  that  the  proposal  of  a  stipendiary  police  judge 

'^is  a  very  dubious — nay,  a  rash  and  hazardous  experiment."     flor 

does  he  stop  there.     He  rails  in  good  set  terms  at  the  presumption 

of  the  lawyers,  who  set  up  an  exausive  claim  to  transact  the  legal 

business  of  the  country: 

^  They  (the  Uwyers)  hare  been  little  interfered  with,  and  have  had  it  all 
Tery  much  their  own  way,  the  law  haying  been,  and  still  remaining,  a  mono- 
poly, something  like  the  old  feudal  guilds  and  corporations." 

He  proposes  to  end  this  odious  monopoly  thus  :— 

**  In  the  Court  of  Sesson  no  fewer  than  four  judges  sit  side  by  side,  that  by 
their  united  wisdom  the^  may  be  able  to  unravel  all  the  mystery  of  the  law, 
tnd  Bpply  it  to  the  case  m  hand.  Here,  it  appears  to  me,  a  small  experiment 
might  be  hasarded  by  admitting  somewhat  of  the  citizen  element.  Let  two  only 
of  these  be  lawpreis ;  the  other  two  being  chosen,  on  account  of  their  supposed 
qnalification  of  judging,  from  a  class  who  have  not  had  the  benefit  of  an  appro- 
priate  legal  education." 

We  really  will  not  discuss  this  ^^  small  experiment,''  as  its  proposer 
airily  calls  it.  We  leave  it  without  a  word  of  comment  to  the  ap- 
preciation of  our  readers. 

In  the  Edinburgh  Police  Commission  and  Town  Council,  one  of 
their  moat  sensible  members — ^himself  a  solicitor — expressed  a  strong 
opinion  that  while  a  lawyer  would,  on  the  whole,  be  a  better  police 
judge  than  an  ordinary  citizen,  still  he  must  not  have  had  the  firesh- 
neas  of  his  sympathies  withered  by  the  atmosphere  of  criminal  courts. 
Neither  must  he  exercise  the  functions  of  a  police  judge  for  any 
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length  of  time,  under  pain  of  a  ^dual  hardening  of  his  heart,  and 
donsequent  unfitness  for  the  duties  of  his  office.^ 

Taken  together,  these  opinions  amount  to  this,  that  the  less  a  man 
is  acquainted  with  law,  ana  the  less  experience  he  has  in  the  practice 
of  criminal  courts,  the  better  police  judge  he  will  make.  The  duties 
of  that  office  have  this  comfortable  peculiarity,  that  the  less  a  man 
knows  about  them^  the  more  adequate  he  is  to  their  due  performance. 
Ignorance  and  inexperience,  these  are  his  titles  to  public  confidence. 
Like  the  macers  of  the  Court  of  Session,  as  their  qualifications  are 
explained  by  Counsellor  Pleydell,  police  judges  must  be  ^^  men  of 
no  knowledge." 

We  are  told  that  citizen  judges  are  more  lenient  than  stipendiary 
magistrates.  Bailie  Morrison,  on  one  of  the  occasions  to  which  we 
have  referred,  expressly  stated  that  a  police  judge  could  not  err  by 
leaning  to  the  side  of  mercy.  We  remember,  m  the  course  of  our 
professional  experience,  the  case  of  a  man  who  was  tried  before  a 
jury  for  an  aggravated  assault  upon  his  wife.  Three  previous  con- 
victions were  proved  against  him,  which  had  been  obtained  in  a 
police  court  [not  in  Edmburgh]  where  bailies  are  sole  judges.  On 
the  first  occasion,  the  prisoner  was  fined  2s.  6d. ;  on  the  second,  he 
had  to  pay  Is.  6d. ;  and  on  the  third,  the  price  of  his  amusement 
was  raised  to  2s.  6d.  This,  no  doubt,  was  mercy  to  the  accused; 
but  what  was  it  to  his  victim  ?  Whenever  this  brute  had  a  few 
shillings  to  spare,  he  used  the  magistrate's  lenienc}'-  as  a  license  to 
thrash  his  wife.  Under  the  title  ^'  Aldermanation  of  Justice,"  the 
Examiner  has  exhibited  to  public  indignation  many  such  examples 
of  leniency.  Such  a  course  presents  great  temptations  to  a  judge 
who  loves  his  ease ;  and  why  should  the  ease  of  an  unpaid  judge  be 
unnecessarily  disturbed?  His  peace  of  mind  will,  in  this  way,  be 
preserved  unbroken  by  appeals  either  to  the  Home  Office  or  to  the 
Court  of  Justiciary. 

After  all,  we  seem  to  ourselves  to  have  been  arguing  no  more  than 
this,  that  our  profession  has  some  determinate  and  peculiar  functions 
of  its  own  to  lulfil  in  the  social  organization  in  the  midst  of  which 
we  live.  It  has  its  raiaon  JCetre.  We  are  not  a  close  corporation ; 
our  ranks  are  open  to  all  who  present  themselves  duly  qualified  for 
admission.  When  we  claim  that  criminal  judges  shall  be  chosen 
^m  among  us,  we  do  so  on  the  same  ground  of  public  interest 
which  requires  a  military  man  to  command  a  stronghold,  and  a  medi- 
cal man  to  bear  rule  in  an  hospital. 

We  recollect  a  proposal  to  combine  the  conflicting  systems  made 
by  the  present  Lord  Provost  of  Glasgow :  Let  a  professional  asses- 
sor sit  with  the  bailie  in  the  police  court.  This  is  an  apparent,  not 
a  real,  solution  of  the  problem.  All  experience  shows,  that  in  prac- 
tice, an  assessor  ultimately  supersedes  the  titular  judge,  if  the  titular 

'  See  speecliof  Bailie  Morrison  in  the  Town  Council,  as  reported  in  the  Dailf 
Scotsman  of  October  31,  1855 ;  and  of  the  same  gentleman  m  the  Police  Codi- 
mission,  as  reported  in  the  same  journal  on  Octohir  27»  1865. 


CORRE8PONDENCB.  151 

judge  does  not  ultimately  sapersede  the  assessor.     And  so  this  pro- 
posal leaves  the  question  where  it  was. 

We,  too,  have  our  proposal  to  make,  and  with  it  we  conclude. 
Let  the  trial  of  all  crimes  inferring  unconditional  imprisonment — 
that  is  to  say,  crimes  for  which  the  judge  may,  if  he  tiiinks  fit,  im- 
pose the  penalty  of  imprisonment  not  redeemable  by  a  fine — be 
removed  from  the  Police  Court  to  the  Sherifi'  Sumniarv  Court.  This 
does  not  seem  a  matter  presenting  any  legislative  difficulty  in  its 
pnctical  adjustment.  We  think  it,  on  the  whole,  the  shortest  road  to 
a  substantial  realization  of  the  principles  for  which  we  have  been 
contending ;  while  it  would  leave  bailies  in  the  enjoyment  of  their 
dignity  as  police  judges  for  the  enforcement  of  the  municipal  regula- 
^ns  ooDtamed  in  their  local  statutes. 


CnrrtHpnnbme. 


(  To  the  Editor  of  the  Journal  of  Jurisprudence.) 

Sa,—\  do  not  vish  to  encroach  much  upon  yonr  space;  but  you  will  perhaps 
mHow  me  to  make  a  few  remarks  with  reference,  and  in  answer,  to  the  corres- 
pondence published  in  jour  Journal  for  this  month. 

Tour  correspondent  **  R."  does  not  seem  to  be  aware  that  a  higher  authority 
than  the  Stamp  Office  has  decided  that  the  application  of  the  Apportionment 
Act  is  not  limited  to  rents  payable  under  written  leases.  I  beg  to  refer  him  to 
the  case  of  Baillie,  18  D.,  page  22,  in  which  the  judgment  of  the  Court  of 
Session  was  affirmed  b?  the  House  of  Lords,  23d  April  1855.  If,  in  the  con- 
cluding sentence  of  his  letter,  *^  R."  means  to  express  disapproval  of  the  principle 
of  the  Apportionment  Act,  I  would  only  say  that  I  beg  leave  to  differ  from  him. 

**•  Pubucus*'  would  have  done  well  to  have  made  himself  better  acquainted  with 
the  Stamp  Laws  before  writing  to  you  on  the  subject.  If  he  had  done  so,  he 
m'^ht  have  learned  that  the  deed  stamp  requisite  for  a  discharge  of  a  heritable 
debt  of  L.50 — a  discharge  containing  a  registration  clause,  and  in  the  form 
requisite  for  purdng  the  records — is  only  Is.  3d.,  instead  of  L.l,  15s.,  as  he 
states  it  to  be.  Whether  a  Id.  stamp  should  be  sufficient  for  a  discharge  of  a 
heritable  debt,  and  of  whatever  amount  the  debt  may  be,  is  a  question  which 
*'Pablicus*'  may  perhaps  discuss  with  the  Chancellor  of  the  Exchequer. 

The  question  put  by  "  A  Country  Practitioner"  (and  which  was  lately  put  to 
me  by  a  bank  director),  is  one  upon  which  the  opinion  of  counsel  might  perhaps 
be  more  appropriatelv  sought,  than  the  opinion  of  a  brother  agent.  There  has 
i)Qt  been  time  since  the  passing  of  the  Act  19  and  20  Vic,  c.  91,  for  a  practice 
on  the  sulject  to  be  established ;  and  the  question  is  one  more  of  law  than  of 
prsctioe.  But  as  tou  have,  Hn  this  instance,  admitted  the  question  into  your 
pttges,  you  will  perhaps  also  admit  an  answer,  which  I  will  endeavour  to  keep  as 
short  as  possible. 

In  order  to  solve  the  question,  it  seems  necessary  to  take  a  combined  view  of 
i^  eifect  of  the  Acts  54  Geo.  III.,  c.  137  ;  10  and  11  Vic,  c  50,  with  the 
sii]>plementary  Act  of  17  and  18  Vic,  c  62 ;  19  and  20  Vic,  c  79  ;  and  19  and 
20  Vic,  c  91. 

The  first  of  these  (section  14)  allowed  heritable  securities  to  be  granted  for 
the  floating  baJances  due  upon  cash  credit  accounts ;  the  bonds,  according  to 
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the  forms  then  eommooly  in  use«  containing  procurator^  of  resignation  and 
precept  of  sadne,  and  heing  followed  bj  infeftment. 

Then  the  Act  10  and  11  Vic.»  c.  50,  was  passed  to  facilitate  the  constitution 
and  transmission  of  heritable  securities.  That  Act  introduced  a  new  form  of 
the  bond  and  disposition  in  securitj,  and  substituted  the  recording  of  the  bond 
for  infeftment. 

Amongst  other  changes  in  the  form  of  the  bond,  the  procuratorr  of  rengnv 
tion  and  precept  of  sasme  were  dropped  out,  as  being  rendered  hj  the  pronsions 
of  that  Act  unnecessary. 

The  benefits  and  provisions  of  that  Act  were  extended  by  the  Act  17  and  18 
Vic,  c.  62,  to  all  heritable  bonds,  as  well  as  bonds  and  dispositions  in  security, 
so  far  as  applicable. 

The  Act  19  and  20  Vic,  c.  79,  repeals  the  Act  54  Geo.  III.,  c.  137;  and 
the  Act  19  and  20  Vic,  c  91,  re-enacts  certain  of  the  provinons  contained  in 
the  latter  (54  Geo.  UL,  c  137). 

As  regards  the  present  question,  the  7th  section  of  the  Act  19  and  20  Vic.» 
c.  91,  re-enacts,  in  precisely  similar  terms,  the  enactment  contained  in  the  14th 
section  of  54  Geo.  III.,  c  137,  whereby  it  is  allowed  to  grant  heritable 
securities  for  cash  credits,  containing  procuratofy  of  ruigncUion  and  prte^  of 
tcmms  for  infefting  the  creditors ;  and  certain  proTisions  are  made  with  reference 
to  the  date  of  the  mf^iment. 

The  question  then  comes  to  be,  what  is  the  legal  effect  of  the  7th  section  of 
the  Aot  19  and  20  Vic,  c  91  ?  Is  it  to  be  regarded  as  overruling  the  prior 
Acts  of  10  and  11  Vic,  c  50,  and  17  and  18  Vic,  e.  62,  which  dmplified  and 
improved  immensely  the  forms  of  constituting  heritable  securities,  and  as  requir- 
ing a  recurrence  to  ezpennve  and  what  may  now  be  called  antiquated  forms  for 
such  a  purpose  ;  or  are  the  provisions  of  the  Acts  10  and  11  Vic,  c  50,  and  17 
and  18  Vic,  c  62,  to  be  deaJt  with  as  applicable  to  securities  for  cash  credits, 
notwithstanding  of  the  later  Act,  19  and  20  Vic,  c  91  ? 

It  is  of  importance  to  observe  that  the  Act  19  and  20  Vic,  c  91,  was  passed 
professedly  for  the  purpose  of  re-enacting  what  previously  existed  as  part  of  tbe 
law  of  the  land ;  and  that  the  repealing  Act,  19  and  20  Vic,  c  79,  and  the 
re-macUng  Act,  were  passed  upon  the  same  day,  and  8o«must  be  held  to  have 
been  j^assed  atmti/  ac  aemel,  and  in  the  same  breath.  It  follows,  then,  that  the 
provisions  contained  in  the  14th  section  of  54  Geo.  UL,  c  137,  in  regard  to  securi- 
ties for  cash  credits,  did  not  for  a  moment  cease  to  be  the  law  of  the  land,  uotwith- 
standing  the  repeal  of  that  Act.  And,  according  to  my  view,  the  7th  section  of 
the  Act  19  and  20  Vic,  c  91,  ought  to  receive  the  same  legal  effect  as  if  the 
14th  section  of  the  Act  54  Geo.  III.,  c  137,  had  stood  unrepealed. 

But,  it  may  be  asked,  if  no  effect  is  to  be  given  to  the  repealing  and  the 
re-enacting  of  the  provisions  of  a  statute,  why  should  these  be  repealed?  An 
answer  may  be  found  to  that  <|uestion,  in  the  present  instance,  in  considerations 
of  expediency.  It  would  certainly  seem  to  be  inexpedient  to  cumber  the  Statute 
Book  with  a  long  statute — by  far  the  greater  part  of  which  was  to  be  repealed— 
for  the  sake  of  a  very  few  sections  which  it  was  intended  to  continue  in  force, 
especially  when  the  most  of  these  few  sections  required  to  be  amended  or 
modified.  It  would  therefore  no  doubt*  be  considered  more  expedient,  in  the  pre- 
sent instance,  to  repeal  the  whole  statute,  and  to  re-enact  such  parts  of  it  as  were 
intended  to  continue  in  force,  by  a  separate  Act,  than  to  repeal  the  Statute 
with  the  exception  of  these  parts.  But  whichever  method  was  adopted  for 
continuing  these  parts  of  the  previously  existing  statute  in  force,  the  legal  effect, 
according  to  my  view,  ought  to  be  the  same. 

I  therefore  come  to  the  conclusion,  that  the  7th  section  of  the  Act  19  and  20 
Vic,  c  91,  though  of  a  later  date,  does  not  overrule  the  Acts  10  and  11  Vic-* 
c  50,  and  17  and  18  Vic,  c  62  ;  and  that  it  would  be  quite  safe  to  takes 
heritable  security  for  a  cash  credit  in  the  new  forms  thereby  provided. 

But,  sav  some,  the  Acts  10  and  11  Vic,  c  50,  and  17  and  18  Vic,  c  6%  do 
not  abolish  the  old  forms  of  constituting  heritable  securities^  but  only  permit  the 
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new;  tnd  why,  if  there  is  any  doubt  on  the  subject,  not  have  reoonrse  to  the 
old  fonns,  and  avoid  any  risk  ?  Those  who  entertain  the  same  views  as  I  do, 
bovcTer,  will  not  ccmsider  that  there  is  any  risk  of  securities  for  cash  credits 
constituted  according  to  the  new  forms  being  held  invalid ;  or  that  there  is,  on 
this  groundy  any  occasion  for  recurring  to  antiquated  and  expensive  forms.  ^  This 
risk,  however,  I  will  admit,  id  run  by  those  who  accept  such  securities  in  the 
uv  form,~the  risk,  namely,  of  being  the  first  to  have  to  try  the  question^ 
lal  obtain  the  decision  of  the  Court  as  an  authoritv  on  the  point 

There  are  no  doubt  many  other  arguments,  both  pro  and  con.,  but  which  I 
do  not  go  into ;  and  as  I  have  trespassed  upon  your  space,  and  the  patience  of 
jwr  rttden,  to  a  greater  extent  than  I  had  intended  or  expected  to  do,— -I 
reaun,  yours  obediently,  A  Town  Aobmt. 
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COURT  OF  SESSION. 

FIRST  DIVISION. 

P^r.,  Thb  Eabl  of  KcfTORE Jan,  31. 

Entail— Bond  for  Improvement  Debts. 

As  heir  m  possession,  having  obtained  authority  to  grant  bonds  over  his 

cBUiled  estate  for  a  portion  of  money  expended  on  improvements  partly  before 

sad  jwtiy  subsequent  to  the  14th  August   1848,  Held  entitled  at  any  after 

period  to  obtain  authority  to  grant  bond  for  the  remainder  of  the  sum  so 

expended  by  him. 

P«t,  The  Earl  op  Eolinton. — Jan,  31. 
Entail — Bond /or  Improvement  Debts. 
An  heir  in  possession  obtained  authority  to  apply  certain  trust  funds  in 
repayment  of  three-fourths  of  a  sum  expended  on  his  entailed  estate,  for  which 
decree  of  declarator  had  been  obtained  in  terms  of  the  M  »Dtgomery  Act.  Held 
that  he  was  entitled  to  hare  the  remaining  one-fourth  charged  on  the  estate^ 
binder  section  14  of  the  Entail  Amendment  Act. 

Pel.,  Elizabeth  Norbis. — Jan.  31. 
Bankrupt — Judicial  Factor  under  New  Bankrupt  Act. 
Question  as  to  the  competency  of  the  appointment,  under  the  New  Bank- 
^ptcy  Act,  of  a  judicial  factor  to  carry  on  a  solvent  trust,  some  of  the  purposes 
of  which  might  require  its  subsistence  for  many  years. 

Morris  v.  The  MomUiAND  Railway  Compant.— /*e&.  3. 
Process — Relevancy  of  Statements  in  Action  of  Damages. 
An  action  of  damages  was  brought  by  a  fireman  against  hb  employers,  the 
Monkland  Railway  Company,  on  the  allegation  that,  wlule  sitting  on  the  pushing 
^tme  of  an  engine  sprinkling  sand  on  the  rails,  as  it  was  his  dutv  to  do,  the 
«Bgine  came  in  contact  with  a  lars^e  c^uantity  of  stones  and  earth  which  lay 
VFoas  the  rails,  and  one  of  his  legs  nanng  struck  the  same,  his  leg  was  broken 
ttd  otherwise  seriously  injured ;  that  the  morning  was  dark,  and  the  engine  had 
eome  in  contact  with  the  obstruction  before  it  could  be  observed.  The  Court 
■ttUined  the  relevancy  of  the  action,  and  adjusted  issues  to  try  the  question. 

Thomas  Frieb  fScoon's  Trustee  J  v.  Smith  and  BvcBAifAJf.^Feb,  7. 
Bankruptcy  attaches  (he  jus  mariti — Whai  falls  under  it. 
On  13th  March  1851 ,  Sooon  was  sequestrated,  and  Frier  was  appointed  his 
VOL.  I. — 50.  in.  march  1857.  u 
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trnstee.  Scoon  was  indebted  L.1500  to  the  Western  Bank.  In  secant j  he  and 
his  wife  assigned  to  the  Bank  a  bond  for  L.1500,  to  which  his  wife  had  ngbU 
and  in  regard  to  which  the  husband's  jtc9  fnariti  and  right  of  administration  were 
not  excluded.  Two  days  after  Scoon's  sequestration  the  assignation  was 
recorded.  The  debtor  in  the  bond  having  paid  up  the  sum  contained  in  it,  the 
Bank  claimed  the  money,  in  virtue  of  their  security;  the  trustee  for  the  estate 
claimed  it  on  the  ground  that  the  security  was  not  completed  previous  to  the 
sequestration,  and  that  that  process  adjudged  the  jus  fnariU  in  favour  of  the 
creditors,  ffeld,  that  the  jus  mariH  was  adjudgeable,  and  was  adjudged ;  but 
that  after  the  assignation,  and  until  the  debt  was  extinguished,  the  rents  of  the 
subjects  conveyed  did  not  accrue  to  the  wife,  and  so  did  not  fall  under  the  jw 
mariti, 

BbEBNEB  v.  FbASEB.— jPi^.  10. 

Interdict — Landlord  and  Tenant. 

Petition  for  interdict  and  judicial  management  of  a  farm.  Brebner  made 
offer  to  Eraser  for  the  lease  of  a  farm,  which  offer  Fraser  approved  of,  and 
directed  his  agent  to  prepare  a  nineteen  gears'  lease  from  Martinmas  1855. 
The  draft  lease  was  sent  to  Brebner  for  revisal  on  11th  August,  but  he  did  not 
return  it,  although  requested  to  do  so.  The  rent  contained  in  the  draft  lease 
was  L.IO  less  than  that  offered  by  Brebner.  On  8th  October  Brebner  entered 
into  possession,  and  ploughed  a  portion  of  the  land.  He  had  also  between 
August  and  October  made  various  purchases  for  the  farm.  On  16th  October 
Fraser  presented  this  petition.  JSTe/i— that  there  was  no  completed  bargain, 
nor  sufficient  transaction  to  establish  a  plea  of  res  interventtu  on  the  part  of 
Brebner.     Therefore  petition  granted. 

Welsh  v.  Rose  and  Robertson. — Feb.  11. 
ProeegB— Title  to  Sue. 

Action  of  declarator  of  right  to  a  stream.  Defence  in  limine^  neither  the  pur- 
suer nor  his  predecessors  were  infeft  in  the  lands  bounded  by  the  stream; 
therefore — this  being  a  real  action— no  title  to  pursuer.  Plea  reserved  by  Lord 
Ordinary ;  but  the  pursuer  having  since  completed  his  title,  opinion  by  him  that 
the  action  was  good.     This  judgment  adhered  to. 

Defenders*  AuihoritieS'—htidy  Tester,  M.  6618 ;  Ramsay,  Dec.  1,  1630,  M. 
6634 ;  Grant,  Jan.  22,  1702,  M.  13,286. 

Mtles  v.  Calman. — Fdf.  12. 
Bankruptcy — Life  rent  and  Fee. 

Mrs  Caiman  and  her  aster  were  pro  indiviso  proprietors  of  certain  heritable 
subjects,  which  in  1804  were  divided  by  two  conveyances  executed  by  the  fro 
indiviso  proprietors,  with  consent  of  Mrs  Caiman's  husband.  Mrs  Caiman's 
share  was  conveyed  in  favour  of  her  and  her  husband,  "  and  longest  liver  of 
them,  in  conjunct  fee  and  life  rent,"  and  to  their  children,  "  which  failing,  to  the 
said  longest  liver  of  these  two,  and  the  said  longest  liver,  her  or  his  heirs  and 
assignees  whomsoever,  in  fee  heritably  and  irredeemably."  There  were  children 
of  the  marriage.  The  husband  survived  the  wife.  He  became  bankrupt,  and 
was  sequestrated.  After  his  death,  in  a  competition  between  his  trustee  ami 
his  children.— Pleaded  for  the  trustee :  the  deed  gave  a  conjunct  fee  to  the 
spouses  during  the  subsistence  of  the  marriage,  and  a  sole  fee  to  the  survivor. 
The  fee  was  therefore  attachable  by  the  surviving  husband's  creditors.  Pleaded 
for  the  children  :  the  fee  was  in  the  wife  at  the  date  of  the  conveyance,  and  she 
did  not  denude  herself  of  it.  On  her  death  it  went  to  the  children,  and  the 
husband  had  merely  a  life  rent.    Heldy  that  the  fee  vested  in  the  children. 

Authorities  for  trustee — Glendonwyn  or  Scott  v.  Maxwell,  June  22,  1854; 
Burrowes  v.  MacFarquhar's  Trustees,  July  6, 1842 ;  Bisset  v.  Walters,  Nov.  26, 
1799 ;  Menzies'  Lectures,  p.  649. 

Authorities  for  children— Ersk.  B  iii.,  T.  3,  s.  86;  1  Bell's  Cora.,  66; 
Mudden  v.  Currie's  Trustees,  Feb.  22,  1842. 
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Dufrus  and  Lawson  v,  Mackat. — Feb,  13. 

Arrestment  on  Ship — Effeet  of  Certijicate  of  Registry. 

Duffiis  and  LawBon,  merchants  in  Halifax,  acquired  by  bill  of  sale,  on  6th 

September  1856,  the  barque  Ermina  from  Barss,  also  of  Halifax,  and  who  was 

partner  of  the  firm  of  Greenwood  and  Co.  of  Liverpool.     The  certificate  of 

registry  was  dated  12th  September.    The  vessel  sailed  from  America  for  Leith 

oa  12th  Aug^t,  and  arriTcd  on  6th  October  1866.     She  was  then  arrested  under 

fioeeedings  at  the  instance  of  various  traders  in  Liverpool  and  Glasgow,  credi. 

ton  of  Greenwood  and  Company,  who  had  suspended  payment  on  6th  September 

1S56,  the  date  of  the  bill  of  sale  by  Barss  in  the  petitioners'  favour.    Dufifiis 

lod  Lawson  presented  a  petition  for  recall,  on  the  ground  that  Uie  certificate  of 

re^try  entitled  them  to  the  character  of  registered  owners,  and  therefore 

mestments  for  debts  due  by  third  parties  were  incompetent.    Anstoered  for  the 

axresters:   When  Greenwood  and  Company  incurred  the  debts,  Barss  was  a 

partner,  and  the  vessel,  as  bis  propertv,  was  attachable  for  his  debts.    Further, 

the  certificate  of  re^trv  was  informal,  and  insufiident  to  transfer  the  property, 

and  the  transaction  itself  was  collusive.     Held,  that  the  certificate  of  registry 

«aaprt8Mi/aae  evidence  of  ownership,  and  without  deciding  whether  or  not  the 

regiitrj  might  be  set  aside  on  the  ground  of  fraud,  or  whether  the  registered 

owDcrs  vere  mere  trustees  for  the  arrester's  debtors,  arrestments  recalled. 

Darliko  9.  MiRFiN,  RowLAXDSON,  and  Co. — />6.  14. 
Bill  of  Exchange — Suspension  Refused. 
SiupmsUm  on  caution  of  a  charge  on  a  bill  drawn  by  Mirfin  and  Co.  of  Leeds, 
nponBtfling  of  Edinburgh,  at  four  months  from  1st  August  1 856,  for  goods 
obuioed  firom  them  through  M*  Naught  on,  their  agent  in  Edinburgh.    Darling 
afsnd  that  he  expected  the  bill  would  be  drawn  from    1st  September ;  but 
t^t  M*Naughton  told  him  to  accept  the  bill,  and  he  would  guarantee  a  renewal. 
Darling  did  not  endeavour,  however,  to  follow  out  any  such  arrangement,  while 
tile  reqHmdenta  averred  that  at  the  time  of  the  alleged  arrangement,  M'Naughton 
bad  ceased  to  be  their  agent.    Suspension  refused. 

NoU — ^DoNALD  LiNDSAT  (SomervxUe's  Curator  J. —Feb.  17. 
Judicial  Factor — Powers  of  Sale. 
Somerville,  a  lunatic  in  Momingside  Asylum,  was  proprietor  of  a  landed 
estate  so  burdened  with  debt,  that  the  available  income  was  only  L.12.  The 
free  rental  was  L.612.  The  present  expense  of  maintaining  the  lunatic  was 
L.85  per  annum.  The  estate,  if  sold,  it  was  estimated,  would,  after  paying  the 
^bts,  leave  an  available  surplus  of  L.240  per  annum  for  the  lunatic's  mainten- 
tDce.  The  lunatic's  sisters  objected  to  a  sale,  as  being  likely,  from  their 
Wtber^s  attachment  to  the  estate,  to  confirm  his  indisposition,  or  in  the  event 
^hn  recovery  to  induce  a  relapse.  They  did  not  avail  themselves  of  an  oppor. 
tanitj  which  the  Court  afforded  them  of  establishing  this  by  medical  evidence, 
fle^  that  there  was  a  legal  necessity  for  the  sale  of  the  estate,  and  special 
povers  granted  to  the  curator  to  effect  it. 

Stevenson's  Trustees  v.  Dumbrbcks. — Feb.  18. 
Liability  of  Trustees^  Discharge  by  a  Minor. 
In  1841  Charles  Dumbreck,  then  six  ^ears  old,  and  John  Dumbreck,  fifteen 
?etn  old,  were  entitled  to  L.600  from  theur  grandfather's  trust  estate.  This  the 
tmitees  agreed  to  pay  to  the  children's  father,  who  was  in  embarrassed  drcum- 
itanees;  but  they  required  and  obtained  caution  for  his  faithful  administration, 
and  that  he  shoiud  count  and  reckon  with  his  children  when  they  came  of  age. 
He  granted  the  trustees  a  discharge  in  1841,  as  tutor  for  ^his  pupil  son — the 
minor  also  being  a  party  to  the  deed.  One  of  the  cautioners  acted  as  factor, 
and  as  such  received  large  sums,  part  of  which  it  was  alleged  he  paid  to  the 
Cither,  who  had  appropriated  it,  and  part  of  which  was  yet  unaccounted  for.    He 
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had  lately  been  sequestrated.  In  a  mnltiplepoindine  and  exoneration  by  tk 
trustees,  against  Charles  and  John  Dumbreck, — Hddy  that  the  trustees  were 
not  bound  to  have  taken  judicial  caution ;  and  there  being  no  averment  that  the 
cautioners  were  at  the  time  insufficient,  nor  all^ation  of  mala  fida  in  the 
trustees,  the  discharge  of  1841  given  effect  to. 

Hamilton  «.  Caledonian  Railway  Coup  ant.— J(s6.  18. 
Railway  Company — LiabUity  or  Accident. 
Parties  travelling  by  the  Caledonian  Railway  Company  without  a  ticket  are 
charged  excess  fares.  Held,  that  a  traveller  without  a  ticket,  not  seeking  to 
evade  payment  of  his  fare,  was  a  lawfnl  passenger,  and  as  such  was  entitled  to 
recover  damages  for  an  accident  which  took  place  during  the  journey  through 
the  fault  of  the  Company. 

Connsl  v.  FB&Qvaoi9.—Feb,  19. 
Multiplepoinding — Gompetenay  of, 
A  sum  was  subscribed  by  a  con^jegation  to  build  a  church,  and  was  deposited 
in  bank.    Dissensions  having  arisen — Held,  that  a  multiplepoinding  was  com- 
petent to  ascertain  who  was  entitled  to  the  fiind,  and  how  or  in  what  proportions 
it  should  be  divided  amongst  the  parties  entitled  to  i^. 

Pbiestnbll  or  Mackenzie  v.  The  Bank  of  Scotland  and  Others. — Feb.  19. 
Reduction  on  the  ground  of  Force  and  Fear, — Proof  before  Answer. 
Action  of  reduction  of  a  disposition  by  a  married  woman,  on  the  ground  of 
force  and  fear  and  essential  error.  She  alleged  that  her  husband  came  to  her 
bedroom,  where  she  was  unwell,  and  told  her  that  his  firm  were  threatened  with 
diligence  by  the  bank  for  a  balance  due  them,  and  unless  she  signed  a  conveyance 
of  heritable  property,  of  which  she  had  the  liferent  exclusive  of  his  ius  mariH 
and  right  of  administration,  he  would  be  ruined,  and  that  he  would  flee  the 
country,  and  leave  her  and  her  family  to  shift  for  themselves ;  that  the  deed 
having  been  brought  to  the  house  at  this  juncture,  she  went  into  the  room  where 
the  testamentary  witnesses  were,  and  signed  it  without  having  it  read  over  or 
explained  to  her,  and  without  having  time  to  consult  her  friends  or  a  professional 
man.  Held,  that  there  was  nothing  to  show  that  she  had  been  influenced  br 
such  fear  as  to  void  the  deed ;  therefore,  so  far  the  action  dismissed,  but  quo<»i 
the  plea  of  essential  error,  proof  allowed  before  answer. 

Petitioners,  Miss  Morrison's  Tctobs. — Feb.  20. 
Judicial  Factor, 
Power  granted  to  the  tutors  of  a  pupil  to  let  a  farm  on  a  19  years'  lease, 
which  womd  endure  beyond  their  tenure  of  office,  but  where  the  rent  would  be 
L.70  or  L.80  less  if  power  to  grant  such  lease  were  withheld  from  them. 

Petitioners'  Authorities^HBHaet,  November  24,  1847 ;  Forbes  or  Carnegie 
December  22, 1838. 

Petitioner,  Adam  Wilson FA.  21. 

Judicial  Factor — Pupils  Protection  Act.  \ 

The  interpretation  clause  of  the  Pupils  Protection  Act  provides  that  «*  judicial  I 
&ctor,"  or  **'  factor,"  shall  mean  factor  loco  tutoris,  factor  loco  absentiSf  sjA 
curator  bonis.  Held,  that  a  judicial  &ctor  on  the  estate  of  a  person  who  was 
deaf  and  blind,  and  incapable  of  managing  his  own  afiairs,  did  not  fiill  under  the 
operation  of  the  statute. 

The  Caledonian  Railwat  Comfant  v.  Logkhart  and  Others. — Fd.  25. 
ArbitreUion — Lands  Clauses  Act. 

Reduction  by  a  railway  company  of  proceedings  in  a  submission  between  tfa^ni 
and  a  proprietor,  now  deceased,  whose  estates  the  railway  intersected.  The 
terms  of  the  submission  were  very  broad,  and  provided  that  the  proceedings 
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should  be  conducted  in  confonnitj  witb  the  Lands  Clauses  Act  and  Railway 
Clauses  Act.  It  contained  no  specified  term  of  endurance.  It  was  prorogued 
for  successiTe  periods  of  three  months  and  under,  and  at  last  a  general  p^roga- 
tion  was  executed  to  day  of  ,  and  further  power  of  prorogation  was 

also  bestowed  on  the  arbiter.  He  issued  an  interim  decree  before  the  proprietor's 
death,  and  a  final  decree  afterwards.  Pleaded  for  the  railway  company,  the  sub- 
mission was  dther  statutory  or  a  submission  at  common  law.  If  the  former,  it 
WIS  iuTalid  by  reason  of  the  proceedings  not  being  brought  to  a  dose  within  the 
statutory  period  of  three  months ;  if  &e  latter,  by  reason  of  the  death  of  one 
(tf  the  parties.  HMj  that  the  submission  was  not  statutory ;  that  although  the 
ptfties  had  inported  into  it  the  provisions  of  the  statute,  they  had  power  to  relax 
them,  and  had  done  so  in  regard  to  prorogations ;  that  they  had  not  relaxed  the 
proTinon  that  the  submission  should  not  &11  by  the  death  of  one  of  the  parties. 
Therefore  reduction  refused. 

Campbell  and  Dumr «.  Hastie  and  Hutchison. — Feb,  26. 
What  U  Timeaua  Notice  of  Shipment  of  Oooda? 
k  finn  in  Glasgow  were  in  use  to  emplojr  certain  commission  agents  in  London 
tA  make  purchases  for  them,  and  the  practice  was  to  ship  the  goods  at  London  on 
SatordiTB  for  Glasgow  ;  bnt  the  practice  Taried  as  to  the  time  of  advising  the 
fhi|iment   A  quantity  of  goods  was  shipped  past  business  hours  on  a  Saturday 
crenio^,  and  about  an  hour  before  the  closing  of  the  port.    Notice  of  the  ship- 
ment WIS  sent  by  the  first  post  during  business  hours  thereafter,  being  Monday 
•fterooon.    The  morning  post  of  that  day  was  before  business  hours.     Before 
theiotice  was  delivored,  intelligence  reached  the  Gla^ow  firm,  by  telegraph,  of 
the  loii  of  the  yeaseL    In  an  action  bj  the  London  agents  for  the  price — Pleaded 
for  the  Gksgow  firm,  no  timeous  notice  of  the  shipment.    If  sent  on  Saturday, 
Ik  pnrchasers  would  have  been  enabled  to  protect  their  interests  by  insurance. 
I^enee  repelled ;  the  delay  not  amounting  to  culpa  such  as  would  subject  the 
agents  in  liability. 

M'CLELLAin)  V  The  Bank  of  Scotland. — Feb,  27. 
Bankruptcy — Valuatum  of  Security. 
k  firm  composed  of  five  partners  obtained  and  operated  on  a  bank  credit.    In 
security,  two  of  the  partners  conveyed  to  the  bank  property  in  their  own  right 
bj  disposition  ex  facie  absolute,  but  qualified  by  back  letter,  bearing  that  the 
security  was  for  what  should  be  due  by  the  firm  '*  for  the  time  being,  of  whom- 
soever composed,"  and  providing  for  a  reconveyance  when  the  advances  were 
repaid.    These  two  partners  having  died,  a  new  copartnery  was  entered  into  by 
the  surviving  partners.     They  agreed,  by  minute  with  the  trustees  of  the 
deceased  partners,  to  purchase  the  whole  of  their  property,  including  that  con- 
yejed  in  security ;  the  price  of  the  property  belonging  to  the  one  being  credited 
in  the  company's  books  as  so  much  advanced  capital ;  the  price  of  the  other  to 
be  paid  in  ten  years  by  yearly  instalments,  and  in  security  of  such  payment  *<  the 
interest  in  the  said  subjects"  of  the  first  partner,  with  his  whole  heritable  pro- 
perty, was  conveyed  to  the  trustees  of  the  latter.     And  it  was  agreed  that  upon 
the  price  of  the  one  property  being  so  credited,  and  the  price  of  the  other  duly  paid 
up,  a  disposition  of  the  subjects  was  to  be  granted  in  favour  of  the  company, 
ue  company  entered  into  possession,  but  never  were  in  a  position  to  demand  a 
disposition.     The  partners  all  died  but  one,  and  the  firm  was  then  sequestrated. 
Toe  bank  had  been  no  party  to  these  transactions.     In  a  ranking — Held^  that 
tbcK  transactions  did  not  confer  on  the  bankrupt  such  a  right  of  pronerty  as  to 
nnder  the  security  held  bv  the  bank  a  security  over  his  property,  and  therefore 
requinDg  to  be  valued  and  deducted. 
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SECOND  DIVISION. 

The  Church  of  England  Life  and  Fire  Assurance  Comfant  v.  Lanq  and 
Others— JV6.  12. 
Cautionary  Obligation — Improbative  Writ, 

The  piirsuers  lent  a  sum  of  moaey  to  the  defender  on  the  security  of  a  policy 
of  assurance  on  his  life  effected  with  them.  Two  other  parties  became  cantion< 
ers  for  repayment  of  the  sum  lent,  the  interest  while  unpaid,  and  the  premiams 
to  become  due  on  the  policy.  The  defender  and  the  cautioners  were  all  domi- 
ciled in  Scotland,  and  there  executed  the  bond  or  indenture  in  the  English  form. 
In  an  action  against  the  cautioners,  the  principal  debtor  having  been  sequestrated, 
they  pleaded  that  the  bond  was  improbative  and  defective  in  the  solemnities  re- 
quire by  the  Act  1681,  c.  5.  It  was  answered,  that  the  subscription  by  tbe 
cautioners  was  admitted  by  them,  and  the  money  for  which  the  bond  was  granted 
was  paid  with  their  knowledge,  and  in  reliance  on  their  security.  Held,  that  the 
pursuers  had  made  averments  of  rei  interventtu  sufficient  to  support  their  action 
on  the  improbative  writing,  and  a  proof  allowed. 

Fur9\UTi  Authorities— Fogo  v.  Milliken,  Dec.  20,  1746,  M.  p.  16,  979 ;  las- 
sie V.  M'Lintoch,  July  24,  1764,  V.  Br.  Sup.  899;  Wallace  v.  Wallace,  Nov.  25, 
1782,  M.  p.  17,056 ;  Edmonstone  v,  Lang,  June  23,  1786,  M.  p.  17,057 ;  Hen- 
derson V.  Murray,  Dec.  6,  1765,  M.  p.  16,986 ;  Walker  v.  Duncan,  Dec,  9, 
1786 ;  Hailles,  p.  986 ;  Brown  v,  Campbell,  Nov.  28, 1794,  Fac.  Col. ;  Dunmore 
Coal  Co.  V.  Young,  Feb.  1, 1811,  F.  C. ;  M*Ewan  v,  Crawford,  Feb.  13,  1816, 
F.  C. ;  Hamilton  v.  Wright,  Jan.  22, 1836,  xiv.  S.  and  D.  p.  323,  affirmed  on 
appeal  Feb.  12,  1838 ;  iii.  Sh.  and  M'L.  p.  127 ;  Chaplin  9,  Sir  W.  Allan,  Feb. 
5,  1842,  IV.,  D.,  p.  616;  Johnstone  v.  Grant,  Feb.  28,  1844,  VI.,  D.,  p.  876; 
Bdl's  Principles,  §  249,  260. 

Defender's  Authoriiie8—Cn,^OTd  v.  Wright,  Dec.  18, 1739,  M.,  p.  16,979; 
Fogo  V.  Milliken,  ut  sup. ;  Campbell  o.  Maclachlan,  June  4,  1772,  M.,  p.  12,286; 
Henderson  v,  Murray,  ut  sup. ;  Wallace  v.  Wallace,  ui  sup. ;  Edmonston  v.  Lang, 
ut  sup.!  Carlyle,  Jan.  22,  1788,  F.  C;  Brown  v,  Campbell,  Nov.  28,  1794, 
M.,  p.  17,068. 

Williamsons  v,  Kbnnedt. — Feb,  13. 
Lease — Improbative  Writing — Rei  interventus. 

Williamson  agreed  to  let  the  grazing  on  part  of  a  farm  to  Kennedy  at  the 
rent  of  L.40.  A  memorandum  of  the  bargain  was  made  in  pencil  by  William- 
son in  his  pocket-book,  and  signed  hj  himself  and  Kennedy.  Kennedy  occupied 
the  grazines  during  the  time  for  which  they  were  let.  In  an  action  for  the 
rent,  foimded  on  the  memorandum,  which  was  afterwards  stamped,  Kennedj 
alleged  that  the  grazing  on  the  whole  farm  had  been  let,  and  that  the  entrj  in 
the  pocket-book  had  been  altered ;  and  as  he  had  only  possessed  a  portion  of  the 
farm,  he  was  only  liable  for  a  proportionate  part  of  the  L.40,  which  he  alleged 
was  stipulated  to  be  paid  for  the  whole  farm.  The  Court  holding  that  the  de- 
fender had  failed  to  prove  that  the  writing,  founded  on  by  the  pursuer,  had 
been  altered,  and  that  the  bargain  had  been  followed  by  possession  of  onljr  a  | 
portion  of  the  farm,  decerned  for  L.40. 

Authorities — Geary  v.  Physic,  Feb.  3, 1826,  vii.  Dowl.  and  Ryl.  (King's  Bench 
Reports),  p.  663. 

Johnston  v.  Johnston  and  Others. — jP«6.  14. 
Reduction — Relevancy  of  Averments. 

The  pursuer  was  entitled,  as  heir  of  his  brother,  and  under  a  special  bequest  of 
all  his  heritable  property,  to  L.1600,  part  of  a  sum  lent  upon  a  bond  to  trustees 
for  behoof  of  the  piu-suer  and  others,  as  assignees  of  the  original  grantee.  Id  a 
reduction  of  a  minute  granted  bv  the  pursuer  and  the  other  parties  interested  in 
his  brother's  succession,  by  which  he  agreed  to  allow  this  sum  of  L.1600  to  be 
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treated  as  looreable  ;  it  was  averred  in  sapport  of  the  action,  that  the  pnrtner 
WIS  unaware  that  the  money  was  heritable,  and  had  been  informed  by  a  man  of 
business,  who  was  desirous  of  benefiting^  other  parties,  that  it  was  moveable; 
tod  that  he  had  received  no  consideration  for  the  surrender  of  his  right  The 
Court  rerereed  the  relevancy,  and  adjusted  issues  for  trial  by  jury. 

Oallowat  v.  Milleb.— /V6.  17. 
Triennial  preseripiitm — Bankruptcy, 
Galloway  claimed  as  a  creditor  on  a  bankrupt  estate,  and  gave  in,  along  with 
fail  affidavit,  an  account  against  the  bankrupt  for  furnishings  at  various  periods 
down  to  2d  November  1848.  After  that  date  there  were  no  entries  until  20th 
December  1850,  of  which  date  there  was  a  single  entry.  The  affidavit  was  dated 
19th  December  1853.  The  claim  was  rejected  bv  the  trustee,  because  unsup- 
ported  by  evidence,  and  prescribed.  The  sheriff  held  that  the  date  of  the  last 
item  laved  the  account  from  prescription,  and  remitted  to  the  trustee  to  receive 
the  proof  by  the  claimant's  books,  which  had  not  been  before  him,  but  was  offered 
by  the  cliimant.  The  Court,  on  appeal,  remitted  to  the  sheriff  to  take  a  proof 
cC  tVe  Terity  of  the  claim. 

Mabjoribahkb  «.  BoBTRiriCK  and  Othebs. — Fdk.  18. 
Reclaiming  Note — Decree  in  Absence. 
A  esse  was  enrolled  for  decree  in  absence.     On  being  called,  an  interlocutor 
was  pronounced  continuing  the  cause.  At  a  second  diet  the  cause  was  again  con- 
tinoed.    Parties  were  on  both  occasions  represented  by  counsel ;  and  on  2d  Jan- 
luij  the  pursuer  obtained  decree  in  absence.    A  reclaiming  note  to  be  reponed 
vai  boxed  on  13th  February  1827.     The  pursuer  objected  to  its  competency, 
because  not  boxed  within  twenty-one  days  of  the  date  of  interlocutor  reclaimed 
gainst,  which,  it  was  maintained,  was  a  decree  by  default.    The  Court  held 
that  the  decree  was  in  absence,  and  remitted  to  the  Lord  Ordinary  to  repone. 

Reclaimer's  Authoriiies^Young  v.  Mitchell,  Feb.  10,  1803,  M.,  p.  12,178; 
Tnion  Assurance  Company  v.  Calderwood,  July  8, 1836,  xi v.  Sh.  andD.,  p.  1114 ; 
Arnold  v.  Winton  and  Co.,  March  11,  1852,  xiv.  D.,  p.  768;  Shand's  Practice, 
pp.  311,  312;  SUt.  13  and  14  Vict.  c.  36,  sect.  11. 

EiRL  or  BocHAN  V.  Scottish  Widows*  Fund  Inbubance  Company. — F^.  19. 
Writ—Blank  Deed. 

In  an  action  at  the  instance  of  the  Earl  of  Buchan,  to  have  it  found  that  he 
bad  redeemed  a  bond  of  annuity  hj  payment  to  the  defenders  of  the  sum  of 
L.35,000,  the  clause  of  redemption  m  the  bond  bearing  that  it  was  redeemable 
for  the  sum  of  L.37,000,  he  alleged  that  the  bond  had  been  signed  by  him 
blink  in  the  redemption  clause.  Held^ThtX  it  having  been  proved  that  the 
deed  was  blank  when  signed,  the  authentication  did  not  apply  to  what  was  after- 
vards  filled  up ;  and  that  the  onus  of  proving  that  the  amount  of  redemption 
money  was  filled  up  with  consent  of  the  pursuer,  or  by  his  authority,  lay  upon  the 
defenders. 

Authorities— Ketmedy  v.  Arbuthnot,  July  13,  1772,  M.,  p.  1681,  affirmed  on 
appeal;  Abemethie  v.  Forbes  (Balbetban  Entail),  Jan.  16,1835,  xiii.  Sh.  &  D., 
p.  263. 

Smith  v,  Cameroic. — Feb,  20. 
Process — Advocation — Competency — Statute  16  and  17  Fic<.,  c,  80. 
In  August  1852,  an  action  was  raised  in  a  sheriff  court  for  pavment  of  L.  15,  6s., 
tbe  price  of  two  cows,  or  restitution  of  the  cows.  Hdd — ^That  an  advocation 
*u  incompetent :  the  24th  section,  prohibiting  advocation  of  causes  for  less  than 
L.25,  of  the  Sheriff  Court  Act,  applied  to  all  advocations  subsequent  to  the  date 
at  which  it  took  effect.  And  the  conclusion  for  re-delivery  of  the  cattle  being 
merely  sufaaidiary  to,  and  to  be  measured  in  the  circumstances  of  the  case  by^ 
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tbe  peouniary  conclniiionB,  an  adyocation  was  rendered  not  competent,  by  the  in- 
sertion of  conclusions  ad /actum  prestandum, 

Jaioeson's  Tbustees  v.  Jamieson  and  Othebs. — F^.  21. 
Trust— Vesting, 

A  testator  directed  his  trustees  to  invest  certain  sums  for  payment  of  the  in- 
terest to  his  widow  and  daughters,  to  divide  the  whole  balance  among  his  four 
sons  equally,  declaring  that  this  dii^ection,  as  regarded  the  fee  of  the  sum  to  be 
liferented  by  the  widow,  was  to  be  suspended  while  she  survived.  Held — ^That 
the  fee  of  the  whole  provisions  in  favour  of  the  sons  vested  in  them  a  morti  tetla- 
torts;  and  the  trustee  on  the  estate  of  one  of  them,  who  had  become  bankrupt, 
held  entitled  to  the  bankrupt's  share  of  the  free  residue. 

^ii</iart<»M— Wallace,  Feb.  28,  1807,  M.,  app.  voce,  clause  No.  6 ;  Smith  v. 
Lauder,  May  30,  1834,  XII.,  S.  D.,  p.  646 ;  MazweU  v,  Wjllie,  May  23, 1837, 
XV.,8.  D.,  p.  1006;  Dickson  v.  Halbert,  Feb.  13,  1861,  XIIL,  D.,  p.  667; 
Sterling  r.  Baird*s  Trustees,  Nov.  12,  1861,  XIV.,  D.,  p.  20;  Cochrane  v. 
Thomson  and  others,  Cochrane's  executors,  Nov.  29,  1864,  aVIL,  D.,  p.  102. 

Rhind  v.  The  Ck)iiMEBCiAL  Bank  of  Scotland. — Feb.  24. 

Rhind  raised  an  action  against  the  Commercial  Bank  for  the  balance  on 
an  account,  and  produced  a  pass-book  kept  with  a  branch,  showing  a  balance 
in  his  favour.  For  the  Bank  it  was  alleged  that  the  balance  in  the  pursuer's 
favour,  shown  on  the  pass-book,  was  owing  to  a  mistake  in  crediting  him 
with  a  sum  which  he  had  not  paid  into  the  Bank.  The  whole  entries  in  the 
pass-book  of  payments,  made  by  the  pursuer,  were  initialed  by  the  manager  and 
accountant  or  the  branch,  and  the  sum  written  by  the  accountant  in  words  as 
well  as  in  figures.  The  Court  held  the  grounds  of  action  were  sufficiently  sup- 
ported by  the  receipt  in  the  pass-book,  by  which,  as  their  own  writ,  the  BadV 
were  bound  until  it  was  reduced ;  and  reserving  all  pleas  competent  to  the  Bank 
to  set  aside  the  receipt,  decerned  for  the  sum  claimed. 

Au$horiHeS'-^tAi,  66,  Geo.  III.  c.  184 ;  1  Bell's  Com.,  p.  324;  Tut's  Law  of 
Evidence,  p.  332;  Brand  v.  Tennants  of  Riccarton,  June  21, 1711,  M.,  p.  12,336, 
Wilson  and  Corse  v.  Kay,  Feb.  26, 1787,  M.,  p.  12,363  ;  Macfarlane  v.  Watt, 
Feb.  16, 1828,  vi.  S.,  p.  666;  Grant  v.  Johnston,  Feb.  7,  1844,  vi.  D.,  p.  875; 
Cowper  r.  Young,  Nov.  28,  1849,  xii.  D.,  p.  190;  British  Linen  Company  o. 
Thomson,  Jan.  26, 1863,  xv.  D.,  p.  314 ;  Grant's  Law  of  Bankers,  p.  606 ;  Bell's 
Com.  (3d  edit.  1819),  p.  306 ;  Ramsay  v.  Hay,  July  17,  1632  (Durie). 

Stirling  v,  Strang— i^eft.  24. 
Letue — AUeraiions  by  a  Tenant  on  Premises  let, 
Strang,  the  tenant  of  the  pursuer's  bleachfield  and  works,  made  some  altera- 
tions on  the  premises,  by  opening  out  a  window,  making  air-holes  in  the  ceiling 
of  one  of  the  buildings,  and  substituting  such  rollers  in  a  part  of  the  machioerj 
as  adapted  it  for  a  calender,  and  some  other  slight  alterations.    The  pursuer 
presented  a  petition  to  the  sheriff  to  have  the  tenant  ordained  to  restore  those  I 
parts  of  the  works  he  had  so  altered  to  their  former  state,  and  for  interdict 
against  further  alterations.    In  an  advocation,  held  that  the  alterations  made 
were  not  incompatible  with  the  occupation  of  the  premises  for  the  purpose  for 
which  they  were  let,  and  the  prayer  of  the  petition  refused,  reserving  to  tbe 
petitioner  his  right  to  have  the  subjects  restored  to  their  former  state  at  the 
end  of  the  lease,  and  interdict  against  alterations  refused. 

Fairlie  V,  Cunningham  and  Others. — March  4. 

Entail— Irritan<y-^tat.  11  and  12  Firt.,  c.  36. 

A  deed  of  entail  contained  the  usual  prohibitory  clauses  against  altering  tbe 

order  of  succession,  disponing  and  contracting  debts.    The  irritant  clause,  ia 

specifying  the  acts  of  contravention,  omitted  the  word  ^'  disponing ;"   its  terms 

were,  "  act  and  do  in  the  contrary  of  any  of  the  partiailars  above  specified,  iritb 
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wpeet  to  mltering  the  order  of  succession,  selling  or  contracting  debt,  then  and 
A  that  case  all  and  every  one  of  such  debts,  acts,  and  deeds,"  etc.  The  prohi^ 
Mtioa  against  disponing  was  held  essential  to  prohibit  alienation,  and  not  bdng 
properly  fenced,  the  entidl  was  declared  invalid. 

Amtk4>ritu$^Rvme^  v.  Russell,  Dec.  7, 1862.     Mnrraj,  Sept.  4, 1844.     III. 
BeU*s  app.,  p.  100. 

fflSLINO  AND  DUNFERMLINE  SAILWAT  COUPASTT  V,  THE  BDINBURQH  AND  GLAfiOOW 

RAILWAY  COMPANT,  et  t  cotUra, — March  4. 

Railway, — Constntetion  (^Railway  Aet$. 
The  Sdriing  aad  Dunfermline  Railway  Oompanj  were  empowered  by  statttte 
to  construct  a  railway  between  Stirling  and  Dunfermline,  the  capital  of  the  corn- 
May  to  amount  to  L.390,000,  and  with  power  to  borrow  to  the  amount  of 
J.! 30,000.  The  Edinbuigh  and  Glasgow  Railway  Company  entered  into  an 
Lgreement  to  lease  the  Sturling  and  DuniSermline  Railway  for  35  years,  becoming 
MHmd  to  pay  4  per  cent,  on  the  money  expended  on  the  construction  of  the  line, 
ind  a  certain  proportion  of  the  profits  after  deduction  of  working  expenses ;  the 
ram  eixiendea  to  be  o^ified  by  the  report  of  an  engineer,  to  whose  satisfaction 
the  railway  was  to  be  constructed.  The  engineer  reported  that  the  line  and 
Imuidws  authorised  by  the  statute  were  completed,  at  an  expense  c^  L.664,210. 
Ajd  action  was  raised  by  Stirling  and  Dunfermline  Company  concluding  for  de- 
clarator that  the  Edinburgh  and  Glasgow  Company  were  bound  to  take  poeses- 
don  of  the  Stirling  and  Dunfermline  Railway,  and  pay  the  rent  agreed  on,  at 
the  rate  of  4  per  cent,  on  the  outlay,  firom  the  dates  at  which  various  portions 
were  completed.  An  action  was  also  raised  concluding  for  interest  on  the  half- 
ytaily  payments  of  the  rent,  from  the  date  at  which  the  railway  was  completed, 
op  to  tbe  date  at  which  the  outlay  was  fixed  by  the  engineer's  report.  The 
Edinbaigh  and  Glasgow  Company  raised  an  action  concluding  for  declarator 
that  they  were  not  Ixmnd  to  jNiy  rent,  or  interest  on  the  outlay  in  constructing 
the  railway  beyond  the  subscribed  capital  of  the  Stirlin?  and  Dunfermline  Com- 
May,  and  the  amount  they  were  authorised  to  borrow.  Held,  that  the  Edinburgh 
nd  Glasgow  Company  were  liable  for  4  per  cent,  on  the  whole  sum  expended  m 
he  oons^octioa  of  the  railway,  but  were  not  liable  in  interest  on  the  half-yearly 
layments  due  prior  to  the  date  of  the  engineer's  report. 


f  iigliBtr  €utB. 


Aqutt  and  Clibnt. — SoUeitor  acting  as  Trustee, — Solicitors  of  this  Court 
becoming  trustees  are  not  to  be  considered  as  responsible  only  as  other  trustees 
ve  responsible.  They  are  officers  of  this  Court,  and  the  duty  they  owe  to  this 
Ooort  at  its  officers  accompanv  them,  and  enter  into  their  character  as  trustees. 
When,  therefore,  they  are  guilty  of  misconduct  in  the  execution  of  their  trust, 
they  must  expect  that  this  Court  will  visit  such  misconduct  with  the  full  measure 
of  iev«rity.—< P«r  Turner,  L.  J.,  in  Thompson  v.  Finch,  28  L.  T.  Rep.  279.) 

AoREBMBNT. — C(mHruetu>n — 18  and  19  Fict.,  o.  119,  8.  20. — The  pkintifis 
tgreed  to  fit  up  the  between-decks  of  a  ship  for  government  emigrants,  at  15s. 
per  statute  adult,  **  the  whole  to  be  done  to  the  satisfaction  of  the  Emigration 
Commissioners.'*  276  berths  were  put  up,  instead  of  261,  the  number  that  the 
Mote  allows ;  and  the  number  in  excess  being  pulled  down  again,  the  plaintiffs 
cUimed  therefor  as  extras.  The  Court  (C.  P.)  held  that  the  contract  was  to 
^t  up  the  ship  according  to  the  Act  of  Parliament,  and  therefore  the  extra 
(^aim  was  disallowed.— (Dobson  «.  Hudson,  28  L.  T.  Rep.  270.) 

VOL.  I.— KO.  in.  MARCH  1867.  X 
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CoNTRAOT. — LiabiU^  of  Broker  for  UndMoUmdl  Prmci^pUr^Emdmoe  of 
U9age» — An  action  to  recover  the  price  of  goods  sold.  Plaintiff  employed  a 
broker  who  sold  to  defendants,  Messrs  Dale,  also  brokers,  who  had  been  com- 
missioned by  a  person,  Schenck,  to  buy  for  him.  The  bought  and  sold  note  vas 
signed  by  both  brokers — ^the  Messrs  Dale  saying  "  sold  to  our  principal,'*  etc. ; 
but  they  did  not  disclose  who  that  individual  was  until  he  had  become  insolvent. 
Evidence  of  usage  of  trade  was  received,  that  whenever  a  person  purchases 
without  disclosing  the  name  of  his  principal,  he  is  to  be  held  liable  as  purchaser. 
The  Court,  therSore,  considering  that  on  the  documents  before  them  there  was 
clear  evidence  of  completed  contract,  held  on  the  parole  evidence  that  the 
brokers,  Messrs  Dale,  not  having  disclosed  their  principal,  were  personally  liable. 
— <Humirey  v.  Dale,  28  L.  T.  Rep.  284.) — The  principle  on  which  parole 
evidence  of  usage  is  admitted  for  the  purpose  of  explaining  a  written  instrumenti 
or  adding  an  incident  thereto,  was  thus  stated  by  Lord  Campbell,  C.  J.,  in  the 
same  case : — The  principle  on  which  evidence  is  admissible  is,  that  the  parties 
have  not  set  down  on  paper  the  whole  of  their  contract  in  all  its  terms,  but 
those  only  which  were  necessary  to  be  determined  in  the  particular  case  by 
specific  agreement,  and  which  of  course  might  vary  infinitely,  leaving  to  implica- 
tion and  tadt  understanding  all  those  genml  and  unvarying  incidents  which  an 
uniform  usage  would  annex,  and  according  to  which  they  must  in  reason  be 
understood  to  contract,  imless  they  expressly  exclude  them.  To  fall  within  the 
exception,  therefore,  of  repugnancy,  the  incident  must  be  such  as,  if  expressed 
in  the  written  contract,  wovdd  make  it  insensible  or  inconsistent.  Thus  to 
warrant  bacon  to  be  prime  singed,  addinj;  <^  that  is  to  say,  slightly  tainted,"  as 
in  Yates  «.  Pym,  6  Taunt.  446 ;  or  to  insure  all  the  boats  of  a  ship,  and  add 
''  that  is  to  say,  all  not  slung  on  the  quarter,**  as  in  Blackett  v.  The  Roja] 
Exchange  Assimince  Companv,  2  Cro.  &  J.  244,  and  other  cases  of  the  same 
sort,  scattered  through  the  books,  would  be  instances  of  contracts  in  which  both 
the  two  parts  could  not  have  full  efiect  given  to  them  if  written  down. 

ConarucUon, — By  bought  and  sold  notes,  the  plaintifis  contracted 

to  sell  to  defendant  200  tons  of  brimstone,  '^  to  be  delivered  ex  the  first  parcel 
of  brimstone  we  have  in  the  Tyne  on  own  account."  The  first  ship  which 
arrived  belonged  to  a  person  on  whose  account  it  had  been  ordered  by  the 
plaintiffs,  and  thev  obtained  his  permission  to  dispose  of  50  tons,  which  were 
tendered  to  defendant,  who  refused  to  accept  them.  Another  ship  afterwards 
arrived,  belonging  to  the  same  person,  and  plaintiffs  obtained  permission  to  dispose 
of  the  cargo  as  they  pleased.  They  then  offered  to  deliver  the  remainder  of  the 
200  tons,  but  he  refiised  to  accept.  Held  by  Ex.  C.  (affirming  the  decision  of  the 
court  below)  that  there  was  a  sufficient  tender  bv  the  plaintifis  to  the  defendant 
of  the  200  tons  of  brimstone,  ex  the  first  parcel  they  had  in  the  Tyne  on  their 
account,  so  as  to  satisfy  the  contract,  and  that  therefore  the  plaintifis  were 
entitled  to  recover  in  an  action  against  the  defendant  for  not  accepting  the  200 
tons.— <Gray  v.  Leidermann,  28  L.  T.  Rep.  341.) 

Evidence. — Counsel^  Confidentiality, — ^An  action  for  the  malicious  prosecu- 
tion of  the  plaintiff  on  a  charge  of  embezzlement.     The  plaintiff  had  been 
examined  twice  before  magistrates.    At  the  first  examination  the  defendant 
produced  a  book  to  prove  the  embezzlement  by  the  fact  that  it  did  not  contain  j 
an  entry  which  it  ought  to  have  contained.    No  such  entrv  could  then  be  dis- 
covered.   At  the  second  examination  the  plaintiff's  counsel  handed  op  the  same 
book,  when  it  was  found  to  contain  the  missing  entry.    In  the  interval  the  j 
plaintiff  had  had  access  to  the  book.    The  charge  was  dismissed  on  the  entry 
being  discovered,  and  the  plaintiff  then  brought  his  action  against  the  prose- 
cutor.   At  the  trial  the  plaintiff's  counsel,  who  acted  for  aim  before  the  i 
magistrates,  happened  to  be  in  court,  and  was  requested  by  the  judge  to  gire 
evidence  as  to  the  circumstances  of  the  discovery  of  the  entry.    Counsel 
expressed  his  willingness  to  do  so,  and  his  evidence  was  to  the  effect  that  ia  his 
opinion  the  enirj  had  been  made  between  the  first  and  second  examination 
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befiire  tbe  mAgifltntes.    This  evidence  was  olgeeted  to  on  the  {plaintiff's  ^art, 

S8  having  been  acquired  b j  a  privileged  comnranication ;  but  the  fudfe  received 

it,  and  the  Court  of  Exchequer  held  that  he  was  right  in  reoeivioff  it.    It  was 

held  to  be  admissible,  because  the  plaintiff's  counsel  had  acquired  nis  informa- 

tbn,  not  from  any  direct  communication  from  the  plaintiff,  nor  even  in  the 

ordinary  course  of  conducting  the  case ;  but  either  firom  facts  in  open  court, 

which  were  accessible  to  all  who  were  present  before  the  magistrates,  or 

tpparently  from  personal  observation  and  inference  which  were  derived  from 

bets  adduced  by  the  adverse  party,  and  not  from  communication  by  the  advocate 

vHh  his  own  client.    Pollock,  G.  B.,  said:  '"The  fact  disclosed  by  Mr  Elers 

(the  plaintiff's  counsel  before  the  magistrates^,  namely,  that  he  believed  the 

book  ^d  not  contain  the  entry  of  the  sum,  whicn  it  was  alleged  the  prisoner  had 

embezzled  when  he  first  saw  it,  was  not  a  privileged  communication  from  his 

elient.    The  book  was  produced  by  the  prosecutor,  and  not  by  the  dient,  and 

Mr  Elers  had  no  more  means  of  knowing  its  contents  than  any  other  person  who 

saw  it  at  the  examination.'*    Watson,  B.,  said :  ^^  No  doubt  uie  privilege  of  the 

dknt  when  once  created  extends  to  all  time,  but  it  is  confined  to  facts  com- 

mumcsted  by  the  client,  or  acquired  directly  in  consequence  of  the  relative 

poQtiQQ  of  client  and  legal  adviser.    The  fact  deposed  to  by  Mr  Elers  was  not 

withb  cither  case,  as  it  was  acquired  in  open  court ;  and  when  he  handed  up 

the  book  he  might  have  thought  it  was  a  regular  and  bonajlde  entry,  and  he 

might  hire  come  to  a  different  conclusion  afterwards.     If  a  counsel  could  be 

found  wbo  would  lend  himself  to  produce  before  a  legal  tribunal  evidence  he 

knovB  to  be  fake,  I  think  no  observations  on  such  conduct  could  be  too  strong." 

—{Brown  V.  Foster,  28  L.  T.  Rep.  274.) 

Etideitcb Djfing  Deelaratum — Regina  v.  Reany  and  Reddish,  6  W.  B. 

(C.  C.  E.)  252,  turned  upon  a  Question  which  has  often  been  the  subject  of 
oebate,  viz.,  what  is  the  nature  of  tnat  apprehension  of  death  which  renders  the 
declaiation  of  one  who  has  since  died  admissible  as  evidence?  The  deceased 
appended  to  his  statement,  put  in,  after  his  death,  as  evidence,  these  words :  "  I 
have  made  this  statement  bdieving  I  shall  not  recover,"  and  he  died  ten  days 
ifterwards.  It  was  impossible  he  should  have  recovered,  owing  to  the  nature  of 
ihe  io^mies  he  had  received  ;  but,  on  the  same  day  that  he  made  the  declaration, 
be  said,  in  answer  to  a  question,  "  I  have  seen  the  surgeon  to-dav,  and  he  has 
^iven  me  some  littie  hope  that  I  am  better,  but  I  do  not  myseli  think  I  shall 
oitimately  recover."  All  the  judges  sitting  in  the  Gourt  of  Griminal  Appeal  held 
that  the  declaration  so  made  was  admissible,  as  being,  within  the  proper  mean- 
ing of  the  rule,  made  under  the  apprehension  of  impending  death. 

FoREiGir  JuDOUENT. — How  far  Ooneltisive, — A  foreigner  living  at  Hanover 
obtained  a  judgment  of  the  Ultimate  Gourt  of  Appeafin  Hanover,  against  an 
English  subject  residing  in  London  in  1842.  The  defendant  having  died  in 
1846,  no  further  proceedings  were  taken  upon  it  till  1855.  The  M.  R.  held 
that  the  delay  was  unreasonable,  and  refused  to  enforce  so  stale  a  demand  on 
the  following  principle : — A  foreign  judgment  must  be  examined  for  some 
purposes,  to  see  what  it  professes  to  decide.  Being  examinable,  it  is  impeachable 
for  error  on  the  fiace  of  it,  sufficient  to  show,  without  any  extrinsic  evidence,  that 
the  judges  had  come  to  an  erroneous  condusion  either  of  law  or  fact.  But  in 
this  case,  taking  the  law  of  Hanover,  as  the  judges  have  declared  it,  is  a  party 
to  be  entitied  to  delay  any  time  he  may  please  before  enforcing  his  decree  ? 
Parties  must  be  compelled  to  enforce  their  demands  with  due  diligence ;  and  the 
biil  was  therefore  dismissed.— (Reimers  v,  Druce,  28  L.  T.  Rep.  298.) 

1.  0.  TJ '*  An  I  O  U  is  a  promise  to  pay  on  presentation,  and  no  parole 

CTidenee  can  affect  the  holder's  right  to  recover."— Per  Martin,  B.  (in  Wilson 
».  Wilflon,  23  L.  J.  137,  G.  P.)  In  that  case  evidence  was  rejected,  which  was 
oined  to  show  that  the  I  O  U  was  given  under  a  condition,  because  it  would 
havf  ihown  that  it  required  a  stamp.     But  where  there  is  a  failure  of  considera-^ 
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iion,  as  wliere  the  holder  of  an  I  O  U  could  not  complete  a  Mk,  for  which  it 
had  been  giTen  as  a  deposit,  extrinsic  evidence  may  be  given  to  show  thai  the 
holder  had  no  daim  to  recover  against  the  maker. 

Joint  Stock  Co.-^ IbrftUure^Notiee, — ^Action  against  the  Van  Dieme&'s 
Land  Company  for  wron^Uy  declaring  certain  shaies  forfeited.  Bjr  sUt.  6, 
€ko.  IV.,  c.  69  incorporating  company),  failure  to  pay  caUs  after  bong  three 
months  due  is  a  mrfeiture  of  the  shares ;  but  no  advantage  is  to  be  taken  thereof 
bv  the  company  till  after  30  days'  notice  in  writing,  left  at  his  last  or  usual 
place  of  abode.  B.,  a  shareholder,  carried  on  business  with  C.  and  D.  at  8, 
Austin  Friars,  but  did  not  live  there.  The  firm  stopped  payment,  and  was  dis- 
solved, and  B.  went  abroad,  leaving  £.,  an  accountant,  to  act  on  behalf  of  the 
firm,  but  with  no  authority  as  to  the  private  ^FiEurs  of  the  membov.  A  board 
was  put  up  at  the  offices,  without  B.'s  knowledge,  directing  letters,  etc.,  for  the 
firm  to  be  left  with  £.  B.'s  shares  were  dedared  forfeited  for  non-payment  of 
calls,  and  notice  of  a  forfeiture  was  sent  in  a  letter  to  £.,  with  a  request  that 
he  would  procure  the  acceptance  of  service  of  it  on  behalf  of  B.  No  answer  was 
returned,  and  the  notice  never  reached  B.  The  service  of  the  notice  was  held 
to  be  insufficient.  It  was  held,  also,  that  the  forfeiture  did  not  take  place  at  the 
time  of  the  declaration  of  forfeiture  bv  the  general  meeting,  but  only  after  the 
SO  days'  notice  had  been  given  to  the  shareholder.— (Gockerell  «.  The  Van 
Diemen's  Land  Company,  28  L.  T.  Bep.  326.) 

Lands  Olaubbs  AoT.—S^aMory  Compenaaiian. — In  an  action  by  a  market 
prdener  against  a  Gas  Co.,  in  which  Wood  V.  0.  granted  an  iiyunction  restrain* 
mg  the  d&ndants  firom  using  their  works  in  a  manner  injunoas  to  plaintiff,  a 
question  occurred  on  appeal,  whether,  under  the  L.  G.  C.  Act  (incorporated  with 
Gas  Go/s  Act),  plaintiff's  proper  remedy  was  not  by  application  for  compensa- 
tion in  the  mode  therein  provided  ?  Willes  and  Gompton,  J.  J.,  answered  in 
the  negative,  and  the  L.  G.  decided  accordingly.  We  consider  (they  said)  it  to 
be  a  universal  rule  applicable  to  this  class  of  statutes,  that  statutory  compensa- 
tion is  ffiven  only  for  acts  authorised  by  the  statute  in  effect  for  taking  away  the 
right  of  action  of  the  person  injured ;  and  we  are  of  opinion  that  this  is  the  true 
construction  of  the  statute  betore  us ;  and  then  all  the  Acts  taken  together  will 
read  thus : — That  the  company  may  make  such  works  as  are  necessary  for  the 
lighting  of  the  specified  districts ;  that  the  company  shall  have  no  privilege  or 
exemption  from  liability  for  anything  they  may  uo  in  making  or  supplying  gas; 
and  that,  in  respect  of  any  injury  caused  by  erecting  their  permanent  works, 
compensation  may  be  obtained  imder  the  68th  section,  as  for  a  matter  rendered 
lawnil ;  but  that,  for  damage  caused  by  making  or  supplying  ^  to  an  extent 
injurious  to  the  public  or  to  mdividuals,  and  therefore  imauthonsed  by  the  Act, 
the  remedy  shall  be  by  indictment  or  action. — (Broadbent  v.  Impmal  Gas  Light 
(]o.,  28  L.  T.  Rep.  329.) 

Pabtnership. — DwohUian — LiabilUy  of  Retiring  Partner, —  Question, 
whether  the  defendant  Govington  was  liable,  as  a  member  of  the  firm  of 
**  Govington  and  Go.,"  for  transactions  entered  into  with  the  firm  long  after  his 
connection  with  it  had  ceased.  No  dissolution  was  advertised  in  the  Oazetiet 
and  no  notice  was  given  to  the  public;  and  defendant's  name,  or  rather  his 
fother*S|  continued  in  the  firm,  and  upon  barges  and  other  property.  The  jury 
found  for  the  defendant,  and  the  court  refused  to  disturb  the  verdict,  because 
in  reality  it  was  a  proper  jury  question.— (Kemp  v,  Govington,  28  L.  T. 
Rep.  289.) 

PnnroiPAL  and  Susbtt. — RespoHB^iUty  of  Surefy. — ^A  party  became  snretj 
to  the  treasurer  of  a  Poor  Law  Board,  who  stipulated  that  he  would  duly  pay 
over  all  moneys,  balances,  etc.,  belonging  to  the  Union.  The  treasurer,  wng 
a  com  fiMt<Nr,  received  from  the  overseers  the  poor  rates,  not  in  money,  but  com ; 
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He  debited  himself  with  it,  and  gave  them  credit  for  its  money  yalue.  The 
mietj  being  called  upon  to  pay,  reused  on  the  ground  that  he  was  onh  bound 
for  the  sMwi^  the  treasurer  actually  received.  Held  (by  Ex.  C,  aff.  court 
below),  that  the  baknces  being  ascertsined  and  settled  by  the  Poor  Law 
laditors,  the  surety  was  liable. 

Prxttcipal  akd  Aoekt. — MUrepreantaiion. — An  agent,  by  describing  himself 
K  agenty  gives  a  warranty  that  he  is  so,  and  renders  him  hable  to  recompense 
tbe  party  to  whom  he  wamnts  himself  as  agent  for  all  the  damages  he  may 
soffer  by  breach  of  the  warranty.  Therefore  A.,  a  party  who  believed  himself 
to  be  the  agent  of  a  landowner  for  the  purpose  of  letting  a  farm,  when  in 
retlity  he  was  not  so,  having  entered  into  a  lease  with  B.,  and  signed  himself  as 
igent,  was  held  liable  on  the  eviction  of  B.  in  an  action  at  his  instance,  in  order 
to  recover  the  money  laid  out  on  the  farm. — (Collen  v.  Wright,  28  L.  T. 
Rep.  267.) 

Propeett. — Stream— Rights  of  Riparian  Proprietan. — ^The  general  prin- 
cipk  <^  law  is,  that  every  proprietor  of  lands  on  the  banks  of  a  natural  stream 
W  &  Tight  to  use  the  water,  provided  he  so  uses  it  as  not  to  work  any  material 
injoiy  to  the  rights  of  other  proprietors  above  or  below  on  the  stream.  There- 
fore a  psrty  was  not  entitled  to  divert  and  detain  the  water  fcMr  the  irrigation  of 
his  own  land. — (Sampson  v.  Hoddinott.  28  L.  T.  Rep.  304.) 

Rahwat. — Preference. — By  17  and  18  Vic,  c.  31,  s.  2,  no  company  shall 
oake  or  give  any  undue  or  unreasonable  preference  or  advantage  to  or  in  favour 
of  any  particular  person  or  companv,  or  any  particular  description  of  traffic 
The  defendants,  a  railway  company,  charged  plaintiffs  a  greater  sum  per  ton  per 
oile,  for  the  conveyance  of  coals  brought  by  sea  to  Ipswich,  and  thence  trans- 
mitted to  various  places  along  the  line,  than  was  charged  to  another  party  who 
brought  his  coals  inland — the  object  being  to  enable  the  latter  to  compete  more 
advantageously  with  the  former.  This  was  held  by  G.  P.  to  be  an  undue 
advantage.  Without  deciding  that  a  railway  company  may  not  charge  different 
rites  where  coals  are  carried  in  large  or  small  quantities,  and  where  they  are 
carried  for  long  or  short  distanc^  and  where  the  diffisrence  made  is  for  the  pur- 
pose of  competing  with  another  line,  the  court  thought  some  order  must  be  made 
to  prohibit  the  continuance  of  the  practice  in  the  particular  instance. — (Ran- 
some  9.  Eastern  Counties  Railway  Co.,- 28  L.  T.  Rep.  339.) 

At  a  railway  station  (though  the  company  mav  be  only  able  to  admit 

a  certain  number  of  omnibuses),  no  preference  should  be  given  to  one  over 
aootber.  Therefore,  the  London  and  S.  W.  having  made  arrangements  with  an 
omnibus  from  only  one  place  to  meet  every  train,  and  excluded  another  which 
ran  to  other  places  beyond,  injunction  granted. — (Miaxxiott  9,  L.  and  S.  W. 
Railway,  28  L.  T.  Rep.  305.) 

This  BucoEsaoir  Duties  Act. — Several  cases  are  occurring  in  England  reli^ 
live  to  the  Succession  Duties  Act.  In  Re  Jenkinson,  6  W.  R.  301,  the  facts 
were  shortly  these : — ^  Charles  Jenkinson,  a  tenant  for  life,  agreed  to  pay  an 
aaBaity  to  Sir  George  Jenkinson,  who  had  the  remainder  in  tail,  in  return  for 
^Mch  Sir  George  charged  the  remainder  with  L.6000,  to  be  at  the  disposal  of 
Sir  Chaiies,  and  L.20,000  to  be  held  on  trust  for  the  daughters  of  Sir  Charles. 
The  first  question  was,  whether  any  duty  was  payable  on  the  L.5000?  which  was 
decided  in  the  negative,  on  the  ground  that  it  was  a  purchase  for  moneyor 
i&OQey's  worth,  and  therefore  within  the  exemption  of  tne  17th  section.  The 
other  and  more  knotty  point  was,  who  was  to  be  treated  as  the  predecessor  of 
the  daughters — ^their  father  who  had  paid  the  annuitjr  to  secure  the  provision 
(cff  them,  or  the  relative  who  had  charged  it  on  the  family  estate  ?  The  Master 
of  the  Rolls  regarded  the  transaction  as  a  purchase  by  the  tenant  for  life,  and 
beld  him  to  be  &e  granter,  and  as  a  necessary  consequence,  the  minimum  duty 
of  L.1  per  cent,  only  was  payable. 
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SPRING  CIRCUITS— 1867. 

SOUTH. 
Lords  Justice  Clbrk  and  Cowan. 
Jedburght    Thursday,   April  9.  '  Dumfnea^  Wednesday,  April  16.     A\)t,\ 
Tuesday,  April  21. 

Donald  Mackenzie,  A.  D.— Alex.  Stuart,  Clerk. 

WEST. 
Lords  Handtside  and  Abdmjllan. 
Inverary,  Thursday,  April  16.    SUrUng,  Wednesday,  April  22.     OlatgoWy 
Tuesday,  April  28. 

D.  Hector,  A.  D.— David  Wyllie,  Clerk. 

NORTH. 
Lords  IvoBT  and  Dbas. 
Perth,  Tuesday,  April   21.    Invemesi,  Wednesday,  April    29.     Aberdeen, 
Tuesday,  May  6. 

A.  R.  Clark,  A.  D.— James  Aitken,  Clerk. 

Law  Apprbiiticbs, — In  a  statute  of  the  last  session,  relating  to  the  stamp 
laws,  there  is  one  provision  of  very  considerable  importance  to  those  who  are 
serving  their  legal  apprenticeship  under  articles.  We  refer  to  the  3rd  section 
of  the  Stat.  19  and  20  Vict.  c.  83,  which,  after  reciting  that^  by  an  Act  7  Geo. 
IV.,  c.  44,  it  is  enacted,  that  it  i^all  not  be  lawful  for  the  Commissioners  of 
Stamps,  or  an^  other  officers,  to  stamp,  under  any  pretence  whatever  after  the 
expiration  of  six  months  from  the  date  thereof,  any  vellum,  parchment,  or  paper, 
upon  which  shall  be  engrossed,  printed  or  written,  any  articles  of  clerkship,  con- 
tract, indenture  or  other  instrument,  whereby  any  person  shall  become  bound 
to  serve  as  a  clerk  or  apprentice  in  order  to  his  admission  as  a  solicitor,  attoniej, 
proctor,  writer  to  the  signet,  asent  or  procurator  in  any  of  the  courts  of  law  or 
equity,  or  the  High  Court  of  Admiralty,  or  any  ecclesiastical  court,  or  the  Courts 
of  Session,  Justiciary,  Exchequer,  Commission  of  Teinds,  or  the  Commissary 
Court,  or  any  inferior  court  in  Great  Britain,"  enacts,  that  **  it  shall  he  lawful 
for  the  Commissioners  of  Inland  Revenue,  notwithstanding  the  said  last-men- 
tioned Act,  in  anv  case  where  they  shall  be  directed  so  to  do  bj  the  Commissioners 
of  Her  Majesty  s  Treasury,  to  stamp  any  such  instruments  as  last  mentioned, 
upon  payment  of  the  duty  chargeable  thereon  at  the  date  thereof,  and  of  such 
further  sum  as  hereinafter  specified  by  way  of  penalty,  and  in  lieu  of  all  other 
penalties ;  that  is  to  say,  as  to  any  such  instrument  bearing  date  and  executed 
before  the  6th  Aug.  1853,  the  sum  of  L.20.  As  to  any  other  such  instrument, 
where  the  same  shall  be  brought  to  be  stamped  within  the  period  of  one  jear 
from  the  date  thereof,  the  sum  of  L.IO ;  after  one  year  and  within  two  yeai^ 
L.20 ;  after  two  years  and  within  three  years,  L.d9 ;  after  three  years  and  within 
four  years,  L.40 ;  and  after  four  years,  L.60." 

Affointments. — Mr  C.  S.  Whitmore,  of  the  Oxford  Circuit,  has  been 
appointed  Judge  of  the  Southwark  Countv  Court,  in  the  room  of  Mr  George 
Chve,  now  M.P.  for  Hereford,  who  resigned  his  judgeship  before  addressing  the 
electors  of  that  city. — ^Mr  Martley,  an  eminent  barrister,  is  appointed  Chief 
Commissioner  of  the  Incumbered  Estates  Court,  Ireland,  at  a  salary  of  L.3(KH) 
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ijnr.— Ifr  John  Casndy,  a  Roman  Catholic  member  of  the  Irish  Bar,  called 
Euter  Tenn  1856,  has  been  promoted  to  the  office  of  Grown  Counsel  on  the 
Home  Circuit,  vacant  by  the  departure  of  Mr  James  Martley  for  Australia. — 
Edward  W.  Cox,  1^.»  of  the  Western  Circuit,  has  been  appointed  to  the 
recorderships  of  the  boroughs  of  Falmouth  and  Helstone,  vice  Mr  C.  Bevan, 

r'  ted  Judge  of  the  Cornwall  County  Court. — Lord  Campbell  has  appointed 
^  John  Hodgson,  Esq.,  of  Lincoln's  Inn,  a  master  of  the  Queen's  Bench,  in 
^  tke  room  of  Richard  (Goodrich,  Esq.,  deceased.  Mr  Hodgson  is  a  member  of 
,  'k  Oxford  Circuit.    For  ten  years  he  has  reported  the  Queen's  Bench  for  the 

Uw  Jotumal,  and  he  is  the  author  of  Steers's  Parish  Law. — Henry  James  Ross, 

Esq.,  has  been  appointed  Chief  Justice  of  St  Christopher  and  Nevis.  Hugh 
,  Henwood,  Alexander  Bain,  and  Charles  Alexander,  Esqs.,  are  appointed  mem. 
'  ben  of  tlMS  Legislative  Council  of  Grenada.    J.  Brumell,  Esq.,  has  been  appointed 

Registrar-general  of  population  and  property  of  the  colony  of  British  Guiana ; 

and  J.  T.  Vaughan,  G.  Tighe,  C.  A.  Fleming,  R.  S.  Turton,  W.  S.  Johnson, 

and  W.  J.  Jeffry,  Esqs.,  are  appointed  district  registrars  of  the  same  colony. — 

Ur  Sajeaot  Cbannell  is  to  be  appointed  to  the  vacant  judgeship.    Services  as 

depaty  for  sick  and  absent  judges,  for  several  circuits,  have  entitled  him  to  this 

proowtMD. 
HuTATC  Bills. — The  plan  proposed  by  the  Government  with  respect  to  the 

prifBle  bnsmess  of  the  House  i&,  that  it  shall  proceed  up  to  the  moment  of  the 
<2t96oJotion,  and  that  a  resolution,  or  an  act,  should  declare  that,  on  the  reassem- 
blfng*  of  the  new  Parliament  in  May,  it  should  be  resumed  at  the  point  at  which 
it  dosed,  as  if  it  had  been  only  a  recess,  and  not  a  change  of  Parhament. 

IiCPRifloNiCEKT  FOB  Debt,  bto. — Mr  HadfieJd  has  obtained  lea?e  to  bring  in 
s  Bin  to  amend  the  lav  of  imprisonment  for  debt,  to  extend  the  remedies  of 
creditofs,  and  to  punish  fraudulent  debtors. 

Tbahspobtation. — Sir  George  Grey  has  submitted  to  Parliament  the  plans 
of  the  Government  on  the  subject  of  transportation.  Transportation  is  to  be 
resumed.  Western  Australia  being  the  region  selected,  the  colonists  there  being 
villing  to  accept  convict  labour,  at  least  for  the  present,  and  by  the  time  they 
are  too  flourishing  to  care  about  it,  some  other  new  colonies  may  be  found 
equally  ready  to  avail  themselves  of  the  boon.  The  sentence  of  penal  servitude 
is  to  be  lengthened,  so  as  to  make  it  of  the  same  duration  as  that  of  transporta- 
tion under  the  old  Uw.  It  will  then  be  for  the  Secretarjr  of  State  to  determine, 
in  each  particular  case,  how  the  conrict  shall  be  dealt  with — whether  by  actual 
transportation  or  by  penal  servitude  wholly  or  in  part,  or  bv  ticket  of  leave, 
aooording  to  the  circumstances.  Incorrigible  offenders  will  tnen  be  banished 
from  oar  shores ;  juvenile  offenders  will  be  sent  to  reformatories,  and  those  in 
whom  amendment  may  be  hoped  for,  such  as  offenders  for  the  first  time,  and 
when  substantial  agns  of  penitence  are  shown,  will  have  a  chance  given  to  them 
of  retnming  to  virtue. — Law  Times. 

Lord  Brougham  has  left  town  for  his  seat  near  Cannes,  in  the  south  of  France, 
vbere  he  proposes  to  remain  imtil  after  the  Easter  recess.  His  Lordship  is  in 
excellent  heslth,  and  is  only  anxious  to  avoid  the  cold  winds  of  this  and  the  fol- 
iowing  month.  He  will  resume  his  seat  as  soon  as  the  business  of  the  House  of 
Lords,  which  is  almost  entirely  dependent  on  the  bills  sent  up  from  the  Commons^ 
ictUy  commences. 

Law  or  Libel. — ^Lord  Campbell  has  obtained  a  select  committee  to  consider 
vliether  the  privilege  now  enjoyed  bv  reports  of  proceedings  of  courts  of  justice 
Q)ay  be  safely  extended  to  reports  of  proceedings  of  the  two  Houses  of  Parlii^ 
ment,  and  of  other  assemblies  and  public  meetings.  Lord  Wensleydale  supported 
tbe  motion,  considering  that  the  present  anomalous  state  of  the  law  on  this 
i&ost  important  question  rendered  inquiry  into  its  principles  necessary. 

Dbath  of  Sbbjeant  Wilkins. — ^Mr  Seijeant  Wilkins  died  on  Wednesdav. 
Ris  genial  disposition,  kind-heartedness,  and  open-handed  generosity,  had  made 
for  him  many  friends,  both  within  and  without  the  profession.  His  zeal  for  his 
ttient,  expressed  in  rare  doquenoe  and  with  extraordinary  power,  had  obtained 
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lor  lum  a  laice,  lacrative,  and  rapidly  increasing  businen,  when  the  maladj  of 
which  he  died  compelled  him  to  quit  the  path  in  which  he  was  so  prosperouslj 
proceeding. — Law  Times, 

Mbbcantilb  Law  Goioiitteb. — ^The  committee  who  were  appointed  by  the 
Mercantile  Law  Conference  to  carry  out  the  opinions  of  that  meeting,  have 
formed  themselves  into  a  permanent  body,  under  the  title  of  the  Mercantile  Law 
Gommittee  of  the  United  Kingdom,  and  have  resolved  to  raise  a  fund  for  the 
purpose  of  carrying  out  their  object. 

Pbopbbtt  op  Mabried  Women. — By  a  bill  of  Lord  Brougham  and  Vauxthe 
real  and  personal  estate  of  a  married  woman  at  the  time  of  her  uni<m  will  be 
held  by  her  to  her  separate  use,  as  if  she  were  a /mm  sole.  The  real  or  personal 
estate,  eamin^p,  etc.,  of  married  women  accruing  during  their  coverture  will  also 
be  held  to  their  separate  use.  A  married  woman,  with  respect  to  such  property, 
may  be  sued  as  a  feme  sole,  and  a  husband  will  not  be  liable  for  her  antenuptial 
debts,  except  as  to  property  settled  by  the  wife  on  the  husband  or  children. 
The  real  and  personal  estate  of  a  married  lady  will  be  jointly  liable  for  joint 
contracts  of  husband  and  wife.  The  persons  of  married  women  are  to  be  sacred 
firom  arrest  for  debt  under  the  provisions  of  this  Act.  A  wife  may  dispose  of 
and  bequeath  her  property  as  if  she  were  a  feme  sole. 

Rboistbation  of  PABTNEB8HIP8. — The  registration  of  partneiB  in  private 
partnerships  is  also  a  question  of  great  moment.  At  present  there  is  no  mode 
of  ascertaining  who  are  partners  in  a  firm.  Some  firms  comprise  many  partnen, 
but  are  represented  by  one  name.  There  are  others  with  the  words  ^  and  Co.," 
containing  several  partners ;  and  there  are  others  with  that  addition,  yet  haTing 
no  partners  at  all.  Mr  Ryland,  in  his  paper  read  at  Liverpool,  suggests  tliat 
every  private  partnership  should  be  required  to  send  to  the  registrar  of  joint- 
stock  companies  the  name  and  residence  of  every  member  of  the  partnership, 
and  the  particulars  of  every  change  in  the  members,  and  that  the  non-registn 
may  be  pleaded,  and  shall  be  a  good  plea  in  bar,  to  any  action  at  the  suit  of  the 
partnership. — Address  of  MetropoUicM  and  Promncud  Law  Association, 

Incuicbebbd  Estates  Court. — ^The  extensive  influence  which  the  Incumbered 
Estates  Court  possesses  over  the  entire  landed  system  of  Ireland,  becomes  dailv 
more  apparent  It  appears  from  a  return  (dated  13th  February)  that  the  total 
number  of  petitions  presented  in  the  Incumbered  Estates  Court  is  4048 ;  the 
total  amount  realised  by  the  sales  up  to  the  present  time  is  L.l  9,626, 177»  178. 8d. 
'^SoUcUors*  Journal, 

The  New  Baron  ov  the  Exohequer.— Mr  Seijeant  Cliannell,  the  newW- 
appointed  Baron  of  the  Exchequer,  was  called  to  the  bar  in  the  year  1827,  sod 
became  a  Serjeant  in  1840.  The  learned  serjeant  was  a  member  of  the  Home 
Circuit,  of  which  indeed,  since  the  retirement  of  Sir  F.  Thesiger  from  circuit 
I>ractioe,  and  the  elevation  to  the  bench  of  Mr  Baron  Piatt,  he  has  long  been  the 
titular  leader.  As  a  junior  counsel,  the  extent  of  his  practice  had  been  rer; 
considerable ;  it  became  apparent,  however,  after  his  promotion  to  the  degree 
of  the  coif,  that  his  qualifications  were  less  adapted  for  the  exigencies  of  leading 
business.  At  Nisi  Prius,  accordinglv,  and  on  circuit,  he  was  soon  distanced  by 
men  who,  though  his  inferiors  in  legal  erudition,  possessed  more  nerve,  prompter 
decision,  greater  tact,  and  a  happier  faculty  of  presenting  a  case  advantageooslj 
to  a  jury.  As  long,  however,  as  the  Serjeants  were  allowed  to  keep  up  their 
monopoly  in  the  Court  of  Common  Pleas,  Mr  Serjeant  Channiell  retained  a  rerr 
respectable  share  of  the  business  of  that  court.  When  the  Common  Pleas  wai 
thrown  open  to  the  profession  at  large,  his  practice  a^ain  experienced  a  sensible 
decline.  The  respect  universally  entertained  for  his  mgh  personal  character  and 
professional  attainments  has  been  since  then  evinced  in  a  marked  manner  by  the 
frequency  with  which  he  has  been  selected  to  act  as  a  substitute  for  the  iudf[es» 
when  precluded  from  attending  to  their  circuit  duties.  In  this  capacity  the  new 
baron  is  understood  to  have  given  very  general  satisfiiction,  and  there  is,  ve 
believe,  every  reason  to  hope  that  he  will  prove  not  only  a  learned  and  pains- 
taking, but  a  useful  and  practical,  judge. — Daify  News, 
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The  ElicHans — The  future  of  Scotch  Legislation  and  Scotch  Law — 
Inversus  Mercantile  Members — The  Lawyers  Returned — Mr 
Dmlop  and  his  Services — What  an  Independent  Lawyer  may 
oceomplish — The  Lord  Advocate  and  his  Uontest — The  Sacrifices 
vhich  the  Office  entails — Evidence  of  the  late  Lord  Rutherfurd — 
He  Business  of  the  Court — Compubory  Division — Opinions  of  tfie 
Lord  Presidenty  the  Lord  Justice  Clerky  and  Lord  Ivory  on  the 
Subject, 

The  elections  are  over,  and  we  may  now  survey  the  field.  For  the 
result,  as  it  affects  Lord  Palmerston  or  Lord  Derby,  we  care  nothing; 
bat  as  it  affects  lawyers  and  the  law,  we  have  some  canse  for  satis- 
faction, tboagh  still  more  for  regret.  Many  a  notability  has  been  sent 
to  retirement — relegated,  to  reflect  in  silence  on  the  disappointments 
of  ambitioo  ;  and  in  losing  the  services  of  others,  the  country  has 
sustained  a  loss  which  it  will  bear  with  patience,  in  the  consciousness 
that  it  has  administered  a  wholesome  lesson  of  humility.  Whatever, 
however,  may  be  the  results  of  a  party  computation  of  the  gains  and 
losses  of  the  struggle,  it  is  a  fact,  which  men  of  all  political  creeds 
must  admit  to  be  undeniable,  that  there  are  several  out  of  the  new  Par- 
liament with  whom  Scotland  and  Scottish  lawyers  can  with  diflSculty 
dispense,  in  the  important  discussions  that  must  occupy  its  attention. 

Of  Scottish  lawyers  who  have  been  returned,  we  mention  with 
8atisfiu!tion  the  Lord  Advocate,  Mr  Dunlop,  and  Mr  Mackie.  The 
onsQccessful  were,  Mr  Brown  Douglas,  Mr  Archibald  Boyle,  and 
Mr  Lawrence  Oliphant.  These  are  all  members  of  the  bar.  No 
^tcr  to  the  signet,  or  Aberdeen  advocate,  or  Glasgow  writer,  en- 
nched  with  the  savings  of  an  industrious  lifetime,  offered  himself 
for  election ;  and  the  House  of  Commons  will  not  contain  a  single 
member  from  one  of  the  most  intelligent  bodies  of  professional  men 
in  Scotland.  England  sends  to  the  House  of  Commons  several 
attomeys,— Mr  Mullings  for  Cirencester,  Mr  Laslett  for  Worcester, 
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Mr  Hadfield  for  Sheffield,  and  Mr  Cobbold  for  Ipswich.  It  shows 
what  a  genteel  beggary  the  law  is  in  Scotland,  that  not  one  writer 
or  solicitor  has  even  offered  himself  as  a  candidate ;  and  it  is  a 
reproach  to  the  electors  that  every  one  of  the  candidates  from  the 
bar  has  not  been  saccessful.  It  will  only  be  necessary  to  say  a  few 
words  to  prove  how  important  it  is  at  the  present  moment  to  have, 
as  representatives  in  the  House  of  Commons,  a  few  men  who  can 
talk  mtelligently,  and  decide  with  sound  judgment,  on  that  which 
must  constitute  the  subject  of  legislation  in  coming  years. 

The  great  party  questions  are  settled.  Partj,  indeed,  in  the 
old  sense  of  tne  word,  is  no  more.  The  election  cries  have  do 
semblance  to  those  which  excited  the  enthusiasm  of  our  fathers. 
We  live  in  times  of  fresh  ideas.  The  things  which  interested  even 
the  present  generation  twenty  years  ago,  are  now  wearisome  and 
stale.  There  is  nothing  to  attack  of  those  old  abuses  of  mediaeval 
times,  which  once  were  defended  as  the  comer-stone  of  the  Consti- 
tution, and  assailed  as  the  incarnation  of  bigotry,  ignorance,  and 
retrogression.  Free-trade  is  the  law  of  commerce ;  religious  tole- 
ration is  securely  established;  civil  liberty  and  personal  independence 
are  enjoyed  beyond  the  wildest  dreams  of  the  citizens  of  the  ancient 
republics.  What  now  remains  f  The  country  cannot  hark  back, 
at  the  bidding  of  any  faction,  to  disturb  what  is  settled,  to  question 
acknowledged  principles,  to  bring  discredit  on  Parliamentary  govern- 
ment by  giving  religious  parties  new  objects  of  contention,  and  stir- 
ring up  the  slumbering  embers  of  controversies  about  to  be  coo- 
signed  to  the  domain  of  history. 

What  then  remains  but  legislation  in  the  direction  of  social  and 
legal  reform?  Institutions,  divine  and  human,  corrupt  by  their 
nature,  or  by  ours.  Law  is  a  progressive  science,  and  must  be  made 
to  bend  to  the  progressive  tendencies  of  society.  Among  the  great 
measures  of  legal  reform  which  the  Lord  Advocate,  in  one  of  bis 
election  addresses,  rightly  claimed  credit  for  being  the  author,  he 
omitted  the  most  important  of  all.  He  passed  in  silence  the  <'  Act 
to  amend  the  laws  of  Scotland  affecting  trade  and  commerce,"  which 
became  law  on  the  21st  July  1856,  and  which  we  take  leave  to 
regard  as  one  of  the  most  noted  acts,  affecting  private  rights,  which 
has  become  law  during  the  present  century.  In  itself,  it  may  not, 
perhaps,  come  up  to  this  description ;  but  as  the  beginning  of  a 
change  that  will  not  be  fully  accomplished  in  this  generation,  it  will 
ever  occupy  a  conspicuous  place  in  legal  history.  At  one  blow  it 
levelled  some  of  the  best  established  rules  of  the  law  of  Scotland, 
and  imported  wholesale  into  this  country  the  law  of  England.  "Re 
have  here  the  beginning  of  that  new  era,  the  arrival  of  which  has 
hitherto  been  held  possible  only  in  theoretical  speculations,  or  in  the 
dreams  of  legal  sciolists — the  period  when  a  countiy  under  one 
Sovereign  and  one  Parliament  shall  be  under  the  government  of 
the  same  laws.  What  was  effected  at  once  by  a  decree  of  Napoleon, 
in  reference  to  the  diversified  laws  of  the  French  provinces,  all  of 
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which  were  saperseded  by  one  code,  is  now  in  course  of  being  carried 
out  by  that  gradual  legislation  which  excites  so  little  opposition,  but 
which  in  the  end  achieves  its  object  as  securely. 

It  may  be  delayed  for  twenty  years  or  half  a  century,  but  the 
time  will  come  when  Scotland  will  be  the  northern  circuit  of  the  i 

United  Kingdom.     Before  the  great  event  arrives,  we  shall  have  j 

many  foreshadowings  of  it  in  partial  reforms.     Changes,  with  a  view  I 

to  amalgamation,  will  be  proposed,  and  insisted  on,  and  carried ; 
and  we  have  already  had  proof  how  difficult  it  is  to  transfuse  the  , 

traditions  and  institutions  of  one  country  to  another.  The  direction 
tliat  these  changes  will  take,  with  a  Parliament  filled  with  English 
lawyers,  no  one  can  doubt.  Our  own  beautiful  and  philosophical 
system  of  law, — the  most  scientific  and  the  most  simple  that  ever 
existed  among  mankind, — will  be  made  to  bend  to  the  most  technical, 
and  (to  a  .foreign  lawyer)  the  least  intelligible,  of  all  the  codes  of 
modem  Europe.  The  mixed  Jargon  of  bad  Latin,  Norman  French, 
and  obsolete  English — the  division  between  law  and  equity — the 
strunge  forms  of  process — are  not  the  sole  obstacles  tn*  which  a 
stranger  is  repellea  who  opens  an  English  law  book.  He  is  over- 
whelmed with  the  multitude  of  decisions ;  and  he  sinks  in  despair 
when  he  contemplates  a  statute  law,  the  extent  of  which  exceeds  all 
tliat  the  satirists  ever  said  of  the  Ante-tJustinianean  Legislation. 

An  Irish  Celt,  of  the  name  of  M^Mahon,  recently,  in  the  House 
of  C!ommons,  denounced  as  ^'  barbarous*'  the  law  of  Scotland ;  an 
opinion  which,  if  it  only  proved  the  presumption  of  its  author,  we 
would  have  passed,  but  an  opinion  that  is  entertained  by  many  of 
his  order,  is  aeserving  of  notice,  as  indicating  the  probable  course  of 
future  legislation.     We  are  aware  that  this  opinion  is  held  by  per- 
sons who  ought  not  to  have  the  same  excuse  of  ignorance.    To  some 
Qien,  that  which  is  most  familiar  has  the  most  decided  attractions, 
and  beauties  are  found  in  matters  which,  to  a  strange  eye,  could  only 
feceive  that  character  by  a  violent  exaggeration.     Yet,  who  is  there 
in  the  House  of  Commons,  but  the  Lord  Advocate  and  Mr  Dunlop, 
to  explain  the  merits  and  the  claims  of  the  law  of  Scotland  ?     Who 
among  the  number  of  Scotch  representatives  is  capable,  by  education 
and  training,  to  stand  up  against  the  hostile  phalanx  of  EngUsh 
lawyers,  and  insist  on  justice  for  our  country  I      As  explained  by 
themselves  on  the  hustings,  their  merits  consist  more  of  the  negation 
^f  positive  vices  than  the  possession  of  positive  virtues.     They  are 
all,  according  to  their  own  evidence,  '^  plain  men"  with  good  inten- 
tions, and  anxious  rather  to  acquire  than  to  impart  knowledge.     The 
Mired  and  active  tradesman, — the  country  gentleman,  learned  in 
the  practical  working  of  the  game-laws, — ^the  senator,  who  regards 
^  seat  in  Parliament  as  a  necessary  requisite,  like  an  opera -box,  of  a 
London  life, — are  sent  to  Parliament  to  record  silent  votes,  and  to 
le  sneered  at  as  "  appendages'*  and  ciphers.     Their  own  characters, 
^  portrayed  by  themselves,  have  the  merit  of  truth  without  flat- 
tery.   They  do  not  agree  with  Shallow,  "  that  good  phrases  are 
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surely^  and  ever  were,  very  commendable."  They  are  not  orators 
as  Bmtns  was.  The  Hon.  Elijah  Pogram's  description  of  his  friend, 
a  western  postmaster  and  a  public  defaulter,  will  suit  most  of  them : 
^'  Our  fellow-countryman  is  a  model  of  a  man,  quite  fresh  irom  Nature's 
mould.  He  is  a  true-bom  child  of  this  free  hemisphere  I  Verdant 
as  the  mountains  of  our  country ;  bright  and  flowing  as  our  mineral 
Licks ;  unspiled  by  withering  conventionalities,  as  air  our  broad  and 
boundless  Perearers  I  Rough  he  may  be — so  air  our  baars.  Wild 
he  may  be — ^so  air  our  bui&uers ;  but  he  is  a  child  of  Natur^,  and  a 
child  of  Freedom ;  and  his  boastful  answer  to  the  Despot  and  the 
Tyrant  is,  that  his  bright  home  is  in  the  Settin  Sun." 

Among  the  omissions  to  this  Parliament,  there  is  no  man  of  any 

I)arty  who  will  not  regret  that  of  the  Dean  of  Faculty.  Among  the 
ist  of  persons  who  were  reported  as  countenancing  with  their  pre- 
sence tne  election  of  the  Earl  of  Dalkeith,  we  found  the  name  of 
^^  Mr  Inglis  of  Glencorse."  It  took  some  time  to  identify  the  novel 
designation  with  that  of  the  leader  of  the  Scottish  bar ;  and  when 
the  first  surprise  had  passed,  it  was  succeeded  by  one  of  sad  r^ret^ 
that  in  place  of  the  simple  ingenuous  lad  whom  the  county  of  Edin- 
burgh had  honoured,  they  had  not  done  honour  to  themselves  by 
sending  to  Parliament  his  silent  supporter,  who  would  have  charmed 
— ^what  their  representative  will  never  do— the  most  fastidious  as- 
sembly in  the  world  by  an  eloouence  which  they  would  have  appre- 
ciated. What  magnanimity  it  would  have  l>een  in  the  Duke  of 
Buccleuch,  what  positive  gain  to  his  party,  had  he  sunk  for  a  time 
the  ambition  of  family,  and  consented  to  the  election  of  a  man  whose 
abilities  would  lend  respectability  to  any  cause.  Mr  Inglis  wouU 
have  brought  to  the  public  service  the  sagacity  which  a  life  of  pro- 
fessional training  had  nourished,  and  the  varied  learning  of  one  whose 
learning  is  not  confined  to  his  profession.  In  place  of  a  man  thus 
gifted  with  the  fruits  of  study  and  the  prestige  of  success,  the  con- 
stituencies bow  down  before  the  idol  of  rank.  Turn  the  fanners, 
and  how  many  of  the  chosen,  like  the  Earl  of  Dalkeith,  are  blown 
away  as  chaff.  It  must  be  disagreeable  for  a  man  in  the  position  of 
Mr  inglis,  and  in  the  present  temper  of  the  times,  to  run  the  gauntlet 
of  a  contested  election, — 

To  paw  the  ragged  multitade  with  praise 
Of  tneir  ingenious  care  and  fervent  love 
For  preservation  of  the  commonwealth  ; 
To  promise  &ir  rewards  to  froward  fools ; 
And  then  be  beaten  with  the  shameful  staflP 
Of  foul  reproach. 

Yet  this  must  be  gone  through  by  every  one  who  is  desirous  of  serv- 
ing his  country  as  a  member  of  the  House  of  Commons.  At  what  a 
pecuniary  sacrifice  Mr  Inglis  could  be  a  member,  only  lawyers  know. 
To  a  tradesman  or  merchant  a  seat  in  Parliament  is  a  positive 
pecuniary  gain.  His  establishment  goes  on  in  Scotland  as  well 
when  he  is  absent  as  when  he  personally  superintends,  while  his 
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presence  in  London  enables  him  to  do  the  whole  business  of  his 
London  agency.  But  a  lawyer  in  the  practice  of  Mr  Inglis  could 
not  enter  Parliament,  even  though  not  in  office,  without  laying  to 
his  account  at  least  an  annual  loss  of  a  thousand  pounds.     His 

(ractice  stops  when  he  is  away ;  occasional  absences  would  throw 
im  out  of  cases  entirely ;  and  the  uncertainty  of  his  being  in  Edin* 
\>urgh  when  any  par^  division  is  expected,  would  prevent  his  being 
retained  in  others.  We  do  not  exaggerate  the  loss,  therefore,  when 
fixing  it  at  the  sum  we  have  named ;  and  it  adds  greatly  to  our 
von^,  that  one  willing  to  make  such  a  sacrifice  does  not  now  oc- 
cupy the  place  of  one  of  the  voiceless  cyphers  whom  we  call  our 
representatives. 

Let  us  for  a  moment  see  how  much  can  be  done  by  the  energy  of 
a  nn^e  man.       Mr  Dunlop  entered  Parliament  attached  to  no 
f8ity.    Burke,  in  his  advice  to  Wyndham,  had  long  ago  laid  it 
down  as  an  incontrovertible  truth,  that  without  the  backing  and  the 
(fiaciplioe  of  party  organisation,  it  would  be  impossible  to  effect  any- 
^io^in  the  House  of  Commons.    After  Mr  Dunlop's  success,  this 
opinion  must  be  taken  with  considerable  modification ;  and  after 
what  he  has  done,  it  affords  ground  for  encouragement  and  hope  that, 
if  we  can  procure  men  with  similar  qualifications,  and  with  a  like 
tnming,  we  should  obtain  similar  results.    In  the  course  of  three 
Tears,  Mr  Dunlop  has  carried  through  Parliament  measures  of  legal 
reform,  penal  discipline,  and  social  reformation,  which  yield  in  im- 
portance to  none  that  have  become  law  in  our  time.     Let  us  take 
m  their  order  the  various  measures  of  which  he  was  the  author, 
dnring  the  last  three  years. 

In  the  season  of  1854,  he  obtained  the  17  and  18  Vict.  cap.  59, 
which  altered  the  law  as  to  trial  by  jury,  and  enabled  the  majority 
to  return  a  verdict  in  the  case  of  diTOrence  of  opinion.  This  statute 
had  not  been  three  weeks  in  operation  when  it  required  to  be  acted 
upon,  and  several  expensive  jury  trials  have  been  saved  firom  be- 
coming abortive  by  the  relaxation  of  the  old  and  absurd  law.  In 
the  same  session,  and  within  a  few  days,  there  was  passed  (Dunlop 
auctore)  the  17  and  18  Vict.  cap.  74,  to  render  reformatory  and  in- 
dustrial schools  in  Scotland  available  for  the  benefit  of  vagrant  chil- 
dren. In  the  session  of  1855,  he  carried  a  most  important  act, 
which  effected  a  change  that  has  removed  the  inhumanity  from  the 
law  which  denied  the  right  of  representation  in  moveables.  Many 
poor  children  who  would  otherwise  have  been  left  beggars,  or  con- 
%ied  to  the  charity  of  uncles  and  aunts,  are  indebted  to  the  18 
Met  cap.  23,  which  altered  **in  certain  respects  the  law  of  intestate 
iDoveable succession  in  Scotland"  for  the  means  of  subsistence.  This 
«ct  also  introduced  a  sound  principle,  that  we  hope  to  see  extended — 
the  right  of  succession  on  the  part  of  the  mother ;  and  removed  from 
the  law  a  rule  productive  of  great  hardship,  which  gave  to  the  i-e- 
presentatives  of  the  predeceasing  wife  the  one-half  or  the  one-third 
^the  whole  of  the  husband's  goods. 
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In  the  same  session,  there  was  carried  Mr  Dunlop's  other  bill, 

18  and  19  Vict.,  cap.  87,  ^*  to  amend  the  Act  for  the  better  care  and 
reformation  of  yontiiful  offenders;"  and  on  the  same  day  he  also  got 
passed  the  18  and  1 9  Vict.,  cap.  88,  ^^  to  facilitate  the  erection  of 
dwelling  houses  for  the  working  classes  in  Scotland/' — a  statute 
which  has  been  prevented  from  coming  into  full  operation  by  the 
excessive  deamess  of  material  and  of  labour  since  it  passed.  When 
capital  becomes  less  scarce,  and  money  can  be  had  at  an  easier  rate, 
and  wages  are  not  stretched  to  the  extreme  at  which  they  at  present 
stand,  tiiis  bill  will  afford  all  the  facilities  that  could  be  desired  for 
obtaining  cheaply  and  expeditiously  an  indefeasible  title. 

Then  came,  in  the  year  1856,  the  19  and  20  Vict.,  cap.  28,  "to 
make  further  provision  for  rendering  reformatory  and  industrial 
schools  in  Scotland  more  available  for  the  benefit  of  vagrant  chil- 
dren." In  the  same  session,  Mr  Dunlop  carried  an  amendment  of 
the  law  applicable  to  commissioners  of  supply ;  and  although  the  Act 

19  and  20  Vict.,  cap.  96,  which  abolished  Gretna  Green  marria^ 
was  introduced  into  the  House  of  Lords  by  Lord  Brougham,  and 
afterwards  in  the  House  of  Commons  by  Sir  James  Graham,  this 
arose  solely  from  the  circumstance  that  the  Government  was  op- 
posed to  the  measure,  and  would  have  extinguished  it  in  the  House 
of  Commons  if  Mr  Dunlop  had  introduced  it  directly  there ;  but 
coming,  at  Mr  Dunlop's  instigation,  with  all  the  authority  of  Lord 
Brougham,  and  supported  by  clamorous  petitions  from  the  magis- 
tracy of  Cumberland,  it  was  impossible  to  oppose  it ;  and  Gretna 
Green  marriages  are  now  things  of  history. 

Now,  all  this  legislation  is  the  work  of  one  man,  who  never  held 
any  ofBce  nnder  any  government,  and  who  never  put  the  country  to 
one  farthing  of  expense  in  the  framing  of  these  statutes.  He  gave 
freely  the  learned  skill  of  a  practised  lawyer;  and  we  have  the  result 
before  us  in  a  series  of  measures,  which,  for  variety,  extent,  and  ini- 

STtance,  are  eoiial  to  those  passed  during  any  similar  period  by  the 
ovemment.  Now,  in  answer  to  the  vulgar  outcry  (to  which,  we 
regret  to  say,  the  journals  of  the  day  lend  countenance)  against 
lawyers,  we  ask,  that  there  be  pointed  out  the  name  of  any  single 
representative,  not  a  lawyer,  who,  during  this  century,  has  ever 
carried,  not  so  many  important  measures  of  reform,  but  any  one 
measure  of  this  class.  On  the  contrary,  the  ignoble  crowd  whom 
we  have  sent  to  Parliament  are  useless  both  for  action  and  debate-— 
links  they  are  either  in  the  ministerial,  or  in  the  opposition  tail. 
Their  insignificance  generates  the  coutempt  with  which  the  business 
of  their  country  is  regarded,  and  the  subordinate  position  which  it 
occupies  in  the  nationd  councils. 

It  is,  therefore,  with  great  satisfaction  that  we  see  the  return  of 
one  who  will  give  Mr  Dunlop  an  independent  and  an  intelligent  sup- 
port— Mr  James  Mackie,  member  tor  the  stewartry  of  Kirkcud- 
bright. Mr  Mackie's  assiduity  and  industry  in  his  professional 
pursuits,  when  in  practice  at  the  bar,  his  brethren  there  will  re- 
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member.  It  is  to  be  hoped  that  a  long  course  of  Bucolic  reading  has 
not  extinguished  his  love  for,  and  the  recollection  of,  the  juridical 
studies  of  six  or  seven  years  ago ;  and  we  trust  that  he  will  accept 
kindly  the  prescription  which  we  offer  to  him — of  a  mild  course  of 
reading,  during  the  next  autumn,  of  Bell's  Principles,  with  a  steady 
and  persevering  study  of  the  Journal  of  Jurisprudence. 

But  here,  alas  I  comes  the  recollection  of  the  result  of  the  election 
for  the  Ayr  Burghs.  Had  Mr  Boyle  been  successful,  he  would  have 
brought  to  Parliament  qualifications  that  would  have  proved  of  ad- 
vantage to  his  country — an  accurate  knowledge  of  tne  law,  and  a 
clear  head  for  business,  combined  with  a  perseverance  and  industry 
that  no  work  could  exhaust,  and  a  manly  and  gentlemanlike  bearing 
which  has  endeared  him  to  all  his  brethren  of  the  bar.  His  opponent^ 
Mr  Crawfurd,  who,  as  an  English  barrister,  is  supposed  to  have 
8ome  knowledge  of  law,  is  remembered  for  his  silly  attack  on  Edwin 
James,  for  which  he  was  scourged  by  the  Attorney-General  Cock- 
boro,  bat,  more  pleasantly,  for  his  Judgments  Execution  Bill. 
Bat  it  is  just  the  English  tendencies  of  such  men,  or  rather  their 
Scotch  antipathies,  that  require  to  be  corrected  and  controlled  by 
the  larger  knowledge  and  sounder  views  of  such  members  as  all 
branches  of  the  pro^ssion  in  this  country  might  easily  supply. 

But  the  most  remarkable  of  all  the  mcidents  of  this  election,  is 
tbat  which  has  reference  to  the  Lord  Advocate's  contest  for  the 
Leith  Burghs.  He  was  opposed  in  Leith  by  a  person  who  brought, 
as  his  chief  recommendation,  the  accidental  circumstance  of  birth 
in  Leith,  and  the  profitable  one  of  trading  with  the  Port.  He  pro- 
fessed to  no  eloquence,  and  his  practice  did  not  belie  him ;  yet  an 
uitelligent  constituency  were  nearly  equally  divided  between  the 
only  orator  that  our  country  sends  to  Parliament,  and  a  respectable 
gentleman,  who  could  not  put  ten  grammatical  sentences  together. 
And  why  was  this  T  Is  oratory  a  thmg  of  evil  T  Do  ancient  services 
count  fer  nothing?  Is  a  man,  with  afi  the  culture  of  education,  the 
graces  of  elocution,  and  the  skill  acquired  from  the  lessons  of  ex- 
perience, to  be  thrown  aside  by  the  caprice  of  an  hour  ?  It  would 
be  idle  to  run  oyer  the  Parliamentary  measures  of  the  last  six  years, 
of  which  the  Lord  Advocate  was  the  author :  of  course  they  are 
namerous,  and  we  all  know  that  many  of  them  are  important.  The 
reason  of  this  popular  outburst  is  attributable  to  the  operations  of 
that  prejudice  which  it  is  high  time  manfully  to  meet — tne  jealousy 
of  lawyers.  If  they  were  justly  chargeable  with  all  with  which  they 
^  accused,  there  is  not  a  single  family  whose  peace  might  not  be 
broken.  The  depositaries  of  the  secrets  of  their  clients — the  media- 
tors in  strife — they  could,  by  an  abuse  of  their  office,  rend  society 
bander.  But  the  objection  seems  to  be,  that  Leith  is  no  longer  to 
be  degraded,  or  to  be  nonoured,  as  being  the  chosen  burgh  of  the 
Whig  Lord  Advocate.  That  Leith,  which,  by  having  had  a  series  of 
Lord  Advocates,  has  been  enabled  to  cover,  at  the  national  expense, 
her  shores  vdth  docks,  should  have  cause  of  complaint,  we  ar~ 
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scarcely  able  to  comprehencL  We  shonld  have  thought  thai  class  of 
representatives  to  be  an  object  of  solicitude.  But  perhaps  the  orange 
is  now  squeezed,  and  may  be  thrown  contemptuously  away.  Perhaps 
it  is  all  right, — though  it  looks  ungracious.  Edinburgh,  the  focus  of 
the  law,  and  which  derives  all  its  character  as  a  capital  from  that  cir- 
cumstance,  should  hereafter  be  the  home  of  the  Whi^  Lord  Advocate. 

It  seems  to  be  supposed  that,  on  going  into  Parliament,  a  Sootcli 
lawyer,  more  especially  if  he  holds  the  o£Bce  of  Lord  Advocate,  is 
thereby  a  great  pecuniary  gainer.  We  believe  that  there  is  only  one  in- 
stance of  such  a  result,  at  least  within  living  memory;  and  that  tbe 
case  of  Sir  William  Rae.  In  the  end,  it  turned  out  to  be  hard 
enough  for  him.  He  resigned,  for  the  ofiSce  of  Lord  Advocate,  the 
Sheriffship  of  Mid-Lothian  ;  and  when  the  turn  of  the  wheel  threw 
him  out  ot  office,  he  had  not,  in  his  old  age,  either  profession  or  private 
fortune  to  &11  back  upon.  In  the  evidence  delivered  by  the  late  Lord 
Advocate  Rutiierfura,  before  the  Committee  of  the  House  of  Com* 
mons  on  official  salaries  in  1850,  we  have  the  means  of  appreciating 
somewhat  correctly  the  amount  of  loss  which  a  Scotch  lawyer  who 
resigns  his  practice  for  the  Lord  Advocateship  and  a  Parliaroentaiy 
life,  will  infallibly  suffer.  After  stating  his  mcome  as  Lord  Advo- 
cate as  amounting  to  a  little  more  than  L.3000,  he  was  asked  bj 
Mr  John  Bright  and  others  the  following  questions  : — 

^^  2973.  Mr  Bright. — ^In  Scotland,  are  the  prizes  at  the  bar  c<»- 
fined  to  the  seats  on  the  bench,  and  to  the  offices  of  Lord  Advocate 
and  Solicitor-Greneral?  Yes,  if  you  can  call  the  office  of  Lord  Ad- 
vocate a  prize ;  because  I  can  state,  from  my  own  experience,  and 
the  experience  of  other  men  who  have  had  considerable  professional 
practice,  that  nothing  can  be  more  fatal  to  a  man's  pecuniary  emolu- 
ments than  being  entangled  with  the  office  of  Lord  Advocate. 

^^  2974. — Does  not  holding  the  office  of  Lord  Advocate  almost 
necessarily  lead  to  the  first  position  on  the  bench,  in  case  of  a  va- 
cancy occurring  in  Scotland  ?  It  may,  or  it  may  not ;  it  has  not 
led  hitherto  to  that  in  my  case.  [Nor,  it  may  be  added,  in  Mr 
Moncreiff's.] 

<*  2975.  Mr  Home  Dkummonb. — If  the  Lord  Advocate  happeni 
to  be  a  counsel  in  great  practice,  is  it  not  a  great  pecuniary  loss  to 
him  to  be  during  so  great  a  portion  of  the  year  in  London  ?  Very 
great.  I  am  averse  to  tell  the  committee  what  I  consider  myself  to 
have  lost ;  but  perhaps  it  is  right  that  I  should  state  it.  Taking  in 
and  imputing  as  part  of  my  receipts  the  emoluments  that  I  hare 
spoken  of  as  Lord  Advocate,  I  do  nottliink  that,  during  the  last  two 
years  in  which  I  have  given  pretty  constant  attendance  in  Z/ondofif  I 
should  state  my  absolute  loss  of  emoluinents  at  less  than  Z.SOOO  eocA 
year ;  in  short,  I  think  it  is  a  very  foolish  thing  for  a  person  who 
has  great  professional  business,  as  I  had,  to  accept  that  position ;  but 
we  cannot  always  help  it.  There  are  other  considerations  besides 
mere  emolument. 

**  2976.  Chairman  (Mr  Wilson  PATTEN.)~That  loss  of  income 
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is,  of  coarse,  chiefly  owing  to  your  being  called  away  from  the  courts 
at  Edinburgh  t  Very  much  owing  to  that.  It  is  owing  very  much 
to  the  necessity  (for  it  has  become  matter  of  necessity)  that  the  Lord 
Advocate  should  attend  Parliament.  He  is  not  in  the  situation  of 
the  Attorney-General,  who  does  all  his  business  next  door.  I  cannot 
be  attending  Parliament,  and  at  the  same  time  discharge  ordinary 

nfessional  business  in  theCourt  of  Session.  The  official  duties  of  the 
rd  Advocate  in  Scotland  of  course  interfere  to  a  certain  extent 
with  one's  ordinary  professional  business,  but  not,  to  such  an  extent, 
as  would  make  a  great  inroad  on  my  income ;  but  I  have  been 
obliged  to  leave  Scotland  for  eight  months  in  the  year,  including  six 
months  in  which  the  courts  have  been  constantly  sitting,  and  that 
involves  not  only  the  loss  of  actual  employment  during  that  time, 
hut  everybody  must  be  aware  tfuU  you  get  out  of  the  course  of  employ- 
nwnt,  and  other  counsel  are  taken  into  cases.  In  truth,  if  the  com- 
nnttee  will  allow  me  to  add  (for  I  do  not  wish  to  speak  of  myself 
more  than  I  have  already  done),  I  know  that,  in  the  case  of  one  of 
the  moat  distinguished  men  who  ever  held  the  situation — the  late 
Lord  Jeffrey,  he  never  recovered  in  his  profession  the  loss  which  he 
sostained  bv  being  absent  from  Edinburgh  as  Lord  Advocate. 

**2977.  Kfr  Bright. — Do  you  know  of  any  case  of  a  barrister  in 
Scotland  of  late  years,  or  at  any  time,  refusing  the  office  of  Lord 
Advocate  when  it  was  offered  to  him  ?  Yes,  I  believe  the  late  Lord 
Prestdent  Blair  did  refuse  the  office  of  Lord  Advocate  several 
times." 

The  loss  which  Mr  Rutherfurd  must  have  sustained,  by  holding 

the  office  of  Lord  Advocate  for  so  many  years,  must  have  been 

many  thousands.     At  the  time  when  he  was  at  the  bar,  there  were 

more  leaders  than  we  have  now,  and,  of  course,  the  business  was 

more  divided.    The  loss,  therefore,  to  any  person  in  the  position  of 

a  senior  counsel  would  now  be  fully  as  great.     Since  his  time, 

another  change  has  been  made  to  the  disadvantage  of  the  Lord 

Advocate,  and  to  the  enrichment  of  the  law  officers  in  England, 

in  lefeienoe  to  fees,  which  went  to  make  up  the  L.3000  of  income. 

Before  the  recent  change  in  the  Patent  Laws,  it  was  necessary  to 

obtain  a  patent  for  the  three  kingdoms,  upon  which  fees  were  paid 

to  the  faiw  officers  of  the  whole  three.   The  change  we  have  referred 

to^  however,  concentrated  the  whole  business  in  London.    The  whole 

fees  were  ^en  to  the  Attorney-General  and  Solicitor-General  of 

England.  The  Lord  Advocate,  as  his  share,  receives  compensation, 

Va  vote  of  the  House  of  Commons,  to  the  extent  of  L.800 ;  but  the 

Attorney  and  Solicitor-General  of  England  divided  between  them 

%  fees,  in  the  first  year  after  the  change,  the  sum  of  Seventben 

'fHOUBAHD  Pounds  I !  1    Taking  into  consideration  the  expense  of 

Kving  in  London,  and  of  an  establishment  in  Edinburgh,  loss  of 

lousiness,  and  travelling  charges,  we  have  not  a  doubt  that  any  senior 

Counsel,  like  Mr  Moncreiff,  taking  the  office  of  Lord  Advocate  at 

roL.  I.— 7V0.  rr.  aprtl  1857.  z 
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the  present  day,  and  in  the  present  position  of  the  har,  woald  lose  at 
the  veiy  least,  and  at  a  very  moderate  computation,  L.2000  a-year. 
Why  Mr  Moncreiff,  in  these  circumstances,  should  not  retire  ftom 
all  this  turmoil  and  heavy  expense  of  contested  elections,  and  the 
fever  and  anxiety  of  public  life,  by  accepting  the  easy  dignity  wliich 
he  has  given  to  so  many  others,  we  can  only  account  for,  beorase  he 
has  not  yet  come  to  the  physical  or  mental  condition  essential  fur 
the  office. 

'*  When  men  grow  rich  and  lazy,  they  are  ripe 

For  honour. 

'Tis  a  maxim  in  our  politics, 

A  judge  destroys  a  mighty  practieer.'* 

Let  us,  however,  leave  the  troubled  atmosphere  of  the  elections  for 
the  quieter  subjects  of  Court  of  Session  Beform.    Hidetur  chorda  fi. 
Bempef  oberrat  eadem.  At  the  risk  of  being  thus  laughed  at  for  always 
harping  on  the  same  string,  we  must  still  continue  the  discussion  on 
the  subject  of  the  division  of  business  in  the  Court  of  Session — a  subject 
which  combines  all  the  largeness  of  national  and  all  the  individuality 
of  private  interest.     We  recur  to  it  now  the  more  especially,  as  we 
have  heard  it  rumoured  that  an  amendment  will  be  moved  to  any 
measure  which  the  Lord  Advocate  may  introduce, — that  the  whole 
matter  should  be  referred  to  a  Parliamentary  Committee.    The 
Court  is  not  at  present  in  such  a  satisfactoiy  condition  as  to  meet 
with  safety  such  an  investigation,  which  it  is  hoped,  by  the  exercise . 
of  a  little  tact  and  some  forbearance,  may  be  avoided.    At  the  same  i 
it  is  impossible,  if  rumour  speaks  true,  that  the  Lord  Advocate  shafl 
be  able  to  carry,  without  opposition,  any  measure  which  will  com-  , 
pulsorily  divide  the  business  between  the  two  Divisions  and  the  fi>'e 
Lords  Ordinary.     The  Solicitors  before  the  Supreme  Courts,  who 
are  entitled  to  be  heard  as  fully  on  the  subject  as  any  other  body  | 
in  the  country,  seeing  that  two-thirds  of  the  cases  in  the  Court  , 
of  Session  are  in  their  hands,  are  averse  to  the  change,  and  insist 
upon  the  Court  exercising  the  power  of  extending  annually  the 
sittings  for  two  months ;  n  power  conferred  upon  them  at  the  time 
when  they  received  an  increase  of  salary.     This,  as  a  temporary 
expedient  might  be  resorted  to ;  but  as  a  remedy  for  a  chronic  evil, 
it  would  be  manifestly  unjust.     It  would  deprive  the  First  Division 
and  two  of  the  Ordinaries  of  all  rest,  and  compel  five  or  six  counsel 
to  wander  up  and  down  that  dreary  Hall,  like  convicts  working  their 
time  out — the  solitude  being  enlivened  three  or  four  times  a  week 
only  by  the  irruption  of  the  cargo  of  an  excursion  train. 

tlpon  a  former  occasion  we  submitted  a  scheme,  which  bas  com- 
manded very  general  approbation,  as  one  calculated  to  get  rid  of 
the  grievous  evils  caused  by  the  delays  of  the  present  system.  It  i^ 
clear  that  two  Divisions,  working  as  at  present,  are  unable  to  carry 
on  the  business  of  the  country ;  and  if  so,  why  should  there  not  be 
three  ? — each  composed  of  three  judges,  one  being  taken  from  each 
of  the  present  Divisions,  and  one  from  the  Lord  Ordinaries,    h 
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may  tend  to  give  this  scheme  a  less  chance  of  success  than  it  pos* 
Besses,  that  it  woald  enable  Government  to  place  the  Lord  Aavo- 
cate,  as  President  of  the  new  Court,  in  a  position  to  which  his 
long  public  labours  entitle  him  to  look.  This  very  circumstancei 
leading  as  it  may  do  to  misapprehension  of  motive,  may  be  the  one 
which  may  have  led  to  the  rejection  of  the  suggestion.  If  it  be  so, 
dl  we  can  say  is,  that  the  Lord  Advocate  has  less  moral  courage 
than  he  has  credit  for ;  and  it  is  a  betrayal  of  the  public  interests  if 
he  allow  such  an  influence  to  operate  on  his  judgment. 

But  if  this  scheme  be  not  adopted,  there  is  yet  another,  by  which 
the  object  desired  might  be  attained,  without  resorting  to  the  com- 
pdsory  Division,  with  its  preliminary  Parliamentary  investigations, 
and  with  its  sure  consequence  of  unpopularity  towards  the  proposer, 
and  of  odium  towards  the  Court.    The  complaint  at  present  is  the 
dday  of  eighteen  months  before  the  Lord  Ordinary,  and  of  three 
years  before  the  Inner  House.     During  last  session,   the   First 
DiviAm  determined  that  they  had  no  power,  even  with  consent  of 
partiuy  to  remit  a  case  on  their  roll  for  the  more  speedy  decision  of 
the  Second  Division.     Why  should  this   power  not  be  granted? 
Nay,  fbrther  (and  this  is  our  new  proposal),  why  should  me  power 
of  making  such  a  remit  not  be  granted,  when  made  upon  the  motion 
of  either  party  I     Suppose  the  Lord  President  were  directed  to 
attend  in  tne  Bobing-Koom  once  a  week,  and  authorised,  then  and 
there,  upon  the  motion  eMier  of  the  pursuer  or  the  defender,  to  send 
a  case  from  Lord  A  to  Lord  B,  or  from  the  First  Division  to  the 
Second.     The  advantage  of  this  would  be,  that  you  would  thereby 
allow  both  parties,  if  so  inclined,  to  take  the  judgment  of  a  Judge 
or  a  Court  m  whom  they  placed  confidence,  and  ror  obtaining  which 
they  were  content  to  suffer  any  delay.    All  judges  are  not  learned 
aiise.     Some  are  feudal  lawyers ;  some  are  great  in  matters  of  evi- 
dence; others  are  wise  in  forms  of  process; — others,  again  (let  us 
speak  only  of  the  dead),  like  Lord  Moncreiff  or  Lord  Corehouse,  are 
great  in  every  department.     A  judgment  by  a  feudal  lawyer,  on  a 
<)ae8tion  of  conveyancing,  would  satisfy  the  parties,  and  save  a  Re- 
claiming Note  on  an  Appeal.   If  both  parties,  in  order  to  obtain  such 
a  judgment,  are  willing  to  submit  to  the  inconvenience  of  delay,  why 
should  they  not  be  gratified  T     Surely  it  is  enough  if  facilities  bie 
gi?en  to  both  or  either  of  the  suitors  who  may  be  after  them  on  the 
roll  of  an  overburdened  Court,  to  go  elsewhere,  and  so  get  a  speedy 
<iecision.     We  therefore,  with  due  respect,  but  with  confidence  in 
the  soundness  of  the  suggestion,  commend  it  to  the  notice  of  the 
aathorities,  who  are  about  to  take  action  in  this  important  matter. 

There  is  the  greater  reason  for  hesitation  upon  the  subject,  seeing 
that  any  compulsory  division  of  business  is  not  merely  against  the 
wishes  of  the  practitioners,  but  against  the  recorded  opinions  of  the 
Judges  themselves.  Let  us  dte  die  statements  of  some  men  entitled 
to  &  heard  upon  the  subject. 
The  Lord  Justice-Clerk,  when  examined  before-a  select  commit- 
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tee  of  the  House  of  ComnKms^  who  reported  on  the  Supreme  Courts 
of  Jndicatui^  in  Scotland  in  1840,  gave  the  following  answers  to 
queries  of  Mr  Serjeant  Jackson : — 

^^  1308. — ^Is  it  your  opinion  that  the  disadvantage  to  the  public 
firom  altering  this  system,  by  making  a  more  equal  distribution 
among  the  judges,  would  be  greater  than  the  public  advantage  io 
the  saving  of  time,  and  equally  working  the  judges?  Yes;  I 
should  say  so.  The  value  of  that  principle,  as  increasing  the  re- 
sponsibility of  Government  in  appointing  judges,  is  very  great 
indeed,  and  counterbalances,  in  my  mind,  tne  disadvantac^.  I  state 
that  with  all  the  experience  of  a  public  officer.  Plaving  had  to  con- 
sider the  appointment  of  Judges  with  my  former  colleague,  I  con- 
sider the  increased  responsibility  of  Government  is  so  decided  a 
benefit,  that  we  should  sufier  greatly  by  that  arrangement  being 
altered ;  and,  on  the  other  hand,  looking  to  the  nature  of  the  duties 
of  Lord  Ordinary,  I  cannot  look  upon  the  selection  of  Lords 
Ordinary  in  the  same  light  as  the  selection  of  the  Court  of  Queen's 
Bench,  or  the  Court  of  Common  Pleas.  The  appointment  and 
constitution  of  Ordinaries  is  really  in  reference  to  the  preparation  of 
the  cause ;  they  bring  it  into  shape  and  form.  I  thmk  that  those 
considerations  afford  an  additional  reason  for  maintaining  that  prin- 
ciple of  selection." 

^  1309.  Are  there  any  other  reasons  that  wei^h  strongly  in  year 
mind  besides  that  one  of  preserving  the  responsibility  of  Government 
for  retaining  the  present  system,  in  preference  to  a  mode  of  distribu- 
tion ?  Yes,  but  not  in  my  mind.  There  has  been  a  general  feelini; 
existing  in  Scotland  at  all  periods,  that  it  produced  great  emulation 
on  the  part  of  the  judges  to  distinguish  themselves  in  their  judicial 
duties ;  that  does  not  weigh  in  my  mind  in  tlie  smallest  degree.  1 
look  chiefly,  almost  exclusively,  to  the  public  ground  which  I  ha\'e 
stated ;  we  have  considered  that  a  sort  of  valuable  popular  principle 
in  Scotland,  and  I  fairly  own,  I  should  be  very  sorry  to  see  the  suitors 
deprived  of  it."— P.  103. 

The  Lord  President  McNeill,  then  at  the  bar,  spoke  as  follows:- 
^  During  my  experience  at  the  bar,  parties  have  had  more  or  less  the 
choiceotthe  judges,  and  the  principle  is  so  much  interwoven  with 
our  notions,  that  I  think  it  would  be  unsatisfactory  to  alter  it  It 
has  been  extended  of  late  by  the  Act  1838,  in  this  respect,  that  now 
the  party  may  choose  both  the  Outer  House  judge  and  the  loner 
Chamber  to  which  he  will  take  the  case.  Formerly,  the  Lords  Or- 
dinary were  attached  to  particular  chambera ;  if  you  selected  a  Lord 
Ordinary  you  necessarily  went  to  the  chamber  to  which  he  was  at- 
tached." 

"  1575.  Mr  Sebgeant  Jackson. — Conmderingon  the  one  hand? 
the  advantages  which  might  be  derived  from  a  rotation  of  the  iim 
which  has  been  suggested,  and  on  the  other  hand,  the  disadvan- 
tages of  such  a  change,  which  way  does  your  opinion  preponderate! 
I  think  the  great  latitude  of  choice  that  exists  at  present  is  & 
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natter  opon  which  there  may  fairly  exist  difference  of  opinion ;' 
Ihi  meUnoHan  of  my  opinion  ia  to  approve  of  the  principle  of  parties 
kamng  a  choice.'' ^F.  129. 

Lord  IvoBT  (then  Solicitor-General)  said,  ^^  In  point  of  principle 
I  coald  not  approve  of  any  system  which  deprived  the  public  of  tnis 
power  of  selection  ;  and  it  wonld  be  short-sighted  and  unwise— to 
lay  nothing  of  its  being  unworthy  for  any  little  pecuniary  saving 
dttt  could  be  expected — ^to  reduce  your  judicial  establishments  ab« 
nlotely  to  the  very  minimum  of  which  they  could  possibly  be  made 
to  oonsist,  supposing  that  all  the  judges  are  equally  perfect,  and  that 
each  had  his  equal  portion  of  work  doled  out  to  him ;  oesides,  it  would 
Dot  be  found  easy  in  practice,  to  make  such  an  equal  distribution  of 
judicial  labour.  Assuredly,  where  one  cause  involves  frequently  an 
hundred  times  the  difficulty  of  another,  it  could  not  be  done  by  any 
lUemptat  distribution  by  the  number  of  causes." — P.  227. 

Bmie  our  next  publication,  we  hope  to  be  able  to  comment  upon 
fiomething  more  tangible  than  rumours  of  projects  and  schemes ;  and 
in  the  meantime  we  must  content  ourselves  with  patience.  Some- 
thing indeed  must  be  done  to  avoid  a  popular  outciy.  Yet  it  can- 
not be  matter  of  surprise  that,  where  it  is  so  difBcalt  to  act  with 
conviction  and  success,  men  grow  disposed  to  float  with  the  current 
of  events  and  do  nothing ;  but  that  timid  fatalism  is  the  denial  of  the 
vhole  art  of  government,  which  we  do  not  anticipate  at  the  hands  of 
the  Lord  Advocate. 
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Ths  stringent  provisions  of  the  Act  17  and  18  Vict.,  c.  102,  have 
put  an  end  fi>r  ever,  we  trust,  to  such  elections  as  the  author  of  Pick- 
wick describes  as  having  occurred  in  the  ancient  and  patriotic 
burgh  of  Eatanswill.    The  scenes  there  so  graphically  depicted,  often 
took  place  in  many  burghs,  which  the  reader  will  have  much  less 
difficulty  in  finding  in  schedules  A  and  B.     But  no  longer  is  it 
possible  for  either  the  Buffi;  or  the  Blues  to  call  to  their  aicf  drums, 
uanners,  processions,  or  the  more  vulgar  influences  with  which  an 
independent  voter  is  apt  to  be  affected.     On  the  contrary,  the  re- 
^ective  merits  of  Mr  Slumkey  of  Slumkey  Hall,  and  Mr  Horatio 
]nskin,  must  now  be  determined  on  much  more  satisfactory  grounds. 
The  quiet  and  order  with  which,  generally  speaking,  the  elections 
JQst  concluded  have  been  oonductec^  prove,  we  think,  that  the  statute 
in  question  has  been  a  most  successful  piece  of  legislation.    No 
^Dt,  in  some  burghs,  the  commerce  of  the  place  suddenly  received 
>Q  extraordinary  impetus ;  and  the  brisk  aemand  of  a  candidate 
^d  his  friends  may  have  raised  considerably  the  prices  of  various 
things  (cats  and  canaries,  for  instance),  which,  on  occasions  of  less 
pubhc  excitement,  are  certainly  to  be  procured  on  much  more  favour- 
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able  terms.  Bat  on  the  whole,  the  elections  throaghoat  Scotbmd 
have  been  a  vast  improvement  on  what  elections  formerly  were.  In 
particular,  the  supply  of  excisable  articles  has  been  much  less  liberal, 
and  consequently  there  have  been  fewer  evidences  of  that  temporary 
epidemic  of  insensibility  and  dizziness  in  the  head,  which  the  great 
English  novelist  we  refer  to  has  so  amusingly  portrayed. 

As,  however,  circumstances  may  have  occurred,  requiring  a  careful 
study  of  the  Act  of  1854,  the  occasion  seems  a  fitvourable  one  for 
the  examination  of  its  chief  provisions.  The  Act  is  a  consolidation 
of  7  Will.  III.,  c.  4,  and  the  5  and  6  Vict,  c.  102.  Both  these 
statutes,  stringent  as  they  were  in  many  respects,  were  found  un- 
equal to  many  of  the  ingenious  devices  to  which  the  heat  of  a  con- 
test gives  occasion.  But,  by  the  penalties  now  enacted,  and  the  very 
comprehensive  terms  employed,  neither  bribery,  nor  treating,  nor 
undue  influence,  is  likelv  any  longer  to  be  practised  vrith  impunity. 
The  new  law  on  these  three  matters  we  shall  briefly  explain. 

I.  BBIBEBT. 

The  sections  relating  to  Bribery  are  too  explicit  to  require  any 
elucidation. 

By  section  2,  the  following  persons  shall  be  deemed  guilty  of 
Bril)ery,  and  shall  be  punishable  accordingly ; — 

1.  "  Every  person  who  shall  directly  or  mdirectly,  by  himself  or 
by  any  other  person  on  his  behalf,  give  or  lend,  or  shall  offer,  pro- 
mise, or  promise  to  procure,  or  to  endeavour  to  procure,  any  money 
or  valuable  consideration,  to  or  for  any  other  person,  in  order  to  in- 
duce any  voter  to  vote  or  refrain  from  voting,  or  shall  corruptly  do 
any  such  act  as  aforesaid,  on  account  of  such  voter  having  voted  (X 
refrained  from  voting  at  any  election." 

2.  *^  Every  person  who  shall,  directly  or  indirectly,  by  himself  or 
by  any  other  person  on  his  behalf,  give  or  procure,  or  agree  to  give 
or  procure,  or  ofier,  promise,  or  promise  to  procure,  or  to  endeavour 
to  procure,  any  o£Bce,  place,  or  employment  to  or  for  any  voter,  or 
to  or  for  any  person  in  behalf  of  any  voter,  or  to  or  for  any  other 
person,  in  order  to  induce  such  voter  to  vote  or  refrain  from  voting, 
or  shall  corruptly  do  any  such  act  as  aforesaid,  on  account  of  any 
voter  having  voted,  or  refrained  from  voting  at  any  election." 

3.  "  Every  person  who  shall,  directlv  or  mdirectly,  by  himself  or 
by  any  other  person  on  his  behalf,  malce  any  such  gift,  loan,  oBfer, 
promise,  procurement,  or  agreement  as  aforesaid,  to  or  for  any  person, 
in  order  to  induce  such  person  to  procure,  or  endeavour  to  procure, 
the  return  of  any  person  to  serve  in  Parliament,  or  the  vote  of  any 
voter  at  any  election." 

4.  ^^  Every  person  who  shall,  upon  or  in  consequence  of  any  such 
gift,  loan,  offer,  promise,  procurement,  or  agreement,  procure,  or 
engage,  promise,  or  endeavour  to  procure,  the  return  of  any  person 
to  serve  in  Parliament  on  the  vote  of  any  voter  at  any  election." 

5.  ^^  Every  person  who  shall  advance  or  pay,  or  cause  to  be  paid, 


1857.]  THE  LAW  OF  ELECTIONS.  183 

anj  money  to,  or  to  the  lue  of  any  other  person,  with  the  intent 
that  sach  money,  or  any  part  thereof,  shall  oe  expended  in  Bribery 
at  any  election,  or  who  snail  knowingly  pay,  or  cause  to  be  paid, 
any  money  to  any  person  in  discbai^  or  repayment  of  any  money 
wholly  or  in  part  expended  in  Bribery  at  any  election/' 

It  will  be  observed,  that  descriptiims  1  and  2  apply  only  to  per- 
sons who  inflaence  the  choice  of  electors  between  voting  and  not 
voting.  They  do  not  apply  to  those  who,  by  gifts,  etc.,  seek  to 
tnnsier  the  votes  of  any  person  from  one  candidate  to  another. 
These  come  nnder  No.  3,  m  so  far  as  they  thus  seek  ^^to  induce 
mch  person  (voter)  to  procure,  or  endeavour  to  procure,  the  return 
of  any  person  to  serve  in  Parliament."  No.  4  seems  to  include 
(skmg  with  others)  voters  who,  having  taken  a  gift,  etc,  by  their 
v<ytes  ^  endeavour  to  procure  the  return  of  any  person  to  serve  in 
Pai&ment." 

PemUies. — Any  person  so  offending,  is  guilty  of  an  offence  punish- 
able by  fine  or  imprisonment,  and  is  also  liable  to  forfeit  tne  sum 
of  L.lOO  to  any  person  who  shall  sue  for  the  same,  together  with 
the  fidl  costs  of  the  suit. 

It  is  provided,  That  the  foresaid  enactment  is  not  to  be  construed 
to  extend  to  any  money  paid,  or  agreed  to  be  paid  for,  or  on  account 
of  sny  legal  expenses  bona  fid$  incurred  at  or  concerning  any 
election. 

Sec  3  Declares,  1.  That  voters  who  vote,  or  agree  to  vote,  or  who 
refrain,  or  agree  to  refrain  from  voting  for  any  of  the  mercenary 
considerations  above  enumerated,  are  guilty  of  bribery;  and,  2.  That 
eveiy  person  who  receives  anything  after  an  election  on  account  of 
any  person  having  voted,  or  refrained  from  voting,  or  having  induced 
any  other  person  to  vote,  or  refrain  from  voting,  is  guilty  of  bribery. 

PenaliieB. — Pmiishment  by  fine  or  imprisonment;  forfeiture  of 
L.10  each  and  costs,  to  any  person  who  shall  sue  for  the  same. 

n.  TREATING. 

But  the  chief  legislative  difficulty  was  to  prevent  the  extensive 
^ting  that  was  generally  resorted  to  in  every  contest.  It  was  a 
<ielicate  matter  to  say  to  a  candidate  that  he  was  no  longer  to  give 
^ay  to  the  generous  impulses  of  his  nature.  If  social  consideration 
is  gained  by  a  good  dinner,  why  should  not  a  vote  by  an  innocent 
Riass  of  beer?  ^^  Bribery  I  (exclaims  Sir  Pertinax  Macsycophant), 
there  is  no  such  thing — merely  generosity  on  the  one  part,  and  gra- 
titude on  the  other."  Parliament  has  however  deemed  it  due  to  its 
purity,  to  ignore  such  considerations  of  humanity,  and  henceforth  the 
^Toar  of  a  voter  cannot  be  gained  through  his  stomach,  any  more 
ftan  by  the  more  direct  process  of  his  breeches  pocket.  Clause  4  of 
^e  statute  we  commend  to  attention,  as  a  model  of  comprehensive- 
tiess: — 

"  4.  Every  candidate,  at  an  election,  who  shall  corruptly,  by  him- 
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self,  or  by  or  with  any  person,  or  by  any  other  ways  or  means  on 
his  behaliy  at  any  time,  either  before,  danng,  or  after  any  dection, 
directly  or  indirectly  giye  or  provide,  or  cause  to  be  giyen  or  pro- 
vided, or  shall  be  accessary  to  the  givinc;  or  providing,  or  shaU  pay, 
wholly  or  in  part,  any  expenses  incurred  for  any  meat,  drink,  enter- 
tainment, or  provision  to  or  for  any  person,  in  order  to  be  elected,  or 
for  being  elected,  or  for  the  purpose  of  corruptly  influencing  such 
person  or  any  other  person,  to  giye  or  refrain  from  giving  his  vote  at 
such  election,  or  on  account  of  such  person  having  voted  or  refrained 
from  yoting,  or  being  about  to  vote  or  refrain  from  yoting^  at  such 
election,  shall  be  deemed  guilty  of  the  offence  of  treating,  and  shall 
forfeit  a  sum  of  L.50  to  any  person  who  shall  sue  for  the  same, 
with  fiill  costs  of  suit ;  and  every  voter  who  shall  corruptly  accept 
or  take  any  such  meat,  drink,  entertainment,  or  provision,  shall  be 
incapable  of  voting  at  such  election,  and  his  vote,  if  given,  shall  be 
utterly  void  and  of  non-effect.*' 

What  evidence  a  court  of  law  would  require  in  order  to  show 
that  the  yoter  was  treated  as  a  voter,  or  that  the  ent^:tainment  was 
given  in  order  to  induce  him  to  vote  or  not  to  vote,  it  is  diflScult  to 
say.  With  respect  to  the  old  law,  Sir  Robert  Peel  is  stated  to  hare 
said : — ^^  The  mere  giving  of  refreshment  is  an  offence,  without  regard 
to  the  motives  of  the  giverj  and  rendered  him  liable  to  lose  his  seat" 
— rWarren  Elect.  527.)  In  the  case  of  Ribbons  v.  Crickeit^  1  Boi 
and  P.  266,  Eyrej  C.J.,  said,  as  to  refreshments  funushedto  voters 
not  resident : — ^^It  is  true  that  a  voter  who  comes  from  a  distance, 
may  have  reason  to  complain  if  he  is  not  provided  with  necessaries; 
but  it  is  also  obvious,  that  if  the  candidate  can  supply  him,  he  roaj 
supply  himself.  If  any  exception  is  to  be  allowed  for  voters  not 
resident,  the  whole  mischief  in  the  Act  will  necessarily  follow.  It  will 
be  impossible  for  the  candidate  to  make  a  distinction  between  those 
voters  who  reside  at  a  distance,  and  those  who  live  within  half-a-miie 
of  the  place  of  voting.  The  Legislature  has  drawn  a  straight  line, 
which  IS  not  to  be  departed  from»  It  says  that,  after  the  teste  of  the 
writ,  "  no  meat  or  drink  shall  be  given  to  the  voters  by  the  candidater 
In  other  words,  the  fact  itself  is  a  presumption  of  corrupt  motive. 

In  such  cases,  Questions  will  always  occur  as  to  the  agency  or  the 
means  by  which  the  refreshment  was  supplied.  Was  it  by  a  party 
duly  authorized  to  act  as  the  candidate's  agent,  or,  if  so,  is  the  can- 
didate to  be  made  liable  for  a  violation  of  his  express  instructions 
to  the  contrary  f  The  words  are  sweeping  enough,  "  by  himself,  or 
by  or  with  any  person,  or  by  any  other  ways  or  means  on  his  behalf ^ 
May  any  meddling  interloper  thus  vitiate  a  member^s  return?  The 
practice  of  the  House  of  Commons  has  been  against  such  a  wide 
construction  of  the  Statute.  Where  there  is  express  agency,  know- 
ledge on  the  part  of  the  candidate  does  not  appear  to  be  necessary; 
but  where  there  is  only  a  general  agency,  some  reasonable  evidence 
of  authority  seems  requisite,  in  order  to  make  the  proof  of  the  fact 
admissible.     In  1854  the  Dungarvan  committee  reported, — <*  That 
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pre?ioii8  to  and  durina  the  election  of  1852,  several  tieroes  of  porter 
werejordered  and  paid  for  by  James  Boland,  and  supplied  for  the  use 
of  the  tenants  and  voters  on  different  townlands  who  were  the  friends 
and  supporters  of  Mr  Magaire ;  and  that  the  same  James  Boland  was 
the  person  principally  intrusted  with  the  payment  of  the  expenses  of 
the  election  on  behalf  of  Mr  Maguire ;  that  the  order,  payment  and 
mpply  of  this  porter  were  without  the  knowledge  of  Mr  Maguirei 
trd  neither  authorized  nor  knowingly  allowed  by  him.''  Mr  Ma- 
gaire*8  election  was  therefore  confirmed. 

Penalties. — Candidate  shall  forfeit  L.50  and  costs.  Voter  who 
recdves  meat  and  drink,  shall  lose  his  vote.   If  given,  it  shall  be  void. 

III.   UNDUE  INFLUENCE. 

Sec.  5.  "  Every  person  who  shall  directly  or  indirectly,  by  himself^ 
or  «Dj  other  person  on  his  behalf,  make  use  of,  or  threaten  to  make 
use  ol^  any  force,  violence,  or  restraint,  or  inflict  or  threaten  the  in- 
fficCioii,  by  liimself  or  by  or  through  any  other  person,  of  any  injury, 
danuge,  harm,  or  loss,  or  in  any  other  manner  practice  intimidation 
opon  or  against  any  person,  in  order  to  induce  or  compel  such  per- 
son to  vote  or  refrain  from  voting,  or  on  account  of  such  person 
baving  voted  or  refrained  from  voting  at  any  election,  or  who  shall 
hy  abduction,  duress,  or  any  fraudulent  device  or  contrivance,  im- 
pede, prevent,  or  otherwise  interfere  with  the  free  exercise  of  the 
fianchiae  of  any  voter,  or  shall  thereby  compel,  induce,  or  prevail 
Dpon  any  voter  either  to  give  or  refrain  from  giving  his  vote  at  any 
election,  shall  be  deemed  to  have  committed  the  offence  of  undue 
influence.*' 

Penalties. — ^Fine  or  imprisonment,  and  forfeiture  of  L.50  and  costs. 

Names  of  offenders  to  be  struck  off  Register,  and  put  in  separate  list. 

By  sec.  6,  It  is  provided,  that  ^^  whenever  it  shall  be  proved  before 
the  Revising  Barrister'*  (by  interpretation  clause,  this  term  is  ex- 
tended to  Sheriff,  or  Sheriffs  Court  of  Appeal)  "that  any  person 
vho  is,  or  claims  to  )>e,  placed  on  the  List  or  Register  of  Voters  for 

a  county,  city,  or  borough,  has  been  convicted  of  bribeiy  or  undue 
lence  at  an  election,  or  that  judgment  has  been  obtained  i^ainst 
any  such  person  for  any  penal  sum  nereby  made  recoverable  m  re- 
spect of  tne  offences  of  biibery,  treating,  or  undue  influence,  or 
either  of  them,  then  and  in  that  case  such  Revising  Barrister  shall, 
in  case  the  name  of  such  person  is  in  the  List  of  voters,  expunge 
tbe  same  therefrom;''  or  if  ne  is  cliuming  to  have  his  name  insert^, 
iiis  claim  shall  be  disallowed.  And  the  names  of  all  persons  whose 
names  shaU  be  so  expunged,  and  whose  claims  shall  be  so  disallowed| 
diall  be  thereupon  inserted  in  a  separate  list,  to  be  entitled  "The 
list  of  persons  disqualified  for  bribery,  treating,  or  undue  influence,'' 
Which  list  shall  be  appended  to  tlie'List  or  Register  of  Voters,  and 
fiM  be  printed  and  published  therewith  whenever  the  same  shall 
be  or  is  required  to  he  printed  or  published. 
VOL.  I.— NO.  IV.  ArnxL  \W!.  a  a 
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By  sec.  7.  Candidates  are  prohibited  irom  givini?,  directly  or  indi- 
rectly,  by  themselves  or  their  agents,  any  cockade,  ribboni  or  other 
xnark  of  distinction,  to  any  voter  or  inhabitant  of  the  place  where 
the  election  is  to  take  place.  Every  person  so  giving  or  providing 
shall,  for  every  offence,  forfeit  L.2  and  costs,  to  any  person  who 
shall  sue  for  the  same ;  and  all  payments  made  for  or  on  account  of 
any  cJiairing,  or  anv  such  cockade,  ribbon,  or  mark  of  distinction, 
or  of  any  bands  of  music,  or  flags  or  banners,  ^  shall  be  deemed 
illegal  payments  within  this  Act." 

ACTIONS  UND£B  THIS  ACT. 

1.  Civil. — ^The  pecuniary  penalties  are  to  be  recovered  by  action 
or  suit  in  the  Court  of  Session,  if  the  offence  be  committed  in 
3cotland. 

2.  CriminaL — No  indictment  for  bribery  or  undue  influence  is 
triable  before  any  Court  of  Quarter  Sessions. 

It  is  lawful  for  Criminal  Court  to  order  payment  to  prosecutor  of 
^uch  costs  and  expenses  as  shall  appear  to  nave  been  reasonably  in- 
curred in  and  about  the  conduct  of  the  prosecution. 

In  cases  of  private  prosecution,  if  judgment  be  given  for  the  de- 
fendant, he  shall  recover  costs  from  the  prosecutor. 

It  is  not,  however,  lawful  to  order  payment  of  the  costs  of  a  prose- 
cution, ^^  unless  the  prosecutor  shall,  before  or  upon  the  fiiudin^oftbs 
indictment,  or  the  granting  of  the  information,  enter  a  recognizance, 
with  two  sufficient  sureties,  in  the  sum  of  L.20()  (to  be  acknowledged 
in  like  manner  as  is  now  required  in  cases  of  writs  of  certiorari, 
awarded  at  the  instance  of  a  defendant  in  au  indictment),  with  the 
eonditions  following,  that  the  prosecutor  shall  conduct  the  proseco- 
tion  with  effect,  and  shall  pay  to  the  defendant  or  defenaantsy  in 
case  he  or  they  shall  be  acquitted,  his  or  their  costs."    Sec.  13. 

limitation  of  Actions. — All  actions  under  this  Act  must  be  com- 
inenced  within  one  year  afier  the  offence  is  committed,  and  the  som- 
mons  or  writ  served  within  that  time,  unless  the  offender  has  «!>• 
sconded  or  withdrawn  from  the  jurisdiction  of  the  Court.  AcUom 
must  be  carried  on  without  any  wilful  delav^ 

JSvidenoe  in  Actions  for  P(0na/^.*— Husbands  or  wives  of  parties 
in  such  suits  are  competent  witnesses,  and  may  be  compelled  to  give 
evidence  under  the  conditions  contained  in  14  and  15  Vict.,  c<  % 
and  The  Evidence  Amendment  Aqty  1S53. 

Candidates  disqualified. — If  any  candidate  has  been  declared  b; 
an  election  committee  guilty  of  bribery,  treating,  or  undue  influence 
at  an  election  for  any  county,  city,  or  borough,  he  is  incapable  of 
bein^  deeted  or  ^ttin^  for  such  county,  city,  or  borough,  daring  tbe 
Parhameut  then  in  e^Listence.    Sec.  36. 

It  might  be  of  material  assistance  to  election  committees,  to  have 
a  judgment  of  a  oourt  of  law  against  a  candidate  or  his  ag^t  before 
them.  Though  it  might  not  be  legal  evidence,  it  would  be  a  moral 
stimulant,  and  electors  should  see  to  its  being  provided. 
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BUBCTION  SXFENSBS. 

A  number  of  very  ininate  regnktions  are  made  as  to  the  payment 
of  these;  we  can  only  mention  a  few. 

No  payments  are  to  be  made,  except  through  election  anditor. 

All  bifls,  charges,  or  claims,  are  to  oe  sent  m  to  candidate  within 
one  month  of  the  day  of  the  declaration  of  the  election,  otherwise, 
right  to  recover  barred.  In  case  of  death  of  creditor,  executor  may 
send  in  claim  within  one  month  after  confirmation. 

Bills,  etc.,  received  by  candidate,  to  be  sent  to  election  auditor 
mthin  one  month. 

No  candidate  is  allowed  to  settle  any  action  brou£;ht  against  him, 
or  to  confess  judgment,  without  the  consent  of  election  auditor. 

The  candiaate  may  pay  his  own  personal  expenses,  and  of  adver- 
tiang,  but  must  render  an  account  of  all  sums  so  paid  to  election 


No  person  can  pay,  or  agree  to  pay,  any  part  of  election  expenses, 
except  to  candidate  or  auditor,  or  with  his  authority. 

Candidates  or  agents  may  pay  any  reasonable  ready-money  ex- 
penses before  nomination,  but  must  give  in  a  full  account  of  them 
on  or  before  the  nomination  day. 

Account  of  expenses  incurred  at  election  has  to  be  made  up  by 
anditor,  and  to  be  kept  in  convenient  place  for  inspection.  An  ab- 
stract of  it  is  to  be  published. 

Agents  are  to  be  appointed  by  candidates,  in  writing,  and  the 
appointment  intimated  to  auditor. 


PROOFS  IN  0ONSI8TORIAL  ACTIONS. 

A  GftlEVAJVCS  AND  A  REMEDY. 

Ian  Law  of  Divorce  is  exciting  great  attention  in  England ;  and 
ipparently  the  next  session  will  not  pass  by  without  giving  to  the 
English  people  a  code  upon  this  subject,  more  consistent  with 
Wmanity  than  that  which  they  possess.  The  people  of  Scotland, 
R)  the  other  hand,  have  had  a  law  which  has  worked  so  well,  that, 
luring  three  centuries  of  experience,  there  has  never  been  a  single 
l^poeal  to  change  it,  either  in  so  far  as  it  grants  divorce  for  adul* 
tery,  or  for  the  more  debateable  ground  of  wilful  desertion. 

Bot  althoogh  we  are  all  agreed  that  the  right  of  divorce  a  vinculOf 

ihsll  not  be  touched,  there  is  no  one  who  wilt  maintain  that  the 

(bnns  of  process  by  which  the  remedy  is  obtained,  have  acquired 

Ihst  perfection  which  they  ought,  with  such  large  experience,  to 

liare  come  to.   In  regard  to  one  particular  in  the  form  ot  procedure, 

Nre  propose  to  offer  a  fow  observations,  in  the  hope  that  a  clamant 

^rievanee  may  be  remedied  during  the  eourse  of  the  pending  legi»- 

Native  ehang^  in  the  Court  of  Session. 

Where  a  husband  is  the  pursuer  of  an  action  of  divorce,  the 
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whole  expenses  on  both  sides  must  be  borne  by  him.  There  are  no 
discussions  more  frequent  and  more  keenly  conducted  than  those 
which  originate  in  motions  made  by  the  wife  for  a  sum  to  account, 
to  enable  ner  to  carry  on  her  defence.  Yet  no  .discussions  can  be 
more  useless,  as  every  farthing  of  the  expenses,  taxed,  not  according 
to  the  usual  scale,  as  between  party  and  party,  nor  as  between  ^nt 
and  client,  but  in  a  medium  way — must  ultimately  be  paid  by  tlte 
unfortunate  husband;  and  so,  after  a  wrangle  of  a  quarter  of  an 
hour  or  more,  to  which  these  interesting  debates  often  extend,  the 
result  is  a  deduction  upon  the  wife's  demand  of  L.5  or  L.IO,  only 
to  be  made  up  next  week,  when  another  motion  may  be  made  for  a 
further  instalment.  It  is  obvious,  that  if  the  wife  manage  her  case 
with  adroitness,  she  may,  by  simply  accumulating  expenses  upon 
her  husband,  weary  him  of  his  action.  We  have  known  of  cases, 
where  a  sum  amounting  to  L.bOO  of  expenses,  has  been  paid  to  the 
wife's  agents ;  and  we  have  known  of  cases  where,  in  consequence 
of  the  enormous  amount  of  these  expenses,  the  husband  has  aban- 
doned his  action,  and  consented,  during  the  remainder  of  bis  life^ 
rather  to  give  his  wife  a  separate  allowance,  the  two  parties  being 
sent  to  separate  homes,  in  that  most  dangerous  of  all  positions— a 
husband  without  a  wife,  and  a  wife  without  a  husband. 

The  best  check  that  could  exist  against  such  an  abuse,  woald  be 
that  afforded  by  the  person  taking  the  evidence  offered  by  the  wiSe^ 
who  could  control  her  in  the  management  of  her  case ;  and  who,  if 
it  belonged  to  him  to  bear  the  motions  for  expenses,  could  refnse  ta 
grant  them  when  she  was  protracting  her  proof,  not  for  the  sake  d 
evidence,  but  for  the  purpose  of  exhausting  her  husband's  resources. 
Unfortunately,  however,  there  is  no  such  check ;  but,  on  the  ood* 
trary,  according  to  the  present  system,  there  is  an  actual  premiuB 
to  the  encouragement  of  delay,  ny  the  6th  and  7th  William  I\\ 
c.  41,  sec.  2,  it  is  provided  that,  ^^  where  it  shall  be  necessary  t9 
take  proofs  in  consistorial  causes,  such  proofs  shall  be  taken  by  tbi 
sheriffs  to  be  appointed  for  that  purpose  in  the  manner  directed  b]f i 
the  said  recited  Act."  The  Act  here  referred  to  is  11  Geo.  lYti 
and  1  William  IV.,  c.  69,  by  which  it  was  enacted,  that  '^  it  shall 
be  lawful  for  His  Majesty's  principal  Secretary  of  State  for  thft 
Home  Department,  to  appoint  from  time  to  time,  such  number  4 
persons,  being  sheriffs-depute  of  counties,  as  he  shall  think  fit  ta 
take  proofs  in  consistorial  cases ;  which  duty  the  persons  so  ap 
pointed  shall  perform,  and  the  said  persons  shall  not  receive  aof 
remuneration  on  account  of  such  duty  from  any  parh/  in  any  such 
case." 

Although  the  sheriffs  are  thus  by  statute  forbidden  to  take  feel 
from  the  parties  in  the  cause — apparently  to  preserve  their  independ- 
ence— thev  are  not  forbidden  to  receive  remuneration  from  Govenh 
ment,  at  the  rate  of  five  guineas  per  day,  which  is  their  allowance. 

Up  to  a  certain  stage  in  a  case  of  divorce,  the  proceedings  are  ul 
a  peaceful  character ;  but  this  stage  is,  alas  I  too  soon  passed.    Thi 
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record  is  fband  relevant,  and  a  remit  is  made  to  the  shenflb-com- 
missaries  to  take  proof.  From  that  hour  begin  long  days  of  weaiy 
wranglings,  contentions,  and  dull  drudgery  in  recording  evidence, 
relie?ed  at  interrals  by  a  piquant  bit  of  the  story,  or  a  piece  of  per- 
jary  more  startling  than  usual.  Of  coarse,  tiie  proof  is  fixed  to 
begb  at  ten  o'clock  on  Tuesday — that  being  the  busiest  hour  in 
Court  daring  the  whole  week.  The  defender's  counsel  and  agent 
ilaly  attend ;  and,  if  they  know  their  daty,  they  commence  with 
taking  the  usual  objection — that  notice  of  the  witnesses  names  (always 
forgotten  to  be  sent)  lias  not  been  given,  in  terms  of  the  old  rule  of 
the  Commissary  Court ;  and  reference,  as  usual,  is  made  to  the 
authority  of  Hutchison  v.  Richardson,  89th  May  1834.  The  sheriff 
roles  that  notice  is  requisite ;  and  so  the  proceeding  is  adjourned. 
Tbe  proof  afterwards  commences,  and  dn^  itself  on  from  day  to 
day,  and  week  to  week,  at  all  hours  of  the  (my,  in  a  chamber  which 
has  the  cheering  prospect  from  the  window  of  the  back  of  a  house 
in  the  Oowgate,  from  which  hang  two  or  three  shirts  in  a  state  of 
hum/dity,  vainly  attempting  to  catch  the  sun  ;  the  foreground  being 
occupied  by  an  old  cart  wheel,  some  broken  bottles,  and  the  ruins 
of  a  Cowgate  tenement. 

The  pursuer^s  counsel  implores  the  defender's  advisers  to  be  brief, 
or  at  all  events  to  be  relevant ;  and  when  he  is  compelled  at  last  to 
sUte  an  objection,  the  debate  on  relevancy  (which  is  more  or  less 
tmnsferred  to  the  minutes  of  evidence)  begins,  and  consumes  (which 
is  the  game  of  the  defender)  the  precious  time,  every  hour  of  which 
Rust  be  dearly  paid  for  with  so  many  guineas  by  the  husband.  In 
general,  these  controversies  receive  a  judgment  from  the  sheriff,  and 
re  never  heard  of  more.  At  other  times,  the  whole  posse,  consist- 
ig  of  sheriff,  counsel,  agents,  and  clerk,  resort  to  the  bar  of  the 
lord  Ordinary  for  advice.  The  thing  mav  be  protracted  to  any 
ngth.  The  sherifis  do  their  duty  well.  It  is  a  vulgar  slander  to 
\y  that  their  proceedings  are  influenced  bv  their  mode  of  payment. 
^t  they  are  in  a  strait  jacket.  When  the  wanderings  of  the  de- 
nder^a  witnesses  are  objected  to  as  having  no  bearing  upon  the 
(lestion,  the  sheriff  ^  cannot  take  upon  myself  the  responsibility  to 
Lop  any  party  in  the  leading  of  his  evidence.  That  responsibility 
Bust  be  borne  by  my  learnt  friend  who  conducts  the  case  for  the 
lefender.  To  some  minds  a  matter  may  be  relevant,  while  to  others 
t  may  have  as  much  bearing  upon  the  matter  as  a  dissertation  upon 
mcient  metaphysics.  I  am  not  tbe  judge  here.  I  must  leave  that 
o  the  Ordinary  ;"  and  so  on,  and  so  on,  etc.  etc.  And  the  pursuer 
md  his  counsel  must  learn  the  philosophy  of  patience  in  the  school 
f  suffering.  The  sheriff  takes  down  every  word  which  tbe  garrulity 
^  witnesses  supply  him  with  ;  and  the  minutes  of  evidence  run  on 
0  hundreds  of  pages,  in  which  the  chaff  and  the  wheat  bear  but 
ittle  proportion  to  each  other. 

lo  the  case  of  Lockyer  v,  Sinclair,  3d  March  1846,  the  mass  of 
^nufiation  was  printed,  and  thus  spoke  the  Court : — ^^  The  real 
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merits  of  the  case,^  said  Lord  Cockbarn,  ^^haye  been  buried  under 
such  an  useless^  irrelevant,  and  offeosive  mass  of  matter,  that  I  tm 
gkid  that  the  Court  is  not  in  the  least  responsible  &r  any  part  of  its 
introduction.'*  ^<  The  Court/'  said  the  Lord  Justice-Clerk,  '^  has  a 
grave  and  very  important  duty  to  perform,  for  the  purpose  both  of 

!>re8erviii^  the  dignity  of  judicial  procedure,  and  also  to  Drotect 
emale  witnesses  from  intimidation,  insult,  and  outrage,  innnitely 
more  oppressive,  and,  it  might  have  been,  more  fatal,  than  severe 
phjrsicai  torture.  I  shall  not  pollute  a  judicial  opinion  by  citing 
instances  of  what  has  been  brought  to  our  notice  in  so  revolting  a 
shape.  But  we  must  take  care  that  such  a  prostitution  of  judicial 
procedure,  for  the  purposes  of  intimidation  and  insnlt,  shall  not 
again  occur." 

And  what,  in  furtherance  of  this  brave  resolation,  was  done! 
Here  it  is.  ^^  The  Lords  further  think  fit  to  dedare  that,  in  taking 
no  notice  of  the  irrelevancy  of  many  parts  of  thb  proof,  thev  are  in- 
fluenced solely  by  the  fact,  that  the  defender  has  not  distinctly 
brought  before  them  apy  of  the  objections  to  parts  of  the  same  stated 
to  the  Commissioner  or  the  Lord  Ordinary,  and,  in  order  to  avoid 
delay,  did  not  object  before  the  Commissioner,  to  many  parts  of  the 
evidence ;  but  the  Lords  further  think  fit  to  dedare,  that  while  they 
are  aware  of  the  difficulties  in  which  the  Sheriff  examinator  was 

E laced  in  this  case  by  the  conduct  of  the  pursuer  and  his  agent,  and 
y  the  course  which  the  advisers  of  the  ddender  adopted  as  the  best 
for  her  interest,  and  do  not  mean,  in  any  degree  to  imply  any  censure 
whatever  on  the  said  Sheriff  examinator,  they  regard  that  the  lead- 
ing duty  of  the  Sheriff  examinator  in  such  cases  is  to  preserve  the 
character  of  the  records  of  Court,  by  exduding  imp^nent  and 
dfensive  matter  wholly  irrelevant  to  the  cause ;  to  protect  the  wit- 
nesses from  intimidation  and  insult ;  to  prevent  judicial  examinations 
being  made,  as  in  this  case,  the  source  of  grievous  oppression;  and 
firmly  to  check  all  attempts  to  protract  the  examination  in  fcini  of 
time,  to  an  extent  which  forms  a  great  abuse,  and  a  most  severe  bar- 
den  in  point  of  expense." 

The  Lords  might  as  well  have  preached  to  the  winds.  Though 
not,  in  the  same  offensive  way,  there  are,  in  many  cases,  still  the 
same  delay,  irrdevant  evidence,  and  practical  o[q}res8ion  and  in- 
justice ;  and  so  it  will  continue  until  the  system  which  generates 
these  evils,  is  swept  away. 

Aflar  the  whole  country  has  been  exhausted  of  witnesses,,  and  the 
pursuer  tired  of  the  struggle,  the  huge  mass  of  writings  is  hud  before 
the  Lord  Ordinary  in  order  to  be  licked  into  shape.  Not  one  of  the 
witnesses  has  he  ever  seen.  The  words  of  the  liar  and  the  honest 
man  read  equally  smoothly  in  that  dull  record.  The  denunciations 
by  the  one  counsel,  of  the  mode  in  which  the  evidence  was  delivered, 
are  counteracted  by  the  encomiums  of  the  other;  and  the  Jndge  is 
reduced  to  the  alternative  of  pronouncing  judgment  according  to 
the  literal  meaning  of  the  writing.    He  derives  no  assistance  from 
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the  manner  of  the  witnessy  in  a  class  of  cases  where  this  element 
for  expiscating  tmlhy  is  absolutely  essential.  In  no  cases  is  there 
more  gross  and  scandalons  perjarvy  than  in  these  cases  of  diTorce,  to 
which  every  fiicility  is  given  by  the  family-party  kind  of  mode  in 
which  the  evidence  is  taken.  The  witnesses,  in  genera!,  are  imbued 
with  the  nassicMis  of  the  parties.  They  are  not  witnesses,  bnt  par- 
tizans.  Let  us  not  expect  too  much  firom  human  nature.  Sisters, 
brothers,  firiends,  cannot  be  expected  to  be  eager  witnesses  to  prove 
I  sister  or  a  brother^s  guilt ;  nor  over-scrupulous  in  withholding  the 
toach  or  the  colouring  that  tends  to  innocence.  Yet,  we  think  that, 
even  they  might  be  awed  by  the  formality,  the  dignity,  and  the  aor 
thority  of  a  public  examination  before  a  judge;  and  were  there  no 
other  reason  than  this,  it  is  sufficient  to  justify  a  transference  of  this 
duty  from  the  chamber  of  the  Sheriff  to  the  open  Court  of  the  Loid 
Otdinaiy. 

At  present  the  Court  of  Session  is  not  in  a  satisfiictory  condition. 
Its  dehys  have  worked  injustice  of  a  description  that  threatens  a 
Parliunentary  investigation.  It  is  desirable  to  avoid  this  if  possible. 
This  continual  clamour  against  it  affects  its  influence  with  the 
coontiy.  Still  there  is  no  reason  why  the  most  should  not  be  made 
c^tbe  jorisdiction  as  it  stands ;  and  therefore  we  beg  to  suggest,  as 
u  act  of  good  policy,  that  the  proofs  in  Consiatoriu  cases  shall  be 
Uken  by  the  Lord  Ordinary  himself  with  his  own  hand« 

That  the  Lords  Ordinary  are  perfectly  well  fitted  for  this  work, 
it  is  unnecessary  for  us  to  argue.  The  practice  is  getting  daily  more 
common  of  taking  their  judgment  in  disputed  matters  of  fact,  with- 
out a  Juiy,  under  the  powers  conferred  by  the  Court  of  Session  Ac^ 
of  1850*  IJpon  the  whole,  this  jurisdiction  has  worked  well.  In  the 
next  place,  such  a  change  as  is  here  suggested,  was  recently  made  in 
Sheriff  Court  actions,  the  proof  in  which  is  taken,  not  by  recording 
it  at  length  (many  heavy  fees  being  paid  therefor)  by  a  Commia- 
sioner  and  Clerk,  but  by  the  Sheriff  himself,  who  sits  in  open  Court, 
ind  in  one  day  gets  through  as  much  work  as  a  Commissioner  would 
perform  under  the  old  system  in  five.  Now,  if  such  duty  was  cast 
upon  the  Sheriffs,  and  if  they  have  discharged  it  to  the  satisfaction 
of  the  profession  and  the  countiy,  we  do  not  see  upon  what  ground 
it  can  be  objected  that  the  five  Lords  Ordinary  of  the  Court  of  Ses- 
&ioQ  should  not  take  the  proofs  in  the  thirty-five  contested  ConsistCMial 
cases,  which  annually  occur.  It  is  but  seven  a-piece  toth^n.  While 
doing  this  business,  they  are  engaged  in  the  discharge  of  pi:d>lic  doty, 
ind  would  obtain,  what  we  are  sure  they  have  oflen  wished,  the  best 
of  all  means  for  estimating  the  value  of  the  evidence  on  which  they 
U?e  to  pronounce  judgment. 

We  believe  that  this  simple  remedy  would  prove  effectual  in  en- 
tirely extinguishing  the  abuses  of  the  present  system.  The  same 
practices  that  the  Sneriff  cannot  check — because  he  is  not  the  Judge 
k  the  cause — could  not  be  resorted  to  before  the  man  who  has  to 
(Pronounce  the  decision ;  and  what,  even  modest  assurance  would  feel 
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itself  justified  in  doing  in  darkness,  there  is  no  assurance  or  andacitj 
that  would  think  it  expedient  to  do  before  the  Ordinary.  The  law 
of  divorce  would,  by  this  means,  be  divested  not  indeed  of  the  burden 
of  a  heavy  expense,  but  of  the  burden  of  irritating  and  vexatious 
waste.  The  law  would  have  fair  play  in  its  working;  and  husbands, 
in  contested  suits,  would  be  able  to  leave  the  court  without  exclaim* 
inff,  that  the  victoir  has  been  their  ruin. 

Unless  some  such  remedy  as  this  be  adopted,  the  advice  which  we 
would  humbly  tender  to  any  husband  who  is  about  to  embark  upon 
the  wide  ocean  of  a  contested  divorce  suit,  is  to  call  upon  the  Court 
to  exercise  the  powers  conferred  upon  them  by  the  11th  Geo.  IV.  and 
1st  William  IV.,  c.  69,  sec.  37,  which  authorises  them  to  direct  that 
any  such  cause  shall  be  tried  by  Jury.  This  enactment  has  remained 
hiUierto  a  dead  letter,  partly  from  the  old  Scotch  prejudice  against 
Jury  trial  in  civil  cases, — ^partly  from  a  natural  dislike  to  the  public 
exposure  which  a  Jury  trial  implies,— and  partly  from  the  novelty 
of  the  thing,  for  in  novelty,  in  legal  matters,  tnere  is  always  something 
strange  and  perplexing.  No  doubt  it  is  apparently  in  the  discretion 
of  the  Court  to  authorize  this  mode  of  trial ;  and  in  the  case  of  Rauch 
V.  Gray^  llth  March  1852,  they  refused  a  trial  by  Jury  in  a  de- 
clarator of  marriage.  But  we  do  not  see  upon  what  ground  the 
Court  can,  in  every  case,  refuse  to  exercise  that  discretionaiy  autho- 
rity, if  the  pursuer  of  such  an  action  choose  to  demand  it.  If,  on  the 
ground  of  inability  to  bear  the  intolerable  expense  of  proof  before 
the  Sheriffs  on  commission,  with  all  the  agony  consequent  on  the 
delays  of  reiterated  appeals,  a  party  claim  the  right  of  trial  by  Junr, 
why  should  the  privilege  be  denied  him  ?  Have  the  Court  the  power 
to  do  so?  We  nope,  however,  that  this  last  resource  of  Jury  trial, 
against  an  intoleraUe  evil,  mav  be  rendered  unnecessary,  by  the  in- 
sertion of  a  clause  in  the  forthcoming  Court  of  Session  Act,  which 
will  render  it  compulsory  on  the  Lords  Ordinary  to  take  the  proof 
with  their  own  hands. 

Our  remarks  have  been  chiefly  directed  to  cases  of  divorce.  Thej 
are  applicable,  though  in  a  less  degree,  to  the  more  infrequent  esses 
of  declarators  of  marriage,  actions  of  separation,  and  other  Consis- 
torial  suits.  As  the  husband,  however,  does  not  in  these  cases  pav 
the  expensesof  the  wife  until  a  semiplenaprobatio  has  been  established, 
the  evil  is  not  so  great ;  but  the  case  oi  Lockj/er  shows  how  the  sys- 
tem may  be  made  the  means  of  oppression,  mtimidation,  and  insult 
even  in  a  declarator  of  marriage. 
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MINORITY  AND  INCAPACITY. 

Decidedly  one  of  the  most  important  improvements  that  have  for 
some  years  been  made  in  our  law  was  the  "  Pupils'  Protection  Act" 
of  the  late  Lord  Rutherfurd,  for  the  better  protection  of  the  pro- 
^rtj  of  pupils,  absent  persons,  and  persons  under  some  incapacity 
for  the  time,  to  act  for  tnemselves. 

The  Act  of  Sederunt  1730,  which  constituted  the  ^^ whole  duty" 
of  judicial  factors  appointed  by  the  Court  of  Session  to  the  manage- 
ment of  these  estates,  contained  no  provision  for  enforcing  the  ob- 
servance of  its  rules,  and  accordingly,  as  might  have  been  expected, 
it  was  in  the  majority  of  cases  almost  entirely,  if  not  wholly,  dis- 
regarded. Under  the  new  statute  a  public  officer  is  appointed,  whose 
duty  it  is  '^  to  superintend  generally  the  conduct  of  all  judicial  factors 
tod  tutors  ana  curators  coming  under  the  provisions  of  this  Act, 
appraited  or  hereafter  to  be  appointed."  The  provisions  for  the  due 
loagtaeai  of  an  inventory  of  tne  estate  and  annual  accounts  of  intro- 
missions; for  auditing  and  reporting  upon  these;  and  for  promptly 
bringing  misconduct  and  failure  in  duty  under  the  notice  of  the 
Court,  are  ample  and  specific. 

The  necessity  which  existed  for  the  machinenr  of  this  Act  has 
leen  amply  proved  by  the  experience  we  have  had  of  its  operation, 
wiiich  all  parties,  professional  as  well  as  non-professional,  seem  to 
agree  in  thinking,  nas  been  of  the  most  beneficial  kind.  It  appears 
to  us,  however,  that  legislation  on  this  subject  has  either  not  gone 
far  enough,  or  that  there  is  a  tendency  on  the  part  of  the  Court, 
arising,  to  some  extent,  no  doubt,  from  the  novelty  of  the  practice 
introduced,  and  perhaps,  also,  a  leaning  to  old  forms,  to  be  unneces- 
sarily strict  in  the  construction  of  the  statute. 

It  is  quite  dear  that  the  efficiency  of  such  an  Act  as  we  are  here 
describing,  depends  very  much  on  tne  promptness  with  which  it  can 
k  brought  into  operation.   A  defaulting  factor,  for  example,  should 
^  most  summarily  dealt  with,  and  therefore  the  procedure  to  follow 
on  a  complaint  by  the  public  officer,  ought  not  to  be  allowed  to  drag 
on  as  if  it  were  an  ordinary  litigation,  where  the  credibility  of  both 
parties  must  be  assumed  to  be  equal  till  the  contrary  is  proved. 
Again,  one  main  object  of  the  Act  is,  by  simplifying  ana  acce- 
lerating the  procedure  to  provide  the  necessary  protection  at  the 
lowest  possible  cost.     But  we  only  echo  the  opinions  of  the  whole 
profession — and  which  were  so  forcibly  expressed  by  a  recent  con- 
tributor to  this  journal — when  we  say,  that  the  doubts  and  difficul- 
^  of  their  lordships,  in  what  seemed  to  be  simple  cases,  have 
^uently  caused  a  fluctuation  of  practice,  and  involved  an  expense, 
vbich  have  tended  very  much  to  trustrate  the  object  with  which  the 
^tate  was  firamed. 

We  may  refer  to  two  of  the  most  recent  instances  we  can  find, 
illoatrative  of  this  tendency  on  the  part  of  the  Court. 
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A  report  was  presented  to  the  Court  (Ist  Division)  by  theac- 
conntanty  stating  that  the  curator  bonis  to  a  lunatic,  his  own  brother, 
had  ffone  to  India,  leaving  the  estate  to  take  care  of  itself.  The 
friends  of  the  parties  were  unable  to  condescend  on  any  date  when 
the  curator  might  be  expected  to  return ;  but  they  were  agreed  not 
to  oppose  the  appointment  of  a  successor.  There  was  no  dispute 
about  the  facts.  It  seemed  a  simple  case.  An  estate  under  the  con- 
trol of  the  Court  had  been  deserted  by  their  own  appointed  officer. 
What  then  was  the  remedy  ?  Obviously  to  recal  his  appointment, 
and  to  appoint  a  new  party  in  his  room ;  so  that  the  lunatic*s  pro- 
perty,  already  under  the  control  of  the  Courty  might  be  immediately 
placed  under  supervision  and  management.  It  required  four  suc- 
cessive discussions  by  counsel,  however,  before  this  course  could  be 
adopted.  Some  of  the  judges  even  doubted  whether  they  had  the 
power  to  appoint  a  new  factor  without  a  petition  from  the  relatives; 
and  this  altnough  such  appointments,  in  similar  circumstances,  had 
already  been  several  times  made  by  both  Divisions  of  the  Court 
since  the  passing  of  the  Pupils'  Protection  Act. 

About  the  same  time,  the  accountant  reported  a  case,  where  the 
Court  had  appointed  a  ^'judicial  factor"  on  the  estate  of  a  party 
both  deaf  and  blind,  and  therefore,  in  the  words  of  the  Act,  '^  under 
some  incapacity  for  the  time  to  manage  his  own  estate."  The  ac- 
countant wished  to  know  whether  this  case  was  to  be  held  as  falling 
within  his  jurisdiction,  because,  if  it  was,  then  the  appointment  ought 
to  have  been,  in  words  of  the  Act,  ^^  Curator  banie^  as  there  are 
many  ^^  judicial  factors"  not  under  its  provisions.  Two  discussions 
by  counsel  took  place.  The  judges  seemed  to  have  no  doubt  that 
the  more  correct  appointment  would  have  been  ^* curator  bonis;" 
but  as  they  had  made  the  appointment  ^^  judicial  factor,"  they  de- 
cided that  he  was  not  within  tne  Act,  and  that  they  could  not  alter 
it.  They  threw  out,  however,  and  we  think  embodied  it  in  their 
interlocutor,  that  the  parties  might  present  a  petition  for  recal  of  the 
appointment  of  judicial  factor,  and  the  appointment  of  a  curator 
bonis, — inferring,  of  course,  further  expense,  which  we  may  very 
moderately  estimate  at  L.20.  In  this  case,  we  believe  the  fiinds 
were  trifling ;  and  if  the  Court  is  so  powerless  in  so  simple  a  matter, 
surely  some  further  legislation  on  the  subject  is  necessary.  At  the 
same  time  the  opportunity  ought  to  be  taken  to  make  some  change 
in  the  law  applicable  to  the  duration  of  the  factorial  office. 

The  office  of  factor  loco  tutoria  to  a  pupil  endures  until  minority, 
being  the  age  of  12  in  a  girl  and  14  in  a  boy.  At  either  of  these 
dates  the  factory  is  said  to  fall,  and  inferentially,  the  factor's  respon- 
sibility to  cease.  His  duty  appears,  then,  to  be  to  present  a  petition 
for  discharge  of  his  office,  ana  delivery  of  his  bond  of  caution.  It  is 
assumed  that  the  minor  will  then  make  choice  of  curators  (which 
we  will  afterwards  speak  about),  and  that,  with  consent  of  his  cura- 
tors, one  or  more,  ne  will  grant  a  discharge  to  the  factor  on  the 
funds  being  handed  over. 
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This  is  the  theory  of  the  matter,  which,  like  many  other  things 
in  Scotch  Law,  though  very  excellent  as  a  theory,  is  a  great  griev- 
ince  when  carried  into  practice.  In  the  case  of  a  single  pupil,  it 
may  be  no  great  hardship,  first  that  the  expense  of  a  petition  for 
lischarge  should  be  incurred,  and  then  of  a  nomination  of  curators* 
The  general  case,  however,  is,  that  there  are  a  number  of  pupils 
nnder  one  factory ;  and  if  the  principle  recently  laid  down  by  the 
Court  is  to  be  carried  out,  then  the  factor  is  bound  to  apply  for  dis- 
charged quoad  each  pupil  successively  reaching  minority,  each 
miaor  to  make  choice  of  curators,  and  the  factor  to  pay  over  suc- 
cessively each  minor's  share. 

This  is  the  doctrine  distinctly  laid  down  by  Lord  Ivory,  and  con- 
curred in  by  the  other  judges,  in  a  case,  Gilmoury  which  we  find  in 
a  newspaper  report  of  July  10,  1856.  In  that  case  the  factor  had 
not  applied  for  discharge  quocid  each  pupil  reaching  minority,  nor 
had  the  minor  made  choice  of  curators.  The  Court  declined  to  dis- 
chaive  him  until  they  had  a  report,  ^^  stating  the  balance  due  as  at 
the  oate  at  which,  respectively,  the  beneficiaries  reached  ])uberty." 
The  word  ^^  balance,"  which  occurs  here,  and  in  other  cases  of  the 
luod,  deserves  remark,  because  one  would  really  suppose,  from  the 
nse  made  of  it,  that  the  idea  entertained  on  the  Bench  is,  that  the 
&ctor*s  balance  is  all  they  have  to  see  that  he  properly  accounts  for. 
A  strong  case  of  this  kind  will  be  found  under  date  March  4,  1853^ 
where  the  pupil  had  attained  minority  before  the  passing  of  Act. 
It  is  provided,  in  the  23d  section,  that  any  factory  constituted  be- 
fore the  passing  of  the  Act,  even  where  a  settlement  has  been  made, 
may,  on  cause  shown,  be  opened  up  and  **  held  as  subsisting."  In 
this  case,  however,  it  was  held  that,  because  the  estate  was  due  the 
factor  a  balance,  it  was  not  within  the  statute.  Had  he  been  due  to 
the  estate  one  penny,  it  would  have  been,  according  to  this  con- 
struction, a  depending  factory,  and  within  the  statute. 

This  decision,  as  well  as  that  of  Gilmour  and  others,  leaves  out 
of  sight  the  estate  itself  committed  to  the  factor's  management.  It 
seems  to  assume  that  the  factor^s  balance  is  all  that  has  to  be  ac- 
counted for ;  whilst  everybody  knows  that,  although  a  balance  may 
l)e  due  to  a  factor  on  bis  intromissions,  he  may,  on  the  other  hand,  lie 
dne  to  the  estate  many  thousands  of  pounds,  either  invested  by  him 
oa  securities,  or  standing  at  his  credit  in  bank. 

The  difficulty  of  dividing  the  funds  as  each  pupil  reaches  minority, 
and  of  successively  paying  over  the  shares,  seems  therefore  never  to 
We  occurred ;  becanse  the  factor's  balance  is  all  that  is  referred 
to. 

Frequently,  the  whole  fund  is  invested  on  one  bond  and  disposi- 
tion in  security,  or  on  a  debenture  bond,  with  a  term  of  years  to 
^n ;  at  other  times,  the  fund  is  only  partially  recovered,  or  the 
Hahilities  onlv  in  part  ascertained.  Assume,  what  is  quite  common, 
that  the  whole  fund,  or  a  portion  of  it,  consists  of  farm  stocking,  etc., 

^od  that  the  lease,  being  profitable,  is  carried  on,  or  is  earned  ov 
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because  assignees  are  excluded ;  or  suppose  the  property  consists  of 
a  colliery,  or  of  a  ship, — and  how  is  this  division  ana  paying  over  of 
shares  o^  capital  periodically  to  take  place  t  And  because  tne  factor 
cannot  so  divide  and  pay  over,  is  he  not  to  be  held  accountable  qm 
factor  for  these  funds  until  he  does  pay  over? 

From  a  fair  construction  of  the  aecisions  and  the  practice  of  the 
Court,  one  would  be  inclined  to  say,  that  all  a  factor  has  to  do  is  to 
continue  to  intromit  with  the  funds  after  his  office  falls,  according 
to  the  judicial  construction,  and  he  will  then,  if  he  cboosesi  escape 
the  necessity  of  accounting  for  the  funds  under  his  management 
All  the  Court  will  apparently  expect  is,  that  he  should  account  for 
his  ^^  balance. ' 

There  is  another  aspect  in  which  this  interpretation  of  law  may 
be  viewed.  The  general  public,  as  well  as  minors,  seems  to  require 
protection.  In  the  petition,  Whitelaw,  November  27^  1855,  some 
mstructive  procedure  took  place.  This  was  a  factor  loco  tutorit  to 
a  pupil  who  had  gone  abroad  as  a  sailor.  After  he  had  attained 
minority,  and  whilst  the  factor  might  thus  have  been  considered /o^ 
loco  absentia  virtually,  though  not  in  name,  the  minor  fell  heir  to  a 
sum  of  upwards  of  Li.3000.  The  factor  recovered  this  sum  fix>m  the 
executor,  and  granted  a  discharge  qua  factory  never  doubting  his  li^it 
to  realize  any  more  than  the  debtor  doubted  his  liability  to  oay.  He 
also  incladed  the  sum  in  his  factorial  accounts.  The  Lord  Ordinarj, 
under  the  instructions  of  the  Court,  directed  it  to  be  excluded. 
Neither  the  factor,  as  factor^  nor  his  cautioner  in  the  iactoiy, 
would  thus  be  responsible  for  this  sum  if  misappropriated.  On  the 
other  hand,  the  executor  who  paid  would  proDably  be  in  a  scrape; 
yet  how  frequent  are  such  payments  t  How  often  do  bankers,  as 
well  as  individuals^  continue  to  pay  sums  of  principal  and  interest 
to  the  party  appointed  bv  the  Court,  under  precisely  similar  cir- 
cumstances to  those  which  we  have  quoted  ?  How  can  people  be 
expected  to  watch  the  precise  day  when  each  child  attains  minority! 
And  assuming  they  ought  to  taike  measures  to  do  so,  which,  how- 
ever, is  not  always  possible,  what  course  are  they  to  take  when,  for 
example,  one  out  of  five  pupils  attains  minonty  t  Are  they  to 
keep  back  from  the  factor  one-fifth  of  the  interest  on  a  heritable 
bond,  and  one-fifth  of  the  rent  they  are  duet  Again,  is  the  factor, 
in  paying  taxes  and  other  burdens  on  the  property,  to  keep  back  a 
fiftnt  Because,  if  this  is  the  course  which  ought  to  be  followed,  we 
all  know  it  cannot  be  carried  out  in  practice. 

But  even  assuming  there  is  no  aifficulty  in  resard  to  dividing 
and  paying  over  shares  of  funds — ^which  fi:«quently  there  is  not 
— it  18  requisite  to  look  at  the  practical  results  in  the  matter  of 
expense. 

From  a  recent  annual  report  by  the  accountant  of  Court,  which 
will  be  found  on  the  table  of  the  Faculty  Library,  we  observe, 
amongst  other  important  results,  that  the  values  of  estates,  excia- 
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oYe  of  heritage,  coming  under  the  Pupila^  Protection  Act  include 
the  following  specimens: — 

L.l  to  L .100    .     •    63  cases. 

100  „      800    .     .    83    „ 

800    y,  500         .  .         56         yf 

202  cases. 

There  are  thus  a  number  of  small  cases  unable  to  aiFord  any  law 
expenses  whatever,  and  in  which  the  appointment  of  a  factor  is  felt 
to  be  a  hardship,  as  well  as  an  unavoidaole  necessity. 

Take  then  a  family  of  five  children  under  a  factory,  and  assume 
the  fands  to  amount  to  L.500.  The  law  expenses  which  will  be 
necessary,  according  to  the  judicial  interpretation  we  have  been  ex- 
pUining,  will  be  something  as  follows : — 

1.  Appointment  of  factor L.14 

2.  Five  applications  for  discharge  and  audits, 

@  say  L.15  each 75 

3.  Five  nominations  of  curators,  @  L.12  each      60 

L.149 
The  fund,  as  assumed,  being      •     .     •     •     500 

There  remains    L.351 


The  expenses  are  thus  30  per  cent. 

Take  a  case  of L.300 

The  expenses  are 149 

There  remains    L.151 


The  expenses  being  thus  50  per  cent. 

Take  a  case  of L.lOO 

The  expenses  are '     .    •       149 

Deficiency    .    L.49 
And  the  pupils  have  to  pay  away  their  whole  funds  for  forma  of 
law,  and  L.49  besides  I 

This  is  the  theory  of  Crilmour  reduced  to  practice ;  and  we  think 
the  learned  judges,  for  whom  we  entertain  all  possible  respect,  will 
themselves  admit,  that  if  the  law  is  strictly  as  they  have  recently  in- 
dicated it  to  be,  it  cannot  too  soon  be  altered. 

It  is  proper  to  add,  that  this  is  First  Division  practice,  or  what 
we  understand  it  to  be ;  and  that  Second  Division  practice  seems  to 
bave  extended  in  an  opposite  direction. 

The  case  of  Wilson,  February  12,  1852  (to  be  found  at  page  296, 
vol  25,  of  Jurist)^  was  that  of  a  young  lady  who  had  attained  ma- 
jority, but  whose  factor  had  not  accounted.    Minority  is  the  term 
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used  in  the  report,  but  in  the  «  ermta,"  page  590,  this  is  conected. 
In  place  of  fixing  the  balance  as  on  Angnst  13}  1842,  the  date 
when  she  reached  minority,  and  making  the  factor  account  for  that, 
the  Court  made  him  account  down  to  the  date  of  the  proceedings 
in  Court,  notwithstanding  there  was,  as  will  be  seen  in  the  report, 
every  possible  reason  for  adopting  the  first  course,  supposing  it  to 
have  been  the  correct  one.  Tlie  case  of  Macallister,  Dec.  22, 1853, 
was  that  of  a  factor  called  to  account  after  his  ward,  Mary  Ann 
Diamond,  was  of  age  and  married.  The  Court  enforced  an  account- 
ing by  him,  asfactory  down  to  the  date  of  the  proceedings  in  Court; 
and,  because  he  failed  to  account  for  the  funds,  sentenced  hina  to 
imprisonment. 

We  do  not  venture  to  say  which  Division  is  correct ;  but  no  one 
can  fail  to  see  which  practice  is  most  for  the  benefit*-and  properly 
80  —of  wards  of  Court. 

The  theory  of  curatory,  as  laid  down  in  the  institutional  writers, 
is  excellent  enough ;  and,  like  all  theories  based  upon  assumptions, 
would,  if  these  assumptions  proved  correctly  founaed,  be  complete 
and  satisfactory.  These  assumptions,  however,  call  for  an  amount  of 
credibility  which  cannot  be  accorded,  and  which  experience  rejects. 

A  girl  of  twelve  is  supposed,  by  the  wisdom  of  law,  to  have  the 
capacity  for  understanding  her  own  pecuniary  afiairs,  and  for  making 
a  proper  selection  of  a  curator  to  act  along  with  her  in  the  adminis- 
tration of  them.  He  does  not  act  for  her,  as  a  factor  in  pupillaritj, 
but  with  her,  which  is  supposed  to  be  a  material  difierence.  He  is 
under  no  supervision ;  he  does  not  require  to  lodge  any  accounts  in 
Coiirt ;  and  he  is  not  liable  to  account  at  all  until  the  young  lady 
reaches  the  age  of  21  years.  If  during  this  period  he  has  imposed 
upon  her  simplicity  and  ignorance  of  business,  and  malversated 
her  funds — which,  of  course,  has  over  and  over  again  happened— 
she  has  her  recourse  on  reaching  majority,  and,  probably  after  the 
funds  are  all  spent,  of  bringing  an  action  of  count  and  reckoning 
in  the  Court  of  Session.  Few  of  such  cases  ever  come  into  Conrt, 
because  many  people  never  discover  they  have  been  plundered, 
and  those  wlio  do,  justly  despair  of  succeeding  in  unravelling  ac- 
counts of  many  years  standing,  and  of  getting  Sieir  own  in  the  end. 
The  probability  also  is,  in  such  a  case  as  we  have  instanced,  that 
there  will  be  no  accounts  to  unravel.  The  line,  then,  which  separates 
tutory  fi*om  curatory  is  in  a  sense  purely  an  imaginarv  distinction, 
though  created  a  reality  in  regard  to  legal  consequences.  For 
twelve  years,  efficient  supervision  and  protection  is  provided  under 
the  Court  and  the  recent  Act  of  Parliament :  for  the  next  nine 
years,  care  seems  to  have  been  taken,  by  rendering  an  accounting 
incompetent  during  their  currency,  to  destroy  both. 

According,  therefore,  to  the  law  laid  down  by  the  Court,  as 
already  explained,  it  is  imperative  on  pupils  reaching  minority  to 
nominate  curators,  whether  they  are  able  to  judge  or  not ;  whether 
or  not  there  is  any  one  connected  with  them  worthy  of  confidence; 
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and  whether  or  not  the  estate  can  bear  the  costs,  which  we  think  is 
a  misfortune. 

We  think  the  cure  for  this  is  simple,  and  not  necessarily  involv- 
iog  a  material  alteration  in  existing  law. 

We  have  heard  it  more  than  once  suggested,  and  we  now  repeat 
the  suggestion,  that  the  factor's  office  should  endure  to  all  intents 
and  purposes  until  the  minor  makes  choice  of  curators,  and  failing 
&tt,  until  he  or  she  reaches  majority.  In  this  way,  successive  nomi- 
nations of  curators,  or  any  nomination  of  curators  at  all,  would  not 
be  compulsory,  and  would  never  be  resorted  to  in  any  case  unless 
good  reasons  existed  for  it.  It  will  never  be  resorted  to  in  cases  that 
cofinol  afford  Hie  eosty  which  is  the  grievance  our  remarks  are  prin- 
cipally directed  against. 

Again,  in  the  case  of  a  curator  bonis  to  a  lunatic  or  incapable 
paorty,  his  office  is  held  to  fall  with  the  death  of  his  ward. 

The  theory  of  law  says,  he  must  cease  to  intromit  at  that  date ; 
tliat  is  to  say,  if  the  lunatic  dies  on  the  10th  day  of  November,  the 
conUor  should  not  draw  the  rents  and  interests  falling  due  on  the 
11th.     In  the  same  way,  he  should  pay  nothing — perhaps  not  even 
the  funeral  expenses  of  the  deceased,  nor  incur  the  liability  of  giving 
orders  in  regard  to  them.     It  frequently  happens  that  the  heirs  of  a 
lanatic  are  abroad,  or  that  the  succession  is  disputed  and  doubtful, 
or  that  he  has  no  next  of  kin.    If,  then,  in  place  of  the  management 
coming  to  a  dead  lock,  and  of  loss  being  occasioned  by  allowing  rents 
and  interests  to  lie  uncollected,  the  curator,  who  is  truly  curator  on 
the  estate^  continued  to  manage  until  the  right  to  succeed  had  been 
established,  it  appears  to  us  that  such  a  result  would  be  practically  of 
great  benefit,  whilst  no  possible  objection  could  be  stated  against  it. 
No  doubt  the  Court,  in  circumstances  such  as  we  have  referred 
to,  could  appoint  a  ^^ judicial  factor"  to  manage  for  behoof  of  the 
parties  entitled  to  succeed  ;  but  is  not  the  curator  bonis  in  effect  a 
jadicial  &ctor,  and  why  incur  the  expense  of  appointing  him  with  a 
new  namey  the  circumstances  of  the  estate  and  his  duties  and  respon- 
sibilities remaining  precisely  the  same?     In  the  important  ease  of 
Morgan  this  course  was  followed.     On  Mr  Morgan's  death,  the 
curator  bonis  applied  for  discharge  of  his  office.    He  was  subse- 
(^uently  appointed  judicial  factor  on  Mr  Morgan's  estate,  the  suc- 
cession being  disputed;  and  he  continues  to  manage  the  funds  in 
precisely  the  same  way  as  he  did  whilst  curator  bonisy  the  only  dif- 
ference being  that  he  has  a  new  namcy  and  is  not  within  the  rules  of 
the  Pupils*  Protection  Act.     The  Court  may  have  every  reason  for 
making  appointments  under  the  Pupils'  Protection  Act,  but  they 
can  have  none  for  excluding  its  operation. 

Bat  the  difficulties  which  arise  out  of  this  state  of  the  law  are  both 
nomerous  and  varied,  and  useless  expense  is  the  invariable  concomi- 
tant. There  is  a  case — Kermackj  petitioner^  l&th  July  1854— one  of 
the  few  cases  reported,  in  which  the  Court  refused  an  application  for 
special  powers  made  by  a  curator  bonisy  after  the  death  of  the  ward^ 
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to  uplift  and  discharge  heritable  bonds,  with  a  yiew  to  divisioQ 
amongst  the  heirs.  Investments  of  funds  on  heritable  bondy  made 
daring  the  existence  of  a  curatory,  though  in  form  heritage,  are,  as 
is  known,  moveable  as  to  succession  ;  and  consequently,  where  there 
are  disputes  amongst  parties,  or  where  disputes  are  possible,  it  may  not 
be  desirable  that  the  one  who  would  have  fallen  heir  to  the  heritage 
should  have  titles  to  these  bonds  made  up  in  his  favour,  so  as  to  dis- 
charge them,  and  account  for  the  proceeds  to  his  co-heirs.  The  curator 
bonis  may  not  be  disposed  to  take  the  responsibility  of  divesting  of 
the  estate  in  favour  of  stich  a  party.  *  In  this  case,  we  have  ascer- 
tained that  the  course  which  it  was  deemed  necessary  to  follow  was 
a  troublesome,  tedious,  and  somewhat  expensive  process,  which 
we  need  not  take  up  space  by  describing  nere ;  whereas,  had  the 
curator  possessed  the  power  to  uplift  and  discharge  the  bonds,  and 
to  divide  the  proceeds  qua  curator,  it  wonld  have  been  a  simple, 
expeditious,  and  inexpensive  matter  to  do  so ;  and  it  seems  to  us  Uiat 
there  can  be  no  two  opinions  in  regard  to  its  desirableness. 

This  brings  us  appropriately  to  the  consideration  of  the  practice 
of  the  Court  in  regard  to  special  powers. 

So  far  as  we  understand  the  matter,  special  powers  granted 
by  the  Court  to  a  factor  do  not  protect  him  against  any  question 
which  may  afterwards  be  raised  by  a  party  beneficially  interested  in 
the  estate,  as  to  the  expediency  of  having  exercised  these  powers. 
Thersame  Court — ^perhaps  the  same  judges — that  granted  the  special 
powers  may  (as  we  believe  they  have),  in  such  an  event,  find  the 
objections  to  the  exercise  of  the  special  powers  to  be  well  founded, 
and  visit  the  factor  with  the  legal  consequences. 

This  is  a  most  anomalous  state  of  affairs,  and  places  the  whole 
system  of  special  powers  on  a  very  worthless  footing.  It  assumes 
that  the  Court  may  sometimes  authorise  what  is  improper,  and  thos 
lead  the  factor  into  a  difficulty ;  whilst,  on  the  other  hand,  it  is  al- 
ledged  that  they  sometimes  refuse,  or  with  difficulty  grant,  what  is 
expedient  and  necessary.  Independent  of  this,  however,  there  are 
cases  where  special  powers  are  deemed  necessary,  and  where  the 
Court  are  in  use  to  grant  them  (thus  plainly  indicating  the  propriety 
of  such  applications),  but  which  seem  to  us  to  be  wholly  unneces- 
sary, and  therefore  a  waste  of  expense. 

For  example,  if  a  debtor  in  a  bond  for  L.500  wishes  to  pay  it  up, 
the  factor  deems  it  necessary  to  apply  to  the  Court  for  special 
powers  to  grant  a  discharge  of  the  security.  The  Court,  as  a  matter 
of  course,  grants  the  authority.  The  authority  to  do  what  ?  The 
authority  to  do  a  thing  there  can  be  no  doubt  about,  and  which 
there  is  no  avoiding.  To  carry  through  this  application,  however, 
implies  a  printed  petition  to  the  Court,  intimation,  a  remit  to  the 
Lord  Ordinary,  a  remit  by  him  to  the  accountant  of  Court,  a  report 
by  the  accountant  to  the  Lord  Ordinary,  and  a  report  by  the  Lord 
Ordinary  to  the  Court,  costing  probably  one  yearns  interest  of  the 
L.500,  if  not  more. 
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Again,  the  superior  of  property  to  which  the  pupil  heir  has  suc- 
ceeded demands  an  entry,  and  threatens  an  action  to  compel  it. 
Can  there  be  any  doubt  the  factor  is  bound  to  make  up  titles  in  the 
person  of  the  pupil,  in  order  to  avoid  an  action,  if  for  no  other 
reason  ?  He  deems  it  necessary,  however,  to  go  through  the  form 
—for  it  is  only  a  form — of  applying  to  the  Court  for,  and  as  a 
matter  of  course  obtaining,  authority  to  do  what  he  would  be  com- 
pelled to  do  by  the  same  judges,  if  applied  to  through  an  action  at 
the  instance  of  the  superior.  We  senously  incline  to  oelieve,  that  if 
kw  theories  were  permitted  their  full  scope,  men  would  ultimately 
come  to  eat  and  arink  according  to  act  of  sederunt,  and  walk  by 
forms  of  process.  There  seems  no  end  to  the  morbid  craving  for  law 
forms  in  room  of  the  dictates  of  common  sense  and  obvious  utility. 

Doubtless  there  are  cases  of  importance  from  time  to  time  arising ; 
snch,  for  example,  as  a  proposal  to  sell  an  estate  to  pay  off  pressing 
debt,  a  lease  or  minerals,  and  so  forth.    These  are,  in  their  essence, 
impcntant  questions,  not  of  form,  but  of  substance ;  and  we  do  not 
say  that  questions  of  this  kind  should  not  be  submitted  in  a  simple 
form  to  the  Lord  Ordinary  or  the  Court.     But  whilst  thero  is  no 
£fierence  of  practice  in  granting  what  we  hold  to  be  unnecessary 
powers,  such  as  we  have  been  describing,  there  is  difference  of 
pnctice  betwixt  the  two  divisions  of  Court  in  applications  of  an 
important,  and  theroforo  necessary  kind.    We  find  one  Division 
Wds  it  is  incompetent  to  authorise  a  curator  to  borrow  money  on 
tbe  security  of  the  heriteble  estate  under  his  management,  to  enable 
pressing  debts  to  be  paid  off— thus  in  effect  leaving  the  property  a 
prev  to  adjudications.     The  other  Division  grants  power  to  borrow, 
incf  even  to  sell,  whero  necessity  is  clearly  made  out.     In  the  case 
of  Waddellj  19th  Feb.  1851,  the  Second  Division  held  it  was  incom- 
petent to  grant  special  powers  to  a  tutor  at  law  to  lease  a  colliery  for 
a  term  of  years.    In  the  case  of  Kincaidy  12th  July  1856,  the  First 
Division,  upon  the  application  by  a  tutor  at  law  to  grant  a  lease  of  a 
hrm  for  a  term  of  years,  and  having  had  the  case  of  Waddell  specially 
brought  under  their  notice,  pronounced  an  interlocutor  finding  the 
application  competent  and  airerwards  granted  the  powers  craved.   It 
is  thus  obvious  that,  in  questions  of  principle,  as  well  as  in  matters 
of  form,  the  two  Suprome  Courts  aiffer  considerably  from  time  to 
time.     It  is  needless  to  say  that  this  is  inconvenient,  and  to  be  re- 
f^retted.     Accordingly,  the  question  which  is  now  assuming  shape 
i&  this :  How  is  procedure  in  incidental  applications  to  be  simplified, 
the  practice  to  be  rendered  uniform,  ana  conflicting  judicial  inter- 
pretations of  law  avoided  f     We  recommend  this  subject  to  the  law 
vefermers  of  the  present  day. 

As  a  final  illustration  of  the  tendency  to  create  expense  which  we 
bambly  think   might   be  avoided,  we   refer  to  the  most  rocent 
reported  case — CrighUmy  16th  January  1857.    From  an  examina- 
tion of  the  proceedings,  we  find  that  the  father  of  the  pupil  had 
rot.  I. — no.  nr.  Apan.  1867.  e  e 
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agreed  npon  the  sale  of  certain  house  property  for  the  sum  of  L.560, 
but  died  oefore  the  price  was  paid  and  a  disposition  granted.  The 
purchasers  were  the  directors  of  a  bank,  who  wished  to  make  an 
iaddition  to  their  own  premises,  which  adjoined ;  and  the  price  was 
thus  much  larger  than  the  market  value,  which  the  report  of  a 
qualified  party  stated  to  be  L.210.  This  was  the  pupirs  whole 
estate ;  and  the  sale  by  the  father,  even  if  it  had  not  been  binding 
on  his  heir,  it  was  clear,  would  still  be  for  the  interest  of  the  heir  to 
carry  out. 

The  steps  of  procedure  we  may  recapitulate  : — 

1st.  There  was  a  petition  to  the  Court  setting  forth  the  facts. 

2d.  Intimation  was  ordered. 

3d.  The  Court  remitted  to  the  Lord  Ordinary. 

4th.  The  Lord  Ordinary  remitted  to  the  accountant  of  Court 

5th.  The  accountant  reported  to  the  Lord  Ordinary. 

6th.  The  Lord  Ordinarv  reported  to  the  Court. 

7th.  The  Court  granted  authority  to  make  up  titles  in  the  person 
of  the  pupil;  but, 

8th.  Quoad  ultrctj  remitted  to  the  Lord  Ordinaiy  to  enquire  and 
to  report. 

That  is  to  say,  the  Court  did  not  satisfy  themselves  on  the  whole 
matter  at  once,  which  the  papers  enabled  them  to  do,  and  grant 
authority  to  make  up  titles  and  to  sell ;  but  as  a  matter  of  form 
dealt  only  with  what  we  may  term  the  perfectly  unnecessary  and 
self-evident  matter,  leaving  the  substance  of  the  application  undis- 
posed of,  and  probably  only  to  be  disposed  of  after  titles  have  beai 
made  up  by  a  fresh  set  of  remits  and  reports. 

The  importance  of  the  subject  we  have  been  treating  of  may  be 
further  illustrated  by  stating  that,  according  to  the  annual  return  we 
have  already  referred  to,  the  funds  under  the  Pupils'  Protection 
Act  amount,  at  the  lowest  estimate,  to  L.1,21 1,748,  9s.  3d.  This 
is  independent  of  heritable  property  of  much  greater  value. 

From  what  we  have  said,  it  must  be  quite  obvious  that  the  forms 
of  Court,  as  at  present  practised  and  enforced,  and  the  serious 
expenses  they  occasion,  are  in  the  highest  degree  oppressive  to 
small  estates,  of  which  there  are  many  under  judicial  management 
It  must  also,  we  think,  appear  quite  plain  that  much  of  the  oppres- 
sive procedure  complained  of  might,  without  any  sacrifice,  be  dis- 
pensed with.  We  trust,  therefore,  that  the  remarks  we  have 
ventured  to  offer  will  not  be  viewed  in  the  light  of  an  attempt  to 
cast  reflections  on  the  Court  of  Session,  but  as  the  result  of  an 
honest  desire  to  promote  improvement  in  the  administration  of  the 
property  of  those  helpless  persons  who,  above  all  others,  have  claims 
to  the  protection  of  the  law  and  the  sympathy  of  the  public  By 
relieving  the  Court  of  much  unnecessary  procedure,  valuable  time 
would  TO  saved,  and  useless  expense  avoided. 
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BUtory  of  the  Scotch  Poor-Law  in  Connection  with  the  Condition 
of  the  People,  By  Sir  Geo.  Nicholls,  K^C.B.  London: 
John  Murray. 

I  The  aocial  history  of  a  people  is  to  be  read  in  its  legislation.  In  no 

t  particnlar  is  the  progress  oi  opinion  better  exemplified  than  in  the 

f  altered  spirit  of  the  statutes  which  were  successively  passed  relative  to 

tbe  poor.     A  history  of  the  law  of  Scotland  is  a  book  which  yet 

renudns  to  be  written  ;  but  we  are  glad  that  it  has  now  received  so 

Talnable  a  contribution  from  one  so  well  qualified  for  the  task  as  the 

bistarian  of  the  English  Poor-Law,  the  Secretary  to  the  Poor-Law 

Board.     Though  not  practically  conversant  with  the  operation  of 

the  Poor-Law  in  this  country,  the  whole  question  is  one  which  the 

sothor  has  long  made  peculiarly  his  oMm  ;  and,  therefore,  apart  from 

tiie  general  interest  of  the  subject,  we  have  no  doubt  whatever  that, 

in  the  words  of  the  dedication,  to  ^'  The  Members  of  the  several 

Parochial  Boards,"  this  Account  of  the  Rise  and  Progress  of  tiie 

Scotdi  Poor»Law  ^^  will  be  found  most  useful  in  its  administra- 

tion.** 

The  leading  design  of  the  earlier  efforts  of  the  Scotch  Parliament 

in  this  matter,  appears  to  have  been  a  restraint  of  the  evil  according  to 

the  mde  notions  of  the  time.   Acts  were  passed  respecting  vagrancy, 

with  a  view  of  putting  down  poverty,  in  much  tne  same  way  as  a 

London  magistrate,  in  more  modern  times,  resolved  to  ^^  put  down 

suicide.''     Down  to  the  time  of  James  VI.  certain  statutes  (termed 

^  loveable"  in  one)  were  passed  ^'  for  the  staincheing  of  masterful 

h^gf^uTB  and  sornares,  that  daily  oppress  and  heiyis  the  king's  puir 

lieges.**     The  means  proposed  for  this  purpose  by  1449,  c.  22,  are 

ioipriaonment  and  irons,  ^^  so  long  as  they  have  any  goods  of  their 

own  to  live  upon,"  and  if  they  had  nothing  to  live  upon,  '^  their  ears 

to  be  nailed  to  the  trone  or  any  other  tree,  and  then  cut  off,  and 

ibemselves  banished  the  country."     By  and  by,  however,  a  better 

tpirit  prevttled.     The  Act  of  1579  was  passed,  and  became  the 

Was  of  the  Scottish   Poor-Law.     ^^  It  fixes  seven  years  as  the 

teem  of  residence  for  establishing  parochial  or  burghal  chargeability. 

It  provides  for  the  appointment  of  overseers  and  collectors,  and  for 

panishing  poor  persons  who,  being  able,  refuse  to  work,  thereby  im- 

plring  that  they  are  to  be  set  to  work.   It  also  imposes  a  penalty  for 

i^lievmg  unlicensed  beggars,  and  provides  for  tlie  putting  out  of 

pauper  children  to  service."     These  important  provisions — many  oi 

them  identical  with  the  English  Act  14  Elizabeth — fpimed  the  firr^ 
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radiments  of  a  parochial  system.  In  a  few  years  further  attempts  at 
legislation  were  made ;  but,  from  this  time  the  systems  employed  in 
England  and  Scotland,  hitherto  much  analogous,  became  totally 
different.  The  EnglUh  Parliament  adopted  two  carefully  prepared 
statutes  consolidating  the  prior  legislation, — one  providing  for  the 
relief  of  the  destitute  poor,  the  other  for  the  punishment  of  vaga- 
bonds and  beggars.  But  the  Scotch  Parliament,  wearied  with  the 
failure  of  their  former  efforts,  committed  the  whole  matter  to  the  dis- 
cretion of  kirk-sessions.  By  various  Acts,  particularly  1597, 1672,  a 
proclamation  of  Will.  IIL  in  1692,  and  the  Act  of  1698,  the  heritors 
and  kirk-session  in  every  parish  were  allowed  to  tax  the  inhabitants, 
and  apply  the  proceeds,  as  well  as  church  collections  and  other  bene* 
factions,  to  the  support,  Ist,  of  the  aged  and  impotent  poor;  2d) of 
the  vagrant  mendicants,  who,  not  being  permitted  to  vaig  or  beg, 
were  rorced  to  work  for  their  maintenance  in  certain  ^'  correction- 
houses,"  which  were  to  be  erected  for  the  purpose.  The  latter  por- 
tion of  the  law  soon  fell  into  desuetude ;  but  in  all  other  parUcolars 
the  law  continued  on  the  footing  on  which  it  was  placed  by  these 
different  statutes,  till  the  passing  of  the  8  and  9  of  the  Queen. 

In  reviewing  the  provisions  of  the  various  Acts  of  the  Scots  Parlia- 
ment, the  author  takes  occasion,  so  far  as  the  limited  nature  of  his 
resources  will  allow,  to  give  some  insight  into  the  social  condition  of 
the  people  at  different  periods.  At  the  time  of  the  union  in  1707, 
the  population  was  estimated  at  1,050,000 ;  and  therefore,  deducting 
the  losses  caused  by  numerous  wars,  and  the  frequent  recurrence  of 
famine,  the  population  he  estimates  to  have  been  about  1,000,000  at 
the  time  of  James'  accession  to  the  English  throne  in  1603.  And 
yet  in  1698  it  is  said,  on  the  authority  of  Fletcher  of  Saltoun,  that 
there  were  nearly  200,000  vagrants  and  beggars  throughout  the 
country.  It  cannot  be  wondered  at,  therefore,  that  we  meet  with  so 
frequent  instances  in  our  old  statute-books  of  the  anxiety  of  the  Le- 
gislature on  this  subject.  In  1820  the  number  of  the  poor  was 
about  2^  per  cent,  of  the  population,  and  cost  the  conntry,  on  an 
average,  Is.  3d.  per  head  on  the  population.  In  1853  the  average 
cost  per  head  is  stated  to  be  8s.  9a. 

A  large  portion  of  the  Tolume  is  occupied  with  a  detail  of  the 
various  investigations  which  were  instituted,  particularly  the  inquiry, 
by  Royal  Commission  in  1843,  and  the  other  proceedings  which 
took  place  in  connection  with  the  passing  of  the  Poor-Law  Amend- 
ment Act  of  1845.  The  work  closes  with  a  discussion  of  the 
effects  of  that  statute,  in  providing  for  the  evils  it  was  intended  to 
remedy,  the  failure  of  the  pauper  colonies  of  Holland,  and  the  ques- 
tion of  Poor-Law  administration  generally.  It  will  thus  be  seen 
that  it  contains  much  that  may  be  useiiil,  not  to  the  practical 
lawyer  only,  but  to  all  who  take  an  interest  in  one  of  the  most  deli- 
cate and  perplexing  social  problems  with  which  the  Legislature  was 
ever  called  upon  to  deal. 

We  cannot  close  this  volume  without  adverting  to  the  admirable 
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illastration  it  affords  of  the  necessity  of  a  matter  to  which  we  ad- 
Terted  in  our  first  number — the  revision  of  our  statute  law.  As 
directly  or  indirectly  bearing  on  the  subject,  Sir  George  Nicholls 
has  occasion  to  refer  to  nearly  fifty  Acts  of  Parliament,  all  of  which, 
save  the  two  passed  in  the  present  reign,  are  perfectly  valueless,  so 
far  as  the  administration  of  the  Poor-Law  is  concerned.  Surely  it 
is  time  that  the  statute-book  was  weeded  of  all  this  surplusage. 
Eveiy  Act  of  Parliament  has  been  literally  tossed  at  random  into 
this  mare  magnumy  and  allowed  to  find  its  own  way,  and  assert  its 
DWD  importance  by  sheer  dead  weight ;  and  now,  after  the  lapse  of 
centuries,  with  many  Acts  in  desuetude— some  repealed  wholly,  and 
many  more  but  partially — the  practitioners'  shelves  have  still  to 
groan  under  the  useless  mass,  and  the  dreary  barren  waste  has  ever 
to  be  traversed  to  find  that  law  which,  under  a  proper  system  of 
classification  and  consolidation,  might  be  discovered  in  a  tithe  of  the 
time,  and  with  a  hundredth  part  of  the  anxiety.  The  work,  how- 
erer,  is  too  important  to  be  undertaken  without  official  sanction,  as 
viznj  defects  would  have  to  be  supplied  by  the  authority  of  Parlia- 
ment. But  the  matter  is  one  of  pressing  importance,  to  which  we 
think  the  Lord  Advocate  should  take  the  first  opportunity  of  direct- 
ing his  attention. 


CampbelTs  Lives  of  the  Lard  Chancellorsy  Vols.  I.,  11.,  and  III.^ 
London :  John  Murray. 

TelAlT  these  lives  of  the  Chancellors  of  England,  which  their  noble 
author,  upwards  of  ten  years  ago,  said  '^  were  on  everv  table,  and 
almost  on  every  toilet,"  might  be  still  more  extensively  known,  they 
kve  been  published  in  a  cheaper  and  more  convenient  form.     Fol- 
lowing the  example  of  his  distinguished  friend  Mr  Hallam,  the  Chief 
Jusdce  tells  us  tnat  he  has  adopted  the  present  plan  with  a  view  of 
making  the  work  more  accessible  to  all  wno  may  have  a  taste  for  such 
reading.     Surely  this  must  be  a  very  large  class ;  for  though  there 
is  a  tendency  in  the  present  day  to  be  content  with  the  generaliza- 
tions of  the  historian,  in  preference  to  the  minuteness  of  the  industri- 
ous biographer,  still,  when  biography  and  history  are  so  intimately 
associated,  when  the  lives  of  great  men  are  but  commentaries  on  the 
most  important  events  of  their  particular  eras,  and  when,  especially, 
we  become  acquainted  with  the  history  of  English  jurisprudence,  we 
are  sure  that  even  the  lovers  of  the  frivolities  of  fiction  itself  will 
repair  with  pleasure  to  so  deeply  interesting  and  so  highly  instruc- 
tive a  work.     Lord  Campbell  seems  to  regret  that  the  book  appears 
ia  a  less  ostentatious  form  than  in  the  three  former  editions ;  but  the 
increased  number  of  readers  will  be  more  than  a  compensation  for 
tile  more  stately  volume  and  the  more  agreeable  page. 
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Address  by  Mr  Sheriff  Steele  to  the  Glasgow  Juridical  Soeietj/  on  hlh 
November  1856. 

Address  delivered  by  Andrew  Banna^He,  Esq.y  to  the  Glasgow  Legal 
and  Speculative  Society^  cU  the  Opening  Meeting  of  their  Fifth 
Winter  Session,  on  26th  November  1856. 

It  augurs  well  for  the  future  of  the  l^al  profession  in  the  western 
metropolis,  that  their  neophytes  can  boast  of  two  such  gymnasia  as  are 
namea  above — the  one  now  numbering  nine  winters,  and  jts  younger 
sister  blooming  in  her  fifth. 
It  is  encouraging  also  thus  to  find  the  Nestors  of  the  profession  ^fiog 

J)atemal  counsel  to  those  whp  are  at  the  ^'  Schools  of  the  Prophets  f 
or,  as  Mr  Bannatyne  observes,  '^  It  is  a  duty  which  those  who  hare 
reached  nearly  the  end  of  their  career,  owe  to  those  who  are  only  at 
its  commencement,  to  communicate  the  lessons  which  their  experi- 
ence has  taught  them;"  and,  we  may  add,  which  their  careers  so 
eloquently  exemplify. 

Sheriff  Steele  takes  a  wider  range  than  his  talented  compeer.  He 
gives  an  interesting  outline  of  a  "  Law  Cluff^  in  which  his  own 
nighly  legal  powers  were  forged  and  fabricated,  and  with  the  sad 
recital  of  many  bright  names,  now  only  existing  in  fond  memory,  he 
explains  their  mode  of  procedure :  how  they  discussed  firom  Session 
3apers  cases  which  were  on  the  Bolls  of  the  Supreme  Court,  de- 
ignted,  of  course,  when  the  Senators  of  Justice  coincided  with  their 
anticipatory  decision,  and  still  more  so  when,  their  Lordships  having 
come  to  a  contrary  conclusion,  the  House  of  Lords  ^^  set  matters 
right  by  agreeing  with  the  Society  instead  of  the  Session^ 

The  learned  Sheriff  traces  the  progress  of  mind  from  the  heavr 
tome  of  learned  disquisitions,  such  as  by  the  poet  described — 


h 


**  The  bookful  blockhead,  ignorantly  read, 
With  loads  of  learned  Itimber  in  his  head." 

Next,  learning  took  a  more  discursive  form,  and  percolated  through 
the  Britbh  Essayists.  On  the  fall  of  these  princes  of  literature 
arose  the  age  of  Societies.  These  had  their  day,  and  on  its  wane 
arose  the  period  of  the  Lecture  Room  and  the  Newspaper.  Bat, 
considering  the  present  state  of  the  latter,  he  anticipates  the  recm* 
rence  once  more  of  Societies.  Carlyle  appears  somewhat  of  the 
same  opinion  when,  in  his  graphic  language,  he  writes — *'  Soul 
must  catch  fire  through  a  mystic  contact  with  living  soul.    Mind 

Erows  not  like  a  v^etable,  by  having  its  roots  littered  with  etymo- 
gical  compost,  but,  like  a  spirit,  by  mysterious  contact  with  spirit, 
thought  kindles  itself  at  the  fire  of  living  thought." 

Mr  Bannatyne  keeps  closer  to  his  text  than  the  Sheriff,  and  his 
address  is  iull  of  admirable  admonition  for  the  guidance  of  those 
who  then  sat  at  the  i5get  of  Gamaliel.     We  coroially  subscribe  to 
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his  opinion,  when  speaking  of  the  province  of  legal  facnlties,  **  that 
one  of  the  most  legitimate  objects  to  which  such  a  body  can  apply 
itself  i»y  the  superintendence  of  the  education  of  those  who,  under 
its  auspices,  are  preparing  themselves  for  professional  life ;  and  the 
encoaragement  of  a  training  society,  calculated  to  elevate  the  stan- 
dard of  character  and  acauirement  in  the  future  members  of  the 
body.''  Also,  this  his  caution  is  valuable  to  hundreds  of  all  classes : 
"I  counsel  you  to  exact  from  every  member  who  proposes  to  take 
a  part  in  your  proceedings  a  careful  preparation  of  himself,  first, 
b?  reference  to  oooks,  and,  second,  by  what  is  of  equal  importance, 
a  painstaking  excogitation  of  the  subject  in  his  own  mkid ;  insist 
not  only  that  the  food  shall  be  of  the  best  quality  and  well  cooked, 
but  that  it  shall  be  well  masticated,  so  that  it  may  be  easy  of  assimi-* 
lation  and  digestion,  and  prove  nourishing  to  the  body," 

The  young  lawyers  of  Glasgow  are  under  a  deep  debt  of  grati- 
lode  to  the  learned  authors  for  their  addresses,  which  we  trust 
in'H  have  a  circulation  not  limited  to  the  sound  of  the  Bell  of  St 
Kentigem. 


SERIALS. 


The  Law  Chronicle. — ^This  is  the  name  given  to  a  series  of  reports 
of  Sheriff  Court  cases,  which  are  in  course  of  publication  at  Dundee. 
We  commend  our  little  brother  to  the  attention  of  our  readers. 
The  idea  is  excellent ;  its  originator  deserves  credit  for  the  service 
he  has  rendered  to  his  local  brethren ;  and  we  hope  to  see  the 
example  followed  in  other  districts.  De  Minimis  Curamwf.  Though 
the  decisions  of  the  highest  esteemed  of  our  local  judges  are,  for  the 
most  part,  of  no  earthly  consequence  to  any  one  save  the  suitors, 
inasntuch  as  they  do  not  bind  the  authors  themselves,  far  less  others 
pf  co-ordinate  jurisdiction,  still  there  are.  many  questions  of  much 
interest  now  coming  before  the  local  courts  which  are  never  again 
heard  of.  For  example:  There  are  many  cases  relative  to  the 
important  branches  of  poor  law,  bankruptcy,  railways,  and  all  cases 
under  L.25y  where  the  sentences  of  sheriffs  btb  final  and  conclusive. 
There  are  also,  in  all  cases  which  come  before  them,  points  of  prac- 
tice, and  various  readings  of  the  same  statutes  of  forms,  which  pro- 
duced great  diversity  ofpractice  and  inconvenience  to  all  who  have 
to  apply  for  redress  to  these  judicatures.  An  accurate  report  of 
iQcb  cases  is,  therefore,  of  mucn  public  advantage.  With  the  view 
of  meeting  this  object,  the  enterprizing  local  bar  of  Dundee  some 
time  ago  started  this  journal,  edited  by  one  of  their  number.  It  soon 
vas  extended,  so  as  to  embrace  cases  decided  by  the  various  sheriffs 
of  the  same  circuit,  namely,  Perth,  Fife,  and  Forfar.  Meeting  with 
t^nsiderable  success,  it  now  occasionally  reports  cases  from  the  dif- 
ferent local  courts  throughout  Scotland.     If  the  reports  be  we'' 
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selected,  so  as  to  confine  the  cases  to  matters  of  general  bterest, 
and  to  points  of  form  and  practice,  it  will  be  a  fitting  companion  to 
the  decisions  of  the  Supreme  Court;  for,  though,  as  we  have  said, 
the  judgments  are  not  authoritative,  they  are  at  least  most  admirable 
legal  essays^  which,  coming  fix>m  such  men  as  Sheriffs  More  and 
Barclay  of  Perth,  or  Sheriff  Logan  of  Forfar,  have  a  value  more 
than  evanescent  and  an  interest  more  than  ephemeral.  The  reports 
are  very  well  done,  clear  and  concise,  and,  at  the  same  time,  not 
obscured  with  details  of  no  bearing  on  the  question  at  issue. 

The  Meniteur  Dea  Coura  Publics  LUeraire  Scientifiqne  et  PhUm- 
phiqrtej  is  the  title  of  a  new  Parisian  Journal  for  the  publication  of 
an  outline  (critical  and  expository)  of  tne  prelections  of  those  masters 
of  science  who  have  renaered  so  famous  the  various  literary  insti- 
tutions of  the  French  capital ;  e.  ^.,  the  College  de  France,  Sor- 
bonne.  Conservatoire  des  Arts  et  Metiers,  Ecole  des  Langues  Ori- 
entalesy  Museum,  etc.  Addressing  itself  to  both  the  student  and 
the  general  reader,  it  will  form  an  admirable  medium  for  extending 
the  comparatively  select  audience,  to  which  the  refined  taste  and 
cultivated  learning  of  the  Parisian  professors  have  necessarily  been 
hitherto  limited.  The  wide  field  at  the  editoz^s  disposal,  enables 
him  to  present  in  each  number  a  selection  varied  enough  to  meet 
every  taste.  We  have  here,  for  instance,  the  substance  of  the  fint 
of  a  series  of  lectures  by  M.  Berger  on  Latin  eloquence  at  the 
Sorbonne,  and  another  on  the  same  subject  by  M.  Begault  at  the 
College  de  France ;  varied  with  a  discourse  by  M.  Boadrillant  on 
Political  Economy.  It  will  form,  when  complete,  a  volume  of  most 
attractive  matter,  deficient  only  in  that  which  it  is  beyond  the  power 
of  the  press  to  supply,  the  animated  manner  and  dramatic  force; 
which  add  so  greatly  to  the  charms  of  French  eloquence. 

The  Revue  EUtoriqtte  de  Droit  Francois  et  Etranger  (Jan.  Fev.) 
is  a  number  worthy  of  the  high  range  it  occupies  in  the  field  of 
Jurisprudence.  The  most  learned,  and  to  a  Scotch  lawyer  most  in- 
terestmg,  article,  is  one  by  M.  Derome — Considerations  Sur  les  De- 
veloppements  Historiques  de  la  preuve  litterale  dans  Tancien  Droit 
Francais.  The  author  throws  much  light  on  a  remarkably  enrions 
subject  of  inquiry,  and  we  commend  it  to  the  attention  of  all  who 
have  an  inclination  for  the  scientific  study  of  this  important  branch  of 
legal  and  public  economy.  It  is  followed  by  a  continuation  of  an 
elaborate  examination,  Du  Fouvoir  Judiciare  en  Angleterre— an 
article  to  us  less  attractive  than  a  contribution  by  M.  Sclopis,  on  Les 
lois  des  Lombards ;  the  effect  of  whose  legislation  has  been  more  or 
less  felt  in  most  countries  in  Europe.  A  tasteful  tribute  to  the  memoiy 
of  M.  Desmante,  and  some  smartly  written  notices  of  contemporaiy 
literature  complete  the  Number. 
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MARRIAGE  WITH  A  DECEASED  WIFE'S  SISTER. 

AH0568T  the  authorities  cited  in  support  of  the  illegality  of  such  a  contract,  we 
do  not  recollect  of  haring  seen  any  allusion  to  the  following,  as  to  the  law  and 
pndice  of  Scotland  at  a  very  early  period.  In  the  life  of  St  Margaret,  queen 
of  Malcolm  III.,  written  by  her  confessor,  Turgot,  there  is  reference  to  a  very 
distinct  prohibition  of  such  marriages.  After  giving  an  account  of  a  provinciid 
cooocil,  at  which  the  king  and  queen  were  present,  and  in  which  the  latter 
tgreed  with  the  ecclesiastics  and  carried  her  point,  as  to  the  proper  period  for 
boldiflg  Lent — as  to  enforcing  the  celebration,  and  pulling  down  abuses  in  the 
mode  of  celebrating  mass, — ^and  enforcing  the  observation  of  Sunday,  her  bio- 
grapher adds, — ^*  Illicita  etiam  novercarum  oonjugia  similiter  et  nxorem  firatris 
deluett  fratrem  superstitem  dncere  quae  ibi  antea  fiebant,  nimis,  ostendit  eze- 
enadi  et  a  fidelibus  velut  ipsam  mortem  devitanda.  Multa  quoque  alia  qum 
coBtalSdei  regulam  et  ecclesiasticarum  obserrationum  instituta  inoleverant,  ipsa 
ioeodem  Concilio  domnare,  et  de  Regni  sui  finibus  curavit  proturbare."  There 
u  hen  evidence  incapable  of  contradiction,  being  the  testimony  of  a  contempor- 
vj  who,  in  all  probability,  was  present  at  the  Council,  that  marriage  with  a 
ddceased  wife's  sister  was,  from  a  verr  early  period,  prohibited  and  looked  upon 
«ith  execration,  and  that  in  a  council  composed  of  the  highest  authorities  in  the 
loDgdom,  both  ecdesiastieal  and  civil.  The  subsequent  consuetudinary  practice 
^  for  800  years  been  in  accordance  with  what  may  be  considered  the  earliest 
^tidi  Statute  of  which  we  have  any  record. 

A.  O.  B. 

SERVICE  OP  HEIRS. 
^  the  style  of  a  Petition  for  Special  Service  given  at  page  285  of  the  new 
edition  of  Juridical  Styles,  I  observe  that  the  statutory  words  ''in  special" 
ve  omitted  both  in  the  part  of  the  petition  where  the  heirship  of  the  petitioner 
tt  set  forth^  and  in  the  prayer.  As  these  words  seem  to  me  to  be  essential,  I 
ttke  the  liboty  of  suggesting  to  the  profession,  through  the  medium  of  vour 
Journal,  the  necessity  of  adding  the  omitted  words  to  the  style,  so  as  to  make  it 
coDfonn  to  schedule  B.  of  the  source  of  these  Acts. — ^I  am,  Sir,  your  obedient 
serrant. 


GBEBifOGK,  March  28, 1867. 


A  SUBSCBIBEB. 


Higfat  nf  f mainiia. 

COURT  OF  SESSION. 
FIRST  DIVISION. 

ROBBRTBON  V,  WiLSON. — MoTCh  3. 

AifoeaiUm — Omp^Unwy  ofadvoeaHnff  an  action  of  Interdict  on  the 
Quc$tian  (if  Expenses. 
Interim  interdict  in  a  Sheriff  Court  action  was  recalled  in  December  1840. 
'Hie  process  then  fell  asleep  till  1863,  when  it  was  wakened,  for  the  purpose 
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of  having  the  action  dismissed  with  costs,  in  respect  of  the  pursaer  hanog 
ceased  to  insist  in  it.  A  proof  was  allowed,  and  lutimatelv  the  sheriff  fonnd 
neither  party  entitled  to  expenses.  4* he  pursuer  claimed  his  expenses,  and 
advocated  the  cause :  Objected  to  the  competency  of  the  advocation.  The 
whole  question  is  one  of  expenses  ;  and  it  has  heen  decided,  that  in  estimating 
the  value  of  a  cause  with  a  view  to  advocation,  expenses  are  not  to  he  indaded. 
Murray  v.  Mitchell,  10th  March  1855 ;  Hopkirk  v.  Wilson,  21st  December 
1855. 

Riplied, — ^The  conclusions  of  the  summons  afford  the  proper  criterion  of 
the  value  of  a  cause  in  a  ouestion  as  to  the  competency  of  advocation.  0^ 
tion  repelled ;  a  process  of  interdict,  being  in  its  own  nature,  capable  of  being 
advocated,  and  its  money  value  not  to  be  estimated  by  the  money  value  in  the 
conclusion  of  the  summons,  nor  by  the  expenses  decided  for. 

Gbahaii  Barhs  and  Othebs  v.  Hill  and  Otbebs.— ilforcft  5. 
LiaJUlUjf  of  Thutees — NegaiivB  Prescription. 
The  late  Mr  Bams  died  in  1791.  He  had  executed  an  entail  of  his  knds 
in  fiivour  of  a  certain  series  of  heirs,  and  conveyed  his  remaining  means  to 
trustees  to  be  invested  in  land,  and  entailed  by  them  on  the  same  series  of 
heirs.  The  funds  realized  L.7800.  In  1812,  the  trustees  purchased  the  estate 
of  Hobsland  for  L.I  2,000 ;  and,  in  order  to  make  up  the  purchase  money,  tbey 
borrowed  L.2000  under  a  personal  bond  gran  tea  by  themselves,  and  laid 
L.2200  as  a  real  burden  on  the  land.     The  then  heir  of  entail  approved  of  tbe 

?urchase,  and  drew  the  free  annual  produce  of  the  estate  till  his  death,  in  1850. 
he  present  pursuer  then  succeeded  to  the  estate ;  but  the  lands  being  much 
depreciated  in  value,  he  repudiated  the  purchase,  and  brought  an  action  of 
count,  reckoning,  and  payment  against  the  trustees,  calling  on  them  to  invest 
the  L.7800  in  the  purcnase  of  lands  to  be  entailed,  and  to  take  the  purchase 
of  Hobsland  on  themselves.  He  pleaded^ — that  the  trustees  had  no  right  to 
purchase  land  for  a  price  beyond  the  amount  of  the  trust  funds  ;  and  that,  when 
they  had  done  so,  they  ought  at  once  to  have  sold  a  portion  to  pay  off  the 
debt.  The  trustees  explained,  that  no  suitable  propertv  could  be  found  for  a 
smaller  price,  and  that  the  depreciation  in  the  value  of  land  which  followed 
the  peace  of  1815  prevented  a  re-sale.  They  pleaded  the  negative  prescrip- 
tion. Replied^  the  negative  prescription  cannot  be  pleaded  in  an  action  of 
accounting.  Held^  that  the  circumstance,  that  the  present  action  arose  out  of 
trust  matters,  did  not  bring  it  within  the  exceptions  to  which  the  negative 
prescription  did  not  apply.  Therefore  the  plea  in  defence  sustain  as  t  bar 
to  a  challenge  of  the  purchase  of  Hobsland,  in  1812,  but  without  prejudice  to 
all  questions  of  accounting  between  the  beneficiaries  and  the  trustees. 

B,  N. — Jambs  Dsnnt. — March  6. 
Process — Remit  Jrom  First  to  Second  Division, 
In  the  single  bills,  at  moving  a  reclaiming  note,  an  application  was  made  bj 
all  the  parties  to  the  cause  to  have  the  case  remitted  to  the  Second  Division,  ja 
order  that  it  might  be  more  speedily  disposed  of  than  the  pressure  of  business  in 
the  fHrst  Division  would  allow.  The  Court  felt  themselves  compelled  to  refuse 
the  application,  being  of  opinion  that  they  had  no  power  to  grant  it.  Once 
introduce  the  element  of  consent,  and  a  case  might  at  once  be  carried  per 
saMum  from  the  Sheriff  Court  to  this  Court,  or  vice  versa^  at  the  pleasure  or 
caprice  of  parties. 

PetitUmf  Maofablanb. — March  6. 

Judicial  Faetor^BanJtrvpUy  StattOe,  19  and  20  FicT.,  cap.  79. 

The  parties  interested  in  the  succession  of  a  person  deceased,  entered  into  an 

agreement  by  which  they  regulated  their  respective  interests.    No  title  had  been 

made  up  to  the  heritage  or  moveables  of  the  deceased,  but  there  had  been  oertam 

acts  of  management.    Application  was  now  made  for  the  appointment  of  a  judi- 
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dil&etor,  under  section  164  of  the  recent  Bankruptcy  Act,  19  and  20  Vict.,  cap. 
79.  Petition  ^ramied;  but  the  appointment  made  not  on  the  nomination  of  par- 
ties,—a  prindpk  which  the  Court  intimated  would  regulate  all  similar  appoint- 
menta. 

liIsssEB  V.  Sdcson's  Trustees. — March  ?• 
Process — Amendment  of  Libel. 
This  case  m^bs  hefcNre  the  Court  for  the  adjustment  of  issues,  and  was  a  con- 
joined process  of  declarator  of  right  to  a  piece  of  moss  land.     The  pursuer  de- 
icnhed  the  moss  as  *^  part  and  portion  of,  and  comprehended  within  the  bounds 
and  marches  of  the  lands  and  estate  of  Nether  BlainsHe,  the  property  of  the  pur- 
ser ;'*  whereas  it  was  not  so  comprehended  :  but  the  error  was  avoided  in  the 
'    issue.     The  pursuer  now  moved  for  leave  to  delete,  *'  and  comprehended  within 
the  bounds  and  marches  of,"  from  the  conclusion  of  the  summons.    ffeU  that  it 
VIS  incompetent  to  do  so^  and  that  the  blunder  was  fataL 

Petition^  Hamilton. — March  10. 
Entail — Mode  of  estimcsting  Burdens  on  Estate. 
la  estimating  the  burdens  on  an  entailed  estate,  they  are  to  be  taken  as  at  the 
dite  of  the  petition ;  and  it  is  not  competent  to  take  into  consideration  the  amount 
ot  the  improyement  expenditure  whicn  the  Court  are  prayed  to  sanction  as  a 
ebarge  on  the  estate,  with  a  view  to  deducting  the  interest  thereon  from  the  gross 
leataL 

Robertson  v.  Menzibs,  March  10. 
Landlord  and  Tenant — Joint  Tenancy. 
The  curator  honie  of  the  late  Duke  of  Athol,  in  1843,  let  a  farm  to  Malcolm 
lAd  Robertson,  and  the  survivor  of  them,  and  the  heirs  of  the  survivor ;  it  being 
dedared  that  the  lease  should  terminate  at  the  Duke*s  death,  unless  his  heir 
allowed  it  to  run  to  a  natural  termination, — which  event  happened.  The  tenants 
eatered  into  possession,  and  for  their  own  convenience,  they  divided  the  farm,  and 
each  paid  a  half  of  the  rent.  In  April  1861,  Malcolm  assigned  his  right  and  inte- 
rest in  the  tack  to  Menzies,  who  was  his  nephew,  but  not  his  heir-at-law.  The 
lasignation  was  intimated  to  the  landlord.  In  August  1 851  Malcolm  died,  leaving 
a  trust-settlement,  by  which  he  directed  his  trustees  to  make  over  to  Menzies  bis 
whole  crop  and  effects  on  the  farm  at  the  time  of  his  death.  Menzies  entered  in 
April  1851  into  possession  of  that  part  of  the  farm  occupied  by  Malcolm.  He 
reaped  the  half  of  tiie  crops,  and  paid  half  the  public  and  parochial  burdens. 
He  also  paid  half  the  rents,  and  his  name  was  entered  in  the  landlord's  rental- 
book  as  joint  tenant.  In  July  1853  the  pursuer  requested  him  to  remove,  and  on 
Ms  declinature,  raised  this  action  of  declarator  and  removing  against  him.  He 
pleaded,  that  the  assignation  in  favour  of  the  defender,  being  founded  on  Malcolm's 
ngfat,  expired  with  Malcolm's  death.  Replied,  the  destination  in  the  lease,  being 
^tuitous»  could  be  altered  at  pleasure ;  therefore  the  assignation  was  unexcep- 
tionable. Farther,  the  pursuer  was  barred,  by  acquiescence  and  homologation, 
from  chaUengxng  it.  Defence  repelled,  on  the  ground  that  there  was  not  enough 
to  overturn  the  pursuer's  right  under  the  originial  lease. 

Smith  and  Davidson  v.  Wilson. — March  11. 
Ezchuive  PrhnUge^Letters  Patent  not  Invalidated  by  Contemporaneous 

Invention. 
Smith  and  Davidson,  in  November  1853,  obtained  letters  patent  for  an  inven- 
tion for  ruling  ornamental  figures.  They  thereafter  filed  a  specification,  describ- 
ing the  nature  of  the  invention.  Wilson  also  invented  similar  improvements 
prior  to  November  1863,  the  date  of  the  provisional  protection  ;  but  he  did  not 
iQe  the  invention  for  the  purposes  of  his  trade  till  after  that  date,  though  the 
iQ4cbine  invented  by  him  was  capable  of  being  so  used.  But  having  aftetwarni 
Qsed  it,  the  pursuers  brought  this  action  for  alleged  infringement  of  their  pat'" 
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•Held,  That  there  was  not  such  prior  use  as  to  invalidate  the  pnrsner's  patent; 
also,  that  it  being  not  the  discovery  in  which  the  public  are  interested*  but  tbe 
disclosure,  the  inventor  who  had  disclosed  his  invention  and  made  his  bargain 
with  the  public,  by  siving  them  the  benefit  of  it  and  obtaining  a  monopoly  oi 
the  profit,  was  entitled  to  be  protected.  Therefore,  although  there  bad  been 
here  a  bond  fide  race  of  invention,  judgment  given  for  the  pursueiB,  with 
expenses. 


SECOND  DIVISION. 

Anstbuthkb  v.  CuLLEif  and  Mitchell. — March  6. 
Procen^^Dedarator — Reduction — Ccmpetenctf. 

Macfarlane  and  Anstruther,  as  joint  owners  of  a  ship,  were  found  liable  in  an 
account  for  repairs  to  Dobie  and  Company.  Anstruther  alleged  that  he  was 
unable  to  pay  his  share  of  the  debt.  Dobie  and  Company  raised  an  action  against 
Macfarlane  and  Mrs  Mitchell  his  sister  concluding  for  reduction  of  a  depo&it 
receipt  granted  to  her  by  a  bank,  for  declarator  that  the  money  contained  in  said 
receipt  was  trulv  the  property  of  Macfarlane,  and  that  it  should  be  paid  to 
them  as  Macfarlane's  creditors.  Issues  were  adjusted  and  appointed  to  be 
tried  by  jury.  Cullen,  Mrs  Mitcheirs  agent,  under  the  advice  of  counsel^  paid 
the  debt  due  by  Macfarlane,  then  deceased,  and  took  an  assignation  of  Dobie 
and  Company's  decree  in  his  own  favour,  in  order  that  he  might  obtain  relief 
from  Anstruther  of  the  portion  of  the  debt  due  by  him  effeiring  to  his  share 
in  the  vessel.  Anstruther  was  charged,  and  the  charge  was  suspended  on 
consignation.  See  Dobie  and  Mandatory  v.  Mitchell,  Nov.  22,  1854,  xvil.  D., 
pp.  97-302-750  ;  Mitchell  v.  The  Royal  Bank,  Deo.  19,  1854,  zvli.  D.,  pp. 
228-657.  The  present  action  was  raised  by  Anstruther,  as  Macfarlane's 
executor  and  tutor  to  Macfarlane's  only  chUd,  against  Cullen  and  Mrs  Mitchell, 
alleging  that  the  money  paid  by  Cullen,  and  contained  in  the  assignation,  was 
not  paid  out  of  his  own  funds,  but  was  advanced  through  him  bv  Mrs  Mitchell 
from  funds  in  her  hands  belonging  to  Macfarlane,  the  assignees  name  having 
been  only  used  in  pursuance  of  a  scheme  to  withdraw  Macfarlane^s  funds  front 
the  pursuer  as  his  representative;  and  concluding  for  declarator  that  the 
money  so  advanced  by  Cullen  was  paid  out  of  Macfarlane's  funds,  as  above 
stated ;  that  neither  Mrs  Mitchell  nor  Cullen,  as  the  pretended  assignee,  had 
right  to  uplift  the  said  sums  of  money  from  Anstruther  as  an  individual  or  as 
Macfarlane's  executor,  but  that  the  same  belonged  to  him  in  the  latter 
character;  and  that  they  should  be  decerned  to  assign  and  transfer  the 
extract  decree  at  Dobie  and  Company's  instance  to  him  as  Macfarlane's  exe- 
cutor. The  defenders  pleaded — Ist.  That  as  the  summons  contained  no  redoe- 
tive  conclusions  or  declarator  of  trust,  the  conclusion  to  have  it  found  thai 
the  pursuer  had  right  to  the  debt,  and  the  defenders  were  bound  to  make  it 
over  to  him,  were  incompetent ;  and  2d.  That  the  averments  were  not  rele- 
vant to  support  the  conclusions  of  the  action.  The  Lord  Ordinary  (Mac- 
kenzie) found  the  conclusions  competent,  and  the  averments  relevant  to 
support  them.  To  this  judgment  the  Court  adhered  (the  Lord  Justice- 
Clerk  dissenting,  and  Lord  Wood  absent),  and  adjusted  issues  for  trial  by 
jury. 

Authorities. — Gillies  v.  MacLachlan's  representatives,  Feb.  11,  1846,  Tiii. 
D.,  p.  487  ;  Leckie  v.  Leckie,  Nov  21,  1854,  xvii.  D.,  p.  77  ;  Stair's  Inst.  iv.  4, 
§  1- 

Galb  V  Bennet. — March  7. 
Process — MandcOorif  ^Reparation — Husband  and  Wife. 

An  action  was  raised,  in  the  name  of  a  married  woman,  and  her  husband, 
ns  her  administrator-in-Iaw  and  for  his  interest,  against  the  printer  and  pob- 
lisher  of  a  newspaper,  concluding  for  reparation  and  solatium  for  injury,  b/ 
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the  publication  of  a  libel  on  the  female  pursuer.  It  was  stated  that  the  male 
punaer  had  gone»  ae  a  ship's  steward,  on  a  voyage  to  Anstralia ;  but  his  ship 
LtTiag  been  wrecked,  he  had  got  employment  on  board  a  cruising  pilot  cutter 
belonging  to  a  port  in  the  colony.  A  curator  ad  litem  was  appointed  to  the 
female  pursuer.  HMy  that  the  defender  was  not  entitled  to  insist  that  ante 
tmma  the  male  pursuer  should  sist  a  mandatory. 

Authoriiiet.'^Fuilay  v,  Hamilton,  Feb.  15,  1748,  M.  6051 ;  Mackenzie  v, 
Iwing,  Nov.  19,  1830,  ix.  S.  and  D.,  p.  81  ;  affirmed  July  24,  1833,  i.  Bh. 
Sop.,  p.  101  ;  Milne  v,  Oauld's  Trustees,  Jan.  14, 1841,  iii.  D.,  p.  345 ;  Smith 
t.  Scoddart,  July  5, 1850,  xii.  D.,  p.  1185. 

Anstbuthrb  v.  Mitchell. — March  10. 
Reduction — Competency — Tnut. 
In  sa  action  of  reduction  of  an  assignation  of  furniture,  the  pursuer  averred 
tUitbe  deed  was  granted  in  order  to  protect  the  e£fects  from  the  diligence  of 
the  granter's  creditors,  and  that  it  was  understood  and  agreed  between  the 
puiies  to  the  deed,  that  the  defender  was  to  hold  the  furniture  in  trust  for 
tke  fianter,  and  to  re-convey  it  when  required.    The  Court  held — that  an 
pr£anr  reduction  without  declaratory  conclusions  was  not  the  proper  action 
ra  vkidi  to  insist  for  establishing  the  trust  averred  and  set  forth  on  record ; 
ud  tiierefora  dismissed  the  action.     It  was  remarked  that,  on  the  pursuer's 
<^vii  statement,  the  object  of  the  granter  of  the  assignation  was  to  constitute 
ft  latent  trust,  to  which  the  statute  1696,  cap.  25,  clearly  applied. 

Thom  v.  Bbidoes  and  Macqueek.— itfarcA  11. 
Bankruptcy — TUh  to  Sue. 
h  an  aetioQ  against  parties  who  had  acted  as  law-agents  for  the  puraner,  it 
*tt  alleged  that  they  had,  in  violation  of  their  duty  as  agents,  betrayed  his  inte- 
^  i^ts,  and  thereby  caused  him  loss,  injury,  and  damage.  Damages  and  solatium 
▼ere  concluded  for.  The  pursuer  became  bankrupt  subsequent  to  the  date  of 
t)ie  alleged  injuries,  but  was  discharged  before  raising  this  action ;  tbe  trustee 
on  his  estate  was  sisled  as  a*  pursuer.  The  Court  held,  adhering  to  the  inter- 
locutor of  the  Lord  Ordinary,  that  there  was  no  claim  for  damage  or  eolatium^ 
titat  did  not  pass  bv  sequestration  to  the  trustee. 

AmtJkaritiee'^Muue  «.  Gauld's  Trustees,  Jan.  14,  1841,  iii.,  D.,  p.  345 ; 
^NeUaoB  9.  Rodger,  Dec.  24,  185%  xvL,  D.>  p.  325;  SUt.  2  and  3  Vict.  c.  41« 
9«ela.  13»  78,  and  123. 

BucHANAW  v.  CoWAW.— if arcA  11. 
Process — IHal  of  Queetione  of  fact  be/ore  Lord  Ordinary^Statute  13  and  14 

VicL  c.  36,  sect,  48. 
In  an  action  of  count  and  reckoning,  the  Lord  Ordinary  pronounced  an  inter- 
locutor, finding  that  specified  questions  of  fact  should  be  tried  b^  himself  without 
a  jny.  After  the  tnal,  an  interlocutor  was  pronounced  by  his  Lordship,  con- 
Umiog  his  findings.  Certain  of  these  findings  were  held  to  be  ultra  vires  in 
Te^Kct  they  did  not  fkll  under  the  questions  stated  in  the  interlocutor  appoint- 
iag  the  trial.  So  far  as  points  were  decided,  not  specified  in  the  interlocutor 
enimag  the  trial,  the  Court  recalled  the  judgment,  and  remitted  the  cause  to 
be  disposed  of. 

OUTER  HOUSE. 

Dbummo^d  v.  Iitolis. 
Road— public  and  Private, 
The  summons  in  this  case  concluded  to  have  it  found  and  declared,  that  a 
public  road  passed  over  a  piece  of  ground  in  the  village  of  North  Queensferry, 
Fvticnlarly  described  in  the  summons,  or  otherwise  that  there  was  a  right  of 
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access  over  tbat  ground  to  certain  lands  belonging  to  the  Gnildry  of  Danfoio- 
line,  or  otherwise  that  there  had  been  a  public  road  orer  that  ground  up  to  1810, 
and  that,  since  that  time,  the  space  had  remained  open  to  the  public  for  rgki- 
tion  and  other  purposes.  The  Lord  Ordinary  held  that  it  was  iocompetent  to 
condnde  in  the  same  summons  altematiTely  for  a  public  and  (nriTBte  ligbt  d 
road,  although  the  same  individuals  pursued  both  conclusbns,a8,in  the  one  cue, 
it  was  virtualljr  the  public  who  piursued,  and,  in  the  other,  private  parties.  Tbe 
pursuers  then  abandoned  the  second  conclusion,  and  were  found  liable  in  t 
modifled  sum  of  expenses. 

(Before  LORD  HANDYSIDE.) 
A.  B.  V.  C.  D. 
Divorce — Forum^OiUh  of  CcUumt^, 
This  was  an  undefended  action  of  divorce  on  the  ground  of  adultery  both  b 
Scotland  and  in  England.    The  marriage  was  an  English  one,  between  Engbsb 
parties,  but  jurisdiction  against  the  husband,  who  was  defender,  was  constituted 
by  a  40  days*  residence.    Lord  Handyside  called  attention  to  the  averments  of 
adultery  in  England  before  sustaining  the  relevancy.    After  hearing  counsel,  he, 
however,  sustained  it,  and,  on  a  statement  of  the  special  drcumstances  in  which 
the  pursuer  was  placed,  granted  a  commission  to  the  British  Consul  at  Paris  to 
take  the  oath  de  ealumnia. 

(Before  LORD  BENHOLME.) 

Akdebson  v.  Anbebsgn. 

The  pursuer  in  this  case  used  an  inhibition  on  the  dependence  of  the  actioiL 
The  defender,  having  been  assoilzied,  moved  for  and  obtained  from  the  Uii 
Ordinary  a  warrant  to  the  Keeper  of  the  Record  of  Inhibitions  to  mark  tbe  de- 
cree of  absolvitor  on  the  margin  of  the  record. 

DoDDS  «.  M^Calluk. 


This  was  an  action  of  accounting  against  the  defender  as  surviving  trustee  M 
an  estate  in  which  the  pursuer  had  an  interest.  The  Lord  Ordlnaiy  found  tbit 
the  defender  was  not  indebted  to  the  pursuer  to  any  extent,  and  therefore  assoi]* 
zied  him  from  the  conclusion  of  the  action.  The  pursuer,  however,  proved  tbit 
her  agent  iu  Glasgow  had  twice  written  the  defender  for  an  explanation  of  tbe 
state  of  the  trust  mnds  in  August  1863,  but  had  got  no  explanation  up  to  tbe  dite 
of  executing  the  summons  in  October  1853.  The  defender  stated,  which  wassd- 
mitted,  that  he  had  written  the  pursuer^s  agent  in  August,  promising  to  fumsh& 
state  of  the  accounts  as  soon  as  possible ;  end  he  also  alleged,  which  was  denied, 
that  he  had  waited  upon  the  pursuer's  agent  in  Glasgow  with  such  a  state^  and 
that  the  pursuer^s  agent  had  declined  to  receive  it  on  the  ground  that  be  bad 
ceased  to  act  for  her.  Having  failed  to  prove  this  allegation,  the  Lord  OrdinsiT 
found  the  defender  not  entitled  to  his  expenses,  on  the  ground  that  he  had  not 
given  ^^  any  timeous  and  satisfactory  answer  to  the  pursuer  or  her  agents 
although  required  in  writing  to  do  so,  as  to  the  amount  and  disposal  of  tbe  tnuA 
funds  under  his  charge  in  which  she  had  a  contingent  interest  previous  to  tbe 
raising  of  the  action." 

JURY  TRIALS. 

[We  made  arrangements  for  reporting  the  cases  tried  by  Juty  at  the  late  spring 
sittings ;  but  those  which  were  not  either  compromised  or  abuidooed,  pre- 
sented no  features  of  the  least  professional  interest.] 
In  Losh,  Wilson,  and  Bell,  v.  Douglas  and  Co.,  the  question  was  whether  as 

Insurance  effected  by  a  broker  in  Glasgow  on  a  cargo  of  iron  rails  sent  io 
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Quebec,  was  effected  by  him  as  agent  £ar  tbe  puTBuen.  The  jury  leturned  a 
verdict  for  the  piirsiiers. 

^  In  Cook  and  Others  v.  Bell,  an  action  of  damages  against  a  coal-master,  at  the 
Instanoe  of  the  widow  and  children  of  a  miner,  who  had  lost  his  life  by  an  acci- 
dent in  a  coal-pit»  resulted  in  the  jury  finding  for  the  defender. 

The  chief  Second  Dividon  case  was  Walker  v.  M'laaac,  a  case  of  seduction— > 
dunages  laid  at  L.IOOO.  After  the  pursuer's  case  was  closed,  the  defender 
undeited  L.3(M),  which  was  accepted.  The  jury  accordingly  found  a  yerdict  for 
the  pursner,  with  damages  to  that  amount. 

F\nlmy  v.  Allan — 25th  March — was  an  action  of  damages  for  infringement  of 
latent  for  the  manufacture  of  fire-grates.  After  the  pursuer's  counsel  had 
opened  the  case  and  led  e^dence,  a  special  verdict  was  agreed  to,  reserving  oer- 
tfin  points  of  law  for  the  decision  of  the  Court. 
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Webster  v,  Bethunb.~F06.  7. 

Cfttteral  Search  Warrant  kdd  illegal. 

A  Boreb-warrant  was  granted  on  a  petition,  stating  that  certain  articles  had 
been  aUiesk^  but  not  stating  when  or  by  whom.  The  warrant  did  not  specify  any 
jmrtj  whose  premises  were  to  be  searched,  or  any  particular  premises ;  being 
BKrely  in  terms  of  the  prayer  of  the  petition,  which  was  for  warrant  *<  to  search 
for,  detain,  and  inventory  said  articles,  carry  them  to  a  place  of  security,  and,  if 
ficoessary,  open  shut  and  lockfast  places."  The  occupant  of  premises,  which  had 
koi  three  tmies  searched  under  this  warrant,  brought  a  suspension.  The  Court 
tt^Koded,  and  found  the  suspender  entitled  to  expenses. 

Stetbnson  V,  Watsow. — Feb.  7. 
Sher^  Summary  Trial^-OUatianr^StaL  4,  Geo,  IF.y  c.  29. 

A  party  cited  to  compear  before  a  sheriff,  on  the  day  following  the  date  of 
dtatioD,  came  to  the  court  at  the  hour  of  cause,  wben  he  was  apprehended,  and 
|^»»Mi  at  the  bar  on  a  charge  of  breach  of  the  peace.  He  pleaded  not  guilty. 
Witnesses  were  examined,  and  he  was  found  guilty  and  sentenced  to  imprison- 
Bent.  The  complaint  was  only  presented  to  the  sheriff,  and  warrant  to  appre- 
hend and  cite  witnesses  grantecl  on  the  day  of  the  trial.  The  Court  suspended 
the  conviction. 

AvtkoritieB — ^Robertson  v.  Mackay ;  Arkley,  p.  114  ;  Cockbum  v.  Johnstone, 
ai  June,  1864 ;  1  Irvine,  p.  492. 

Waddell  9.  Romanes. — March  4. 

Day  Trespasa^StaiuU  2  and  3,  Qui.  IV.,  e.  68. 

A  warrant  was  granted  to  cite  the  suspender  to  appear  before  a  Court  of 
Justices  of  Peace  on  17th  February  ;  along  with  a  copy  of  this  warrant,  a  citation, 
calling  him  to  appear  to  answer  to  the  charge,  was  served  upon  him,  in  which,  by 
nnstake*  the  date  appointed  for  the  trial,  was  erroneously  stated.  On  17th 
f ebmary  be  did  not  appear,  and  was,  in  absence,  found  guilty  and  sentenced. 
Tie  dtation  was  not  required  by  the  statute.  The  Court  suspended  the  convic- 
ticn.  The  Lord  Justice-Clerk  remarked,  that  the  error  arose  from  the  uncalled 
k  practice,  in  some  places,  of  devising  forms  not  required  by  the  statutes 
binder  wbidi  prosecutions  were  instituted. 
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Edinbuboh,  P£Bth,  and  Duin>EE  Railway  Cohpant  v.  Pbillif. 
Railway,—  Conimct  to  Purchase  Lands — AhsohtU  cr  CondiHonal, 
In  Court  of  Session,  14th  July  1854—16  D.  1065.— House  of  Lords,  Felinun 
23d— L.  T.  Rep.,  vol.  28,  346. 

The  Railway  Company,  having  applied  for  a  bill  to  construct  a  brancli  to 
Leith,  agreed,  on  consideration  of  Mr  Phillip  withdrawing  his  opposition,  to 
"  acquire  the  whole  ground  at,  etc.,  belonging  to  him,  and  to  make  payment (f 
L.l  1,500  in  ML  of  the  price  thereof  to  Phillip,  his  heirs,  etc.,  at  the  first  termd 
Martinmas  or  Whitsunday  after  the  said  Company,  on  obtaining  their  Act  of  Ptf- 
liament,  shall  have  begun  to  execute  any  part  of  the  said  railway  under  the 
powers  of  the  said  Act."  The  Company  obtained  their  Act,  and  borrowed 
money  under  it ;.  but,  after  the  lapse  of  seven  years,  they  refused  to  iroDlenieBt 
their  agreement,  on  the  ground  that  their  powers  to  construct  the  line  W  a- 
pired. 

The  Court  of  Session  (1st  Div.)  held  that  the  agreement  was  absolute,  except 
in  regard  to  the  term  of  payment,  with  respect  to  which  it  was  potestative;  sod 
that,  having  raised  money  under  the  Act,  the  Company  were  not  entitled  to  act 
on  the  postponed  condition  so  as  to  defeat  the  obligation,  which  therefore  tliej 
were  bound  to  fulfil. 

The  Company  now  appealed  against  that  decree. 

The  Attornet-Genebal  (Bethell)  and  Andebson,  Q.C,  for  the  appella&ts, 
contended  that  the  true  construction  of  the  agreement  was,  that  it  was  conditiooil 
on  the  making  of  the  railway,  and  the  railway  never  having  been  made,  and  the 
time  for  making  it  having  expired,  they  were  not  bound  to  acquire  the  lani 
The  cases  referred  to  were,  Preston  v.  Liverpool,  Manchester,  and  Nevcastk- 
upon-Tyne  Railway  Company,  27  L.  T.  Rep.  2 ;  Webb  v.  Direct  London  ta^ 
Portsmouth  Railway  Company,  9  Hare,  129 ;  1  De  Q.  M.  &  G.  721 ;  U^ 
James  Stuart  «.  London  and  North- Western  Railway  Company,  1  De  G.  M.  ii  6. 
721;  Gage  v.  The  Newmarket  Railway  Company,  21  L.  J.  398,  Q.  B.;  Bland  f 
Crowley,  6  Exch.  522.  (There  were  other  questions  raised  on  the  plead' 
which,  however,  are  not  material.) 

The  Lord  Advooate  (Moncreiff),  and  Rolt,  Q.C,  for  the  respondent,  refeiR^ 
to  the  same  cases,  and  also  Hawkes  v.  The  Eastern  Counties  Railwaj  Coiupu>j> 
25  L.  T.  Rep.  318,  and  the  cases  there  cited. 

Anderson,  in  reply,  was  stopped. 

The  LoBD  Chancellob. — Looking  at  this  contract,  I  have  come  to  the  con 
dusion,  that  what  the  parties  must  have  meant  was  this,  that,  if  the  compAo; 
obtained  the  Act  of  Parliament  (that  was  certainly  a  condition),  and  if  they  m*^ 
the  railway,  then  they  should  pay  L.11,500  to  Mr  Phillip  for  his  premises 
That  L.11,500  should  either  be  paid  the  moment  they  commenced  the  railway 
or,  at  all  events,  it  was  to  bear  interest  from  that  time,  and  it  should  actualljl 
paid  to  him  before  they  entered  upon  or  took  any  part  of  his  property.  1  con 
to  that  conclusion  upon  several  grounds.  In  the  first  place,  that  there  was  som 
condition  is  plain.  Perhaps  it  may  be  right  (as  was  said  at  the  bar)  that  iU 
condition  would  have  been  a  condition  implied,  if  it  had  not  been  expressed:  bs 
there  is  an  expressed  condition  thai  they  should  first  obtain  their  Act  of  Far^i^ 
ment,  for  the  terms  are,  that  they  shall  become  bound  to  pay  L.11,500  "at  tl 
first  term  of  Martinmas  or  Whitsunday  after  the  company,  on  obtaining  tbei 
Act  of  Parliament,  shall "  do  so  and  so.  If  they  did  not  obtain  their  Act  of  P* 
liament,  it  is  impossible  to  suppose  that  it  was  at  all  meant  that  anything  the 
should  be  paid  to  Mr  Phillip.     That  has  not  been  argued.    Then»  in  the  saa 
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sentence,  it  is  said,  **•  on  obtaining  tbeir  Act  of  Parliament  after  they  shall  htve 
began  to  execute  any  part  of  the  railway."    Now,  although  the  obtaining  of  the 
Act  of  Parliament  is  a  condition  expressed  (and  if  it  had  not  been  expressed,  it 
might  hare  been  said  that  it  was  implied  frt>m  what  follows),  it  is  said,  that  the 
voids,  ^  after  they  shall  have  begun  to  execute  anjr  part  of  the  railway,"  are  not 
t  cooditioQ.     I  think,  in  the  first  place,  that  it  is  an  inconvenient  method  of 
dealing  with  a  oontract  of  this  kind  to  say,  that  one  member  of  a  sentence  is  coik 
ditional  and  the  other  is  not  conditional.     If  we  saw  clearly  that  that  was  the 
«nBe,  of  course  we  should  not  be  estopped  finom  deciding  such  a  point  merely  be- 
cuae  it  was  inconvenient  in  point  of  language ;  but  it  seems  to  me  that  all 
msoning  shows  that  this  must  have  been  what  they  contemplated.     In  the  first 
place,  unless  the  price  was  a  low  price,  it  was  absurd  to  suppose  that  the  com- 
puiy  would  pay  L.  11,500  for  this  property  if  they  did  not  want  it  for  the  purpose 
of  their  railway.   It  is  said,  on  the  other  hand,  that  it  is  very  hard  on  Mr  Phillip, 
for,  uQQtil  the  company  have  determined  whether  they  will  or  will  not  make  their 
nOwaj,  he  cannot  satisfactorily  deal  with  this  property.    That  is  perfectly  true. 
Bot  bow  do  your  Lordships  know  that  that  very  inconvenience  did  not  form  an 
ogredient  in  the  price  contracted  for  of  L.  11,600?    I  have  looked  through  the 
pipers  to  see  whether  there  was  any  statement  anywhere  as  to  what  was  the 
opposed  Talue  of  this  property,  and  1  find  nothing  of  the  sort.     I  must  infer, 
thcntaret  that  the  L.  11,500  was  the  price  which  Mr  Phillip  was  minded  to  con- 
tnet  thai  he  would  take  for  it,  taking  upon  himself  all  the  burden  and  incon- 
veoienee  of  being  unable  in  the  meantime  to  dispose  of  his  property.     That 
vbicli  Beems  to  me  to  settle  the  matter  is  this:  that  most  unquestionably  no 
t&ie  of  payment  is  expressly  fixed  until  the  company  shaU  have  begun  to  make 
ttdr  railway.     Then,  supposing  they  never  make  their  railway,  Mr  Phillip  is 
^ven  to  say  that  at  the  end  of  the  time  when  their  power  of  mudng  tbeir  rail- 
uy  bad  ceased,  viz.,  at  the  end,  I  think,  of  seven  years,  or  whatever  the  time 
-»asy  then  it  was  to  be  considered  that  the  condition  bad  ceased,  and  that  the 
oq tract  had  become  absolute.     That  is  a  mere  gratuitous  introduction  into  the 
Sfreemeiit  of  something  whidi  is  not  found  there.    Upon  the  nound,  therefore, 
t^t  the  probability  was  that  the  company  never  womd  intend  to  purchase  any- 
tbing  nnleu  they  were  making  the  railway,  and  that  by  the  terms  of  their  con- 
Inct  they  were  certainly  not  to  pay  the  L.l  1,500  until  they  had  put  themselves 
itk  a  cDiiditioD  to  make  the  nulway,  namely,  till  they  had  obtained  their  Act  of 
Parliament ;  and,  secondly,  that  the  time  of  payment  was  not  to  arrive  until  they 
iMd  begun  to  make  the  railway,  I  have  come  to  the  conclusion  that  the  agreement 
was,  as  the  plaintiff  Mr  Phillip  from  the  first  seems  to  have  considered  it,  a  con- 
ditional agreement.     I  intimated  some  time  ago  that  we  were  clearly  of  opinion 
ihat  the  conditicm,  if  it  was  a  condition,  has  never  been  purified— that  the  Lord 
Ordinary  was  quite  right  upon  that  ground.    This,  therefore,  was  a  conditional 
Agreement,  the  condition  of  which  has  never  been  purified,  and  consequently 
Aotbing  becomes  payable  under  it.    The  course,  therefore,  which  I  propose  to 
lake  is,  to  move  your  Lordships  that  the  decree  of  the  Court  of  Session  be  re- 
"VerKd,  and  that  the  cause  be  remitted  with  a  declaration  that  they  ought  to 
ftave  dismissed  the  biU  with  costs. 

Lord  Wknslbtdauk. — In  this  case  several.questionshave  been  argued  at  your 
Lordship's  bar  with  very  great  distinctness  and  ability.  I  feel  that  it  is  quite 
vmeeeasary  to  pronounce  any  opinion  upon  any  of  those  questions,  except  the 
Kcond.  With  regard  to  the  first  and  the  last,  they  are  purely  questions  of 
Beotch  law.  Upon  these  questions  I  pronounce  no  opinion  at  all ;  but  upon  the 
iBeond  question,  which  is  as  to  the  construction  of  the  contract,  I  certainly 
^ed  an  opinion  pretty  early  in  the  case,  which  1  was  only  restrained  from  ex- 

KDg  in  stronger  terms  by  my  great  respect  for  the  learned  iudges  in  the  court 
,  with  one  of  whom  I  was  personally  acquainted,  and  for  whom  1  have 
"'tajs  entertained  the  highest  esteem  from  my  knowledge  of  his  eminent  iudidal 
kilties — I  mean  Lord  Rutherfurd— which  made  me  duubt  whether  the  con. 
>OL.  I. tlO.  IV.  APRIL  1857.  E  R 
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elusion  that  I  had  oome  to  was  the  proper  oondiudon,  it  bemg  apbst  t)K 
opinions  of  those  four  learned  judges.    But  this  is  a  matter  which  is  cominoD  botl 
to  the  Scotch  and  the  English  law,  and  it  is  to  be  decided  upon  principles  cquili; 
belonging  to  both.     I  think  our  duty  is  to  look  at  the  terms  of  the  coDtnd 
which  is  to  be  construed,  and  to  construe  it  according  to  the  ordinary  gnm- 
matical  sense  and  meaning  of  the  words,  taken  in  conjunction  with  the  iacts  kA 
circumstances  existing  at  the  time,  and  which  are  to  be  looked  at  in  order  to  in- 
terpret the  contract.     So  doing,  I  confess  I  think  it  is  ouite  clear  that  this  wis 
a  contract  which  was  never  meant  to  take  effect  unless  the  railway  compuy  dis 
termined  to  exercise  their  powers  under  the  Act  of  Parliament.     It  is  peifecth 
clear  that  it  was  conditional  upon  the  company  obtaining  the  Act.    Aod  it  it 
dear,  upon  the  face  of  the  contract  itself,  that  that  was  to  be  not  an  Act  of  Par- 
liament obliging,  but  an  Act  of  Parliament  enabling,  them  to  make  a  brud 
railway  from  the  Leith  branch  to  the  Leith  docks.   Now,  it  has  been  very  cleaijf 
settlecC  though  in  the  first  instance  there  was  some  doubt  about  it,  that  tbct 
enabling  Acts  are  not  compulsory.    It  was  solemnly  decided  by  the  Couit  d 
Error,  of  which  1  formed  a  part,  in  a  case  in  which  the  judgment  was  delireni 
(and  an  excellent  judgment  it  was)  by  the  late  Chief  Justice  Jervis,  that  peraus- 
sive  words  in  an  Act  of  Parliament  are  not  obligatory.     Consequently,  at  tk 
time  this  contract  was  entered  into,  it  was  perfectly  competent  for  the  defendm 
to  decline  to  make  the  railway,  even  although  they  had  obtained  the  Act  for  car 
rying  it  into  effect,  if  they  thought  it  more  condudve  to  their  interests  to  decline 
to  do  so.     Now,  that  being  so,  are  we  to  suppose  that  at  the  time  when  tbej 
entered  into  this  contract  they  wholly  abandoned  the  power  which  they  bad  a 
declining  to  make  the  railway,  and  that  they  determined,  at  all  events  nom  tk 
first,  whatever  the  consequences  might  be,  to  enter  into  this  contract?    I  thiok 
it  can  hardly  be  supposed  that  thev  did,  unless  there  were  clear  words  showing 
that  they  absolutely,  unconditionally,  and  unequivocally  meant  to  purchase  tbe 
property  from  Mr  Phillio.    Instead  of  that,  we  find  words  in  the  latter  part «(' 
this  contract  clearly  to  snow  that  the  purchase  was  to  depend  upon  a  condition. 
The  commencement  of  the  agreement,  upon  which  the  court  ultimately  relied.: 
is  absolute.     It  is  [reads  the  agreement].     That  fixes  the  price,  but  there  is  m 
day  of  payment  uientioned  except  that  which  follows.     There  is  a  positive  otii^ 
gation  to  pay  the  money,  provided  the  comnany  obtain  the  Act  of  Parliament) 
which  is  clearly  a  condition  ;  and  provided  tney  <*  shall  have  begun  to  execute 
any  part  of  the  railway  under  the  powers  of  tbe  said  Act.**    There  is  no  othtf 
time  for  the  payment  of  the  money  stipulated,  except  that.    Therefore  it  wisft 
condition  on  the  part  of  the  company  to  pay  the  money  before  taking  possessioa 
of  the  property,  as  the  money  was  to  bear  legal  interest  from  that  date.   Tk 
payment  of  interest  would  date  from  the  first  term  of  Martinmas  or  Whitsnndaj. 
after  they  had  determined  to  execute  the  Act  of  Parliament,  and  had  commenced 
making  the  railway  under  it.     But  it  was  to  be  accelerated  in  case  the  companT 
should  choose  to  take  possession  of  or  enter  on  the  premises  before  that.    Then 
the  money  was,  at  all  events,  to  be  payable  at  the  next  Martinmas  or  Whitsno- 
day  term  after  they  had  begun  to  make  the  railway  under  the  powers  of  the  Act 
They  were  not  to  take  possession  of  or  to  interfere  with  the  land  without  pavioj 
the  money.    Now,  reading  aU  these  clauses  together,  findmg  no  time  stipalate< 
for  the  payment,  except  the  fixed  day  dating  from  the  commencement  of  tk 
making  of  the  railway  under  the  Act,  I  cannot  conceive  that  they  were  bound  to 
pay,  unless  they  began  to  make  the  railwav,  imder  the  Act  of  Parliament. 
Therefore  I  concur  entirely  with  my  noble  and  learned  friend  in  pronouncing  an 
opinion  that,  according  to  the  true  construction  of  the  terms  of  this  contracU 
looking  especially  at  the  condition  in  which  the  company  were,  namely,  that  tber 
were  under  no  obligation  to  make  the  railway  at  the  time  they  entered  into  this 
contract,  I  cannot  conceive  that  the^  meant  to  abandon  that  right  which  the; 
might  exercise  with  reference  to  their  general  interests,  and  to  undertake  to  pay 
at  an  indefinite  time  the  price  for  this  knd.     Therefore  I  conceive  that  tbe 
Court  of  Session  has  miscarried  in  the  construction  of  the  instrument  in  qnes- 
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m.  I  need  not  say  anj  more  upon  the  other  part  of  this  case,  except  that  I 
1  quite  clear,  as  1  have  already  ezpreraed  my  opinion,  that  the  Lord  Ordinary 
ts  perfectly  right  in  the  condosion  to  which  he  came  upon  the  facts  found  b^ 
re  him,  and  that  the  proper  conclusion  to  come  to  was,  that  the  company  had 
rer  executed  any  part  of  the  railway  under  the  powers  of  their  Act  I  there* 
-e  entirely  concur  with  my  noble  and  learned  friend. 

Decree  reversed,  and  bill  ordered  to  be  dismissed  in  the  court  below,  with 
iti. 

Macewan  V  Campbsll,  etc. 
Agwof^ — Liabili^o/Provuional  Chmmitteemen. 
Court  of  Session  (First  Division)  Dec.  6,  1863,  16  D.   lld.-*Houseof  Lords^ 
fb.  19,  1857—29  L.  T.  Rep.  30. 

Mr  Macewan,  writer  in  Glasgow,  sued  the  defenders  as  members  of  a  provi- 
)Dal  eommittee  for  promoting  a  railway,  for  certain  sums  due  to  him  for  pro* 
ssional  business  relating  to  the  undertaking — alleging  that  he  had  been  in- 
tied  to  undertake  the  business  by  the  defenders,  or  one  or  other  of  them,  or  by 
titits  duly  authorised  by  them,  and  that  his  actings  as  secretary  and  law- 
iSTMit  had  been  recognised  and  adopted  by  the  defenders.  The  Court  of  Session 
lisinisBed  the  action  for  want  of  sufBdent  specification  as  to  employment,  so  as 
0  attach  liability  to  the  individual  members  of  the  committee.  Rolt,  Q.C.  and 
loYbaiigfa,  for  the  appellant,  referred  to  Bright  e.  Hutton,  3  H.  of  L.  Gas.  341 ; 
piili's  case,  2  H.  of  L.  Gas.  674 ;  Spottiswoode*s  case,  6  De  G.  M.  and  G.  345 ; 
^trson's  Executors'  Case,  3  Do  G.  M.  andG.  253  ;  Garrick's  case,  1  Sim.N.  8. 
09.  The  Attorney-General  (Bethell)  and  Anderson,  Q.C. ,  for  the  respondents. 
The  Lord  Chakckllob  said,  that  in  this  case  the  claim  was  of  a  nature  which 
M  been  canvassed  over  and  over  again  in  all  the  courts  of  Westuiinster  Hall, 
fid  canvasaed  upon  principles  which  are  applicable  just  as  much  to  the  law  of 
eotland  as  to  the  law  of  cngland,  and  which  in  fact  have  been  adopted  by  the 
iw  of  Scotland,  and  as  to  which,  therefore,  there  can  be  no  doubt  now  on  either 
de  of  the  Tweed.  It  was  quite  clear  the  members  of  a  provisional  committee 
ere  not  liable  in  respect  of  their  being  so,  and  there  being  no  other  ground 
f  liability  stated,  he  came  to  the  same  conclusion  as  that  come  to  by  the  judges 
B  the  court  below. 

Loan  WEifSLBTDALE. — My  Lords,  I  am  entirely  of  the  same  opinion.  If  we 
M>k  at  the  state  of  the  law  at  the  time  this  suit  was  commenced,  and  look  at 
b  frame  of  the  original  pleading,  it  is  perfectly  clear  tliat  it  was  framed  under 
he  supposition  that  it  was  quite  enough  for  persons  to  be  members  of  a  provi- 
ional  committee,  to  become  liable  for  everything  that  was  done  in  the  course 
f  carrying  on  the  business  of  that  provisional  committee  into  execution.  It 
vas  supposed  that  a  provisional  committee  constituted  a  partnership,  in  which 
ach  individual  member  of  that  committee  gave  a  mandate  to  the  other  mem- 
WTS  of  that  committee  to  act  in  all  afiuirs  concerning  that  committee,  and  that 
hey  were  liable  as  co-partners.  It  appears  to  me  that  the  whule  frame  of  this 
>leading  is  in  order  to  support  that  view  of  the  case,  and  to  make  out  the  pro- 
position that  he  had  become  a  member  of  that  committee,  either  in  point  of 
^t  or  by  representation,  and  that  he  is  therefore  responsible  for  all  the  acts  of 
that  committee.  Now  if  we  look  at  the  case  in  that  point  of  view,  it  is  perfectly 
clear  that  there  is  no  relevant  cause  of  action  against  the  other  members  of  the 
proTiAonal  committee.  Then  it  is  said,  however,  that  though  this  is  not  a 
ctQie  of  action,  enough  can  be  discovered  here  to  make  these  parties  clearly 
^ble  opon  the  ground  of  individual  contract.  Now  it  does  not  appear  to  me, 
looking  at  the  whole  of  the  pleading,  that  there  is  enough  to  make  out  a  case 
^^UiabUity  upon  the  ground  of  individual  employment.  The  whole  is  left  in 
QUeertainty.  The  facts  are  not  sufficiently  averred  to  show  that  the  employ- 
Qimt  took  place  bv  order  of  the  defendants.  Therefore  the  case  resolves  itself 
'nto  this:  either  that  the  pleading  is  irrelevant,  or  that  it  does  not  state  with 
^  certainty,  which  the  nature  of  the  case  requires,  the  cause  of  action  ag&ii^' 
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the  defendants  for  their  liahility,  either  jointly  or  sevendlj,  to  any  indiTidml 
demand.  Upon  that  ground,  it'  appears  to  me,  the  judgment  of  the  oonrt  below 
ought  to  he  affii-med. — Judgment  affirmed. 

Cochrane,  etc.,  t.  Baillie,  etc. 
Entail— Marriage-CorUract—Ohligation — 11  and  12  Vkt^^e.  96, «.  4^^— 

1685,  c.  82. 

Court  of  Session,  (Second  Division)  March  9,  1855,  17  D.  659.  Houae  of 
Lords,  March  9,  10,  and  12, 1857- 

The  heir  of  entail  in  possession  of  entailed  lands  hound  himself,  in  his  daughter *s 
marriage-contract,  to  settle  on  the  heirs  of  the  marriage,  etc.,  his  unentailed  land&. 
but  always  under  the  fetters  of  the  entail  of  the  said  entailed  lands,  and  for  that 
purpose,  to  grant  all  necessary  deeds:  and  **for  that  effect"  in  the  contract,  ht 
and  his  daughter  granted  a  procuratory  of  resignation  not  containing  ad  lan^tm 
the  conditions  and  fetters  of  the  entail,  but  **  which  are  herein  held  as  repeated 
kreviiatis  causa"  No  title  was  made  up  under  the  procuratoiy  till  1775,  whea 
the  lands  were  resigned  into  the  hands  of  the  superior,  and  a  dbarter  expede«  ia 
which  the  whole  fetters  of  the  entail  were  expressed  ad  lonffum.  In  a  declarator 
that  the  lands  were  now  in  fee-simple  under  the  Rutherford  Act,  the  Ckynrt  of 
Session  held  that  as  the  conditions  of  the  entail  had  not  been  inserted  in  the 
original  procuratory  the  enUil  was  bad ;  and  2d,  that  as  the  parties  had  imple- 
mented  the  obli<i>;ation  in  the  marriage-contract  by  the  granting  of  the  procu- 
ratory— though  imperfectly — an  heir  sul»titute  could  not  compel  an  heir  in  pov 
session  to  execute  a  perfect  entail ;  and  3d,  that  the  execution  of  the  second 
entail  had  been  ultra  vires  of  the  heir  then  in  possession,  consequently,  the  pur- 
suer was  now  entitled  to  enjoy  the  estate  in  fee-simple. 

The  defender  appealed ;  and  the  House  of  Lords  (the  Lord  Chancellor,  Lord 
Bt  Leonards,  and  Lord  Wensleydale)  affirmed  the  decision. 

Martin  v,  Kelso. 
Entail — Construction. 

Court  of  Session,  July  19,  1853—15  D.  950.    House  of  Lords,  March  20,  1857. 

An  Appeal  from  two  decisions  of  the  Second  Division  relative — 1st,  to  the  true 
meaning  and  effect  of  a  clause  in  the  entail  of  Dankeith,  in  Ayrshire,  conferring 
a  power  to  alter  the  order  of  succession  ;  and  2d,  to  the  validity  of  certain 
deeds  executed  in  alleged  exercise  of  the  power. 

In  1764  Mrs  Macgill  or  Kelso,  with  consent  of  her  sister,  conveyed  the  estate 
of  Dankeith  under  the  fetters  of  a  strict  entail,  in  favour  of  herself  and  assignees, 
whom  failing,  to  Captain  John  Kelso  and  the  heirs  whatsoever  of  his  body.  The 
deed  also  contained  the  following  clause : — **  With  this  exception,  that  it  shall  be 
lawful  to  the  said  Captain  John  Kelso,  and  the  other  descendants  of  his  body,  so 
often  as  their  apparent  or  presumptive  heirs  are  females,  so  far  to  alter  the  destina- 
tion of  succession  above  written,  as  to  settle  the  estate  upon  a  younger  daug^htr r 
in  preference  to  an  elder  daughter,  or  to  pass  by  such  daughters  altogether,  and 
settle  the  estate  upon  the  presumptive  heir  male  descended  of  the  body  of  the  said 
Captain  John  Kelso,  and  for  those  ends  to  grant  such  deed  or  deeds  as  shall  be 
competent  of  the  law  in  the  same  manner  as  an  unlimited  proprietor  might  do. 
Provided,  nevertheless,  that,  with  respect  to  the  whole  other  heirs  of  taiLae,  the 
prohibitions  to  alter  the  course  of  succession  shall  have  their  full  force  and 
effect." 

Colonel  Kelso,  the  heir  in  possession,  died  in  1844,  leaving  four  sisters,  and 
having,  in  1837,  settled  the  estate  (under  the  above  power)  upon  Miss  Eleononu 
the  youngest.  Miss  Eleonora  entered  in  possession,  and,  in  1849,  also  availed 
herself  of  the  power,  and  settled  the  estate  on  another  sister,  Mrs  Patterson,  and 
obtained,  with  her  consent,  a  disentail  in  1850. 

The  appellant.  Captain  Kelso,  the  son  of  the  eldest  sister,  who  was  abroad  at 
the  time,  then  brought  a  reduction,  concluding  to  have  Miss  Kelso's  deed  of 
"'•ttlement,  and  also  Colonel  Kelso's  deed,  set  aside,  so  far  as  his  interest  was  cou- 
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coned.  Lord  Ordinary  Anderson,  reAised  to  set  aside  the  deed  of  Colonel  Kelso' 
bnt  rednced  the  deed  of  Miss  Kelso,  executed  in  1849.  On  both  parties  reclaim- 
ing agunst  this  interlocutor,  the  appellant,  acting  on  a  suggestion  of  the  Court, 
laised  a  second  or  supplementary  action  of  reduction  to  set  aside  also  Colonel 
Kelso's  deed  of  1837,  under  which  Miss  Kelso  claimed.  The  Lord  Ordinary 
h&Ting  referred  the  case  to  the  Second  Division,  they  ultimately  assoilzied  the 
defenden  from  the  whole  conclusions  of  the  actions.  lionls  Wood  and  Cockbum 
were  in  faTour  of  the  respondents ;  Lord  Murray,  and,  in  some  respects,  the  Lord 
Justice-Clerk,  being  in  favour  of  the  appellant. 

The  House  taking  time  to  consider  its  judgment, 

The  LoBD  Chakcellob  now  said,  that,  after  giving  to  the  case  his  best  con- 
■deration,  he  had  come  to  the  same  conclusion  as  the  Court  of  Session.  The 
exfiression  to  **  settle  the  estate  on  a  younger  daughter  in  preference  to  an  elder 
diufhter,"  applied,  in  his  opinion,  to  others  than  the  daughters  of  the  heir  in  pos* 
session — in  fact,  extended  to  collateral  heirs-portioners  as  well  as  lineal  heirs- 
podtoaers,  and  therefore  Colonel  Kelso  was  entitled  to  prefer  his  youngest  sister 
to  the  eldest  sister,  as  he  had  done.  The  next  question  was  whether  tne  power 
atcodcd  so  as  to  give  more  than  a  life  interest  to  the  daughter  so  preferred  ? 
He  tboiiglit  it  did,  and  that  when  one  was  preferred  she  was  put  in  the  place  of 
(he  heir  who  would  otherwise  have  succeeded.  Another  question  was,  whether 
the  power  arose  at  the  time  when  the  alteration  was  made  by  the  heir  in  posses- 
im,  or  only  at  the  time  when  the  succession  opened.  There  was  a  difference  of 
opinion  on  that  point  in  the  Court  below,  bnt  he  thought  that  the  heir  in  posses. 
n»  had  the  same  power  as  a  proprietor  in  fee-simple  would  have  had,  and,  ac- 
c^dinglvy  no  change  among  the  heirs-portioners,  subsequent  to  the  execution  of 
the  deed,  would  defeat  it.  It  was  not  necessary  that  the  power  should  be  exer- 
md  only  by  martit  coma  deed,  but  it  might  competently  be  done  by  a  deed 
B^r  f  tvot.  In  these  circumstances  the  Act  of  Lord  Rutherfurd  applied,  and  the 
present  heir  in  possession.  Miss  Eleonora  Kelso,  was  entitled  to  acquire  the  fee- 
ample.     The  appeal  must  accordingly  be  dismissed  in  both  actions. 

U>rd  Wbnslbyoals  read  an  opinion  at  considerable  length,  agreeing  entirely 
with  the  Lord  Chancellor. 


f  nglisjf  €uu. 


Aqbmt  akd  Client. — Negligence — Costs. — If  an  attorney,  without  express 
directions,  choses  to  go  out  of  his  way  and  bring  an  action  in  an  in&rior 
&jurt,  he  is  bound  to  inquire  into  the  machinery  of  that  court,  and  see  that  it 
ein  carry  out  the  object  of  the  action.  P^r  Cockbum,  C.  J.  in  Cox  v.  Leech 
(28  L.  J.  Rep.  371)  where  certain  doubtful  proceedings  on  policies  of  insur- 
ance in  the  Lord  Mayor *s  Court  were  held  to  be  such  negligence  as  to  disen- 
title the  attorney  to  recover  his  costs,  but  not  his  charges  for  letters  before 
Commencing  the  actions. 

Mastbb  A5n  Servaitt. — English  Doctrine  of  ResponsihiUty  for  Negligence.— 
k  party,  while  voluntarily  assisting  the  servants  of  a  railway  company  to  shift 
ceitain  carriages  on  a  turn-table,  was  killed  by  the  negligence  of  certain  other  of 
the  company's  servants.  Heldy  that  no  action  for  reparation  was  maintainable  by 
the  widow.  Bramwell,  B.,  observed,  in  giving  judgment — "  It  may  be,  that  had 
tke  mischief  here  arisen  from  the  personal  act  of  the  master,  he  knowing  that 
the  deceased  was  there,  the  master  would  have  been  liable ;  and  that  as  the  de- 
feodants'  servants  knew  the  deceased  was  on  the  railway,  and  because  they  knew 
that,  they  were  guilty  of  wrong  to  him ;  but  upon  what  reason  or  principle  sbou' ' 
tht;  defendants  1^  ?    if  a  servant  is  driving  his  master  in  a  carriage,  and  a  p^^ 
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gets  np  behind,  and  tbe  senrant,  knowing  that,  drives  carelessly  and  injnra  tkt 
person,  the  servant  maj  be  liable,  but  why  the  master  t    The  hiw,  for  reuons  of 
supposed  convenience,  more  than  on  principle,  makes  the  master  liable  in  certain 
cases  for  the  acts  of  his  servants,  not  only  in  cases  in  the  nature  of  contract, 
which  depend  on  different  considerations,  but  in  cases  independently  of  contnd, 
such  as  negligent  driving  in  the  public  streets  where  damage  is  thereby  done. 
This  is  a  responsibility  tne  law  has  put  on  them.    There  is  a  duty  upon  tbm 
to  take  care  that  their  servants  do  no  damage  to  others  by  negligence  in  their 
works ;  for  the  master  has  to  compensate  the  sufferer  where  such  damage  is 
done.    The  public  interest  may  require  this  for  the  public  benefit ;  but  ib? 
should  a  wrongdoer  have  power  to  create  such  a  responsibility,  and  such  a  dnt;? 
No  reason  can  be  assigned.    Some  acts  are  absolutely  and  intrinsically  vrmi;, 
where  they  directly  and  necesHsarily  do  iijjcffy ;  such  as  a  blow.     Others  are  oi^ 
so  firom^  their  probable  consequences.    There  is  no  absolute  or  intrinsic  n^ 
l^ence,  it  is  always  relative  to  some  circumstances  of  time,  place,  or  person.  It 
18  not  negligent  or  wrong  for  a  man  to  fire  at  a  mark  in  his  own  grounds  at  i 
distance  from  others,  or  to  ride  very  rapidly  in  his  own  park ;  but  it  is  wron^n 
to  fire  near  to,  and  so  to  ride  on,  the  public  highway.    The  quality  of  the  act  ii 
not  altered.    It  is  wrong  in  whoever  does  it,  and  so  far  it  is  mtrinsically  wroof. 
So  the  act  of  firing  or  riding  fast  in  an  enclosure  becomes  wrong  if  the  penon 
riding  sees  there  is  some  one  near  who  may  be  injured  ;  but  the  act  is  wrong  is  i 
him,  only  for  the  personal  reason  that  he  knows  of  its  danger.     It  would  not  be 
wrong  in  any  one  else  who  did  not  know  that    Now,  for  a  wilful  act  intrinsically 
wrong  by  a  servant  the  master  is  not  liable.    By  parity  of  reasoning,  he  cannot 
be  where  the  act  is  not  wrong  in  itself,  but  only  so  for  reasons  personal  to  tk 
servant,  and  his  wilful  disregard  of  them.    The  master's  liabilitv  ought  to  fat 
limited  to  that  which  he  may  anticipate  or  guard  against,  namely,  the  middle 
class  of  cases  we  have  put.    However  this  may  be,  it  seems  to  us  there  can  beoi 
action  except  in  respect  of  a  duty  infringed.     No  man  by  his  wrongful  act  cis  i 
impose  a  duty — as  the  direction  by  the  master  to  the  man  to  drive  furiouslj  ff 
in  a  way  to  cause  damage,  which  would  be  a  wrong  in  the  master,  cannot  be 
made  so  by  a  trespasser  getting  there.     Qwxid  the  master,  it  is  datMwm  abaj» 
injyriam.    If  it  is  not  wrong  in  the  master  when  expresslv  ordered,  it  cannot  be 
done  by  a  servant  against  his  order.     The  defendants  might,  if  they  luul  thougbt 
fit,  have  directed  their  servants  to  move  and  propel  the  trucks  against  other 
trucks  without  any  notice  or  precaution, — ^in  short,  to  do  what  the  plaintiff  com- 
plained of.    But  if  those  servants  chose  to  work  on  those  terms,  although  it 
might  be  a  wasteful  way  of  using  their  engines  and  carriages,  still  no  one  can  saj 
it  was  a  personal  wrong,  and  the  deceas^  cannot  make  it  so  by  coming  there 
himself.    Upon  these  grounds,  when  he  is  considered  a  wrongdoer,  we  are  of 
opinion  the  action  cannot  be  muntained,  and  that  the  plea  is  good. — (Degg  «• 
The  Midland  Railway  Co.,  28  L.  T.  Rep.  357.) 

Privileged  Communication. — Correspondence  between  a  solicitor,  a  party  tot 
suit  (prior  to  its  being  instituted),  and  a  gentleman  in  London,  who  was  after- 
wards his  solicitor  in  the  case,  held  not  to  be  pririleged,  as  it  did  not  appear  that 
the  latter  was  treated  at  the  time  as  his  solicitor.---(Hamp8on  v.  Uampsoo. 
28  L.  T.  Rep.  362.) 

Will. — Damnosa  HmrediUu — Liability  for  Calls  in  Joint  Stock  Co.—^ 
party  bequeathed  30  shares  in  a  bank  to  trustees  for  the  maintenance  of  an 
mfant  during  her  minority,  and  to  be  paid  over  to  her  on  attaining  21.  Testa- 
tor died  in  1845.  The  trustees  assented  to  the  bequest,  and  paid  the  interest  to 
the  beneficiary's  father,  and  the  company  being  wound  up  in  1853,  the  trostees 
were  placed  on  the  list  of  contributories  in  respect  of  the  30  shares.  In  Jno^ 
following  a  call  was  made,  which  the  trustees  paid.  When  the  lady  came  of  >^ 
she  renounced  the  bequest  of  tbe  shares.  On  a  bill  by  the  trustees  praying  & 
declaration  out  of  what  fund  the  call  was  to  be  paid,  Stuart,  V.  C.,—"  'There 
can  be  very  little  doubt  that,  if  the  specific  legatee  had  been  a  person  sw  jw^> 
and  if  she  had  for  years  been  in  the  enjoyment  of  the  interest  with  respect  to 
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these  sbarefl^  Ihe  leadvMrj  legatees  might  insist  that  the  person  taking  the  bene- 
fit XDiffht  be  made  to  bear  the  burden.  But  I  dispose  of  this  case  npon  this 
ground,  that  here  the  testator  bequeathed  no  shares  to  her,  but  gave  to  the  exe- 
cutors npon  trust  something  which  was  shares  in  this  propaty,  but  which  turned 
out  to  be  a  daamaaa  hcerediUu  upon  which  a  large  sum  had  been  decreed  bj  the 
court  to  be  paid.  The  assent  of  the  executors  could  not  impose  any  liability 
npoa  an  infimt  legatee  who  renounced  the  gift  as  soon  as  she  came  of  age.  My 
opinion  is  that,  as  between  the  residuary  legatees  of  the  general  residue  of  the 
est&te  and  the  specific  legatee,  a  burden  has  been  thrown  upon  the  residue  from 
vhich  I  cannot  relieve  it,  and  that  there  is  no  equity  on  the  part  of  the  residiuu7 
kgstees  to  throw  the  burden  upon  the  specific  legatee  of  the  shares,  or  upon 
the  real  estate  specifically  devised  upon  trust  for  &r.— (Mofiatt  v.  Bayes,  28  L. 
T.  Rep.  362.) 


ABSTRACTS  OP  BILLS  IN  PARLIAMENT. 

Begibtbation  of  Long  Leases. 

A  BiU  to  provide  fir  the  RegUiraium  of  Long  Leasee  m  Scotland,  and  Aesig- 

nations  thereof, 

L  From  and  after  the  passing  of  this  Act,  it  shall  be  lawful  to  record  in  the 
Oeaeral  Register  of  Sasines  in  Scotland  Leases,  whether  executed  before  or  after 
tile  pamgjng  of  this  Act,  for  a  Period  of  Fifty  Years,  and  for  any  greater  Number 
rf  Years  that  shall  be  stipulated  of  Lands  and  Heritages  in  Scotland  other  than 
jUnds  and  Heritages  held  by  Burgage  Tenure,  and  the  Assignations,  Assignations 
ii  Security,  and  Translations  thereof  herein- after  mentioned,  and  to  record  in  the 
leveral  Bui^h  Registers  Leases  for  the  Period  foresaid  of  Lands  and  Heritages 
vithin  the  Burgh  for  which  such  R^;ister  is  kept,  and  held  by  Burgage  Tenure, 
md  the  Assignations,  Assignations  in  Security,  and  Translations  thereof. 

II.  Long  Leases  executed  after  Act  not  to  make  faith  against  Singular  Suc~ 
(essQiB,  nnleBs  recorded. 

II L  Lease  recorded  may  be  assigned,  in  whole  or  in  part,  by  Asugnation,  in 
the  Form  of  Schedule  (A.). 

lY.  May  be  also  assigned  in  Security  for  the  Payment  of  Borrowed  Money, 
or  of  Annuities,  or  of  Provisions  to  Wives  and  Children,  in  the  Form  of  Sche- 
itde  (B.). 

V.  Where  Party  presenting  for  Registration  not  original  Lessee  or  Assignee, 
lie  shall  expede  an  Instrument,  under  the  Hand  of  a  Notary  Public,  in  the  Form 
of  Schedule  (C),  and  the  Keeper  of  the  Register,  on  such  .Notarial  Instrument 
being  produced  to  him,  but  not  otherwise,  shall  thereupon  record  such  Lease  or 
Assignation  in  Security,  together  with  the  said  Instrument. 

VI.  All  such  Assignations  in  Security  shall,  when  recorded,  be  transferable, 
in  whole  or  in  pjart,  by  Translation,  in  the  Form  of  Schedule  ^D.),  and  the  Credi- 
tor shall  be  entitled  to  Possession  in  default  of  Payment,  under  a  Warrant  from 
the  Sherifi^  which  shall  be  a  sufficient  title  to  uplift  the  Rents  from  any  Sub- 
teosnts  therein,  and  to  sub-let  the  same,  as  freely  and  to  the  like  Effect  as  the 
licssee  might  have  done. 

VQ.  The  Heir  of  any  Party  who  shall  have  died  vested  in  Right  of  any  such 
Usse  or  Asagnation  in  Security,  may  make  up  his  Title  thereto  by  a  Writ  of 
Acknowledgment  frt>m  the  Proprietor  infeft  in  the  Lands,  or  from  the  Party 
appearing  on  the  Register,  as  m  absolute  Right  of  such  Lease  in  the  Form  oi 
Schedule  (£.). 

niL  Heir  or  Disponee  may  complete  Title  by  recording  Notarial  Instrument 
io  the  Form  of  Schedule  (F.). 

IX.  Where  Assignee  has  died  without  recording  Assignation,  the  Mod 


224  REGISTRATION  OF  LONG  LEASES.  [April  1^57. 

making  np  Title  will  be  by  expeding  an  Instrament  under  tbe  Hand  of  a  NoUrj 
Public  in  the  Form  of  Schedule  (F.). 

X.  Adjudgers  to  complete  Right  by  recording  Abbreviate. 

XI.  Trustees  on  sequestrated  Estate  may  be  entered  on  Register. 

XII.  Preferences  regulated  by  Date  of  recording  Transfer  only  valid  in  man- 
ner mentioned  in  Act. 

XIII.  Renunciations  and  Discbarges  to  be  recorded  in  tbe  Form  of  the  8ch^ 
dules  (Q.)  and  (H.). 

XIV.  An  Extract  of  a  Decree  of  Reduction  of  any  such  Lease,  Asagnation, 
Assignation  in  Security,  Translation,  Adjudication,  Instrument,  Discharge,  or  R^ 
nuDciation  recorded  in  the  Register  to  be  entered  in  the  Form  of  Schedide  (J.). 

XV.  Provides  for  the  Mode  of  roistering ;  and  '^  Extracts  of  all  such  Wiits 
registered  in  pursuance  of  this  Act  shall  make  faith  in  all  Cases  in  like  Maniitf 
as  the  Writs  registered,  except  where  the  Writs  so  registered  are  offered  to  bt 
improven." 

XVI.  Registration  shall  complete  the  Right  as  effectually  as  if  the  Gnntee, 
or  Party  in  his  Right,  had  entered  into  the  actual  Possession. 

XVII.  Leases,  with  Obligation  to  fenew,  registerable^  provided  thdr  vbok 
endurance  will  be  fur  a  Period  of  /V/%v  Years  or  upwards. 

XVIII.  No  Lease  executed  after  Date  of  Act  of  more  than  50  acres  to  be 
registerable. 

XIX.  Extracts  registerable  where  Leases  recorded  in  Court  of  Session  a 
Sheriff  Court  Books  prior  to  Act. 

XX.  Sub-Leases  posterior  to  Act  not  within  Act. 

XXI.  Sub-Leases  for  more  than  Nineteen  Years  not  effectual  against  Singnitf 
Successor. 

XXII.  Import  of  Clauses  in  Schedules  the  same  as  in  10  and  11  Vict,  c  50, 
and  the  Procedure  thereby  prescribed  for  a  Sale  under  a  Bond  and  Disposition 
in  Security  shall  be  applicable  to  a  Sale  of  any  such  Lease  under  any  sodi 
Assignation  in  Security. 

XXIII.  Short  Title,  ''  The  Registration  of  Leases.*' 
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7^e  Meeting  of  Parliament — Lawyers  and  Law  Amendment — Effect 
of  Poet  Reforme — The  English  Solicitors  and  the  Transfer  of 
Land — Policy  of  the  Profession  in  Scotland — TTle  Reform  Re^ 
quired — English  and  Scotch  Law  of  Reparation — The  Spring  Cir^ 
cuits — DitnimttUm  of  Business — The  Defence  of  Poor  Prisoners 
— Examinations  for  the  English  Bar — Defects  of  the  Mercantile 
Ijouf  Ammdment  Act — Business  of  tJie  Court  for  the  Summer 
Session. 

The  amount  of  ^'  calm  and  concentrated  swearing/'  which  is  the 
first  business  of  a  new  House  of  Commons,  involves  a  sacrifice  of 
time   which  we  hope  to  see  provided  for  in  the  forthcoming  minis- 
terial measure  relative  to  Parliamentary  oaths.     The  real  business 
of  the  session  did  not  commence  till  Thursday  the  8th  instant,  when 
a  Royal  Speech  was  read,  of  the  usual  indefinite  character.    We  are 
glad  to  see,  however,  that  the  interests  which  we  endeavour  to  repre- 
sent, are  dignified  with  a  paragraph  in  this  ofiicial  programme. 
"  Her  Majesty  commands  us  (says  this  document)  to  recommend  to 
your  earnest  consideration,  measures  which  will  be  proposed  to  you 
for  the  consolidation  and  improvement  of  the  law.     bills  will  be 
submitted  to  you  for  improving  the  laws  relating  to  the  testamentary 
and   matrimonial  jurisdiction   now  exercised  by  the  Ecclesiastical 
Courts,  and  also  for  checking  fraudulent  breaches  of  trust."    These 
are  two  measures  applicable  to  England  only ;  but  an  announce- 
ment of  much  more  general  importance  was  made  by  Lord  Pal- 
iQerston  on  the  evening  following.     We  have  already  alluded,  in 
terms  of  commendation,  to  the  Address  which  was  moved   and 
agreed  to  last  session,  with  respect  to  the  establishment  of  a  de- 
partment of  justice.     We  are  happy  to  find  that  the  Government 
^ave  had  the  subject  under  consideration,  and  that  an  arrangement 
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is  about  to  be  submitted  to  the  House,  T^hich  will  have  the  effect 
of  accomplishing  the  object  contemplated.  These  facts  afford  sa^ 
factory  evidence  that  Government  is  sufficiently  alive  to  the  necesaty 
of  those  amendments  in  the  law  which  the  progress  of  intelligence, 
and  the  changes  in  society,  imperatively  demand.  The  measures 
alluded  to  are  English  no  doubt;  but  it  is  scarcely  necessary  to  say, 
that  the  movement  of  which  they  are  the  evidence,  cannot  be  con- 
fined to  the  sister  kingdom. 

What  is  to  be  the  nature  or  extent  of  the  legislation  to  be  at- 
tempted with  respect  to  Scotland,  we  are  not  in  a  position  to  »t« 
As  was  anticipated,  the  Registration  of  Leases  fiill  of  Mr  Dunloft 
and  the  Judgments  Execution  Bill,  have  been  reintroduced,  » 
read  a  first  time.  If  little  can  be  expected  to  be  done  in  the  brief 
interval  that  remains  between  this  and  August,  there  can  be  no 
question  that,  next  session,  the  amendment  of  the  law  will  form  (me 
of  the  chief  matters  to  which  the  new  Parliament  will  be  called  oa 
to  address  itself.  The  nature  of  that  amendment  will  depend  mucb 
on  the  position  that  the  legal  profession  assumes  in  the  discussions 
which  are  hkelv  to  arise.  It  is  theirs  to  guide  and  direct  the  move- 
ment, by  the  Knowledge  and  experience  which  the  exigencies  rf 
daily  practice  supply*  The  time  has  now  gone  by  when  it  w«i 
deemed  the  true  policy  of  the  lawyer,  either  violently  to  oppose  * 
to  stand  coldly  aloof  from  every  suggested  change.  We  nave  Mi 
sympathy  with  those  who  see  in  every  new  bill  a  fresh  inroad  (rf| 
our  privileges.  On  the  contrary,  we  are  persuaded,  that  there  cd 
be  no  conflict  between  the  interests  of  the  public  and  the  mteresrf 
of  the  profession.  In  a  country  like  ours,  wnat  is  advantageous  ^ 
the  community  must  be  equally  so  to  every  class  it  contauis;  aiJ 
the  experience  we  have  now  had  of  all  the  great  changes  that  htt^ 
been  effected,  within  the  last  few  years,  is  confirmatory  of  thii 
opinion.  We  were  to  be  annihilated  by  the  Small  Debt  Adf 
I-iord  Rutherfurd,  in  his  simplifications  of  Conveyancing,  was  secretlf 

E lotting  our  overthrow ;  the  Sheriff  Court  Act  would  finish  Edi"^ 
urgh  business ;  the  Bankruptcy  Statute  would  have  a  similar  ff* 
suit ; — in  fact,  every  legal  reform  that  has  been  accomplished  \i^ 
given  rise  to  the  most  wailful  lamentations  as  to  its  probable  efieds 
on  the  legal  body.  Now,  how  miserably  have  all  these  doloroal 
anticipations  been  disappointed  1  We  are  not  aware  that  the  dangeJl 
predicted  have  ever  presented  themselves.  Isolated  instances  then 
may  be ;  but  we  appeal  to  the  experience  of  our  readers  if,  on  tW 
whole,  the  legislation  of  this  century  has  not  been  to  the  advant«fl« 
of  the  profession.  Its  whole  tendency  has  been  of  a  liberalisng 
character.  Process,  generally,  has  been  shortened — the  impedi- 
ments in  the  way  of  the  efficiency  of  the  local  courts  removed— the 
expense  of  review  lessened — and,  generally,  useless  forms  have  been 
either  abolished  or  abbreviated.  The  effect  of  all  this  reform  h«s 
not  been  to  destroy  the  business  of  the  Courts,  but  to  enlarge  it* 
area.    The  consequence  is,  that  there  has  been  no  perceptible  diini 
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nution  in  employment,  but  the  leveifie.  And  so,  we  affirm,  it  ever 
«ill  be.  If  a  change  in  practice  puts  an  end  to  business  in  one  direc- 
lion,  it  is  sure  to  spring  up  in  another.  Nay,  we  shall  ev^n  go  the 
bgth  of  saying,  tnat  there  is  no  body  of  the  people  mate  deeply 
interested  in  haying  oar  legal  roachinerjr  brought  to  the  greatest 
possible  p^ection,  than  the  lawyers  themselves.  However  mncb 
aw  may  be  simplified,  there  roust  always  be  a  class  to  assist  in  its 
uimnistration,  who  make  its  study  the  business  of  their  lives.  No 
BUI  can  do  without  a  legal  adviser ;  if  he  does,  the  reports  contain 
Roefui  evidttice  of  the  consequences  which  follow.  It  is  perfectly 
veil  known,  that  those  who  are  their  own  lawyers  are  our  beet 
Biends  in  the  end.  But  the  character  of  the  busmess  changes  with 
tk  habits  of  the  time ;  and,  in  this  busy  age,  it  is  not  the  compli- 
catioDS  of  a  case,  or  the  indefinite  prolongation  of  a  process,  but  the 
npid  di»x)6al  of  a  vast  number,  that  is  the  successful  practitioner's 
object.  The  public  want  everything  done  with  despatch,  or  they 
vrili  not  haye  it  done  at  all.  And  such  being  the  case,  we  consider 
?reiy  amendment  of  the  law  as  really  so  much  professional  gain, 
^ther  in  the  interpretation  which  eveiy  new  statute  requires,  or  in 
die  new  interests  which  it  is  certain  to  call  into  being.  We  repeat, 
ihoi,  that  in  the  public  policy  of  the  profession,  as  well  as  in  its 
fmite  piacdoe^  the  interests  of  lawyer  and  client  are  identical. 

This  18  a  topic,  we  are  aware,  wmch  it  is  needless  to  dwell  upon, 
lecause  there  never  has  been  any  difierence  of  opinion  among  the 
Qore  intdliflent  members  of  the  profession  in  this  country,  on  the 
abject.  JJxnott  every  reform  which  has  been  effected  in  the  law 
f  Scotland,  has  either  emanated  fix>m,  or  has  been  largely  contri« 
uted  to  by,  the  lawyers  themselves.  Further,  everv  sensible  man 
nows  that,  even  though  it  were  not  for  the  interest  of  the  profession 
which  it  happens  to  be),  there  is  no  use  in  resisting  a  movement  it 
\  impossible  to  withstand ;  for  great  as  is  the  influence  we  possess, 
ii  defiance  of  all  we  can  say  or  do  to  the  contrary,  if  the  public 
rant  law  reform,  most  undoubtedly  they  will  get  it.  But  there  are 
aany  dasses  of  the  non-learned  laity  from  whom  we  do  not  get 
astice  in  this  matter.  They  look  upon  us  with  distrust.  The  idea 
I,  that  we  are  too  conservative,  and  that  no  good  is  to  be  expected 
Kom  us.  It  is  presumed  that  our  sole  interest  is  in  weaving  a  web 
i  technicalities,  in  the  accumulation  of  forms,  and  generally  in 
ansing  as  much  expense,  delay,  and  confusion,  as  possible.  The 
try  reverse  is  the  fact ;  for  it  must  be  apnarent,  that  we  have  no 
Bt^rest  in  interposing  obstacles  to  the  settlement  of  every  dispute 
^  the  Courts  of  Justice.  However,  we  confess,  there  is  some 
3case  for  the  idea,  dbsurd  as  it  is,  in  the  discussions  that  are  at 
Resent  taking  place  in  England  regarding  a  contemplated  mea« 
Hire,  in  which  some  of  the  profession  there  see  nothmg  but  de- 
^^ction.  The  proposed  amendment  has  for  its  object  the  simplifi- 
^tion  of  the  transfer  of  land,  with  the  introduction  of  the  Scotch 
}*stem  of  registration  of  title.     Now,  all  who  know  what  the 
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English  law  of  real  property  is,  cannot  avoid  wishing  succos  to  i 
scheme  which  will  benefit  the  landowner  much,  but  his  srfbta 
still  more.  Its  obvious  effect  will  be  to  make  land,  to  aiargrena 
extent  than  at  present,  a  marketable  commodity.  It  will  be  in« 
frequently  sought  for,  both  as  a  source  of  investment  and  a  solgec 
of  speculation.  Transactions  will  accordingly  be  much  mow  na 
merous ;  and  if  any  one  suflers  by  the  projected  bill,  certainly  i 
will  not  be  the  solicitor,  to  whom  the  duty  of  carrying  them  thiw^ 
must  fall  to  be  entrusted.  And  yet  it  would  seem  that  there  are  am 
who  are  so  blind  to  their  real  interests,  and  so  wedded  to  thin^ 
they  are,  that,  instead  of  helping  on  this  movement,  and  by  a5 
advice  and  assistance  striving  to  make  the  measure  as  completei 
possible,  are  endeavouring  to  throw  every  obstacle  in  its  way.  1i 
opposition  is  alarming  the  promoters  of  the  scheme  and  tbew 
mends  of  the  profession.  The  power  of  the  body  is  not  to  b 
denied.  "The  truth  is  (says  one  writer),  the  great  landed  wop« 
tors  are  in  the  hands  of  their  men  of  business.  These  useful  iga* 
know  all  about  the  family's  affairs,  they  have  lent  money  on  nwrt 
gage  of  the  family  estates,  they  can  ^  put  on  the  screw'  at  plew^ 
residing  in  the  country,  and  hieing  brought  much  into  contact  ««■ 
the  voters,  they  possess  great  personal  influence.  Besides  this^ij 
are  lawyers.  Their  trade  is  a  mystery ;  and  at  the  same  time  m 
aid  in  the  way  of  that  trade  is  absolutely  necessary.  The  aTO>l 
country  gentleman,  ignorant  as  he  is  of  law,  finds  himself  in  ■ 
hands  of  a  master  when  he  enters  his  lawyer's  office.  It  is  not  th 
attorneys  are  a  bit  worse  than  other  people,  but  circumstances  pj 
them  more  influence.  Now,  it  is  quite  obvious  that  unless  tk 
powerful  class  are  conciliated,  it  is  idle  to  eicpect  to  pass  any  Mil 
facilitating  the  transfer  of  land."  The  means  of  conciliatiofl* 
simply  a  concession  of  what  Justice  requires.  Let  them  be  pail' 
the  Scotch  conveyancer  is  already  remunerated,  not  by  the  fc^ 
of  the  deed,  but  in  proportion  to  the  value  of  the  subject  conwj* 
and  the  consequent  responsibility  involved.  This  would  doobflj 
be  much  more  satisfactory  to  the  practitioner,  because  his  ieesv 
in  most  cases  be  more  justly  earned ;  seeing  that  the  length 
document  is  no  test  whatever  of  its  value,  and  at  the  same  ti 
without  diminishing  either  the  trouble  or  remuneration  of  sdicit 
the  quantity  of  writing  required  would  be  considerably  lessenei 
Now,  in  Scotland,  though  our  conveyancing  is  not  capable 
and  does  not  require,  the  same  amendment  as  the  English  «TS« 
seems  to  demand,  there  are  many  parts  of  our  practice  woitl? 
reconsideration.  What  is  wanted  here,  is  not  so  much  lawi^ 
— ^meaning  thereby  an  alteration  in  the  great  principles  of  oar 
prudence,  as  an  amendment  of  our  system  of  process.  In 
words,  the  remedy  needed  is  not  legislative,  but  executive.  W» 
lieve  our  mode  of  pleading  is,  in  principle,  without  exception; 
that  it  is  capable  or  some  modification,  is  shown  by  the  sncces^l 
has  attended  the  new  regulations  in -sheriff  courts,  which,  it  wi" 
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seen,  are  elsewhere  commented  on.  It  is  to  be  remembered  also, 
that  our  present  rules  were  framed  at  a  time  when  neither  party 
could  be  examined  in  his  own  case.  But  that,  on  the  whole,  our 
process  does,  in  its  essentials,  give  satisfaction  to  the  country,  is 
proved  by  the  fact,  that  arbitrations  are  no  longer  so  common  as 
they  were.  This  most  unsatisfactory  of  all  modes  of  determining  a 
dispate,  appears  rapidly  on  the  wane ;  and,  considering  its  liability 
to  miscarriage,  it  is  no  wonder  that  such  is  the  case.  Still,  the  fact 
remains  that,  with  the  fullest  confidence  in  the  equity  of  our  law, 
tnd  with  the  most  unbounded  and  universal  respect  for  the  learning 
ind  integrity  of  our  judges,  the  interference  of  our  Courts  is  not  asked 
in  one-half  of  the  cases  in  which,  by  the  interests  of  justice,  it 
is  demanded.  It  is  undeniable  that  there  is  a  distrust  of  the  Court 
of  Session  abroad,  which  drives  suitors  from  a  tribunal  to  which, 
otherwise,  they  would  gladly  repair.  People  with  both  law  and 
ei^mty  on  their  side,  are  frightened  into  compromises,  into  settlements 
by  accountants,  and  into  equally  unsatisfactory  modes  of  having 
their  differences  adjusted.  For  all  this — by  which  the  legal  pro- 
fession are  the  chief  sufferers — neither  they  nor  our  law,  but  the  in- 
tolerable delay,  is  to  blame.  The  complaint  is  less  against  the  ex- 
pense than  the  time.  They  will  not  endure,  for  years  it  may  be, 
the  anxieties  of  a  tedious  litigation.  It  is  the  worry  of  such  a  pro- 
ceeding that  compels  them,  noUntea  volentes^  to  make  an  abanaon- 
ment  of  their  legal  rights,  either  by  subsiding  into  a  position  of 
passive  inaction,  or  by  permitting  some  one  to  toss  for  the  difference. 
All  this,  we  venture  to  say,  mi^t  easily  be  avoided,  and  satisfac- 
tion to  the  public  more  thoroughly  rendered,  by  the  adoption  of 
some  means  which  would  accelerate  the  business  of  the  Courts. 
This  is  a  subject  on  which  we  have  had  occasion  every  montli  to 
speak.  The  profession  are  now  beginning  to  be  alive  to  its  im])ort- 
ance — and  our  end  is  so  far  gained.  We  trust  they  will  not  cease 
in  their  efforts  till  matters  are  placed  on  an  entirely  new  footing. 
If  the  rolls  of  Court  were  dear,  why  should  not  every  case  be  called 
and  disposed  of  in  a  month  f  Were  this  the  case,  we  feel  persuaded 
that  the  legal  business  of  the  country,  ere  long,  would  at  least  be 
tripled  in  amount. 

Such,  then,  being  the  policy  which  the  profession  should  pursue 
in  this  question,  it  becomes  them  to  guide  and  direct  any  movement 
that  may  be  originated  in  the  mode  best  calculated  to  meet  the  end 
in  view.  Law  Reform  is  a  good  popular  cry ;  it  is  a  favourite  with 
the  multitude ;  and  it  is  a  safe  topic  on  evei^  platform,  involving  no 
violations  of  the  claims  of  party,  and  requinng  no  public  professions 
that  are  not  easily  fulfilled.  But  those  who  indulge  in  it,  as  a  class^ 
are  generally  little  better  than  rash  empirics.  They  have  a  vague 
notion  of  wnat  is  required  ;  but,  in  their  ignorance,  they  make  most 
lamentable  blunders  as  to  the  means  by  which  it  is  to  be  attained. 
It  devolves,  then,  on  the  practical  lawyer,  conversant  with  the  sub- 
ject in  all  its  details^  and  appreciating  both  the  remedy  that  is  needed 
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and  the  mode  by  which  it  is  to  be  applied,  to  bring  his  knowledge  and 
experience  to  bear  in  such  a  manner  as  to  insure  the  object  whidi 
all  have  in  view.  Some  encouragement  is  now  held  out  to  him  to 
do  so  in  the  projected  formation  of  a  special  department  for  the  con- 
sideration of  such  suggestions,  the  collection  of  judicial  statistics,  and 
other  information,  and  the  conduct  generally  of  all  measures  rdatipg 
to  the  amendment  of  the  law.  Being  directly  responsible  to  Parlia- 
ment, the  appointment  of  such  a  minister  would  be  an  ample 
guarantee  that  this  part  of  our  administration  would  henceforth  re- 
ceive the  attention  its  importance  demands.  Not  a  newspaper  passes 
through  our  hands  which  does  not  contain  evidence  of  the  necessi^ 
of  some  such  officer,  who,  among  his  other  duties,  might  attend  to 
the  manner,  as  it  is  the  business  of  politicians  to  look  aftor  the  mat* 
ter,  of  legislation.    For  instance — 

A  Legislative  Entanglement. — In  a  late  case,  Lord  Campbell  said,  tbai  tbe 
Act  which  had  been  passed,  the  31st  of  George  III.,  for  the  regulation  of  all  nut- 
ters  in  a  certain  township^  was  found  so  defectire,  that  another  Act  wis  passed, 
which  recited  that  the  icaraer  Act  had  been  foond  in  many  respects  so  moddm 
and  inefficient,  that  it  was  desirable  that  it  should  be  amended.  The  latter  stir 
tute,  the  6th  of  George  IV .,  was  certainly  obicurum  per  cbscuruu^  and  threw  the 
Gonrt  into  a  difficulty  which  they  must  endeavour  to  snrmount ;  but  his  Lordship 
said  he  was  afraid  the  Court  could  not  put  any  constroetion  upon  it  which  wonM 
not  operate  great  injustice  to  some  in  toe  township.  His  Laraahip  <mly  hqied  a 
third  statute  would  not  become  necessary,  which  might  be  worse  than  the  iint 
His  Lordship  hoped  that  local  bills,  as  well  as  bills  of  a  general  character,  wooU 
soon  be  subject  to  some  competent  examinaticQi  before  they  were  passed. 

Speaking  of  the  Chief  Justice,  we  may  in  this  place  correct  a  mis- 
apprehension under  which  his  Lordship  appears  to  labour  with  re- 
spect to  a  point  of  Scotch  law.  In  the  report  of  the  proceedings  d 
tne  Q.  B.  of  May  1,  we  find  the  following: — 

Gething  V,  Morgan. 

This  was  an  appeal  from  a  decision  of  the  Jud^e  of  the  County  Court  of  Mon- 
mouthshire. The  facts  stated  were,  that  the  defendant  was  a  frumer,  who  for 
several  years  had  been  the  owner  of  a  dog.  About  four  years  ago,  the  dog  bit 
a  girl,  eight  years  of  age,  on  the  forehead,  while  she  was  going  through  the  de- 
fendant's foal-vard  in  the  day-time.  This  fact  was  well  known  to  the  defendaDt, 
but  he  allowed  the  dog  to  go  at  large  in  December  last,  when  it  worried  the 
plaintiff's  sheep,  and  killed  several.  The  Jud^e  thouf^ht  there  was  evidence  to 
go  to  the  jury,  and  decided  in  favour  of  the  plamtiff,  with  L.S7,  48.  damages. 

Mr  Gbat  now  contended  that  there  was  no  evidence  to  go  to  thejuiy.  It 
must  be  shown  that  the  dog  was  inr  the  habit  of  biting.  One  snch  act  four  yesis 
ago  was  not  sufficient. 

Mr  Matthews,  who  appeared  for  the  pluntiff,  was  not  called  upon. 

Lord  Campbbll  said  he  thought  iudgment  ought  to  be  given  for  the  plaintiff- 
According  to  the  kw  of  Scotland,  which  his  Lordship  thought  in  Uiis  matter  was 
more  reasonable  than  that  of  Ei^land,  it  was  not  necessair  to  show  the  furious 
habit  of  the  animal,  or  the  ideater.  It  was  more  reasonable  in  such  a  case  that 
the  loss  should  fall  upon  the  owner  of  the  dog  than  upon  the  owner  of  the  sheep. 
But,  accordinff  to  the  law  of  England,  it  was  shown  that  the  dog  had  a  furious 
bad  habit  to  the  knowledge  of  the  master.  It  had  been  held  in  a  case  in  Stiwig^ 
referred  to  by  Mr  Justice  l^ightman,  that  it  was  sidficient  to  allege  that  the  dog 
was  of  a  ferocious  and  mischievous  disposition,  to  the  knowledge  </the  defendant. 
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Fis  Lordslnp  tboogfat  there  was  eTidence  in  this  case  which  would  support  that 
negation ;  and,  though  he  would  not  saj  of  the  dog,  as  in  the  case  oted,  9U». 
tr  ooL  (let  lum  be  lumged^,  he  thought  that  the  dog  ought  to  be  more  cautiously 
lurded,  and  if  agun  guilt  j  of  ferocious  violence,  that  the  master  ought  to  be 
Dswerable. 

The  other  Judges  were  of  the  same  opinion. 
Judgment  for  the  plaintiff. 

In  saying  that  there  was  any  substantial  difference  between  the 
w  of  Scotland  and  England  in  this  matter,  his  Lfordship  must  have 
brp>tten  the  case  of  Fleeroing  v.  Orr  (2  M^Q.,  Ap.  14 ),  a  de- 
sdon  of  the  House  of  Lords  in  1855^  which,  in  the  opinion  of  many, 
ifertartied  our  law  relative  to  reparation  in  the  above  circumstances. 
rhere  is,  however,  no  ground  for  this  opinion.  The  law  of  Scotland 
never  sanctioned  such  a  wild  doctrine,  as  that  damage  simply,  or 
damnum  absaue  injuria,  entitled  the  injured  party  to  recover ;  and 
we  di&r  witn  our  distinguished  countryman  in  thinking  that  there 
cooid  be  any  equity  in  making  a  man  responsible  for  an  accident,  in 
^hicb  culpa  on  his  part  did  not  enter  as  a  material  element.  The 
)nly  difierenee  between  the  laws  of  the  two  countries  is  as  to  the 
l>roof  requisite  to  establish  the  ctdpa. 

In  Scotland,  the  n^ligence  may  be  presumed  from  circumstances, 
without  the  owner  being  necessarily  aware  that  the  animal  was 
ricious;  in  England,  it  is  necessary  also  to  allege  and  prove  the 
icientia  on  the  part  of  the  owner,  the  presumption  being  in  favour  of 
iie  harmlessness  of  a  mausiidcB  ncUurcB,  Why  there  should  be  so 
xiDch  misapprehension  on  this  subject  in  the  profession,  we  do  not 
indtfstandl.  Whatever  might  be  the  views  which  formerly  obtained, 
^▼ery  one  who  has  given  any  attention  to  the  subject,  now  admits 
;hat  the  Lord  Chancellor  was  right  in  saying  '^  that  the  difference 
)etween  the  laws  of  Scotland  and  England  on  this  subject,  if  differ- 
moe  there  be,  consists  not  in  the  &ct  that  culpa  on  the  part  of  the 
>wner  is  the  foundation  on  which  redress  is  given  in  Scotland,  whereas 
something  more  is  required  in  England,  but  that  in  England  it  is 
issamed  that  culpa  (which  is  in  both  countries  the  sole  ground  of 
the  action)  cannot  exist  without  knowledge  on  the  part  of  the  owner 
sf  the  animal's  habit." 

At  the  Spring  Circuits,  which  are  just  over,  there  were  no  cases 
of  ?ery  muoi  interest,  or  of  very  great  importance.  The  calendars 
were  all  rather  light.  A  comparison  with  rormer  years  shows  a  con- 
fiderable  diminution  in  the  number  of  cases ;  a  result  which  is  more 
satisfactory  when  it  is  remembered  that  the  countrv  has  lately  re- 
ceived back  so  many  old  criminals  by.  the  ticket-of-leave  system, — 
a  great  proportion  of  whom  again  stood  indicted  at  the  circuits. 
To  give  an  idea  of  how  this  matter  stands  statistically,  take  the 
number  of  cases  at  the  Spring  Circuit  of  1850 :  there  were  at  Glas- 
govf,  74 ;  at  Stirling,  17  ;  at  Inveraiy,  8 ;  at  Perth,  49 ;  at  Aber- 
deen, 23 ;  at  Inverness,  23 ;  at  Jedburgh,  8 ;  at  Dumfries,  11 ;  '^ 
Ayr,  25.   C<»npare  these  with  the  numoers  in  the  same  Circuits 
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1855  and  1857,  which  were  as  follows :  Glasgow,  78,  67 ;  Stirling, 
7,  13 ;  Inverary,  5,  6 ;  Perth,  25,  36 ;  Aberdeen,  15, 19 ;  Inver- 
ness, 11,  8;  Jedburgh,  2,  6;  Dumfries,  5,  8;  Ayr,  3,  5.  Thus 
it  is  obvious  that  a  considerable  improvement  has  taken  place  even 
in  Glasgow,  with  its  daily  increasing  population. 

On  this  subject  we  cannot  help  observing  that,  with  all  the 
anxiety  of  young  counsel  to  attend  to  the  cases  of  poor  prisoners,  it 
appears  to  us  that  these  cases  are  not  conducted  as  they  ought  to 
be.  The  theory  is,  that  every  prisoner  has  the  benefit  of  agent 
and  counsel;  but  it  is  not  so  in  practice.  Poor^s  agents,  with 
occasional  exceptions,  do  not  discharge  their  duty,  and  we  cas 
scarcely  blame  them.  They  are  appointed  in  our  Sheriff  Courts- 
are  generally  the  youngest  members,  who  cannot  afford  to  leavs 
their  own  business  and  travel,  it  may  be,  twenty  or  thhiy  miles  to 
the  Circuit  at  their  own  expense.  Precognitions  should  be  taken  in 
every  case,  and  a  statement  prepared  for  counsel,  who  should  he 
instructed  beforehand ;  but  how  can  they  be  expected  to  give  whole 
days  toveard  this  duty  as  a  pure  labour  of  love,  and  at  the  sacrifice 
of  their  more  remunerative  Dusiness?  At  present,  counsel  haveta 
discharge  the  duty  of  agent  as  well  as  advocate,  a  practice  which 
the  Lord  Justice  Clerk  took  occasion  to  condemn,  at  Ayr ;  but 
without  which,  we  are  satisfied,  many  a  good  defence  would  often 
never  be  stated.  How  simply  beautiful  are  the  words  of  the  good 
old  statute,  which  forms  the  foundation  of  our  present  poor's  roll 

J  James  I.,  cap.  45.) :  "  And  gif  there  be  ony  pure  creature  for 
ault  of  cunnmg  or  dispenses,  that  cannot  or  may  not  follow  his 
cause,  the  king,  for  the  love  of  God,  sail  ordaine  the  judge  before 
quhom  the  cause  suld  be  determined  to  purwey  and  get  a  leill  and 
wise  advocate  to  follow  sic  pure  creature's  causes ;  And  gif  sic 
causes  be  obteinedy  the  wranger  sail  assyth  baith  the  partie  skaithed 
and  the  advocate's  costes  and  travel."  Of  course  this  statute  refers 
to  civil  cases ;  but  when  such  a  proper  yet  simple  measure  could  be 
provided  in  these  cases  about  five  centuries  ago,  surely  some  better 
provision  than  at  present  exists  could  be  made  for  following  the 
causes  of  the  "  pure  creatures  "  who  are  tried  on  circuit.  We  sub- 
mit that  a  portion  of  the  money  levied  from  the  public  for  the 
benefit  of  the  poor  is  just  as  applicable  to  the  defence  of  a  pauper  as 
to  his  sustenance.  It  is  impossible  to  contend  against  all  the  weight 
of  the  machinery  of  the  crown  without  a  precognition  prepared  by 
the  agent ;  and  surely  some  fund  should  be  established,  from  which 
those  who  are  entrusted  with  this  thankless  oflice,  would  at  least 
obtain  the  means  of  paying  the  expenses  which  the  proper  discharge 
of  its  duties  necessarily  involves. 

Two  of  the  London  Inns  of  Court — the  Societies  of  the  Inner 
and  Middle  Temple — have  come  to  a  resolution  regarding  the  ad-| 
mission  of  candidates  to  the  bar,  which  we  hope  to  see  followed  by 
the  rest  of  the  learned  bodies  interested,  in  order  to  put  an  end  for 
ever  to  a  system  that  has  long  outlived  its  day.    The  absurdity  of 
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testing  a  iniqi*s  fitness  for  forensic  duty  by  his  jpowers  of  eating 
and  drinking,  was,  to  a  certain  extent,  modified  a  tew  years  ago,  by 
^'ving  him   the  option  of  either  attending  certain  lectures  or  of 
passing  an  examination*    The  option  is  now  abolished,  and  the 
examination  is  made  compulsory.    Thb  reform  seems  imperatively 
demanded  by  the  great  cnanges  that  are  taking  place  in  the  prizes 
of  the  profession.    The  old  argument  against  the  adoption  of  those 
tests,  wnich  eveiy  other  profession  required,  was,  that  an  ignorant 
barrister  could  do  no  one  any  harm  but  himself;  and  if  be  wanted 
to  live  by  his  profession,  he  was  sure  to  learn  it.    But,  for  many 
years,  that  reasoning  has  ceased  to  be  applicable.     While  the  busi- 
ness q£  the  Superior  Courts  has  in  a  great  measure  been  withdrawn 
by  the  County  Courts,  the  tendency  of  legislation  has  been  to  in* 
crease  the  number  of  offices  to  which  a  barrister  of  seven  years* 
i^^ng  was  only  eligible.    For  many  years,  an  ignorant  crowd 
li2s\»c»i  flocking  to  the  English  Bar,  not  with  any  new  to  practice, 
i)Qt  m  the   hope  of  ultimately  obtaining  some  of  those  valuable 
pieces  of  prererment  which  are  so  numerous  at  home  or  in  the 
colonies,    ^y  the  adoption  of  a  compulsory  examination,  the  public 
till  now  have  some  ^arantee  that  the  officers  to  whom  such 
lesponsible  duties  are  entrusted,  are  really,  to  some  extent  at  least, 
mlified  for  their  position.    At  the  same  time,  we  think,  advantage 
Mould  be  taken  of  this  opportunity  to  abolish  the  anomalous  rule 
y^kich  permits  a  Scotch  advocate  to  appear  side  by  side  with  an 
£iigliah  barrister  on  every  colonial  bench  and  at  every  colonial  bar, 
and  to  ar^ue  every  case  on  ;a]>peal  in  the  House  of  Lords,  and  yet 
<iebars  him  from  appearing  in  the  Very  courts  whose* judgments 
le  may  take  to  pieces  in  the  highest  tribunal  in  the  realm.     We 
think  the  members  of  both  bodies  should,  in  either  country,  on  pre- 
sentation of  the  proper  documents,  be  admitted  ad  eundem.    It  may 
be,  perhaps,  necessary  to  inform  the  English  reader,  that  the  degree 
of  D.V.J,  has  never  been  granted  in  this  countiy  without  an  exa- 
mination of  the  candidate's  knowledge  of  both  the  civil  and  municipal 
law. 

We  are  glad  to  find  that  the  mercantile  community  are  beginning 

to  understand  the  facilities  which  the  new  Mercantile  Amendment 

\ct  affords  for  the  fraudulent  transfer  of  property  by  persons  in 

insolvent  circumstances.     We  have  already  shown  in  this  Journal 

what  a  serious  blunder  was  committed  in  adopting  the  English  law 

of  sale  without  its  essential  safeguard,  the  public  registration  of 

eveiy  bill  of  sale,  in  order  to  make  it  of  any  legal  effect.    ^'  Whethei^* 

(says  a  writer  in  the  Mercantile  Test)  ^^  the  English  plan  of  registrar 

tion,  mr  the  good  old  rule  of  the  Scottish  law,  be  the  better  remedy, 

i&  a  matter  for  the  serious  consideration  of  mercantile  men.     The 

English  plan  is  effectual  in  so  far  only  as,  by  registration,  you  can 

bring  bills  of  sale  to  the  actual  knowle<k;e  of  mercantile  houses, 

who,  by  that  warning,  are  enabled  to  avoid  giving  credit  to  traders 

vol.  I. — no,  v.  MAT  1867.  o  o 
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whose  necessities  compel  them  to  grant  bills  of  sale ;  hnt  in  so  &r 
as  this  cannot  be  accomplished — and  it  can  only  be  accomplislled  to 
a  limited  extent — even  registered  bills  of  sale  are  to  those  hoases 
secret  transactions ;  whereas  the  law  of  Scotland,  as  it  stood  until 
last  session,  cut  at  the  very  root  of  the  fraud ;  it  punished  tlie  very 
attempt,  by  declaring  that  all  gtXKis  in  an  insolvent  debtor's  pos- 
session should  belong  to  the  creditors  at  large,  and  so  prevented  the 
possibility  of  fraud  bv  means  of  bills  of  sale.     The  mischief  is,  how- 
ever, now  done,  and  the  simplest  remedy  seems  to  be  to  re<|ulre 
that  all  such  transactions  should  be  in  writing,  and  the  writing 
registered  in  order  to  be  effectual.    A  creditor  could  then  easily 
ascertain  how  far  the  goods  in  a  trader's  premises  were  or  were  oot 
his  own.     A  short  Act  might  be  passed  this  session,  similar  to  the 
17  and  18  Vict.,  c.  36.  Chambers  of  Commerce  shotdd  take  up  the 
subject. 

The  rolls  of  Court  for  the  Summer  Session  show  the  following 
state  of  business.    The  number  of  cases  enrolled  for  debate  are  :— 
Before  Lord  Handyside,  •  20 

«        *<     Benholme,  .  .  16 

«        «      Neaves,       .  .  75 

«        «     Ardmillan, .  .  71 

«        «      Mackenzie,  .  71 

INNEB  HOITSE. 
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Summary  Causes  in  Summar  Roll,  16  82 

Ordinary  Actions  in  Short  Roll,  228  34 

Total,        244  66 

First  Division  causes  which  are  not  ready,)        ^„ 
or  in  which  parties  are  not  moving,    \ 

There  is  no  statement  of  this  kind  witn  respect  to  the  Second 
Division. 

It  will  thus  be  seen  that,  without  taking  into  account  the  mass  of 
reclaiming  notes  which  are  alwajs  lodged  on  last  box-day,  and  of 
which  the  roll  remains  to  be  published,  the  First  Division  has  about 
FOUB  years'  work  before  it,  as  its  rolls  at  present  Hand. 

The  last  proposal  to  remedy  this  appalling  state  of  things  has 
emanated  &om  the  Society  of  Solicitors ;  and  a  deputation  of  their 
number  has  had  an  interview  with  the  Lord  Advocate  to  enforce 
their  views.  These  simply  are,  that  the  First  Division  should  sit 
all  the  year  through,  and  do  all  the  work.  That  is  the  practical 
result  01  saying  that  the  evil  is  to  be  got  rid  of  by  extended  sittings. 
The  forthcoming  bill,  we  believe,  will  enforce  a  compulsoiy  division ; 
but  in  what  way,  we  have  been  unable  to  learn. 
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THE  CIRCUITS— PmALITY  OF  SHERIFFS'  JUDGMENTS. 

It  is  pleasant,  on  proceeding  to  write  an  article  on  a  diy  le^ 
subject,  to  have  snggested  to  the  mind  associations  connected  with 
the  doings  of  the  great  Patriot,  Lawyer,  and  Statesman,  Doncan 
Forbes  of  Cnlloden.    When  the  Highland  army  was  routed  on 
CoUoden  Moor,  a  sad  and  dreary  chapter  in  Scottish  history  was 
ebaed.    An  nnhanpy  people  then  obtained  rest  from  the  cease- 
less revolutions  and  tumults  of  200  years.    The  Union  had  swept 
away  innumerable  sources  of  dispute  and  national  jealousy.    The 
people^  left  to  direct  their  energies  to  the  pursuits  of  industry,  fell 
mto  regular  subordinaticm,  shook  off  the  remains  of  barbarism,  and 
grew  wise  from  the  past  experience  of  their  dissensions  and  thdr 
ignoraoee.     If  Duncan  Forbes  did  not  see  all  the  remote  relations 
and  indirect  tendencies  of  the  change, — if  he  was  often  too  despond* 
iag  in  the  view  he  took  of  the  future  destinies  of  what  he  affection- 
ate/j  called   his   ^^  poor  country,"   he  has  the  glory  of  having 
inv^rated  her  by  his  example  and  his  counsels ;  and, — sending  her 
shooting  a-head  of  the  richer  land  which  had  taught  her  the  lesson,—- 
lie  left  a  countiy  afibrding  equal  exercise  for  memory  and  for  ho[)e. 
Oar  subject  now  is  a  smdl  portion  of  the  famous  Heritable  Juris* 
diction  Act  of  George  the  Second's  Government,  upon  the  improve- 
ment of  which  Duncan  Forbes  spent  the  last  energies  of  his  life. 
The  Culloden  Papers  contain  nothing  on  the  subject;  but,  in  turn* 
ingr   over  a  series  of  MSS.  letters  by  Forbes,  written  at  the  time 
^Wn  the  Act  was  passing  through  Parliament,  we  have  been  struck 
with  the  amazing  sagacity  with  which  he  predicted  far  off  conse- 
quences, and,  while  uttering  many  opinions,  has  only  erred  in  one. 
In  a  comer  of  that  celebrated  Act,  wnich  dealt  with  great  interests 
and  the  veriest  trifles,  there  will  be  found  a  section  which  conferred 
upon  the  judges  at  Circuit  an  appellate  jurisdiction  of  a  very 
limited  description.    As  to  civil  matters,  an  appeal  was  allowed  in 
all  cases  where  the  pecuniwy  value  was  under  L.12 :  and  in  this 
new  jurisdiction  Duncan  Forbes  descried    the    most  deplorable 
oonse^uenoes  to  the  country  and  the  law.    It  is  useless  now  to 
resusatate  the  ialladous  reasonings  even  of  a  great  mind,  to  which 
Time  has  given  the  best  answer.    The  finest  nair  casts  a  shadow, 
and  he  had  his  failings  like  all  men;  but  his  generous  aspirations, 
and  his  labours  of  a  lifetime,  will  excuse  errors  arising  from  a  too 
profound  sensibilitv,  warmth  of  heart,  and  passionate  enthusiasm 
bt  what  promised  prosperi^  to  his  country.    Nothing  more  illus- 
trates the  mbom  loniness  or  his  character,  than  the  magnanimity 
vith  which  he  was  inspired,  amid  his  own  fallen  fortunes  and 
rmoed  hopes,  at  the  long  trsan  of  proscriptions,  beneath  which  he 
despaired  of  any  resurrection  of  his  countir's  prosperity  and  inde- 
pendence.   It  would  have  saved  him  at  least  one  pang,  had  ^ 
lived  a  few  years  bnger,  to  behold  how,  out  of  the  aroitrary  <^^ 
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of  a  ruthless  soldiery,  liberty  arose, — how  prosperity  sprang  fnm 
conquest,  and  a  nation  was  saved  even  in  being  suraued.  Of  the 
jurisdiction  which  he  looked  upon  with  such  gloomy  forebodings,  we 
nave  just  seen  the  extinction,  after  a  century's  experience*  There 
has  scarcely  been  time  to  sing  its  requiem  ere  aonbts  have  been 
started  of  the  wisdom  of  its  destruction.  It  will  be  our  duty  now  to 
assist  in  calling  to  the  resurrection  of  a  second  life,  a  jurisdii^on 
abolished  by  mistake.  We  thmk  there  are  sound  reasons  for 
seizing  this  time  for  correcting  the  error,  committed  in  the  fever 
of  a  popular  agitation,  and  for  restoring  to  the  countiy  a  court  to 
whicn  time  had  given  respectability,  and  which  experience  had 
declared  to  be  useml. 

By  the  Jurisdiction  Act,  20  G^o.  IL,  c.  43,  an  appeal  was  al- 
lowed irom  inferior  Courts  to  the  Circuit  Courts  in  caaes  under 
L.12, — afterwards  extended  by  a  later  statute  to  L.25.  In  the  year 
1853,  this  court  was  abolished  by  the  22d  section  of  the  Act 
16  and  17  Vict.,  c«  80.  This  strong  proceeding  was  not  called 
for  by  the  judges,  the  bar,  the  procurat(»rs,  nor  by  the  general 
public,  but  was  forced  upon  the  Lord  Advocate  apparently  in 
London,  and  passed  through  Parliament  without  exciting  notice* 
•  The  result  nas  been,  that  the  judgments  of  sheriffi  throughout  the 
country,  in  all  cases  between  L.12  and  L.25,  involving,  it  may  be, 
also  expenses  to  the  extent  of  an  additional  L.100,  are,  however 
blundered  or  erroneous,  absolutely  incurable  by  ftnj  human  tribunal. 
There  wad  no  person  in  Scotland — except,  it  may  be,  a  few  of  oar 
iriends  who  were  foremost  in  the  Sheriff  Court  agitation  of  1853— 
who  ever  suggested,  even  as  matter  of  theoretical  reform,  such  a 
measure  as  this.  As  the  Court  of  Review  was  latterly  conducted 
with  both  judges  sitting  in  open  court, — and  not,  as  has  sometimes 
happened,  at  the  Inn  breakfast  table, — it  cave  to  the  country  per- 
fect satisfaction.  We  refer  particularly  to  Uie  admirable,  dignified, 
imd  patient  audiences  at  the  later  courts  held  by  Lords  Moncreiff 
and  (Jockburn,  Lords  Cockbum  and  Ivoiy,  Lord  Cowan  and  Lord 
Colonsay,  Lords  Cowan  and  Anderson,  and  the  Lord  Justice-Clerk 
and  L<»rd  Wood.  The  farmer  came  into  the  circuit  town,  and  heard 
his  case  debated  and  determined.  He  had  a  feir  hearing,  and  re- 
tired with  the  pleased  feeling  that  his  interests  were  the  subject  of 
so  much  learned  discussion  and  judicial  anxiety.  But,  above  all, 
the  dignity,  formality,  learning,  and  justice,  were  cheap.  Two  or 
three  guineas  got  a  case  reviewed  b^  judges  of  the  Supreme  Court. 
There  were  no  records  copied,  no  prints  of  papers — onlv  one  counsel 
a  side,  and  one  hearing.  The  proceeding  was  withal  so  expediti- 
ously gone  through,  that  it  would  be  difRcult  to  have  suggested  anr 
court  that  could  have  secured  so  much  of  public  approbation.  It 
was  not  merely  the  good  which  it  did  in  reversing  a  few  erroneous 
judgments  that  obtained  for  it  a  warm  affection  whue  it  existed,  and 
entitles  it  now  to  respectful  notice  when  it  belongs  to  history,  but 
it  was  the  fact,  that  there  was  such  a  court  in  existence  to  keep 
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inferior  tribunals  in  awe,  that  rendered  it,  in  its  indirect  inflaence,  a 
powerful  instrument  in  the  right  administration  of  justice.  We 
state,  without  the  fear  of  contradiction,  that  there  never  was,  except 
among  the  small  knot  of  agitators  in  the  Sheriff  Court  controversy, 
one  man  belonging  to  the  profession  who  ever  spoke  disparaging](y 
of  this  Court  of  Appeal ;  at  all  events,  if  the  popular  voice  might  be 
judged  of  IrfT  the  entire  absence  of  complaint,  its  decision  was  in  the 
direction  of  approval. 

But  the  Sneriff  Court  controversy,  which  ended  in  1853,  arose 
and  terminated  with  much  good,  and  a  little  evil.    Among  the 
latter,  we  must  include  the  abolition  of  the  appeals  to  the  Circuit 
Courts.   The  sheriff-substitutes  had  been  unjustly  kept  upon  salaries 
unfitted  for  the  dignity  of  their  o£5ce,  and  not  a  fair  recompense  for 
tbe  enormous  amount  of  business  which  they  dischaigeo.     They 
made  appeals  to  Government,  for  redress,  in  vain ;  and  at  last  they 
were  obliged  to  resort  to  that  only  course  which  can  move  official 
inactiOD — a  public  agitation,  and  the  getting  up  a  popular  cry. 
Tftej  denounced  the  sherifis-principals  as  drones,  who  did  nothing 
for  the  salaries  they  received ;  and  who  were  (unjustly)  represented 
s  men  of  inferior  calibre^  selected  firom  members  of  the  bar  who 
kd  neither  practice  nor  learning.    The  policy  of  having  double 
sberiffi  was  called  in  question,  and  a  reference  made  to  the  ap- 
parently analogous  case  of  the  County  Courts  of  England.    It  was 
farther  made  matter  of  complaint,  that  the  public  were  harassed  by 
appeals  from  the  sheriff-substitute  to  the  sneriff,  from  the  sheriff 
to  the  Lord  Ordinary,  from  the  Lord  Ordinary  to  the  Inner  House, 
and  from  the  Inner  House  to  the  House  of  Lords, — a  series  of 
appeals  calculated  to  exhaust  the  longest  purse,  and  to  try  to  the 
utmost,  human  patience.    The  main  point  was  gained,  in  a  small, 
thourii  we  still  maintain  an  inadequate,  increase  to  the  salaries  of 
t\ie  snerif&^substitutes,  and  also  in  the  abolition  of  the  right  of 
TCTiew  in  all  cases  between  L.12  and  L.25, — leaving,  as  we  shall 
immediately  show,  a  right  of  appeal  in  cases  under  L.12.    The 
agitation  was  unsuccessral,  in  so  tar  as  it  called  for  the  abolition  of 
the  office  of  the  principal  ^riff,  and  the  elevating  his  substitute 
to  the  <^ce  of  sole  county  judge,  with  the  consequent  extinction  of 
the  hated  name  of  <<  Substitute:' 

We  don't  quarrel  with  the  Act  of  1853,  in  so  far  as  it  abolished 
the  right  of  review  by  the  Court  of  Session  in  oases  under  L.25. 
A  litigation  in  the  Supreme  Court  for  such  a  sum,  even  thoc^h  the 
object  be  to  correct  an  erroneous  judgment  of  an  inferior  triounal, 
ought  not  to  be  encouraged ;  but  it  is  thought  that  this  object  might 
bave  been  attained  without  the  unnecessary  abolition  of  appeals  to 
the  Curcuit  Courts  of  Justiciary,  whose  judgments  were  final  and 
could  have  been  obtained  as  cneaply  as  ever  justice  was  adminis- 
tered by  an  ancient  patriarch  at  his  tent-door. 

The  alleged  necessity  arose  in  this  way.  There  are  three 
circQits— -the  North,  the  South,    uid  the  West.    These  circuits 
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include  all  the  counties  of  Scotland,  with  the  excepdon  of  the  three 
LfOthians,  which  latter  are  under  the  jurisdiction  or  the  Hi^  Goiut 
of  Justiciary.  In  cases  under  Ij.25j  appeals  could  be  taken  to  tbe 
Circuit  Court  finom  every  county  in  Scotland,  with  the  exception  of 
the  Lothians.  In  regard  to  the  latter,  the  only  remedy  competent 
was  to  bring  the  case  into  the  Court  of  Session  by  the  modes  of 
review  in  use  in  that  Court  These  counties  were  thus  somevhat 
under  a  disadvantage,  although  the  evil  was  not  so  great  as  to  have 
ever  excited  any  pnolic  notice.  When,  however,  it  was  determined 
to  abolish  the  power  of  review  by  the  Court  of  Session,  and  the 
appeal  to  the  House  of  Lords,  of  all  cases  under  L.25— -therebf 
extinguishing  the  only  mode  of  redress  competent  to  suitors  in  the 
three  Lothians, — it  seems  to  have  been  considered  necessary,  in 
order  to  be  connstent,  to  extinguish  also  the  domestic  forum  pos- 
sessed by  all  the  other  counties  of  Scotland  in  the  Circuit  Courts  of 
Justidarv.  To  preserve  this  consistency,  the  remedy  went  6r 
beyond  the  evil.  If  the  review  by  the  Court  of  Session,  competent 
in  cases  from  the  Lothians,  was  considered  prejudicial  to  thepnbGe 
interests,  this  was  no  reason  for  the  abolition  of  the  review  dj  the 
Circuit  Courts  with  reference  to  the  other  counties,  which  operated 
to  the  public  advantage.  Surely  the  course  that  ought  to  have 
been  adopted  was  to  have  removed  the  evil  under  which  the 
Lothians  groaned— if  it  were  an  evil,  and  given  them  no  right  of 
review  at  all,  or  a  right  of  review  by  the  Hign  Court  of  Justidaiy, 
as  exists  with  regarcT  to  cases  under  L.12, — and  left  untouched  the 
Circuit  appeals.  There  can  be  no  doubt  that,  in  forcing  the  Lord 
Advocate  to  this  measure,  there  was  committed  one  of  those 
blunders  which  are  so  ofVen  the  product  of  our  popular  agitations, 
and  which  it  is  our  duty,  at  the  earliest  possible  moment,  to  correct. 
We  believe  that  this  opinion  is  participated  in  by  all  the  judges 
whose  duty  it  was  to  preside  in  these  Circuit  Courts.  We  hare 
heard  it  expressed  in  the  most  emphatic  terms  by  coontiy  pro- 
curators, and  by  manv  of  the  general  public,  whose  opinions  e?en 
professional  men  would  receive  with  submission  ;  and!^  we  have  no 
reason  to  think  that  the  sherifis  themselves  would  look  askance 
upon  a  court  which  could  set  right  judgments,  which,  afler  pro- 
nouncing, they  become  convinced  are  erroneous,  but  which  they 
themselves  have  no  longer  power  to  correct.  Further,  these 
appeals  were  productive  of  this  advantage,  that  they  brought  to  the 
Circuit  Court  counsel  who  otherwise  would  not  have  attended,  and 
whose  gratuitous  services  were  obtained  on  behalf  of  the  wretched 
prisoners  who  had  no  means  to  bring  counsel  from  E^dinbnrgh  to 
their  aid. 

At  present  the  business  of  the  Circuit  Courts  is  somewhat  ano- 
malous. At  Glasgow  and  at  Perth,  the  judges  are  fully  occupied- 
having  to  trv  the  whole  criminal  business  at  these  circuits  from 
Glasgow  and  Dundee.  But  on  the  South  circuit,  the  proceeding  is 
very  much  of  the  character  of  a  solemn  farce,  in  which  the  tremen- 
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doos  madiiiiexy  of  isstice  is  sometioies  brought  to  bear,  in  the  dis- 
posal of  a  single  habit  and  repute  thief.  At  Jedboi^h  and  Dumfries, 
the  utmost  industry- of  the  public  officials  has  sometimes  failed  in 
securing  a  single  unit  upon  whom  the  judges  could  operate.  On  a 
recent  occasion,  at  Dumfries,  the  public  prosecutor  was  under  the 
necesffltj  of  intimating  that,  himself  the  judges,  the  clerk,  the  macer, 
and  counsel,  had  all  attended  for  nothing ;  and  after  opening^the 
Criminal  Comrt,  the  jud^  at  once  closed  it  An  irreverent  person 
soggested  that  the  officials,  who  had  scoured  in  vain  the  counties 
within  the  circoit,  even  for  a  poacher  under  the  Night  Trespass  Act,  or 
a  habit  and  repute  thief,  should  have,  in  store,  on  the  analogy  of  a 
bag-fox,  a  bag-criminal  always  at  hand,  to  be  turned  out  and  hunted 
in  tbe  absence  of  legitimate  game.  Over  him  they  might,  it  was 
said,  have  gone  through  the  form  of  trial,  got  him  sentenced  with 
due  dignity, — and  thereby  have  kept  up  upon  the  masses  the  whole- 
some lesson  ever  given  by  the  exercise  of  justice.  The  suggestion  of 
this  jMCBon, — ^who,  by  making  it,  nearly  brought  himself  within  the 
d!a58  &r  whom  courts  of  criminal  justice  are  instituted, — ^was  not 
adopted,  and  the  assizes  passed  off  without  anything  for  the  local 
newspapers  to  report. 

Novr,  we  do  not  see  why  these  judges,  who  had  gone  to  the  ex- 
fmse  and  trouble  of  a  ioumey  to  Dumfries,  might  not  have  been 
eDowed  to  hear  a  few  civil  apneals  from  the  local  sherifib.  It  would 
kve  imparted,  at  least,  sometning  like  an  air  of  common  sense  to  a 
proceeding  that  otherwise  had  the  character  of  ludicrous.  Unless,  in- 
deed, some  dvil  business  is  conferred  upon  the  Circuit  Comts,  it  is 
manifest  that  some  of  them  must  be  abolished — a  result  which,  we 
confess,  we  look  upon  as  a  national  calamity,  inasmuch  as  they  have 
important  beneficial  effects  both  upon  the  local  magistrates,  whom 
they  keep  in  check,  and  upon  the  country  public,  to  whom,  at  their 
own  doois,  they  convey  some  idea  of  the  propriety  and  decorum  of 
a  regular  court  of  justice. 

Let  us  now  ask  the  attention  of  the  reader  to  the  clauses  in  the 
Sbmff  Court  Act  of  1853)  and  in  the  Small  Debt  Act  of  1837, 
which,  we  think,  will  present  some  things  not  a  little  remarkable 
e?en  among  the  curiosities  of  modem  legislation. 

By  the  Small  Debt  Act  of  1837,  1  Vict.,  c.  41,  s.  81,  the  right 

of  review  in  cases  under  the  Small  Debt  Act,  now  extended  to  L.12, 

^  given  to  *^  the  Circuit  Court  of  Justiciary,  or,  where  there  are  no 

Circuit  Courts,  before  the  High  Court  of  Justiciary  at  Edinburgh." 

The  grounds  of  review  are  the  following : — 

lu.  Corruption  on  the  jpart  of  the  sheriff. 

id.  Malice  and  oppression  on  the  part  of  the  sheriff. 

id.  Deviations  in  point  of  form  m>m  the  statutory  enactments, 
^kich  took  place  wUfuUy. 

4tft.  Deviations  in  point  of  form  from  the  statutory  enactments, 
^Mch  have  prevented  substantial  iu8tice  from  having  been  done. 

itJu  Incompetency,  including  defect  of  jurisdiction. 


240  TH£GIBCUXT&  [Miy 

Apparently,  review  is  here  excladed  on  the  fiicta  of  a  case,  or  on 
the  law  applicable  to  the  facts.  Yet  under  the  3d  and  4th  headaverv 
wide  ground  of  review  is  conferred,  and  which  we  have  sera  ex- 
tended, and  rightly  extended,  so  as  to  get,  indirectly,  at  the  merits. 
This  review  under  the  Small  Debt  Act  has  been  found  very  usefol 
in  practice ;  and  no  agitator  has  ever  yet  denounced  it  as  a  griev- 
ance, or  forced  the  Lord  Advocate,  against  his  own  judgment,  to 
alter  it. 

Now,  then,  what  is  the  law  in  reference  to  cases  where  the  san 
in  dispute  exceeds,  by  one  farthing,  the  sum  of  L.12,  and  is  under 
L.25  r  This  law  is  contained  in  the  22d  section  of  the  16  and  17 
Vict.,  c,  80,— the  SheriflF  Court  Act  of  1853:— **  It  shall  noth 
competent,  eac^t  as  hereinafter  specially  provided  forj  to  reniM 
from  a  Sheriff  Court,  or  to  bring  under  review  of  the  Court  <^  S» 
sion,  or  of  the  Circuit  Court  of  Justiciary,  or  of  any  other  conrttf 
tribunal  whatever,  by  advocation,  appeal,  suspension,  or  redaction, « 
in  any  other  manner  of  way,  any  cause  not  exceeding  the  valae  of 
L.25  sterling,  or  any  interlocutor,  judgment,  or  decree  pronounced, 
or  which  shdl  be  pronounced,  in  such  cause  by  the  shenff.^ 

Apparently,  it  was  contemplated  that  there  should  be  a  reviews 
cases  oetween  L.12  and  L.25,  because  the  reader  of  the  statate  ii 
referred  to  something  ^^  hereinafter  specially  provided,^  which,  hxm 
ever,  has  been  forgotten.  There  is  no  provision  to  satbfy  thewoit^ 
and  the  clause  remains,  in  the  most  absolute  terms,  prohibitory 
any  review,  not  merely  as  regards  the  merits,  but  for  (1)  oorrupr 
(2)  malice,  (3)  oppression,  (4)  deviations  in  point  of  form,  (5)  ^ 
injustice,  (6)  substantial  injustice,  (7)  incompetency,  (8)  defect 
jurisdiction,  or  (9)  any  other  ground  or  cause  whatsoever.  A  de^ 
for  L.12  is  reviewable ;  but  for  L.12  and  one  farthing,  it  is  final 
irrevocable,  except  by  Act  of  Parliament.  Surely  this  inconastenct 
at  least,  cannot  be  allowed  to  remain  unaltered.  There  cannot  u 
allowed  a  review  under  L.12,  and  denied  above  it.  But  we  propod 
to  go  farther,  and  restore  the  old  law.  The  alteration  we  sugge^ 
as  one  of  the  best  clauses  in  the  forthcoming  Court  of  S«^ 
Bill,  is  this : — 

«  The  22d  section  of  the  Act  of  the  16  and  17  years  of  her  preseal 
Majesty,  c.  80,  in  so  far  as  it  provides  that  it  shall  not  be  compe 
tent  to  bring  under  review  of  the'  Circuit  Court  of  Justiciary  an] 
cause  not  exceeding  the  value  of  L.25  sterling,  shall  be,  and  tb 
same  is,  hereby  repealed ;  and  the  appeals  shallbe  heard  in  Coui^ 
and  by  both  judges  sitting  together  when  two  are  at  the  Circid 
Court ;  and  they  may  issue  their  judgment  after  the  Circuit  Conr 
has  terminated." 

The  case  of  the  exceptional  Lothians  might  be  disposed  of  bi 
leaving  them  exceptions,  without  any  review  whatever ;  orby  hanJ 
ing  them  over,  as  under  the  Small  Debt  Act,  to  the  High  Coart  o 
Justiciary,  to  the  Lord  Ordinary  on  the  Bills,  or  to  one  of  tfe 
Divisions. 
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It  DOW  only  lemains  to  say,  in  condiuion,  that  Jin  extraordinaiy 
misnideEstanding  seems  to  prevail  on  this  subject  in  referaoce  to 
the  Ccnnty  Conrts  of  England.  We  have  heard  it  stated,  appa- 
reotlj  as  «  reason  fcr  declaring  the  judgments  of  sheriffs  final,  that 
review  is  incompetent  of  the  judgments  prono«nced  in  the  English 
Coun^  Courts.  This  is  as  enture  mistake.  Every  case  in  Eng- 
land nay,  (I)  By  leave  obtained,  be  remored,  by  €«f!fu>ran,  to  the 
Supreme  Courts,  if  die  sum  at  stake  be  above  L.5  (9  and  10  Vict., 
c  9&,  s.  90).  (2),  Whether  leave  hrn  obtained  or  not,  a  pursuer 
may  biiog  his  action,  in  the  first  xnstance,  in  ^e  Supreme  Courts  at 
London ;  and  shall,  if  successful,  ireoover  his  costs,  provided  he 
flboir,  to  the  satisfitttion  of  the  judge,  ^'  that  there  was  sufficient 
Rsson"  fi^r  bringing  it  into  the  Supreme  Court  and  not  in  the 
County  Coort  (15  and  16  Vict,  c.  54,  s.  4).  (3),  Whei«  the  pun- 
Boer,  suing  in  a  superior  court  an  action  £ov  damages,  recovers  JL.S 
or  recovers  L.20  m  an  action  on  contract,  he  is  entitled  to  his 


Of  the  two  or  three  thousand  eases  disposed  of  in  Scotland  be- 
tween Lf.l2  and  L  J5,  we  do  not  believe  that  there  would  be  twenty 
ippeaJed  to  the  Circnit  Court;  but  the  very  fact  that  such  an 
appeal  exists,  prevents  the  operation  of  many  disturbing  elements 
mt  sometimes  infiueace  human  judgment  when  not  subject  to 
eootnoL  There  ought  to  be  an  appoix^d  check  for  every  power 
under  the  aim.  No  nian,  especially  in  an  obscure  comer,  should  be 
Btitled  to  s^  that  kis  will  is  the  kw.  The  sword  of  Damocles 
Bogs  o^er  tioais  Napoleon.  There  is  revolution  for  the  const!- 
bitiofULl   sovereign.   .The  House  of  Commons  bridles  the  most 

Cyrerfbl  minister.  The  press  and  the  bar  keep  the  House  of 
vrds — ^die  final  court  of  review — in  check.  The  only  power  beyond 
ill  hnman  control  is  the  Scotch  sheriff  dealing  with  cases  be* 
tween  Li.lS  and  L.25;  and  daily  ezperienoe  teaches  us  that  he 
Mgbt  Jiot  to  be  an  ozception  to  the  ordinary  rule  of  preventiv« 
cheielDB. 


7&B  MEROAKTtLE  LIW  AlifElTDMENT  ACT* 
(CofUiiimd  from  pagg  ISSi.) 

CATJTIQNBT. 

C^UTionnr  in  Scotland,  and  suretiship  in  Enghind,  are  negated  by 
the  aaaie  general  prmdples.  By  the  law  of  both  countries,  the  con- 
txaet  mut  he  in  writing;  the  fourth  sedioti  of  the  Statute  <^  Frauds 

^  19  and  ^O  Tict.,  c.  BO—i An  Att  to  amend  the  Lavn  of  SeotJand  affecting 
^f9ie  omd  C^mmmrc^. 

Tot.  I. — wo.  V.  MAT  1W7.  H  H 
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efFectinc  in  the  one  case,  what  the  Act  1681  requires  in  the  other. 
By  the  latter  statute,  all  cautionary  obligations  are  to  be  either  holo- 
graph or  tested,  and  in  one  early  case  ( W  allace  v.  Wallace,  M.  17056), 
where  the  statutory  solemnities  were  wanting,  the  acknowledgment 
of  his  subscription,  by  the  cautioner,  was  found  insufficient  to  supply 
the  imperfections  of  the  deed.  The  rule,  however,  was  in  course  of 
time  relaxed  in  various  respects.  In  the  first  place,  the  improbatiie 
document  might  be  validated  by  rei  interventus,  proveable  profit  it 
jure — ^as  in  the  cases  of  Brown  v.  Campbell  (1794),  and  Sinclair 
V.  Sinclair  (1795),  where  the  distinction  is  properly  pointed  out  bj 
Lord  President  Campbell^  between  an  obligation  which  in  nvMn 
finibus  could  be  abandoned,  and  one  from  which,  after  it  bad  beefi 
acted  upon,  resilement  was  impossible.  This  question  was  lately  yerf 
fully  discussed  in  the  Church  of  England  Fire  and  Life  Insurance 
Company  v.'Lang,  1  J.  J.  158,  where  all  the  cases  will  be  found 
noted. 

The  second  exception  to  the  rigid  requirements  of  the  statute 
occurs  in  the  case  of  those  documents  in  re  mercatoria^  for  whidi 
the  exigencies  of  trade  require  a  brevity  and  despatch  inconsistent 
with  much  technical  nicety.  The  histoiy  of  this  branch  of  our  law 
is  rather  interesting.  Like  many  other  rules  of  our  mercantile  law^ 
it  has  been  borrowed  from  the  custom  and  usages  of  other  states; 
but,  when  first  pleaded,  which  from  a  case  in  the  Dictionary  (M. 
16960),  appears  to  have  been  in  1627,  it  was  not  given  effect  ta 
The  mistake  was,  a  few  years  afler,  coirected  in  Ramsay  v.  Haj 
(M.  16963).  But  what  transactions  properly  fell  within  the  rule 
remained  to  be  determined.  Erskine's  brief  statement  is,  ^^  missive 
letters  in  re  mercatoria  are  valid,  though  they  be  not  holograph*'— 
but  what  is  a  res  mercatoria,  he  omits  to  define.  Obviously,  as 
we  find  in  the  report  of  Goodlet  v.  Campbell  (M.  16979),  it  is  "not 
the  name  of  merchant,  but  the  nature  ot  the  contract,  that  points  it 
out  to  be  so."  Accordingly,  in  Leslie  (M.  16978),  a  letter  from  one 
country  gentleman  to  another,  accrediting  a  person  as  a  sufficient 
merchant  for  his  victual,  was  sustained  as  "  in  effect  in  re  merca* 
toriar 

To  this  favoured  class  belongs  a  letter  of  guarantee,  which  is  the 
term  applied  in  both  ends  of  the  island,  to  the  securities  granted  in 
mercantile  transactions ;  differing  only  from  a  cautioniy  obligation 
properly  so  called,  in  the  looser  epistolary  form  in  which  it  is  con- 
stituted. In  name  as  well  as  substance  it  bears  a  close  resemblance 
to  Warranty,  which  we  have  already  considered — the  letter  G.  of 
the  Norman-French,  being  convertible  into  the  English  and  Ger- 
man W. ;  but,  in  modern  practice,  the  one  has  exclusive  reference 
to  things — their  quality  and  sufficiency— while  the  other  is  solely 
applied  to  persons — their  credit  and  capability.  A  creditor  may,  in 
this  manner,  be  secured  against  failure  by  the  person  formerly  liable, 
in  almost  every  species  of  debt  or  obligation  ;  and,  undoubtedly,  the 
tendency  of  the  Court  is  to  hold  transactions  to  be  in  re  mercatoriaj 
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with  regard  to  which  the  statutory  solemnities  would  formerly  have 
been  deemed  essential.  An  example  of  the  earlier  application  of 
the  rule  is  Paterson  v.  Wright  (1810,  and  H.  L.  1814),  where  the 

fuaraotee  was  in  these  terms,  ^^  Mr  Dugald  Paterson,  Glasgow, — 
ir, — I  hereby  bind  myself  to  see  you  paid  for  whatever  purchases 
of  cotton-yarn  Messrs  J.  Simpson  and  Company  have  made,  or  may 
make  from  you  for  twelve  months  to  come,  from  this  date. — I  am,  etc., 
(Signed)  Adam  Wright."    The  guarantee  was  found  effectual;  the 
oottbt  entertained  being  as  to  whether  it  covered  past  furnishings,  a 
foint  on  which  no  difficulty  can  now  be  experienced.     Whether  a 
smilar  form  would  cover  advances  by  a  bank  to  a  merchant,  in  the 
course  of  trade,  seems  still  an  open  question,  depending  on  whether 
8Qch  an  advance  may  be  considered  a  proper  mercantile  transaction. 
The  different  views  on  the  subject  will  be  found  in  the  report  of 
Ballantyne  v.  Carter  (4  D.  419),  and  Johnstone  v.  Grant  (6  D. 
875) :  '^  on  the  one  hand  it  is.  maintained  that  such  transactions  are 
re  merealorioj  a  banker  being  merely  a  money  merchant;  and  that  as 
a  guarantee  for  the  price  of  past  furnishings  is  valid,  though  not 
Wograph  or  tested,  so  ought  a  guarantee  for  furnishings  of  money. 
On  the  other  hand,  it  is  contended  on  grounds  which,  if  more  m 
iccordance  with  law,  are  less  consistent  with  justice,  that  a  distinc- 
tion should  be  drawn  between  operations  which  are  really  commer- 
dd  in  their  character,  and  those  which  have  only  an  accidental  re- 
lation to  commerce,  and  that  advances  of  money,  though  by  a  mer- 
chant, fall  under  the  latter  class."— (1  Dick  Evid.  326.) 

There  seems  to  be  some  confusion  among  the  authorities,  as  to 
whether  a  verbal  guarantee  was  ever  competent  by  the  law  of 
Scotland.    In  some  old  cases,  the  obligation  is  treated  as  proveable 
ly  writ  or  oath,  the  writing  prescribed  being  only  required  in  evi- 
dence and  not  ex  $oUmnitate;  while,  in  one  place,  it  is  affirmed  by 
Professor  Bell  (1  Coms.  371),  ^^  that  no  cautionary  obligation  or 
guarantee  can  be  constituted  by  parole  agreement,   so  that  an 
acknowledgment  or  reference  to  oath  will  not  constitute  an  effectual 
guarantee."    No  doubt,  an  opposite  view  is  stated  in  other  parts  of 
his  works  by  the  same  learned  author;  but,  on  the  whole,  this  seems 
the  correct  view,  and  it  would  rather  appear  that  our  law  never  sanc- 
tioned the  opinion  that  per  se  it  could  be  constituted  without  some 
kind  of  writing,  even  when  followed  b^  rei  interventus.     Chaplin  v- 
Allan  (4  D.  616)  is  a  direct  authority  to  the  contrary.     Unless, 
indeed,  it  is  to  be  held  as  having  been  decided  on  the  narrow 
ground  of  universal  usage,  requiring  an  act  of  judicial  cautionry 
to  be  established  by  wnting  only.    The  Knight  of  the  Bose  was 
arrested  at  the  Eglinton  Tournament  for  a  bill  for  L.275;  but 
the  creditor  generously  stayed  procedure,  on  a  verbal  promise  by 
the  defender  to  present  him  in  Edinburgh  on  a  specified  day,  or 
otherwise  to  pay  the  debt.     Neither  debtor  nor  cautioner  ever 
made  his  appearance ;  and  the  latter  being  sued  for  the  sum,  the 
Court  gave  effect  to  the  defence,  that  cautionry  is  a  literarum 
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obliga&o  which  cannot  be  proved  by  parole  evidence,  even  wken 
followed  by  rei  intervm(U9\,  In  fact,  such  a  doctrine  would  do 
away  with  the  necessity  of  rei  interventbu  altogether.  *^  We  must 
consider,"  said  Lord  MackeuEie,  'Hhat  in  almost  all  cases  of  caa- 
tionry,  there  is  something  done,  or  said  to  be  done,  in  oonse^neDce 
of  the  cautionry ;  and  most  commonly  caution  is  followed  b;  ad- 
vance of  money,  or  delay  of  diligence  for  payment.  If  to  aver  that 
makes  parole  evidence  competent,  the  rale  of  law  requiring  written 
evidence  of  it,  must  vanish  altogether.'*  P^oof  of  rei  inierventM^ 
therefore,  was  only  competent  in  support  of  an  improbatiTe 
writing. 

But,  while  such  a  thing  as  a  verbal  gnarantee,  prc^rly  so  calld, 
has  always  been  unknown  to  the  Law  of  Scotland,  it  was  formd; 
the  rule  "that  the  security  might  be  undertaken  in  such  a  manner, 
and  with  such  immediate  reference  to  the  special  transaction,  as  to 
form  an  integral  part  of  the  contract.  The  accessory  engagement 
was  then  viewed  as  part  of  the  principal  obligation,  and  proveable 
by  parole  in  the  same  manner.  In  Carruthers  t?.  Bell  (Nov.  1% 
1812),  which  was  an  action  for  the  price  of  cattle  sold  in  presence  of 
the  alleged  cautioner,  the  pursuer  was  allowed  a  proof  of  hn  aver- 
ments as  to  the  promise  of  the  cautioner  pro  ut  ds  jur$,'^Mi 
Meadowhank  remarking — ^^  It  is  for  the  public  interest  that  cantioniy 
obligations  may  be  contracted  along  with  the  Contract  of  Sale, 
and  entered  into  as  incidents  of  it,  and  that  it  should  be  competent 
to  prove  them  by  parole  evidence."  Thus  also,  A.  having  refused 
to  sell  lambs  to  a.  without  a  guarantee,  was  referred  to  C,  who 
said,  "  If  he  buys  your  lambs  I  will  see  you  paid" — the  Coort  held 
tliat  C.'s  guarantee  was  so  intimate  a  part  of  the  re9  gestae  as  to  be 
proveable  by  parole  like  the  main  contract. — (Gibb  v.  Walker, 
1751,  Elchie's  Notes,  Cautioner  No.  19.)  Ba^  as  was  stated,  in 
M^Ewan  v.  Crawford,  1816,  this  mode  of  proof  was  only  competent 
where  the  cautionry  obligation  was  entered  into  at  the  same  time 
as  the  principal  contract,  there  being  no  authority  for  sustaining 
such  evid^ice  to  prove  a  cautionary  obligation  for  future  chuins. 
See  also  the  case  of  Hunter  v.  Carson,  2.  S.  716,  where  the  spon- 
taneous statement  of  the  defender,  that  a  bill  at  three  months,  of  > 
person  to  whom  certain  sheep  mere  sold  on  the  road  ta  the  market, 
was  as  good  as  one  by  the  bank,  made  him  liable  for  the  price.  The 
decision  chiej9y  proceeded  on  the  feet,  that  the  verbal  statenient  of 
the  guarantor,  not  only  formed  part  of  the  res  gestae  of  the  traiM- 
action,  but  that  it  was  ultraneously  offered  with  the  viewof  induciog 
the  creditor  to  deal  with  the  principal. 

This  branch  of  law  has  in  England  fallen  under  the  Statute  of 
Frauds,  the  policy  of  which  was  to  ^^  prevent  those  frequent  aa^ 
fraudulent  practices  which  were  too  commonly  endeavoured  to  ^ 
upheld  by  perjury."  (Abbott,  J.,  in  Kiricman  v.  Martyr,  i  B.  and 
Aid.  616.)— The  nrincmie  of  the  Act  is  thi^  that  where  a  man 
undertakes  to  do  tnaA  wnich,  by  law,  he  is  not  bound  to  perfonD;  it 
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shall  be  redaced  to  writing  (per  BnL  J.,  S.  C.)  The  words  of  the 
statute  are — ^^^  Any  speciu  promiae  to  anawer  for  the  debt,  defknlt, 
or  niiscafriagB  ef  another  person*  ^  mnst  be  in  writing  and  signed  by 
the  party  to  be  charged  therewith,"  or  oonie  other  person  thereunto 
iawraJly  anthorized,  in  order  that  any  action  may  be  founded  thereon. 
A  similar  prorision  was  made  with  respect  to  Irelan<),  by  7  Will.  III., 
c  12,  s.  2.  The  sUtnte,  howeTer  (Pasly  v.  Freeman,  3  T.  R.  &7), 
was  found  not  to  embraee  the  case  of  a  parole  misrepresentation  of 
the  responsibility  or  character  of  a  person,  such  ae  might  be  made 
by  means  of  a  verbal  introduction,  inasmuch  as  the  misrepresenta- 
tion if  wilfully,  knowingly,  or  firaudukntiy  made,  grounded  an 
iction  on  the  case  for  the  deceit  and  consequent  injury.  Accord-* 
mglj,  the  clanse  above  quoted  was  supplemented  by  the  9  Geo. 
IV^  c  14,  which  enacts  that  *^  represeniaUoru  as  to  the  character, 
condact,  credit,  ability,  trade,  or  dealings  of  any  other  person,  to  the 
intent  or  purpose  that  sueh  other  person  may  obtain  credit,  money, 
or  goods,"  must  be  in  writing,  in  order  to  found  an  action  against 
tfae  person  making  them. 

The  substance  of  both  of  these  enactments  has.  been  extended  to 
Scotland  bv  the  section  of  the  statute  under  consideration.  The 
tbange  is  of  no  great  consequence.  It  will  have  the  effect,  perhaps,  of 
naking  people  naore  generous  in  their  criticism  of  their  nei^lwmV 
"character,  conduct,  credit,  or  ability,''  for  their  commendations  are 
BO  longer  attended  with  the  responsibility  they  involved,  if  made  at 
tbe  time  a  bargan  was  being  entered  into.  So  far  as  the  cuhm  of 
s  misrepresentation  is  concerned,  a  person  should  be  as  much  liable 
for  it,  spoken  or  written.  But  the  tme  policy  seems  to  be,  to  pro* 
tect  a  party  from  being  entrapped  into  such  a  security,  by  the  in- 
terposition of  writing.  By  the  old  law,  a  stray  expression  might 
inrolre  a  person  in  a  very  serious  difficulty.  The  words  mi^ht  be 
inisappreh^ded  by  witnesses,  and  parties  aware  of  the  responsibility 
it  involved,  were  often  averse  to  reply  to  inquiries  which  it  might  be 
f)r  the  interest  of  all,  shonld  be  honestly  answered.  Further,  there 
ift  some  troth  in  the  observation  of  the  Commissioners,  in  their 
report — <<  A  vendor  of  goods  may  ver^  honestlv  sappose  that  a 
third  person  means  to  guarantee  the  payment  of  the  d^t,  when  the 
latter  may  just  as  honestly  mean  only  to  express  an  opinion  as  to 
the  solvency  of  the  bnyer,  and  to  stop  short  of  becommg  secorit^ 
for  him.  Soch  mistakes  lead  to  litigation,  and  a  conflict  of  testi* 
^j  much  to  be  regretted ;  whereas,  the  English  and  Irish  rule  is 
simple  and  easy  ef  applioation." 

Accordingly,  by  sec.  6,  it  is  enacted,  ^^  That  all  gnaranteesy  secnri- 
^,  or  camionry  obligations,  made  or  granted  by  any  person  fer 
dny  other  person^  and  all  representations  and  assurances  as  to  the 
character,  ceodnct,  credit,  abih'ty,  trade^  or  dealings,  of  any  |>er* 
son,  made  or  granted  to  the  effect  or  for  the  purpose  of  enabling 
*Qch  person  to  obtain  credit,  money,  goode,  or  postponement  of  pay- 
nent  of  debt,  or  of  any  other  obligation  demandable  from  him,  shal^ 
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be  in  writings  and  shall  be  subscribed  by  the  person  undertaking 
such  guarantee,  security,  or  cautionry  obh'gation,  or  making  such 
representations  and  assurances,  or  by  some  person  duly  authorized 
by  him  or  them,  otherwise  the  same  shall  have  no  effect" 

These  words  seem  broad  enough  to  embrace  every  conceivable 
case  in  which  the  security  of  another  can  be  interponed.  In  great 
part  th^  are  a  transcript  of  the  corresponding  section  in  the  9 
Qeo.  iV. ;  but  the  expression  '^  debt,  default,  or  miscarriage  of  an- 
other," in  the  Statute  of  Frauds,  is  amplified  into — ^^  For  the  purpose 
of  enabling  such  person  to  obtain  money,  credit,  goods,  etc.,  or  post- 
ponement of  payment,  or  any  other  obligation."  The  latter  phrase 
IS  particularly  applicable  to  a  sist  of  diligence,  in  such  circumstance! 
as  are  presented  in  Chaplin  and  Allan  (Sup.),  or  to  the  abandoD- 
ment  ot  an  action  by  a  pursuer,  in  consideration  of  a  promise  to  paj 
the  debt  by  the  cautioner. — (Add.  Cont.  36.)  The  word  ''  mis- 
carriage" in  the  English  Act,  has  also  been  held  to  embrace  the  case 
of  the  breach  of  any  duty  other  than  the  performance  of  a  contract, 
or  the  payment  of  a  debt,  the  Court  being  of  opinion  that  it  had  not 
the  same  meaning  as  the  words  debt  or  default,  but  comprehended 
that  species  of  wrongful  act,  for  the  consequences  of  whicii  the  law 
would  make  a  party  civilly  responsible. — (Kirkmanr.  Martyr,  Sup.) 
Thus,  a  promise  to  be  answerable  for  a  horse  ridden  by  another 

gsrson,  was  held  to  be  unavailable,  because  not  in  writing. — (See 
m.  Cont.  51 — Birkmyr  v.  Darnell,  Sm.  L.  C.) 
The  Act  being  silent  as  to  the  form  in  which  the  writing  is  to  be, 
our  old  law  as  to  the  formalities  essential  to  such  obligations  appears 
to  remain  intact.  The  expression  ^^  shall  be  in  writing  ana  shall 
be  subscribed,"  etc.,  must  be  read  in  connection  with  the  Act  1681, 
which  requires  such  writings  (not  in  re  mercatoria)  to  be  either 
holograph  or  tested.  The  Act  merely  says,  that  henceforth  no 
guarantee  can  be  established,  either  by  reference  to  oath,  or  by 
showing  by  parole  evidence,  that  the  security  was  part  and  parcel  of 
the  original  transaction.  On  the  contrary,  every  such  obligation 
must  either  be  contained  in  a  probative  writing,  or  an  improbative, 
validated  by  rei  interventusj  or  a  document  properly  signed,  granted 
in  re  mercatoria. 

But,  apart  from  the  form  of  the  writing,  an  obligation  of  this  kind 
to  fall  within  the  statute,  must  be  of  a  collateral  character ;  that  is 
to  say,  no  part  of  the  original  or  direct  engagement  to  which  it  is 
accessory.  Some  one  must  always  be  liabk  as  principal,  otherwise 
there  can  be  no  cautioner.  The  one  obligation  vanishes  with  the 
disappearance  of  the  other,  consequently,  the  cautioner  ceases  to  be 
bound  where  the  original  obligation  is,  through  fraud,  error,  or  the 
like,  inherently  null.  But,  when  the  obligation  can  only  be  annulled 
by  an  exception  personal,  to  the  party  bound,  e.  ^.,  if  the  contract  is 
with  a  minor  or  married  woman,  the  cautioner  may  remain  liable, 
when  the  principal  debtor  could  not  be  sued ;  either  because  the 
objection  could  not  be  urged  by  the  cautioner,  or  constructively 
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he  is  to  be  regarded  as  principal,  from  having  yolmitarily  exposed 
liimself  to  consequences  which  he  should  have  foreseen. — (Shaw, 
M.  2074.) 

Whether  the  engagement  of  the  third  person  is  of  that  collateral 
kind  necessary  to  oring  it  within  the  Act,  depends  on  the  question, 
On  whose  credit  or  responsibility  the  goods  were  supplied?  An 
order  by  B.,  '^  Send  these  goods  to  C,  and  if  he  do  not  pay  you  I 
will,"  or,  ^^I  will  see  you  paid/'  makes  B.  a  cautioner,  and  to 
make  him  liable  the  engagement  must  now  be  in  writing.  But  if 
the  expression  used  were  varied  to  the  extent  of — ^^  Send  these 
^^oods  to  C.  on  my  account,  or  charge  them  to  me,"  B.  would  stand 
in  a  very  different  position.  It  is  on  his  credit  solely,  that  the 
transaction  proceeds,  and  with  or  without  writing,  he  would  now 
1)6  the  debtor  primarily  liable.  In  all  such  cases  the  only  question  is, 
Who  was  first  looked  to  for  payment  t  Thus,  where  a  tradesman 
was  induced  to  send  goods  to  another  with  whom  he  was  un- 
acqoamted,  on  the  faith  of  the  defendant's  verbal  promise,  ^^  I  will 
see  raa  paid  f  the  cautioner  was  found  not  to  be  liable,  because  in 
his  Sooks  he  had  debited  the  party  receiving  the  goods. — (See  1  Sm. 
L.  C  and  authorities  cited.)  On  the  other  hand,  where  A.  sold 
goods  to  B.,  who,  being  unable  to  pav,  transfeiTed  them  to  C. ;  this 
was  not  a  promise  to  pay  the  debt  of  another,  void  from  being  ver- 
bal, but  a  new  sale  or  transfer  of  the  goods  to  C. — (Browning  v. 
Stallard,  5  Taunt,  450.)  It  should  be  added,  that  both  the  Court 
of  Queen^s  Bench  and  the  Court  of  Exchequer  have  decided  that 
the  promise  must  be  made  to  the  creditor,  or  person  to  whom 
^another  is  answerable,"  in  order  to  come  within  the  statute. 
Thos,  if  A.  promise  B.  that  he,  A.,  will  pay  C.  a  debt  due  from  B. 
to  C,  the  promise  is  valid  though  only  verbal. — (Eastwood  i;.  Ken- 
yon,  11  Ad.  and  E.,  438;  Hargreaves  v.  Parsons,  13  M.  and  W., 
561.)  The  soundness  of  this  judgment  has  been  much  questioned  ; 
and  it  may  be  doubted,  whether  our  courts  will  so  construe  the 
^ords  "  made  or  granted  by  any  person /br  any  other  person."  In 
the  case  of  Philip,  1809,  F.  C,  the  writmg  of  a  letter  of  introduc- 
tion to  a  trader,  who,  being  unable  to  furnish  the  goods,  handed  it 
to  another,  was  held  not  to  infer  liability,  otherwise  the  guarantee 
might  have  been  made  %  guarantee  to  the  whole  world,  beyond  the 
control  of  the  granter. 

A  del  credere  commission,  though  partaking  largely  of  the  char- 
acter of  a  mercantile  guarantee,  does  not  come  under  the  law  appli- 
cable to  this  subject  The  reason  is,  that  it  is  not  a  proper  cautionry 
(obligation.  The  contract  is  the  debtor's  own  original  contract. — 
l\dd.  38.)  The  object  of  a  guarantee  is  to  secure  the  seller  at  all 
kzards;   but  a  del  credere  commission,  is  nothing  more  than  a 

tremium  for  the  extra  care  the  agent  takes  in  tne  selection  of 
is  customers,  and,  though  he  may  be  ultimately  liable  to 
"  answer  for  the  debt  of  another  ;*'  such  liability  is  only  undertaken 
^ith  a  view  of  precluding  all  questions  of  negligence  on  his  part. 
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In  other  words,  the  debt  he  has  to  paj  only  emerges  as  the  measnie 
of  damages. 

2.  The  next  section  of  the  Act  under  consideration,  has  reteieDGe 
to  the  daration  of  a  gaarantee  to  or  for  a  firm.  In  En^d,  a 
gvaranteoy  whether  to  a  firm  or  fi>r  a  firm  consisting  of  two  or  more 
partners,  ceases  as  to  fresh  transactions,  when  a  chuige  takes  place 
m  the  partners ;  a  rule  which,  in  the  general  case,  does  not  seem  to 
be  materially  different  from  what  has  always  been  understood  to  be 
fhe  low  of  Sootland  in  this  particular.  There  are  cases,  however, 
where  the  continuance,  afler  the  change  in  the  constitution  (^  tb 
company,  of  the  same  course  of  transactions,  has  been  held  to  be  i 
tacit  recognition  of  the  subsistence  or  an  implied  renewal  of  h 
guarantee.  In  Speirs  v.  the  Rojral  Bank  (I  S.  478),  the  ctDtioDC 
was  bound,  jointly  and  severally,  to  the  bank,  for  sums  to  be  paid  to 
A.  M^Nab,  under  tbe  firm  of  A.  M^Nab  and  Company  ^  a  partus 
retired  without  notice,  to  the  bank ;  others  wisre  assum^  and  tb 
acoount  continued  ^to  be  operated  upon  in  precise  oonformitjto 
die  stipulation;"  the  cantionry  obligation  was  Cbund  still  to  sabsist 
See  also  Aytown  v.  the  Dundee  mnk  (6  D.  1409),  inrhere,  in  tbe 

rial  ctrcnmstances,the  cautioner  remained  MMe  notwithstaiidiBg 
change  of  firm.  But  both  of  these  judgments  proceeded  on  tin 
specialities  of  each  case ;  and  we  are  not  disposed  to  aifirm  that  the 
general  rule  of  oar  law  varied  in  this  matter  from  the  law  of  En^ 
land.  However,  to  remove  any  doubts  that  might  be  entertained 
on  the  subject,  the  practice  of  both  countries  is  now  made  anifann, 
by  Its  being  enacted  that  a  gaarantee  given  to  or  fcMr  a  firm  d 
several  persons,  is  ipso  facto  extiogaished  by  any  change  in  itf 
members.  This  is  effected  by  secL  7,  which  is  in  the  foiloving 
terms: — ^^No  guarantee,  security,  cantionry  obligation,  represen- 
tation, or  asstvanoe^  granted  or  made  after  Ae  passing  of  tbis  Ac^ 
to  or  for  a  company  or  finiB  consisting  of  two  -or  more  persons,  or  to 
or  for  a  single  person  trading  under  the  naoM  ^a  firm,  shall  be  bmd* 
ing  on  the  granter  or  maker  of  the  same,  in  respect  of  anytbing 
done  or  omitted  to  be  done,  after  a  change  shall  have  takes  place 
in  any  one  or  more  of  tbe  partners  of  the  company  or  firm  to 
wfaidi  the  same  has  been  granted  or  made;  or  of  the  comnaiij  or 
firm  for  which  the  same  has  been  granted  or  made,  unless  tbe 
intention  of  the  parties  that  such  guarantee,  security,  cantionry 
obligation,  representation,  or  assurance,  shall  continue  to  be  bind- 
ing isotwithateinding  such  chan^  shall  appear  either  by  exprea 
stipulation  or  by  necessary  impUcataon  irom  the  mature  of  the  fonn 
or  otherwise/' 

3*  Am  oautionry  involves  only  a  seoondaiy  or  sufasidiaiy  liabilitjt 
it  Mfews,  as  a  neoessaiy  consequence,  that  .the  cautioner  is  entitled 
to  insist  that,  befoare  proceeding  against  him,  the  creditor  should  do 
hk  best  to  compel  performance  from  the  principal  debtor.  Tbis 
privilege,  the  bmtfiemm  erdinis  of  the  Roman  law,  was  competent 
to  every  cautioner  who  was  not  bound  jfsinAj  and  severally  or  as 
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fiiO  debtor.     If  the  debt  was  other  than  liqaid,  t.e,  not  contained 

in  a  bond  with  a  clause  of  registration,  bill,  or  promissory  note,  it 

was  requisite  to  bring  an  action  of  constitution  against  the  principal 

debtor,  and  execute  a  charge  of  payment ;  but  it  was  not  essential 

that  this  should  be  followed  by  any  further  dili^nce,  and  the  pro* 

eedtue  might  be  sliortened  by  raising  the  action  of  constitution 

i^nst  both  principal  and  surety. — (Macdonnell  v.  Rankin^  7  S* 

I  U5 ;  Menzies'  Lect.  208.)     This  principle  of  our  law  now  disap- 

^foars  in  favour  of  the  English  rule,  that  though,  where  the  engage* 

^tteot  by  principal  and  surety  is  joint,  the  cxeditor  must  institute 

}:]Rticeeclings  against  both,  he  is  entitled,  after  judgment,  to  enforce 

f  pyment  exclusively  against  any  of  the  sureties  who  may  be  alive. 

i  The  simple  default  of  the  debtor  is  sufficient  to  subject  the  cautioner 

l  It  once  to  the  diligence  of  the  creditor,  leaving  him  to  adjust  matters 

'  ^th  the  principal  or  his  co-sureties,  if  there  are  any  joined  with 

.  him  in  the  obligation.    What  was  often  but  a  useless  formality,  is 

.  sI)o]yied  by  the  ^statute  in  the  following  terms : — 

"  (8.)  Where  any  person  shall,  after  the  passing  of  this  Act,  become 
^  boond  as  cautioner  of  any  principal  debtor,  it  shall  not  be  necessary 
ybr  aoT  creditor,  to  whom  such  cautionry  obligation  shall  be  granted, 
'ore  calling  on  the  cautioner  for  payment  of  the  debt  to  which 
h  cautionry  obligation  refers,  to  discuss  or  do  diligeuce  against 
principal  debtor,  as  now  required  by  law ;  but  it  shall  be  com^ 
!tent  to  such  creditor  to  proceed  against  the  principal  and  the  said 
itioner,  or  against  either  of  them,  and  to  use  all  action  or  dili^ 
ace  against  both,  or  either  of  them,  which  is  competent  according 
)  the  law  of  Scotland :  Provided  always,  that  nothing  herein  con« 
•ftned  shall  prevent  any  cautioner  from  stipulating,  in  the  instru- 
ment of  caution,  that  the  creditor  shall  be  bound,  before  proceeding 
^gainst  him,  to  discuss  and  d^iligence  against  the  principal  debtor." 
The  effect  of  this  is,  simply  iVplace  the  cautioner,  in  whatever  terms 
the  obligation  may  have  t>een  undertaken,  in  the  same  position  as  if 
'fte  had  been  bound  conjunctly  and  severally  or  as  full  debtor. 

No  change  has  been  made  in  the  verv  equitable  rule  of  our  own 

law,  which  placed  the  cautioner,  on  mlfilling  the  obligation,  in 

identically  the  same  position  as  the  creditor,  both  with  respect  to 

.  the  securities  he  held  and  his  right  of  action  against  co-cautioners 

as  well  as  the  principal  debtor.    In  England,  it  appears  that  the 

•urety,  on  performing  the  obligation,  could  not  have  the  benefit  of 

1  SQch  securities,  as  these  were  extinguished  by  the  very  act  of  per^ 

fonnance — thus  leading  to  the  anomaly,  that  the  cautioner,  by  ful« 

filling  the   obligation,  destroyed  his  own  means  of  relief.     The 

^ardity  of  this  theory  is  so  obvious,  that  assimilation  has  here 

^n  obtained  by  the  introduction  of  the  Scotch  principle  into  the 

Iaws  of  the  sister  kingdoms. 

An  important  alteration  is  made  by  section  9  on  our  law,  as  to 
tW  discharge  of  one  of  several  co-cautioners.     The  change  appears 
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to  US  to  be  a  most  salatar^  one.    It  is  thus  alluded  to  In  the 
Import: — ^*  In  England  and  Ireland  an  unqualified  discharge  by  the 
creditor  of  one  of  several  sureties  operates  as  a  discharge  of  sU  of 
them.    In  Scotland,  such  a  discharge  of  one  would  operate  as  a 
discharize  of  the  co-sareties  onlj  to  the  extent  to  which  the  cme,  in 
whose  fiivour  the  discharge  is  granted,  is  bound  to  contribute  to  the 
relief  of  the  others.    The  Scottish  rule  appears  to  proceed  on  an 
assumption  that  the  co-sureties  suffer  no  detriroent  from  such  a 
dischaige  beyond  the  loss  of  a  claim  on  the  dischaiged  surely  fi»r  a 
contribution  of  his  rateable  share  of  the  debt.    But  a  majority  of  us 
think  that  there  is  a  fallacy  in  such  assumption^  because  the  o»- 
sureties  lose  also  the  benefit  of  the  discharged  surety's  aasistano 
and  co-operation  (on  which  they  may  have  mainly  relied  on  unde^ 
taking  tlie  engagement)  in  endeavouring  to  make  the  prindpsl 
debtor  himself  perform  his  obligation ;  and  that  it  is  impoasible  to 
estimate  the  extent  oi  this  loss,  it  is  a  salutary  rule,  that  when  a 
creditor  so  interferes  with  the  interests  of  the  sureties,  they  should 
be  entirely  discharged ;  and  we  recommend  that  this  should  be  the 
rule  in  Scotland  as  well  as  in  England  and  Ireland.     But  we  make 
this  recommendation  onl^  on  the  dear  ground  of  equity  above  stated, 
and  do  not  suggest  the  introduction  into  the  law  of  Scotland  of  a 
theory  on  whi^  the  practical  rule  is  founded  in  tlie  laws  of  the 
other  countries,  as  to  the  effect  of  the  entire  extinction  of  a  joint 
obligation  by  the  discharge  of  any  of  the  obligants.''     Accordingly, 
it  is  enacted  by  section  d— "  From  and  after  the  passing  of  the  Act, 
where  two  or  more  parties  shall  become  bonnd  as  cautioners  for  any 
debtor,  any  discharge  granted  by  the  creditor,  in  such  debt  or  obb- 
gation^  to  any  one  of  such  cautioners,  without  the  consent  of  the 
other  cautioners,  shall  be  deemed  and  taken  to  be  a  discharge 
granted  to  all  the  cautioners ;  but  nothing  herein  contained  shall  be 
deemed  to  extend  to  the  case  of  a  cautbner  consenting  to  the  dis- 
charge of  a  co-cautioner  who  may  have  become  bankrupt.*' 
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Afteb  three  years'  experience  of  the  changes  in  Sheriff  Court 
practice,  under  the  statute  16  and  17  Vict.,  c.  80,  we  may  now 
consider  whether  they  have  tended  to  render  justice  more  accessible 
in  one  of  the  most  valuable  courts  in  Scotland.  While  there  ap- 
pears much  to  commend  in  the  new  form  of  process,  yet,  as  might 
DC  expected  where  a  bold  hand  has  been  applied  in  remodelling  the 
ancient  practice  of  a  court  of  law,  striking  off  much  of  what  habit 
and  prejudice  had  taaght  us  to  consider  essential  to  the  due  conduct 
of  lawsuits,  there  are  some  points  in  which  it  appears  capable  of 
further  iipproveroent. 
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The  statute  deals  first  with  ordinaiy  actions.  The  first  step  of  ii 
process — ^the  summons — ^is  materially  abbreviated,  the  form  not  ad- 
mitting of  more  than  a  statement  of  die  names  of  parties,  of  the 
natare  of  the  action^  and  of  the  oondasions.  In  undefended  causes, 
80  short  a  form  of  summons  answers  evezy  necessary  purpose. 
Where  the  defimder  appears,  he  must  lodge  a  note  of  compearance, 
and  on  Che  first  court  day  thereafter,  the  form  in  which  tne  record 
is  to  be  made  up  is  determined.  The  sheriff  ^<  shall  then  heat 
patties  in  erplanation  of  the  grounds  of  action,  and  the  nature  of  the 
defence  to  be  stated  thereto;  and  if  satisfied  that  mo  further  writtell 
pleadings  are  necessary,"  he  shall  cause  a  minute  to  be  annexed  tb 
the  summons,  setting  forth  concisely  the  ground  of  defence ;  the 
minute  to  be  subscribed  by  the  parties,  and  the  record  thereupon 
dosed :  ^  but  if  the  sheriff  shall  be  satisfied  that  a  record  cannot  be 
properiy  asade  up  without  condescendence  and  defences,  he  shall 
prcmoance  an  order  for  the  same,**  which  are  to  be  given  in  within 
certain  limited  periods.  There  is  provision  for  the  revisal  of  these 
papers,  where  the  sheriff  shall  consider  it  necessaiy,  and  for  dos- 
ing the  record  so  made  up.  By  establishing  these  two  tnodes  ill 
wfich  records  shall  be  made  up,  we  have  a  measure  which,  not 
tpplyinff  an  invariable  rule  for  the  conduct  of  all  cases,  provides 
ibmis  of  process,  the  one  or  the  other  to  be  applicable  according  to 
the  nature  of  each  case.  In  those  cases  where  the  amount  at  stake 
» trifling,  and  there  is  no  nicety  in  the  legal  question  raised  for  dis- 
ciusion,  a  short  form  of  record  may  be  adopted,  stating  sufficienthr 
the  grounds  of  both  parties,  much  facilitating  the  despatch  of  busi- 
sesa,  saving  to  litigants  both  unnecessary  costs  and  the  anxieties  of 
protracted  suits  concerning  small  amounts ;  and  at  the  same  time, 
by  the  other  form,  there  is  provision  f<M:  msdcing  up  a  fall  record  in 
cases  wheTB  matters  of  such  importance  are  mvolved,  as  render 
(ie^rable  the  precision  and  amplitude  only  to  be  attained  by  making 
up  a  record  by  condescendence  and  answers. 

The  question  as  to  the  mode  of  preparing  the  record  to  be  adopted 
in  each  case  is  reserved  for  the  determination  of  the  sheriff,  after 
hearing  parties  at  the  first  diet.  To  leave  it  to  the  parties  to  deter- 
mine whether  the  ground  of  defence  can  be  properly  stated  in  a 
minute,  and  whether  further  written  pleadings  are  necessary,  would 
be  to  render  nugatory  the  provision  for  making  up  records  by  a 
niinute.  In  few  cases  woula  both  parties  agree.  Every  case  is  ah 
important  one  in  the  eyes  of  the  parties.  Delay  is  often  of  great 
moment  to  a  defender — oft;en  his  only  object  in  stating  a  defence, 
and  sometimes  as  injurious  to  the  interests  of  the  pursuer.  It  would 
\)e  hard  that,  on  the  motion  of  one  party,  his  opponent  should  lose 
rtie  benefit  cf  the  short  form  of  preparing  the  record,  where  a  con- 
descendence and  answers  are  unnecessary.  The  clear  intention  of 
the  legislature  appears  to  be,  that  in  every  case  in  which  it  is  prac- 
ticable, the  record  is  to  be  made  up  by  a  minute ;  and  reserving  the 
question  of  the  applicability  of  that  form  of  record  to  the  sheriff,  puts 
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upon  him  the  duty  of  so  administering  the  statute,  as  to  protect 
parties  to  trifling  cases  from  being  involved  in  suits  unnecessarily 
expensive,  and  merely  because  of  the  desire  of  their  opponents. 

But  there  can  be  no  doubt  that  the  power  which  has  been  given 
to  sheriffs  of  making  up  records  upon  the  summons  and  a  minate  has 
been  very  greatly  abused.    There  appears  to  be  a  morbid  love  of  a 
short  form  of  process,  which  saves  much  reading  and  all  discossioR 
usual  in  the  preparation  of  a  record ;  and  thus  the  power  given  by  the 
legislature  to  a  purpose,  has  been  used  to  an  extent  that  was  neyer  in- 
tended* It  was  never  intended  that  this  form  of  making  np  a  recdl 
should  be  rescnrted  to  in  any  case  where  the  details  were  the  leat 
complicated,  or  the  sum  at  stake  of  great  amount,  or  the  defem 
something  of  a  substantive  character,  different  from  a  mere  denid 
of  the  summons.    Yet,  notwithstanding  repeated  and  urgent  recom- 
mendations, olyurgations,  and  denunciations  irom  the  B^ch  of  the 
Supreme  Court,  couched  in  every  tone  through  the  whole  gamut, 
from  entreaty  to  command,  do  we  find  the  Sneri£^  from  Shetland 
to  the  Solway,  applying  this  Procrustean  system  of  summons  wyk 
minute  thereon  to  cases  of  intricate  accounting — cases  presentiDg 
the  defence  of  compensation,  founded  upon  distinct  snd  substantivv 
transactions^cases  of  homologation, — in  short,  to  those  classes  rf 
cases  which,  without  a  record,  are  absolutely  unintelligible,  b 
the  case,  Athya  v.  Rowell,  16th  July  1856  (xviii.  D.  p.  1299),  tl« 
Lord  Justice-Clerk  remarked,  ^*  As  to  the  way  in  which  the  thiii 
section  of  the  Sheriff  Court  Act  is  being  worked  out,  the  notioft 
seems  to  prevail  that  defences  must  be  like  those  here,  and  tliM' 
conciseness  means  brevity  and  obscurity.     Anything  more  onsafc 
than  this  minute  of  defence  I  cannot  conceive.    The  action  was 
for  a  large  sum,  and  the  defence  was  a  departure  from  the  cod* 
tract  of  sale.    I  think  any  judge  must  admit  this  minute  was  most 
unsafe  for  founding  judicial  procedure  upon;  then  as  to  the  proof 
of  the  custom  of  trade,  we  do  not  know  by  whom  it  was  imported 
^  into  the  case,  for  what  purpose,  or  how  limited."  At  advising  the  case. 
The  Caledonian  Canal  Commissioners  v.  Sterling,  19th  July  185ii 
(xviii.  D.  p.  1319),  his  Lordship  remarked :  ^  When  the  question  Hj 
on  the  showing  of  the  summons  and  the  minute  of  defence,  a  simple 
short  matter,  as  a  payment  of  an  account,  a  sale  of  sheep,  and  so  fortk, 
it  is  certainly  a  great  improvement  to  get  quit  of  the  delay  and  ex- 
pense of  long  records — the  more  so,  when  it  is  plain  that  the  matter 
ought  to  go  at  once  to  proof.    But  when  the  minute  of  defence  dis- 
closes such  important  inquiries,  if  competent,  as  those  set  forth  gen^ 
rally  in  the  minute  of  defence  in  this  action,  involving  an  inquiry 
into  the  whole  state  and  condition  of  the  Crinan  CansJ  for  twenty 
years  and  more,  and  neglect  of  duty  on  the  part  of  the  commissioners 
and  their  predecessors,  it  ought  to  have  been  seen  at  once  that  the 
precision  and  detail  of  a  regular  record  were  essentially  neces- 
sary." .     . 
We  submit  that,  if  the  sheriflf-substitutcs  will  not,  in  spite  of 
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these  repeated  warnings,  do  their  daiy,  the  sherifis-principal  onght 
to  be  made  respoDsible.  They  have  the  power  of  opening  up  the 
record  when  they  see  it  Imperfectly  stated ;  and  it  is  no  good  answer 
to  a  charge  of  imperfect  performance  of  dnty  in  not  exercising  this 
power,  that  it  would  cause  the  parties  some  additional  expense. 

One  of  the  most  serious  difficulties  in  working  out  the  new  form 
of  process,  has  been  found  in  the  circumstance,  that  it  affords  iioop- 
portnnity  of  making  any  record  of  what  may  be  stated  as  the  grounds 
of  the  pnrsuei^s  case.  The  summons  allows  no  room  for  any  detail. 
There  is  sufficient  room  for  such  a  statement  as  is  necessary  to  a  de- 
cree in  absence;  but  there  is  no  amplification  in  the  form  oi  a  conde- 
scendence of  facts,  nor  statement  of  pleas  in  law,  adequate  to  litigation 
inany  but  t\e  most  simple  cases.  Not  only  has  the  pursuer  no  oppop- 
ttmity  of  r  taking  a  statement,  but  the  defender  may  have  no  means  of 
knowing  what  is  the  nature  of  the  case  he  must  meet,  so  as  he  may 
COOK  to  f4)urt  prepared  to  state  his  defence.  There  are  many  cases 
in  vtisfj  the  record  might  be  made  up  on  a  minute  of  the  grounds 
of  defence,  if  there  was  any  provision  for  a  minute  of  the  pursuer^s 
statement,  in  which  neither  tne  amount  in  dispute  nor  any  nicety 
nase  condescendences  necessary  or  desirable,  but  which  are  neces- 
ttT'  only  because  of  this.  Take,  for  example,  the  case  of  actions  of 
ilirdon,  in  which  the  poverty  of  one  of  the  parties  frequently  makes 
it?n  object  to  have  cheap  justice:  with  a  minute  of  the  date,  and  the 
fetif  of  the  connection  to  be  founded  on,  and  the  defender's  denial, 
fjBK  actions  might  at  once  go  to  proof;  but  without  that,  it  would 
expose  the  defender  to  the  necessity  of  being  obliged  to  prepare  a 
case  to  rebut  a  proof  of  allegations  that  he  nas  been  he  cannot  tell 
where  and  he  knows  not  when,  and  may  deprive  him  of  his  best  de- 
fence in  cases  in  which  he  might  bring  satisfactory  proof  of  alUn^ 
the  want  of  any  means  of  recording  tnese  particulars  renders  the 
Dew  form  necoliarly  inapplicable  in  such  cases.  The  want  of  anv 
lUtement  oy  the  pursuer  must,  of  course,  in  every  case,  leave  his 
pn)of  and  his  whole  case  entirely  open  :  when  it  is  only  to  be  dis- 
closed on  the  proof,  the  defendei^s  case  in  answer  must  of  course 
also  make  its  appearance  for  the  first  time  at  the  same  stage.  This 
defect  in  the  machinery  of  the  Act  renders  it  absolutely  necessary  in 
many  trifling  and  plam  cases  to  resort  to  the  form  of  a  detailed 
record. 

Some  of  the  defects  ccHnplained  of,  in  records  made  up  by  minute, 
have  also  arisen  fix>m  procurators  having  yet  scarcely  become  accus- 
jomed  fully  to  prepare  themselves  on  their  client's  whole  case  before 
it  comes  into  court.  It  is  not  to  be  expected  that  men  of  business, 
^g  accustomed  to  the  deliberate  mode  of  stating  cases  by  conde- 
scendence and  answers,  and  revised  condescendence  andf  revised 
answers,  can  at  once  easily  acquire  the  habit  of  preparing  themselves 
^  every  noint  of  a  case,  so  as  to  state  it  fully  and  satisfactorily  at 
the  first  diet  Time  will  partly  remedy  this.  Agents  will  see  the 
necessity  of  niore  ample  precognition  of  the  facts,  and  more  care^ 
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stady  of  the  legd  points  involved  in  oases  on  which  thejrtreoon- 
solted  before  advising  their  clients  to  defend  them.  As  the  pro- 
fession gain  experience  of  the  new  form^  we  will  hear  less  of  points, 
for  the  first  time  started  in  the  coarse  of  a  proof,  which  a  jodf^ 
however  anxious  to  adhere  strictly  to  the  record,  may  be  moved  to 
admit,  lest  their  exclusion  should  impose  undue  haraship  on  a  liti- 
gant|  who  might  not  have  soflScient  knowledge  of  their  importazioe 
to  communicate  them  to  his  ag^it.  But  this  evil  may  be  srestly 
alleviated  by  a  stem  adherence,  for  some  time,  on  the  part  of  anerifi) 
to  the  strictest  rules  in  limiting  proof  and  pleading  to  the  statemeati 
and  pleas  on  record,  so  as  to  impress  de^ly  on  the  minds  of  plesuki^ 
the  necessity  of  amplitude  in  their  first  statements,  and  the  dangi 
of  omissions,  even  in  the  most  plain  and  simple  cases.  We  trad) 
however,  that  we  hare  already  seen  the  last  of  imperfect  reooidi 
under  schedule  D. 

In  asking  for  greater  care  on  the  part  of  agents  in  premring  their 
cases,  we  are  askuf^  what  is  more  than  litigants  are  entitled  to,  con- 
sidering the  low  rates  stated  in  the  new  tables  of  fees.    It  seems  to  i 
haye  been  foi^gotten  that  any  time  or  trouble  is  necessary  in  prepay 
ing  a  casQ,  or  is  to  be  rewaraed.  The  fees  allowed  are  not  more  uaa 
reasonable  remuneration  for  the  time  spent  and  the  business  doneii 
court.    They  seem  to  be  much  upon  tne  model  of  the  former  tabhi  i 
of  fees;  but  sufficient  allowance  is  not  made  for  the  increased  wofir 
in  preparation  now  necessary,  in  |Nroportion  to  the  length  of  the  wii^ 
ten  record,  the  appearances  in  court,  and  other  work  that  is  remiKi 
nerated,  comparea  with  what  was  requred  to  earn  the  fees  awarder; 
under  the  old  system.  I 

The  most  decided  success  has  attended  the  introduction  into  tk 
Sheriff  Court,  in  civil  causes,  of  the  mode  of  taking  proofi,  so  long 
in  use  in  the  Criminal  Court  and  Juir  Court.  Found  to  operate  it 
wdl  in  other  courts,  its  adoption  could  not  be  considered  an  expii* 
ment.  By  no  other  means  could  the  sheri^  in  many  counties,  nate 
the  advantage  in  every  case  of  themselves  seeing  the  deportment  of 
the  witnesses  under  examination.  And  no  small  consideration  is  the 
saving  of  costs  to  litigants^  which  appears  strongly  when  it  is  noticed 
that,  of  1774  proofa  taken  in  Sheriff  Courts  in  the  year  1852,  onlf 
615  were  taken  by  sheriff-substitutes,  1159  having  been  taken  by 
commissioners  (Return  to  House  of  Commons,  14tn  July  1853). 

After  the  record  is  closed  and  proof  led,  the  sheriff-eubstitnte  inaf/ 
of  consent  of  parties,  prononnoe  judgment  without  any  axgament 
Parties  are  entitled  to  oe  heard  orally ;  but  all  written  argument  k 
excluded,  while  causes  are  depending  before  the  sheriff-eubstitnte. 
The  tendency  of  this  regulation  is  not  to  throw  the  court  busmes  of 
a  county  into  the  hands  of  those  practitioners  whose  talents  best  fit 
them  for  oral  pleading.  In  the  Sheriff  Court,  there  is  no  emplo^n^ 
in  different  departments  of  business  corresponding  to  the  division  of 
labour  between  counsel  and  agent  in  the  Supreme  Court.  A  Sheriff 
Court  agent  is  seldom  employed  only  to  conduct  a  particular  case. 
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Eveiy  man  of  sabstance  is  gaided  in  the  management  of  hia  affidrs 
bj  some  pnustiticmer  in  whom  he  has  confidence^  not  becaose  of  his 
talent  for  speakinc,  or  for  conducting  process  business,  but  on  ac* 
count  of  his  ddW  m  the  ordinary  business  of  his  profession.  Writers 
with  a  large  and  lucrative  business  are  not  often  men  who  cultivate 
eloquence ;  still,  when  a  client  has  a  cause  in  the  Sheriff  Court,  he 
does  not  desert  the  agent  who  prepares  his  deeds  and  manages  his 
property,  to  employ  another  gentlemen  as  his  agent  pro  hac  meej  be- 
cause he  is  more  talented  as  a  pleader;  nor  does  his  ordinary  agent 
choose  to  incur  the  expense  of  mstmcting  a  process  agent  in  all  the 
particulars  of  which  it  is  necessary  he  should  be  cognisant.  Though 
all  the  members  of  a  Sheriff  Court  bar  may  not  be  equally  good 
debaters,  the  division  of  business  among  them  will  not  be  affected 
by  the  entire  exclusion  of  written  pleadings.  Instead  of  oral  plead- 
xngi  before  sheriff^ubstitutes  being  improved  in  a  great  degree,  the 
reailt  will  rather  be,  that  they  will  become  a  mere  shadow  of  what 
dehstes  ought  to  be,  either  from  want  of  careful  preparation,  or  want 
of  ability  in  many  who  can  put  their  arguments  well  in  writing. 
There  is  great  temptation  to  be  content  with  a  very  perfunctory 
pleading  befbre  the  sberifiHSubstitute :  the  speech  delivered  before 
aim  is  timited  in  its  effect  to  the  judge,  the  place,  and  the  occasion. 
The  same  operatioo  must  be  repeated  on  the  appeal  which  one  part^ 
is  certain  to  take,  when  there  will  be  an  opportunity,  not  only  of 
Baking  op  for  the  deficiencies  of  the  argument  addressed  to  the 
theiiff«ub«titute,  but  the  case  may  then  be  iiilly  pleaded  to  the  sheriff, 
€cther  by  the  agent  himself  or  by  counsel,  and  either  orally  or  in  writ- 
ing. It  is  only  necessary  to  struggle  for  a  favourable  judgment  from 
the  aberifl^  as  his  judgment  only  will  be  allowed  to  become  final. 

Tba  value  of  thejudgments  of  sheriff-substitutes,  without  the  assist- 
ance of  full  argument,  is  much  diminished :  the  advantage  to  litigants 
of  faawiiM^  at  small  cost,  the  opinions  of  two  respectable  lawyers  on 
the  ments  of  a  case,  before  incurring  the  expense  of  an  advocation, 
ii  diminisbed  in  prtqpoartion,  and  one  of  the  oenefits  intended  to  be 
deriTed  from  the  system  ci  double  sberifis  practically  ignored* 
Under  the  former  system  of  reclaiming  petitions  to  the  sheriflHsabsti- 
Uite^  after  he  had  pronounced  judgment,  valuable  pleading  were 
sabmitted  to  him,  of  which  he  had  the  benefit  in  reviewing  his  judg- 
ment, and  which  also  formed  the  pleading  before  the  sheriff  on  ap-^ 
peal.  This  practice  was  attended  oy  two  inconveniences :  there  was 
unnecessary  delay  conseooent  on  requiring  the  sheriff-substitute  to 
advise  a  case  twice,  and  he  had  not  the  assistance  of  a  pleading  until 
lie  had  made  up  his  mind.  To  combine  the  advantages  of  the  former 
and  the  i»reaent  vfstem,  might  it  not  be  advantageous  to  give  power 
to  the  sheriff-substitute,  on  the  motion  of  either  party,  to  order  mi- 
nutes of  debate,  which  should  exclude  all  ftuther  argument  in  the 
Sheriff  Court;  thereby  ^ving  him  the  assistance  of  the  pleading  that, 
%t  a  later  stage,  is  submitted  to  the  sheriff  in  the  form  or  a  reclaiming 
(letition  and  answers.    The  admission  of  further  written  or  oral  ar- 
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gnment  before  the  sheriff,  might  be  made  to  depend  upon  his  opnion 
of  the  necessity  for  farther  assistance.  In  most  cases,  a  single  written 
pleading  on  each  side  would  set  forth  the  aiguments  of  {^rties  ^tk 
sufficient  amplitude ;  and  in  claims  for  sums  under  L.25,coDcmiiiig 
which  the  decision  in  the  inferior  court  is  final,  it  is  desirable,  for 
the  sake  of  saving  costs  to  litigants,  as  well  as  for  making  the  disposal 
of  their  causes  more  satisfactory,  that  both  judges  should  have  the 
assistance  of  full  argument. 

It  has  been  objected  to  written  pleadings,  that  they  may  be  nndoly 
lengthened,  and  the  costs  thereby  unduly  increased;  bat  such n 
objection  is  not  to  be  considered  in  providing  for  the  advantage  oftb 
whole  litigants  in  the  country,  and  is  not  to  be  listened  to  a|^D8ttk 
high  standing  of  the  gentlemen  who  now  form  the  bar  m  SlienI 
Courts. 

The  sheriff*8ubstitute  having  pronounced  Judgment,  the  lecoune 
of  the  losing  party  is  an  appeal  to  the  sheriff.  The  sheriff's  judg- 
ment may  be  procured  by  note  of  appeal,  written  under  the  intdo* 
cutor  appealed  from ;  within  a  few  days  after  it  is  competent  to  pot 
in  a  reclaiming  petition,  or  to  crave  an  oral  hearing.  In  Edinbo^ 
and  Glaiu^w,  where  the  sheri£b  are  resident,  and  devote  tbeir  whM 
time  to  the  performance  of  their  duties,  it  is  not  of  much  momerili 
what  mav  be  the  mode  in  which  the  appellant  prefers  to  plead  Ul 
case.  lie  is  heard,  or  his  petition  ordered  to  be  answered,  andtji 
case  disposed  of  with  all  convenient  despatch.  But  these  two  coaotkli 
are  exceptional  in  this  respect.  All  tne  other  sheriflb  in  Scotlfflft 
must  reside  in  Edinburgh,  and  attend  the  Supreme  Court.  In  m 
peals  from  their  counties,  an  opportunity  for  vexatious,  long,  an 
often  useless  delay  is  given.  A  party,  whose  only  object  in  defeoJ^ 
ing  an  action  may  be  to  put  off  the  period  at  which  he  must  liqaidatf 
an  undoubted  debt,  may,  if  the  shenff*substitute  decerns  against  biiq 
by  craving  an  oral  hearing,  hang  up  a  cause  until  the  next  quarter^ 
sittings  of  the  sheriff.  Three  months  may  elapse  before  the  cleareal 
ease  is  disposed  of.  Neither  appellant  nor  respondent  is  to  be  ood 
polled  to  repair  to  Edinburgh,  and  to  argue  his  case  there  before  dM 
sheriff,  or  employ  agents  to  do  so,  even  if  the  sheriff  were  willing  ti 
hear  him.  A  furious  outcry  was  raised  when  this  was  proposed  ii 
the  original  draft  of  the  bill ;  and  it  is  not  always  easy  to  makeoi^ 
such  a  case  of  necessity  for  ^'  extraordinary  despatch,"  as  will  induo 
the  sheriff  to  deprive  the  appellant  of  the  mode  of  pleading  h 
considers  most  advantageous  by  ordering  a  reclaiming  p^itiofl 
Craving  an  oral  hearing  on  appeal  is  a  device  that  has  been  resorted 
to  merely  for  this  purpose — delay,  and  by  which,  in  instances  withh 
our  knowledge,  debtors  have  been  enabled  to  put  their  proper^  be 
yond  the  reach  of  creditors. 

The  whole  provisions  of  the  statute  regarding  ordinary  action: 
have  been  conceived  with  a  view  to  render  Sheriff  Courts  more  effi 
cient.  We  have  adverted  to  some  particulars  in  which  the  practice 
appears  to  be  susceptible  of  further  improvement.    It  is  not  n<?ce* 
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saiy  to  notice  in  detail  the  whole  form  of  prt>cess,  Or  the  whole  pro- 
visions of  the  new  act.  That  these  alterations  have,  to  a  great  extent, 
realised  the  eitpectations  of  the  poblic,  in  tending  to  divest  legal 
proceedings  of  much  that  was  cumbrons  and  useless,  and,  while  re* 
dncingtbe  cost  of  justice,  preventing  undue  litigation  regarding 
claims  of  small  amount,  ia  the  opinion  of  all  who  have  had  any  ex« 
perienee  of -its  working. 

A  very  Valaable  part  of  the  judicial  duties  of  sheriffi  are  those 
perfbnned  in  the  Small  Debt  Court.  After  much  discussion,  its 
jnrisdiction  has  been  extended  from  claims  for  L.8,  6s.  6d.  to  claims 
for  L.12.  Many  public  bodies  were  of  opinion  that  the  jurisdiction 
diould  have  been  still  further  extended,  so  as  to  embrace  claims  for 
L.50;  and  the  soecess  of  the  County  Courts  in  England  was  the 
ffindpeil  argument  on  which  these  opinions  were  supported.  But 
diere  is  in  Scotland  a  local  court,  where  ordinary  actions  are  dis^ 
posed  of  cheaply  and  expeditiously.  Having  that  in  view,  it  appears 
tfcai  gt  Lf.l2  a  most  excellent  limit  to  the  small  debt  jurisdiction  has 
been  fixed,  and  no  causes  excluded  which  ought  to  have  been  compe^ 
tent.  If  any  be  excluded,  which  both  parties  prefer  should  be  tned 
is  the  Sfunnoary  way  in  which  small  debt  causes  are  disposed  of,  by 
tminate  of  consent  they  may  make  that  form  of  process  applicable 
%  23) ;  thus  introducing  in  the  Sheriff  Court  the  system  of  trial  of 
fees  both  of  fact  and  of  law,  in  the  same  manner  as  issues  of  fact 
tee  tried  in  causes  in  dependence  before  the  judges  in  the  Outer 
Boose  €3i  the  Court  of  Session^-^a  piovision  wnich  has  been  taken 
idvantage  of.  What  must  have  been  an  omission  in  the  former 
ftets^  18  now  supplied  by  making  sequestration  for  rent,  durrente 
ktnmOy  eompetent  in  the  Small  Debt  Court,  as  well  as  for  terms 
Ijfgoae.  Th]6  omission  rendered  necessary  the  institution  of  many 
■tqoe^ivtions  in  the  Ordinaty  Court,  at  an  expense  quite  dispro- 
fortioned  to  the  amount  of  rent  so  secured. 

It  has  alwayb  been  the  praetice  (most  absurdly  and  foolishly)  to 
4iicoiirage  the  appearance  m  agents  in  the  Small  Debt  Court ;  and 
tkqr  are  now  excluded  entirely,  tmless  on  special  grounds.  The 
■Hyre  nataral  consequence  of  an  extension  of  the  jurisdiction  of  the 
eouit  vpooM  hate  been,  that  agents  should  be  more  readilv  admitted. 
Ibere  are  many  cases  in  whi<m  it  would  materially  conduce  to  the 
speedy  deipatch  of  buaness,  were  the  sheriff  to  be  informed  of  facts  by 
^  acent,  instead  of  having  to  gather  them  &om  the  statements  made 
by  the  parties  themselves,  anathe  parties  would  be  in  a  more  equal 
Position  were  they  represented  by  agents.  The  Small  Debt  Court 
nas  been  called  the  poor  man's  court ;  and  to  him  and  his  family  his 
claim  for  a  sum  less  than  L.12  may  be  as  important,  and  he  may  be 
aa  anxious  to  spend  a  reasonable  sum  in  order  to  have  his  case  pro- 
perly stated,  as  a  case  involving  thousands  may  be  to  the  man  of 
^tieans,  who  willingly  expends  large  sums  to  have  the  benefit  of  the 
^hest  legal  skill  in  tne  Court  of  Session  or  House  of  Lords. 

TOL.  L^-^O.  V.  MAT  1867.  X  K 
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Great  patience  and  skill  are  brought  to  the  hearing  and  dedoon  of 
causes  m  the  Small  Debt  Court ;  but  even  the  greatest  skill  on  the 
part  of  the  sheriff  often  fails  in  giving  an  illiterate  litigant  an  equal 
chance  with  that  eojoyed  by  an  opponent  who  possesses  greater 
glibness,  or  is  more  in  the  habit  of  appearing  in  court.    It  might  be 
attended  with  advantage  were  the  sheriff  to  have  power  to  decern 
for  a  small  sum  as  an  agent's  fee,  besides  the  costs,  as  at  present  to  be 
paid  by  the  losing  party.    A  crown,  or  at  most  half  a  guinea  where 
the  sum  decerned  for  exceeded  L.5,  would  sufficiently  remonente 
an  agent's  trouble  in  preparing  and  discussing  such  cases.  Tba 
parties  to  small  debt  actions  generally  consult  agents  before  oomitf 
mto  court.     The  fee  paid  for  advice  would  be  entirely  superseia 
by  a  small  fee  for  the  appearance  in  court,  and  which  it  is  as  tit 
the  party  whose  error  or  stubbornness  has  rendered  an  action  neon* 
sary  should  be  compelled  to  pay  as  the  other  costs.    Not  only  w«di 
it  be  of  advantage  to  the  litigants  and  to  the  judge  to  permit  pat&s 
to  appear  by  agents,  but  in  many  cases  compelling  a  party  to 
appear  personalty  is  a  positive  hardship.    Parties  are  often  pat  tp 
cnoose  between  giving  up  a  debt  or  resisting  an  unjust  claim,  anl 
incurring  greater  loss  by  leaving  their  business  to  pleadacaitfi 
themselves,  in  which  they  could  be  well  represented  by  an  ag^ 
but  which  no  member  of  their  family  or  servant  can  sufiScim^f 
understand. 

The  only  other  point  on  which  we  would  remark,  is  the  provisiol 
of  the  new  statute  regarding  criminal  trials  by  jury.  The  accaaaj 
is  cited  to  compear  at  two  diets :  on  the  first,  m  the  event  of  a  pM 
of  guilty,  sentence  is  pronounced;  and  the  witnesses  andjoiytii 
summoned  to  the  second  diet  only  in  the  event  of  a  plea  of  od 
guilty,  and  at  the  second  diet  the  trial  proceeds.  Saving  th 
expense  of  citing  jurymen  and  witnesses  is  a  sufficient  reason  foril 
unqualified  approval  of  this  arrangement,  when  the  exigencies  o 
the  public  service  require  an  amount  of  taxation  that  presses  ven 
heavily  on  the  purses  of  citizens.  But  that  forty-five  jurymen  sbodi 
be  spared  the  hardship  of  being  compelled  to  leave  their  busines 
and  to  travel,  some  of  them,  many  miles  to  a  county  town  (wber 
it  was  oft;en  found  that  their  presence  was  not  required),  unless  i 
case  of  absolute  necessity,  would  have  rendered  admirable  any  led^ 
lative  measure  for  that  end,  and  is  by  no  means  the  least  popul< 
provision  of  the  statute  16  and  17  Vict,  cap.  80. 


1857.]  THE  LAW  OF  COSTS.  259 


THE  LAW  OP  COSTS. 

The  rule  of  the  Boman  law  that  the  losing  party  should  he  found 
liable  in  the  expenses  and  damages  of  the  suit,  as  a  penalty  for  his- 
rash  litigation,  seems  to  have  been  adopted  in  onr  early  practice. 
A  statute  passed  in  1540,  recognises  the  fact  that  it  was  both 
according  to  the  common  law  and  the  daily  practice  of  the  Lords  of 
Council,  that  the  "  tiner**  of  the  cause  should  pay  the  winner's 
expenses,  subject  to  the  modification  of  the  Judge.  It  was  not  left  to 
the  discretion  of  the  Judge  to  grant  costs  or  not  as  he  might  see  fit ; 
a  variety  of  Acts,  finom  1471  downwards,  having  made  it  imperative 
that  *'  the  partie  that  beis  founden  in  the  wrang,  and  the  sentence 
is  ^ven  against,  sail  pay  the  expences  of  the  partie  that  winnis  the 
cause;**  but  as  a  power  of  modification  was  left  to  the  Jadge,  he 
was  not  utterly  without  the  means  of  checking,  or  at  least  punislung, 
reckless  litigation  on  the  part  of  the  ultimately  successful  litigant. 
It  was  a  matter  of  no  moment — at  least  subsequent  to  1592 — 
whether  the  winner  was  the  "  defender  obteinand  absolvitour,'*  or 
the  «  partie  persew^r  obteinand  decreete  condemnatour,"  the  rule 
that  the  loser  paid  expenses  applied  equally  to  both.  From  a  dictum 
of  Lord  Pitmill^,  in  Heggie  v.  Stark,  March  1, 1826,  it  might  be  in- 
krred  that  previous  to  the  statute  of  1592  the  Judge  had  no  power 
to  award  expenses  to  a  defender;  but  although  that  statute  more 
expressly  mentions  defenders,  it  seems  to  be  undoubted,  that  before 
that  period,  the  defender,  if  the  winner,  was  awarded  expenses  as 
well  as  the  pursuer.  By  the  civil  law  the  expenses  of  plea  were 
not  to  exceed  the  principal  sum  pursued  for;  but  there  does  not 

S>pear  to  have  been  at  any  time  such  a  limitation  in  Scotland,  so 
lat  a  losing  party,  at  the  institution  of  the  College  of  Justice,  might 
probably  find,  as  an  unsuccessful  litigant  does  now,  that  while  the 
subject  matter  in  dispute  may  be  tnfling,  the  expenses  are  often 
most  grievously  burdensome. 

The  doctrines  which  prevailed  in  our  early  practice  have  under- 
gone many  changes  and  limitations,  so  that  now  neither  the  ancient 
common  law,  nor  the  old  statutes,  are  regarded  as  authoritative  in 
determining  the  law  of  costs.     Lord  Jefirey,  in  the  well-known  case 
of  Eirkpatrick  v.  Irvine,  Jan.  18,  1848,  expressly  lays  it  down  that 
the  old  civil  law  principle  was  not  then  recognised.     He  says,  ^'  No 
doubt  it  was  an  old  brocard  incorporated  at  an  early  period  into  our 
practice,  that  the  costs  of  the  successful  party  should  be  laid  on  the 
loser,  as  a  penalty  for  his  rash  litigation.   That,  however,  is  no  longer 
the  principle  on  which  expenses  are  given.     It  gradually  declined ; 
and  under  the  Presidency  of  Sir  Islay  Campbell,  as  I  myself  can  well 
remember,  it  went  down  altogether."    Lora  Fullerton  remarked,  in 
tbe  same  case,  ^  I  do  not  say  the  defenders  were  temere  Utigantes; 
W I  hold  that  that  is  not  the  ground  on  which  expenses  are  awarded. 
A  party  litigating  in  the  utmost  bimafide  may  be  made  liable."  The 
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latter  principle  laid  down  by  Lord  Fullerton  was^  no  doubt,  qtnte 
sound,  and  bad  been  in  operation  since  the  passing  of  the  earliest  sta- 
tute on  the  subject.  The  losing  party  was  to  pa^  expenses,  not  because 
he  bad  litigatea  rashly,  but  because,  having  litigated  at  all,  be  bad  lost 
^^victus  victori  in  eapenw  eandmaudur.  The  auQcesaful  suitor  had 
been  put  to  expense  in  vindicating  his  rights,  and  it  was  deemed 
reasonable  that  the  party  causing  the  expense  should  bear  the  burden 
of  it.  In  modern  practice,  however,  not  only  are  exi^nses  not 
awarded  against  the  loser  on  the  ground  of  rash  litigation,  bot  it 
does  not  follow  that  the  loser  mmt  pav  expenses  at  filU  A  party  liti* 
gating  in  the  utmost  good  faith  n\ay  oe  made  liable  if  he  loses;  bnts 
party  litigating  in  good  faith  may  not  he  held  liable  in  ejcpenses,  eres 
though  he  be  the  loser.  There  is  no  rule  recognised  as  of  such  abso- 
lute authority,  that  it  ma^  not  ^ve  way  to  circumstances^  ^^  AU  daiois 
of  costs  resolve  into  eqintable  questions,  in  which  the  Court  has  the 
fullest  control  which  tne  purposes  of  justice  require/'«**(Lord  Cun- 
ningham in  Scott  17.  CampbeJil,  Feb.  20,  1840.^  ^<  It  is  a  matter  of 
discretion  with  the  Court  to  give  or  withhold  expenses." — (Lo^^ 
Balgray  in  Torrance  v*  Crawfijrd,  Jftn.  17,  W2.)  In  the  same  case 
Lord  Gillies  states,  ^^  In  every  case  the  question  of  expense  is  one 
of  discretion  on  the  part  of  the  Court."  In  White  c,  Tn»ill>  Jone 
10,  1835,  the  Court  held  the  question  of  expenses  to  be  in  all  cases  a 
matter  within  their  own  discretion.  So  tally  has  the  Cornl  taken 
the  matter  of  costs  into  its  own  hands>  that  even  in  those  classes  of 
cases,  such  as  actions  of  damages  for  slander,  where  general  rules 
have  been  laid  down  as  to  expenses  following  a  verdict  tf>x  the  pQ^ 
suer,  liowever  small  tli^  amount  of  damages,  it  has  carefully  guanied 
itself  against  being  supposed  to  lay  down  %f\fi$^blA  rules  by  whicli 
it  is  to  be  bound  in  time  to  come  in  every  ci^  of  the  san^  ^ 
ture^  The  nicety  with  which  these  questions  are  handled]  apd  ^ 
extreme  jealoqsy  exhibited  by  some  of  the  judge*  in  committing  them- 
selves to  any  fixed  rule,  is  shown  in  thQ  opinions  of  I^ords  M<^ci^^'^ 
and  Jeffrey  in  the  case  of  Gardner  v.  Mackenzie,  June  %ii  1^^^ 
and  various  other  examples  might  be  Qited  to  the  same  effect 
There  can  be  no  doubt  of  the  salutary  nature  of  tb^  power  which 
tbe  Court  thus  etxeroises,  both  for  the  sake  of  eqnity  ana  fof  the  pn^ 
pose  of  k^ping  under  efficient  control  litigants  who  might  fDxi»  * 
perfectly  good  claim  in  law  the  means  of  overwhelming  their  adver- 
9apy  by  uoneoessary  and  vexatious  expense.  JSumerous  ipstspcej 
might  oe  adduced  where  expenses,  which  in  the  general  c^^^ 
hgve  b^n  awarded  to  the  party  claiming  tbemi  nav^  bean  refused 
because  of  some  objectionable  procedure  on  his  part,  pr  of  ^^^ 
circumstances  peculiarly  favourable  for  the  loser«  It  will  beinore 
appropriate,  however,  to  consider  these  example  when  treatin{  ^ 
some  of  the  subdivisions  of  our  subject. 

The  right  to  expenses  is  an  ac^junct  to  the  case  in  which  the/ 
arise^-^the  costs  being  mere  accidents  of  process  according  ^^^^ 
authority — and  they  cannot  be  sued  for  in  a  aep^urate  action*    ^ 
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point  was  diicnsaed  in  an  dd  eaae^  Steel  v.  Watson,  July  14, 1779, 
and  the  Lorda  unanimously  held  diat  a  new  aetion  for  the  expenses 
of  a  fonner  oae  was  incompetent ;  and  they  looked  upon  the  role  as 
a  golden  one.    Them  can  be  no  question  as  to  the  propriety  and 
expediency  of  snob  a  rule ;  any  other  course  being  open  to  the  most 
serious  objectkms,  as  having  a  tendency  to  increase  the  already  heavy 
expenses  connected  with  law  suits,  and  to  render  actions  prolific  sources 
of  future  lit^ation.  The  expenses  of  an  appeal  to  the  House  of  Lords, 
vere  held,  in  a  modem  caae,  to  be  not  claimable  as  an  item  of  damage 
in  9  subsequent  aetion  (Heddle^  Jan.  14, 1846).    Expenses  formerly 
might  be  awarded  in  favour  of  a  pursuer,  although  not  concluded 
for  in  the  snaimons,  or  a  greater  sum  awarded  than  had  been  con«* 
eluded  for. — {Heggie  v.  Stark,  March  1,  1826 ;  Gordon  v.  Hyslop, 
\  Msroh  1826.)     ^'his  rule  seems  also  to  have  been  derived  from 
tbe  Roman  law.    The  courts  in  England,  under  the  authority  of 
the  Ststute  of  Gloucester,  followed  the  same  system ;  and  Lord 
Allowfkjj  in  the  case  of  Heggie,  held  that  our  statutes  were  stronger 
SfMl  more  distinct  than  tbe^nglish  statute.    There  was  at  one  time 
some  hesttstion  about  adopting  this  rule,  on  the  ground  that  a  pur* 
saer  in  general  gets  no  more  than  he  asks,  and  if  he  chooses  not  to 
ask  expenses,  the  fault  is  his  own,    But  there  is  clearly  a  broad  dis- 
tinction betwixt  the  principle  of  compelling  a  pursuer  to  state  ex- 
plicitly what  he  seeks  from  the  judge  on  the  merits  of  a  case,  and 
requiring  him  to  embody,  in  his  original  demand,  a  conclusion  for 
^bat  is  a  mere  accident  of,  or  adjunct  to,  the  action,^<the  amount  of 
which  cannot  be  condescended  oUt  but  the  claim  to  which  is  in  the 
view  of  all  parties  from  the  very  first,  and  particularly  of  the  judge, 
«s  it  finally  rests  with  him  to  say  whether  any  and  whal  amount  of 
expeosea  shall  be  given.    In  modem  practice,  a  random  sum  of  ex- 
penses, less  or  more,  was  invariably  condescended  on,  although  in 
oar  old^  styles  of  writs  this  was  not  attended  to.    By  Lord  Ruther- 
furdTa  Act,  13  and  14  Viet.,  c.  86,  however,  the  conclusion  for  ex- 
penses is  now  part  of  the  statutory  form  of  a  summons,  and  this 
must,  to  a  great  extent,  affect  what  was  previously  settled  law  upon 
tbe  point.    No  careful  practitioner  will  have  any  desire,  by  omit- 
ting the  fltatutoiy  words,  to  tiy  the  point  whether  the  rule  which 
formeriy  prevailed  is  still  in  operation.    It  seems  to  be  somewhat  at 
Tsriance  with  (he  principle  laid  down  in  the  case  of  Heggie,  that 
expenses  must  be  moved  for  at  the  time  the  merits  are  disposed  of, 
and  if  not  moved  for  then,  will  not  be  considered  afterwards. — 
(Grant  v.  Rose,  June  80,  1835;  Eerr  v.  Bemner,  H.  of  L.,  July  15, 
1837.)    But  the  Judicature  Act  of  6  Geo.  IV.,  c.  120,  §  17  and  21, 
expready  requires  that  when  determining  the  merits,  the  Lord 
Ordinary  and  the  the  Inner  House  shall  also  determine  the  matter 
of  expenses,  and  these  provisions  may  account  for  what  might  others 
wise  seem  anomalous.   Betwixt  the  years  1831  and  1835,  there  was 
>  ooaflict  between  the  practice  of  the  First  and  Second  Divisions  on 
tbis  point^^the  First  Divimon  having  promulgated  a  rule  on  July  2, 
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1831y  that  in  all  cases  where  the  Inner  House  adhered  to  a  judg- 
ment of  the  Lord  Ordinary,  which  had  found  expenses  due,  that 
snch  adherence  should  carry  with  it  a  finding  of  the  additional  ex- 

Knses.   When  the  case  of  Grant  v.  Rose,  June  30,  1835,  came  to 
determined,  the  Dean  of  Faculty  drew  attention  to  the  fact,  that 
while  such  was  the  practice  of  the  First  Division,  the  reyerae  was 
the  rule  in  the  Second,  and  recommended  that  one  uniform  coaise 
of  procedure  should  be  decided  on.     The  First  Division,  by  the 
judgment  in  that  case,  reverted  to  the  system  of  requiring  expenses 
to  be  moved  for  at  the  time  of  giving  judgment  on  the  merits. 
Where  expenses  had  not  been  moved  for  at  the  discussion,  butt 
motion  made  on  the  following  day  before  the  interlocutor  was  signed, 
it  was  held  to  be  timeously  made. — (Matthew,  June  12, 1844.)  Ex- 
penses, however,  were  refused  to  a  successful  party  who  had  not 
moved  for  a  remit  to  another  process,  on  which  tne  result  of  the  one 
in  which  the  expenses  were  incurred  depended. — (Boyle's  Trustees 
V.  Hamilton,  Dec.  17,  1829.)     And  the  costs  of  a  respondent,  in  a 
petition  to  recall  arrestments,  which  was  granted  on  caution,  were 
refused  after  the  respondent  had  been  successful  in  the  action,  on  the 
ground  that  they  should  have  been  moved  for  when  the  interlocutor 
loosing  arrestments  on  caution  was  pronounced. — (Clark  v.  Loos,  Jan. 
20,  1855.)     Expenses  are  so  much  accidents  of  process,  that  thej 
do  not  form  a  debt  till  they  shall  be  found  due  and  awarded.  Prior 
to  that,  there  is  no  certainty  as  to  which  of  the  parties  may  be  found 
entitled  to  costs,  and  both  have  an  equal  right  to  claim  them.    A 
pursuer,  however,  when  arresting  on  the  dependence  of  a  process, 
may  arrest  what  will  cover  expenses ;  and  it  has  been  held,  that  an 
arrestment  so  used  covers  those  incurred  prior,  as  well  as  subsequent 
to,  arrestment.— (Wight  v.  Wight,  May  23,  1822;  Macdonaldc 
Wingate,  Feb.  2,  1825.)   It  has  even  been  held  that  an  arrestment 
so  used  covers  expenses,  although  the  decree  for  them  may  Qlti* 
mately  be  taken  in  name  of  the  agent,  and  no  arrestment  used  by 
him. — (Malcolm  v.  May,  June  7, 1825.)  The  defender  does  not  seem 
to  have  the  same  privilege  of  guarding  himself  against  loss  by  ar- 
resting the  pursuer's  funds  to  meet  whatever  expenses  may  be  found 
due  to  him,  if  any, — the  existence  of  the  debt  being  entirely  pro- 
blematical.   In  one  case,  it  was  found  competent  for  the  defender, 
in  whose  favour  expenses  had  been  found  due,  although  not  decerned 
for,  to  apply  for  innibition,  as  the  pursuer  was  making  away  with 
his  heritable  estate.    But,  having  been  found  due,  it  placed  Uie  de- 
fender in  a  very  different  position  than  he  is  in  at  the  outset  of  the 
suit,  the  debt  being  no  longer  a  contingency. 

The  same  principle  that  ex])enses  are  accessary  to  an  action  on 
merits,  will  prevent  a  party  who  has  divested  himself  pendente  Kte, 
of  the  only  title  which  enabled  him  to  pursue,  from  following  out  a 
litigation  purely  on  account  of  the  expenses,  when  he  can  obtain  no 
judgment  on  his  own  proper  demand.  There  are  many  actions,  in- 
deed, in  which  the  expenses  either  have  been  from  the  beginnings 
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r  have  become,  the  real  objects  of  the  litigation;  but  there  must 
9  at  least  some  ostensible  merits. 

An  appeal  to  the  House  of  Lords,  on  the  mere  question  of  ex- 
eusesy  is  incompetent  (McAulay  v.  Adam,  May  7,  1835),  and 
arties  really  appealing  as  to  costs,  will  not  be  allowed  to  mix  up 
lerits  in  their  appeal  for  a  colourable  pretext. — (Clyne's  Trustees 
.  Dunnet,  Feb.  25,  1839.) 

Although  it  cannot  be  said  that  there  are  any  invariable  or  in- 
lerible  rules  with  regard  to  costs,  there  are  still  some  general  rules 
vhich  for  all  practical  purposes  may  be  considered  absolute.  We 
•hall  endeavour  in  the  sequel  to  give  a  condensed  view  of  these, 
)oth  as  they  relate  to  the  parties  in  a  cause,  and  to  the  different 
dnds  of  actions  where  peculiar  rules  as  to  expenses  prevail. 

Costs  of  a  successful  Party. — ^Lord  Jefirey,  in  the  case  of  Kirk- 
paxhck  V.  Irvine,  already  cited,  states,  that  during  the  Presi- 
dency of  Sir  Islay  CaDipDell,  the  rule  was  instituted,  that  if  any 
party  is  put  to  expense  in  vindicating  his  rights,  he  is  entitled  to 
necover  it  from  the  person  by  whom  it  was  created,  unless  there  was 
Offlething  in_  his  own  conduct  that  gave  him  the  character  of  an 
mproper  litigant,  in  insisting  on  things  which  his  title  did  not  war- 
ant.  That  may  be  considered  as  the  general  rule  at  the  present 
la;-.  As  an  example  of  the  kind  of  conduct  on  the  part  of  tne  suo- 
essful  party,  which  will  forfeit  his  right  to  expenses,  the  case  of 
ijell,  Nov.  27,  1834,  may  be  mentioned,  where  a  pursuer,  who  was 
Dond  entitled  to  damages,  was  not  allowed  his  expenses,  because  he 
ad  occasioned  unnecessary  and  expensive  Utigation  by  originally  mis- 
aking  his  proper  remedy.  There  are,  however,  many  other  excep- 
ions,  besides  the  conduct  of  the  successful  party,  to  the  rule,  as 
bove  laid  down — exceptions  which  cannot  be  reduced  to  any  general 
rinciple,  as  they  all  depend  on  circumstances  and  the  discretion  of 
lie  judge.  It  may  be  said,  however,  that  where  there  is  any  pecu- 
iar  nicety  in  the  case  itself,  or  some  more  than  ordinary  haraship 
in  laying  the  burden  of  the  expense  on  the  loser,  then  expenses  will 
Dot  be  awarded  to  the  successnil  party.  In  one  case,  for  example, 
where  an  heir  at  law  had  brought  a  reduction  of  a  deed  on  the  head 
of  death-bed,  and  obtained  a  verdict,  the  Court,  under  the  special 
circumstances,  there  having  been  no  improper  litigation  on  the  part 
of  the  defenders,  and  it  bemg  a  fair  case  to  try,  did  not  award  ex- 
penses to  the  successful  party. — (Davidson  v.  Davidson,  Nov.  27, 
1840.)  The  same  result  followed  in  an  action  of  declarator  of  im- 
munity from  certain  taxes  which  magistrates  had  omitted  to  exact 
for  fii{jr-four  years.  The  magistrates  were  successful,  but  they  were 
not  held  entitled  to  expenses. — (Pattison  v.  Magistrates  of  Edin- 
burgh, Dec.  4,  1845). 

But  not  only  will  a  successful  party  not  always  get  his  expenses,  it 
oaay  even  be,  in  certain  circumstances,  '^  preposterous"  for  him  to 
ask  them.  So  the  Court  held  in  Kalston  v.  Rowat,  Dec.  14, 1833, 
^Ucb  was  a  case  involving  a  question  of  much  difficulty.    In  the 
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Qtaeensberry  cus^ — Dec.  9,  1830,  e^tpens^  were  not  gtv^  be- 
cause of  the  diiBculty  of  the  points  involved.  Where  there  has 
been  nimions  und  untieasoniiUe  procedure  on  both  sidei,  no  ex- 
penses will  be  found  due  to  either  party.— (Lowrie  v.  Feiier,  Not. 
S89  1849.)  In  one  old  case  the  ratio  giten  for  refusing  expenses 
to  the  gainer  of  the  cause^  was  because  there  had  been  diflerent 
interlocutors,  and  so  probabilis  causa  litigandi :  **  for  the  lawyeis  say 
that  opinio  unitu  doctoris  is  safficient  to  liberate  from  expenses.**— 
(Falconer  v.  Wishart,  Jnly  28,  1649,  M.  4038.)  Were  this  the  rale 
now,  there  would  be  few  cases  of  any  magnitude,  wher^  the  snecessfiil 
party  would  have  a  chance  of  recovering  costs. 

Co€t$  of  unsuccessful  JParty.-^From  what  has  been  already  saidi 
is  almost  unnecessary  to  add  that  the  loser  of  the  cause  is  wok 
frequently  buitlened  with  the  expenses  of  his  more  fortunate  adva^ 
sary  as  well  as  his  own.  There  is,  however,  no  absolute  rule  which 
requires  such  a  result ;  and  in  various  instances,  the  loser  iK)t  onlr 
escapes  the  final  infliction  of  his  opponent's  costs,  but  recdven  hii 
own.  In  early  times  he  had  to  pay  a  fine  to  the  Lords  as  well  as 
costs,  at  the  modification  of  the  Judge ;  but  now,  as  he  has  happily  i 

5ot  rid  of  the  one,  so  in  a  few  instances  he  may  escape  the  otoer* 
'he  old  case  of  Smith  t).  Hamilton,  Feb.  28,  1701,  M.  4033,  affordi 
a  guide  to  the  ground  on  which  the  loser  may  obtain  his  expenfll 
against  the  winner ;  but  the  number  of  reported  cases  in  which  tlul 
has  occurred  is  so  small  as  to  give  the  vanquished  little  hope  d 
similar  redress.  There  a  party  who  had  lost  his  cause  craved  e^j 
penses  against  the  defender  who  had  gained,  and  was  allowed  thes] 
because  of  the  improper  conduct  of  the  victor  during  the  litigatioiL 
The  Lords  thought  tnat  case  a  novel  one,  and  it  may  be  add^  thai 
it  is  almost  singular.  In  modem  practice  the  possibility  of  actiif 
in  so  grossly  an  improper  manner  is  so  small,  that  a  case  of  a  similtf 
nature  is  very  unlikely  to  occur,  although,  if  it  did,  there  can  be 
little  doubt  that  the  Court,  looking  as  they  do  Upon  the  whole  matttf 
of  expenses  as  one  in  their  own  discretion,  would  not  hesitate  so^ 

Eunisn  improper  litigation.  There  is  one  modem  ease  where  pattie 
ad  unsuccessftilly  opposed  a  cessio,  and  the  sheriff  had  founa  then 
liable  in  expenses,  but  the  Court  recalled  the  interioctitbr,  stating 
that  although  unsuccessful,  the  parties  in  the  circumstances  ought 
rather  to  have  been  entitled  to  expenses.— (Wright  t?.  Brown,  Feb.  % 
1856.)  But  where  the  conduct  of  the  gainer  has  not  be^n  nropetj 
or  his  claim,  though  legally  g6od,  appears  to  be  inequitaUe,  the 
mode  adopted  is  to  give  neither  party  expenses.  For  example,  in  a 
declarator  of  boundaries,  where  there  had  b^en  only  a  trimng  en- 
croachment, and  there  had  been  no  serious  opposition  by  the  de- 
fender to  the  matter  being  adjusted,  expenses  were  awarded  to  neither 
—(Swan  t).  Storrar,  Feb.  28, 1841.)  There  may  be  circumstances 
where  it  would  be  peculiarly  hard  to  make  an  unsuccessful  paj^ 
bear  his  own  costs;  and  in  such  cases  they  may  be  awarded  to  him. 
This  was  done  in  Lynedoch  v.  Listen,  June  24, 1841,  a  clergyman 
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■laving  been  allowed  his  expenses  of  an  ansaccessfhl  defence  against 
an  action  of  proving  the  tenor  of  decrees  of  valuation,  where  he 
appeared  in  order  that  the  decrees  might  be  effectual  in  fnture. 
And  in  a  case  where  a  pupil  was  unsuccessfnly  bat  had  a  reasonable 
ground  for  maintaining  his  own  position,  he  was  awarded  expenses. 
—(Thomson  v.  Thomson,  June  30,  1840.)     In  M*Taggart  t?.  Wat- 
son, June  6,  1835,  in  which  the  judgment  of  the  Court  of  Session 
Wl  been  reversed  by  the  House  of  Lords,  the  Court  found  no 
expenses  due,  being  of  opinion  tliat  in  the  whole  circumstances  of 
the  case,  the  ultimately  unsuccessful  party  had  good  ground  for 
maintaining  his  defence.     In  competitions  where  the  points  involved 
are  intricate,  or  the  discussion  of  the  question  was  necessaty  to 
determine  the  character  of  a  fund  ;  such,  for  instance,  as  whether  it 
Has  heritable  or  moveable,  the  expenses  of  the  unsuccessful  party  will 
be  awarded  out  of  the  common  fund.     The  inquiry  into  this  branch 
of  the  subject,  however,  more  properly  falls  under  the  subdivision, 
where  we  will  treat  of  the  expenses  of  different  kinds  of  actions. 

Casts  tohere  Party  partially  sttceesafuL'^The  gainer  of  a  cause 
wiiJ  not  be  found  entitled  to  his  expenses  generally,  although  he 
say  have  been  successful  on  the  whole,  if  he  has  nevertheless  been 
^isoocessfol  on  some  points,  or  on  some  branch  of  the  case.  But 
pke  saone  discretionary  power  is  asserted  by  the  Court  in  this,  as  in 
d  other,  branches  of  tne  law  of  costs.  They  may  even  find  a 
yuty  entitled  to  expenses  generally,  who  has  failed  in  some  parti- 
fiilar  branch  of  the  litigation,  and  neither  disallow  any  part  of  his 
lipenses,  nor  grant  them  to  the  party  successinl  on  the  subsidiary 
point.  The  Act  of  Sederunt,  Dec.  19,  1805,  directs  that  notwith- 
Manding  a  partv  shall  be  found  entitled  to  expenses  generally,  yet 
i^  on  the  taxation  of  the  account,  it  shall  appear  that  there  is  any 
farticular  part  or  branch  of  the  litigation  in  which  such  party  has 
fvoved  unsuccessiiil,  or  that  any  part  of  the  expense  has  been  occa- 
•oned  through  his  own  fault,  he  shall  not  be  allowed  the  expense  of 
iiich  parts  or  branches  of  the  proceedings.  But  this  is  an  enact- 
ment tor  the  guidance  of  the  auditor,  and  does  not  make  it  imperative 
m  the  Court  to  disallow  the  expenses  of  such  parts  of  a  litigation. — 

£[urray,  Feb.  12, 1839 ;  Cullen  v.  Sineal,  March  8, 1855.)    In  the 
ter  case,  the  defender  pleaded  successfully  the  triennial  prescript 
Sbn ;  but  on  reference  to  his  oath,  the  pursner  gained  the  cause,  and 
vas  held  entitled  to  his  full  expenses,  including  those  of  discussing 
tike  plea  of  prescription.     Lord  Deas,  in  his  judgment,  made  some 
talnable  observations  on  the  principle  of  giving  expenses  in  such 
OSes  of  real  success  on  the  whole,  although  partial  failure  on  points 
^hich  had  been  raised  more  for  the  purpose  of  gladiatorial  display 
^hku  because  they  affected  the  merits.     The  point  lost  by  the  gamer 
'«f  the  cause  must  be  some  substantive  point  which  he  put  forward 
"^s  part  of  his  claim,  before  he  will  be  found  liable  in  expenses  to 
^\a  partially  successful  opponent. — (Johnston  tr.  Smellie,  July  15, 
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1856 ;  Stoppel  v.  McLaren,  Dec.  18, 1850.)    The  effect  of  losing  one 
out  of  two  or  more  issues  will  be  afterwards  treated  of, — our  present 
remarks  relating  more  immediately  to  ordinary  actions.     A  mere 
diminution  of  the  amount  claimed  bj  a  pursuer  will  not  be  con- 
sidered sufficient  to  warrant  expenses  being  refused  him  if  his  claim 
was  either  of  such  a  nature  that  it  could  not  well  be  stated,  excent 
at  hap-hazard,  or  where  the  diminution  has  occurred  by  strictlj 
applying  technical  rules  to  an  equitable  demand. — (Broadwood  t. 
Hunter,  Feb.  9, 1856  ;  Torrance  v.  Crawfurd,  Jan.  17, 1832.)    Nor 
will  the  Court,  when  a  party  has  been  found  generally  entitled  to 
expenses,  split  down  the  case  for  the  purpose  of  minutely  inspecting 
whether  he  may  not  have  failed  in  some  particular  points  of  Is 
evidence ;  and  they  will  not  disallow  the  expense  of  a  witness,  al- 
though his  evidence  may  not  have  come  up  to  what  was  expected  by 
the  party  who  adduced  him. — (Stott  v,  M' William,  March  1,  1856) 
Such  inquiries  would  evidently  be  intricate  and  interminable,  and  it 
would  be  very  dangerous  to  admit  the  principle.     The  practical 
mode  of  dealing  with  cases  where  it  appears  to  be  unfair,  in  oonse- 
Guence  of  his  partial  failure  or  improper  mode  of  conducting  the 
btigation,  to  give  to  the  successful  party  his  full  expenses,  is  to  allow 
them  only  subject  to  modification,  which  is  done  by  the  Court  after 
the  accounts  have  been  taxed   by  the  auditor.     In  a  subseqaent 
article  we  will  consider  the  Law  of  Costs  as  applicable  to  various  kinds 
of  actions. 


A  RECENT  DECISION  OF  THE  COURT  OF  JUSTICIARY. 

It  being  one  of  the  leading  purposes  of  this  publication  to  subject 
to  a  doctrinal  examination  tne  more  important  judgments  of  the 
Supreme  Courts,  we  begin  with  a  case  which,  we  believe,  has  excited 
a  good  deal  of  attention,  and  which  we  find  in  the  last  number  of 
Mr  Irvine's  Justiciary  Keports.  We  may  say  at  once,  that  we  are 
unable  to  reconcile  this  decision  with  any  received  principle  of  our 
criminal  jurisprudence.  It  was  pronounced  on  an  mcidental  point 
arising  in  the  case  of  Her  Majesty's  Advocate  v.  May  and  Others, 
on  6th  November  last.  The  following  are  the  circumstances  which 
gave  rise  to  the  question : — 

The  prisoners  were  charged  with  theft  by  housebreaking.     One 
of  them,  Andrew  May,  stated  a  defence  of  alibi.     In  support  of  that 

Slea  he  tendered,  along  with  other  witnesses,  a  woman  called  Marj 
I^Inally.  One  of  these  other  witnesses  deponed,  viter  <zUa,  that 
Mary  M^Inally  had  passed  (for  how  long?)  as  May's  wife:  it  is 
right  to  mention  this,  although  no  notice  of  it  is  taken  in  the  judg- 
ment.    We  now  quote  the  report : 

Mary  M^Inally,  being  examined  in  initialtbus  for  the  Crown,  deponed — 
"  I  lived  with  May  at  his  house.     Not  married  regularly.     People  believed 
we  were.     I  couBidered  him  as  my  husband  on  the  ground  that  I  lived  witli 
him,  and  he  acknowledged  me  as  nis  wife  in  the  presence  of  others. 
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**  Crou-examinedfar  panel. — On  what  grounds  did  you  believe  that  yon  were 
his  wife  t  I  believed  that  from  acknowledgments  I  had  become  his  wife.  I 
am  called  Mrs  May.  I  live  in  97,  Grassmarket.  I  decline  to  say  whether  I 
lire  with  a  person  of  the  name  of  Williams." 

Upn  this  testimony,  the  Court  held  Mary  M^nally  to  be  inad- 
missible as  a  witness  for  the  prisoner. 

We  affirm  that  this  is  bad  law.  We  do  not  propose  to  try  it  by 
Bentham's  doctrine,  who  thought  that  no  interest,  from  relationship 
or  otherwise,  should  exclude  a  witness,  and  contended  for  the  ad- 
mission of  all  evidence  bearing  on  the  question  at  issue,  subject  to 
the  faUest  discussion,  which  can  sift  truth  from  falsehood.*  With  all 
our  liking^  for  this  doctrine,  as  alone  consistent  with  any  sound  philo- 
sophy of  jurisprudence,  we  must  acknowledge  that,  m  the  matter 
baore  us,  we  nave  to  do  with  the  law  such  as  it  is,  and  not  with  the 
law  sach  as,  upon  any  theoretical  grounds,  we  think  it  ought  to  be. 
We  propose  to  vindicate  our  strong  assertion  by  an  appeal  to  none 
other  than  received  standards. 

The  law  of  the  question  admits  of  being  very  concisely  stated.  Of 
two  spouses,  whether  joined  by  regular  or  irregular  marriage,  the 
one  is  inadmissible  as  a  witness  for  or  against  the  other  placed  at  the 
bar  of  a  criminal  court.  The  rule  has,  from  irresistible  considerations 
of  justice,  been  relaxed  when  the  spouse  in  the  witness-box  is  the 
mbject  of  the  crime  alleged  against  the  spouse  at  the  bar.  Both  the 
rule  and  its  exception  are  expressly  reserved  entire  by  the  recent 
statutes.  We  have  carefully  gone  over  the  leading  authorities,  and 
for  the  convenience  of  our  readers,  they  are  collected  in  a  foot-note.* 

'  We  camiot  forbear  quoting  Bentham's  pithy  remark  on  the  metus  peryurii^ 
as  m  ground  for  excluding  the  testimony  of  a  witness.  ''  Suppose,'*  he  8ay8» 
''  the  excluded  testimony  necessary  to  save  the  life  of  a  man  capitally  prosecuted, 
ufor  murder :  here,  one  man  being  presumed  an  intended  perjurer,  another  man 
saffers  deAih,**— ^Rationale  of  Judicial  JEvidence^  vol.  v.,  p.  47.) 

'  "  The  situation  of  a  wife  is  peculiar  in  the  law,  and  different  from  that  of  any 
ether  near  relation  of  the  panel,  inasmuch  as  she  cannot  be  received,  however 
billing  to  depone ;  for,  if  she  be  willing  to  appear  on  such  an  occasion,  it  can 
only  be  from  one  of  two  motives — out  of  affection  to  the  man,  and  to  save  him 
by  her  perjury — or  to  convict  him  for  the  gratification  of  deadly  malice.  One 
exi%])tion  must,  however,  be  allowed  in  the  case  even  of  a  wife — that  of  a  pro- 
ven tion  at  the  instance  of  the  Lord  Advocate  for  a  crime  committed  by  the 
husband  against  the  woman  herself,  for  she  may  here  be  a  necessary  witness.** 
—(Hume  Cam.f  vol.  ii.,  p.  349.)  [One  cannot  help  noticing  the  cunous  illogi- 
eality  of  the  law  itself,  as  it  is  thus  authoritatively  laid  down  by  one  of  its  most 
eminent  professors.  If  the  reason  given  for  the  rule  be  good,  the  exception  even 
of  necessity,  which  means  nothing  here  but  penuria  testium^  is  unjustifiable.  If 
the  only  two  motives  which  can  actuate  a  wife  who  is  willing  to  give  her  testi- 
mony  are  those  stated  by  Baron  Hume,  she  ought  to  be  received  in  no  casa 
whatever,  except  when  she  depones  under  legal  compulsitor.  Her  willingness 
ooght,  in  eveiy  case,  to  be  a  fatal  objection.  But  if  the  hypothesis  be  admissible^ 
of  a  wife  honestly  telling  the  truth  (whether  under  compulsion  or  not)  in  the 
^tness-box  while  her  husband  is  at  the  bar,  what  shall  we  say  of  this  rule  of 
exclasion,  of  which  the  policy,  the  humanity,  and  exceeding  wisdom  are  so 
loudly  commended  by  Burnett  (Or.  Zat0,  p.  482)  1] 

h  the  case  of  Smith  and  Stephenson,  8th  December  1806,  a  case  of  hone- 
steaiiog,  one  of  the  panels  proposed  to  prove  an  alibi  by  his  wife  as  a  necesaazy 
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Not  one  of  these  authorities  enlarges  the  rule  of  exclusion  we  have 
Stated;  not  one  of  them  justifies  the  rejection  of  a  woman's  testimony 
on  evidence  insufficient  to  establish  that  siie  is  the  panel's  wife. 
There  is  no  precedent  for  closing  her  mouth  on  her  simple  declara- 
tion that  she  considers  herself  entitled  to  that  status,  without  any 
attempt  to  prove  that  she  has  legally  sufficient  grounds  for  her  beliet 
In  the  decision  under  criticism,  the  Court  declared  that  they  laid 
down  no  general  rule.     They  expressly  guarded  themselves  against 
having  their  opinion  applied  to  any  other  case  than  that  presented 
on  the  record  before  them.     We  confess  ourselves  unable  to  under- 
stand this  reservation.     Either  the  woman  was  Andrew  May's  wifi^ 
or  she  was  not.   If  she  was, — cadit  qucBstio.    If  she  was  not  bis  wite^ 
could  any  circumstance  whatever  disentitle  him  to  her  evidence! 
"We  give  no  opinion,**  says  the  Lord  Justice-Clerk,  "whether 
or  not  this  woman  is  the  man's  wife."     Let  us  ask,  with  all  respect, 
if  the  Court  have  no  opinion  on  that  point,  what  then  is  the  ground 
of  exclusion  ?     If  that  point  be  out  of  the  case,  Mary  M'Inally  is, 
in  the  eye  of  the  law,  a  stranger  to  the  panel ;  and,  however  biased 
she  may  be  by  previous  intimacy,  her  testimony  is  receivable,  and 
his  right  to  adduce  it  indefeasible. 

witnesa,  his  other  witneases  having  left  the  country.  The  pToaecutor  objected, 
and  his  objection  was  sustained. — {Hume,  vol.  ii.,  pp.  885-6,  note.) 

**  With  reference  to  the  question,  whether  clandestine  marriage,  not  followed 
by  declarator,  be  sufficient  to  exclude  a  witneaa,  it  may  be  obsenred  that,  in  the 
eaae  of  Janet  Becket,  Glasgow,  April  1831,  when  it  was  pleaded,  not  merely  a 
affiacting  the  merits  of  the  charge,  but  also  as  fatal  to  the  admissibility  of  tbt 
first  witness  called,  who  was  the  person  alleged  to  have  been  stolen  from,  thil 
he  was  the  pnsoner^s  husband,  having  become  such  before  the  facta  liMled, 
by  acknawMffmerUf  and  by  eohahiting  untk  her  cu  man  and  wifdy  the  advocate- 
depute  admitted  tbe  relevancy  of  the  objection,  and  the  Court  allowed  a  piW 
he/ore  answer.  After  the  examination  of  two  witnesses,  the  prosecutor  gave 
up  the  case  without  asking  judgment  on  the  objection."— (^e^«  Natea  to  Hume, 
p.  251.)  [The  case  is  referred  to  as  unreported,  but  preserved  in  Lord  Mott> 
criers  MS.] 

**  From  and  after  the  passing  of  this  Act,  it  shall,  by  the  law  of  Scotland,  be 
no  objection  to  the  admissibility  of  any  witness  that  he  or  she  is  the  father  or 
mother,  or  son  or  daughter,  or  brother  or  sister,  by  consanguinity  or  affinity, 
or  uncle  or  aunt,  or  nephew  or  niece,  by  consanguinity  of  any  party  addacing 
such  witness  in  any  action,  cause,  prosecution,  or  other  judicial  proceeding:, 
civil  or  criminal ;  nor  shall  it  be  competent  to  any  witness  to  decline  to  be  ex- 
amined and  give  evidence  on  the  ground  of  any  such  relationship. — (Act  S 
and  4  Vict.,  c.  69,  sec.  1.) 

**  It  shall  be  competent  to  adduce  and  examine  as  a  witness,  in  any  action  or 

Proceeding  in  Scotland,  any  party  to  such  action  or  proceeding,  or  the  hus- 
and  or  wife  of  any  party,  whether  he  or  she  shall  be  individually  named 
in  the  record  or  proceeding  or  not ;  but  nothing  herein  contained  shall 
render  any  person,  or  the  husband  or  wife  of  any  person,  who,  in  any 
criminal  proceeding,  is  charged  with  the  commission  of  any  indictable  offence, 
or  any  offence  punishable  on  summary  conviction,  competent  or  compellable 
to  give  evidence  for  or  against  himself  or  herself,  his  wife  or  her  husband,  ex- 
cept in  so  far  as  the  same  may  be  at  present  competent  by  the  law  and  practice 
of  Scotland."— (Act  16  and  17  Vict.,  c.  20,  sec.  3.) 

Any  other  authority  having  any  bearing  on  the  subject,  will  be  found  in  Mr 
Dickson's  Treatise  on  the  Law  of  Evidence,  p.  868  and  seq. 
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Fortunately,  we  live  in  times  when  the  public  conduct  of  our 
jud^s  is  above  suspicion — when  every  one  has  the  conviction  that 
in  mIfiUing  the  functions  of  their  high  office,  they  are  actuated  by 
no  other  motive  than  an  exalted  sense  of  public  duty.  Let  it  oe 
soppoaed,  for  a  moment,  that  the  evil  days  of  judicial  oppression 
lad  returned,  which  preceded  or  helped  to  bring  about  the  Kevolu* 
tioQ  of  1688.  An  intended  victim  of  a  bad  government  is  at  the 
hr,  and  pleads  an  alibi.  One  of  his  witnesses  is  a  woman.  The 
prosecutor  alleges  that  she  is  the  panel's  wife,  but  does  not  allege 
any  other  ground  of  exclusion  whatever.  The  Court  expressly 
abstain  from  declaring  that  the  witness  is  proved  to  be  the  panel's 
«ife ;  and,  ^^  guarding  themselves  against  having  their  opinion  ap- 
plied to  any  other  case  than  that  presented  on  the  record  before 
ikem,**  refuse  even  to  hear  her  testimony.  If  no  ground  of  judg- 
ment be  given  but  this,— if  it  depends  not  on  any  known  rule  of 
law,  bat  on  the  circumstances  of  the  case,  whether  or  not  a  panel 
shall  be  allowed  to  adduce  the  testimony  of  a  witness — testimony 
which,  if  true,  at  once  liberates  him  from  the  prosecution, — on  what 
goarantee  do  the  rights  of  an  accused  party  rest  ?  Does  not  this 
refiisal  to  assign  any  definite  ground  oi  decision  amount  to  this, 
that  in  certain  (not  defined)  circumstances,  the  Court  claims  a  dis- 
cretionary power  of  receiving  or  rejecting  witnesses  for  the  defence  t 
If  this  be  law,  what  becomes  of  our  boasted  gual-antees  against  judi- 
cial oppression?  True,  the  known  high  character  of  our  present 
i'adges  makes  such  a  danger  appear  absolutely  fanciful.  iBut  the 
ivpothesis  of  other  times  and  other  men  is  a  legitimate  test  of  the 
onconstitutional  tendencies  of  a  decision  which,  so  far  as  it  goes, 
removes  one  of  the  most  sacred  rights  of  an  accused  person  m>m 
the  region  of  known  and  ascertained  legal  rules,  where  all  such 
rights  ought  to  be  found,  and  places  it  where  the  jurisprudence  of  a 
free  country  should  never  leave  it,  namely,  tii  arbitrio  judicis. 

Were  the  question  more  doubtful  than  we  take  it  to  be,  the  plain 
and  safe  rule  in  dubio  is,  to  let  in  the  light  of  evidence  rather  than 
to  exclude  it;  above  all,  when  the  evidence  is  tendered  by  the 
prisoner  to  establish  a  fact  which,  if  true,  places  his  innocence  be- 
yond a  doubt. 

We  have  spoken  strongly,  and  with  the  confidence  derived  from 
the  consciousness  of  a  clear  case.  On  that  account,  we  are  all  the 
more  anxious  to  claim  immunity  from  the  charge  of  derogating  in 
the  slightest  degree  from  that  constitutional  respect  which  is  due  to 
the  eminent  persons  who  sat  in  judgment  on  Andrew  May.  We 
We  expressed  our  opinion  honestly  on  a  pure  ouestion  of  criminal 
jurisprudence — a  question  entirely  within  the  sphere  and  purpose  of 
ftis  Journal.  In  the  exercise  of  our  right  or  firee  discussion,  we 
kave  appealed  against  a  decision  of  our  Supreme  Criminal  Court 
V>  the  public  opinion  of  the  profession,  not  without  confident  hopes 
^  a  reyersal. 
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A  Practical  Treatise  on  the  Law  of  Bankruptcif  under  the  Bank' 
ruptcy  (Scotland)  Aety  1856.  By  John  Boyd  Kinneab,  Esq., 
Advocate,  and  of  the  Inner  Temple,  Barrister-at-law.  Edinbargb: 
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Seldom  has  it  been  the  fate  of  any  Act  of  Parliament  to  be  so  glosmi 
and  commented  on  as  the  above  remarkable  statute.  The  circun- 
stance  should,  however,  be  esteemed  a  very  fortunate  one  by  the 
practitioner,  considering  that  it  is  precisely  one  of  those  measures 
requiring  the  assistance  of  such  manuals  in  order  to  make  practice 
under  it  at  all  possible.  True,  there  are  some  parts  of  it  that  no 
amount  of  elucidation  will  make  intelligible.  No  learning  will  sup- 
ply schedules  which  are  nowhere  to  be  found,  or  explain  wny  theone 
solitary  meeting  alluded  to  in  the  Gazette  notice  should,  in  defiance 
of  all  reason,  be  called  the  ^^  latter  meeting/'  as  the  statute  prescribes. 
These  are  graceful  feats  of  legislative  fancy  which  defy  tne  skill  at 
any  editor  to  account  for.  But  his  labours  may  be  exceedingly 
serviceable  in  some  other  particulars,  which  further  illustrate  the 
diversified  character  of  parliamentary  composition.  For  ezampley 
it  is  desirable  to  know  that  the  words  in  sect.  3,  ^*  unless  it  be  here- 
inafter provided,"  mean  nothing,  and  refer  to  nothing.  Nothing 
"  being  hereinafter  provided,"  it  is  presumed  that  they  are  merely 
put  in  for  the  sake  of  legislative  style,  and  to  round  properly  the 
natural  cadence  of  the  sentence.  A  little  legal  ingenuity  may  be 
also  advantageously  expended  in  explaining  to  the  country  practi- 
tioner how  a  dead  man  can  ^^  reside  or  carry  on  business  for  the  year 
preceding"  the  date  of  a  petition,  presented  long  after  be  is  beyond 
the  jurisdiction  of  both  sheriffs  and  Lords  of  Session.  A  person 
deep  in  the  mysteries  of  figures,  and  of  a  slightly  speculative  turn 
of  mind,  may  perhaps  also  succeed  in  the  course  of  time  in  recon* 
ciling  the  conflict  which  occurs  as  to  the  time  for  paying  dividends^ 
between  the  provisions  of  sects.  123,  130,  and  131.  These  are  some 
of  the  difGculties  which  ought  to  make  the  legal  public  thankful  for 
having  so  much  valuable  assistance  afforded  to  them,  with  regard  to 
this  statute,  as  has  now  been  furnished.  There  are  now  no  less  than 
four  separate  treatises,  all  more  or  less  excellent,  from  which  a  stand- 
ard guide  may  be  selected  in  the  practice  of  this  important  branch 
of  the  law.  We  have  already  had  occasion  to  commend  the  full  ana 
careful  annotations  of  Mr  Murdoch,  and,  in  its  way,  the  equally  ex* 
cellent  work  of  Mr  M'Brair.  Mr  Alexander  followed  with  a  r^ 
haxxSie  of  his  former  treatise,  got  up  with  an  attention  to  appearances 
(in  paper  and  printing  we  mean)  tnat  almost  entitles  it  to  a  place  in 
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the  drawing-room.  And  now^  in  the  long-annoanced  book  of  Mr 
Einnear,  we  have  the  latest,  perhaps  the  last,  and  most  unquestion- 
ably the  best  of  all. 

That  this  it  would  prove  to  be,  we  have  never  entertained  a  doubt. 
Being  the  last  in  order,  the  author  has  had  the  benefit  of  the  labour 
»f  those  by  whom  he  was  preceded.  Moreover,  he  comes  before  us  as 
m  aathority  on  bankruptcy  with  a  certain  prestige  in  his  favour, 
arising  from  the  no  inconsiderable  connection  that  he  had  in  the  pre- 
paration of  the  bill  which  formed  the  germ  of  the  existing  statute ; 
but,  considering  the  character  it  has  received,  we  cannot  but  admire 
the  candour  with  which  Mr  Kinnear  lays  claim  to  a  share  of  the 
paternity.  "  In  1855  (he  says),  I  held  the  office  of  political  secretary 
to  the  Lord  Advocate.  The  duties  of  that  oifice  do  not  include  the 
draftiDflr  of  bills ;  but  immediately  before  the  Easter  recess,  in  the  ses- 
sion cf  1855,  I  was  specially  requested  by  the  Lord  Advocate  (as  I 
have  his  Lordship's  permission  to  state),  to  prepare,  from  materials 
furnished  to  me,  a  bill  to  carry  out  the  intentions  of  the  Government 
on  the  subject  in  question."  The  bill  prepared  in  consequence  was 
that  which  was  introduced  in  1855 — withdrawn  for  reconsideration, 
tnd  again  brought  forward  in  1856.  Mr  Kinnear  adds,  ^^  with  the  ses- 
Don  of  1855,  however,  any  charge  I  had  of  the  bill  ceased,  as  I  resign- 
ed office  during  the  vacation,  on  oeing  called  to  the  English  Bar.  Of 
alterations  subsequently  made  I  had  no  knowledge,  till  I  saw  them 
in  print,  with  the  exception  of  a  few  adopted  from  suggestions  sub- 
mitted by  myself  at  an  early  period  in  the  session  of  1856.  Fur- 
ther doubts  on  the  construction  and  operation  of  portions  of  the  bill 
afterwards  occurred  to  me ;  and  these  also  I  offered,  while  it  was  still 
in  progress,  to  submit  to  the  Lord  Advocate's  consideration.  They 
^11  be  found  stated  in  the  following  pages ;  but  these  had  no  refe- 
rence to  any  of  the  difficulties  arising  out  of  the  amendments  which 
were  made  in  the  House  of  Lords,  because  the  latter  were  not  printed 
till  a  few  days  before  they  were  agreed  to  (with  one  exception)  by  the 
House  of  Commons.'' 

Thus  the  author  was,  in  many  respects,  peculiarly  well  qualified 
for  the  ]>reparation  of  this  treatise,  seeing  that,  apart  from  his  general 
familiarity  with  the  subject,  which  in  many  places  is  very  clearly 
apparent,  he  had  the  advantage  of  knowing  all  about  the  history  and 
ll^c  progress  of  the  measure  through  Parhament.  Accordingly,  in 
nis  notes,  he  takes  occasion  to  give  some  ew  oMcio  explanations  of  the 
J^son  of  this  and  that  inconsistency,  which  are  rather  interesting. 
Of  course,  they  are  of  no  value  in  a  legal  point  of  view,  seeing  that  a 
^ort  of  law  has  nothing  to  do  with  the  intention  of  the  legislature 
"cyond  what  is  manifested  on  the  pages  of  the  statute  itself;  but  we 
^mend  them  to  attention,  as  more  particularlv  showing  the  neces- 
%  of  some  public  functionary  being  appointed  to  revise  every  bill 
Wore  it  is  passed  into  law.  For  example,  the  first  difficulty  that 
poured  was  under  sect.  3,  as  to  whether  a  sequestration  applied 
lOT  under  the  old  Act  could  be  awarded  under  Uie  new.  The  doubt 
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was  settled  in  Drummond,  petitioners,  Nov.  14,  1856.  The  Goart, 
unable  to  make  any  sense  of  the  clause  without  violating  all  the 
rales  of  grammar,  took  refuge  in  the  saving  clause  at  the  end  oi 
aect.  2,  and  decided  in  favour  of  the  competency.  The  aathor,  not 
having  the  advantage  of  that  judicial  and  very  sensible  solution  oi 
the  difficulty,  devotes  a  couple  of  pages  to  the  consideration  of  it  in 
all  its  bearings.  As  the  result  he  arrives  at  is  different  from  the 
rule  which  was  applied  by  the  Court,  the  note  is  now  rather  amus- 
ing. Never  were  words  subjected  to  such  an  ordeal.  The  gram- 
matical depths  to  which  he  descends,  in  order  to  ascertain  the 
nature  of  tne  auxiliary  and  its  verb,  whether  it  has  one  nominative 
or  two,  or  is  to  be  read  qualified  or  not  qualified,  or  qualified  as  to 
this  nominative  and  not  as  to  that,  or  as  to  that  and  not  as  to  this,  or  as 
to  both,  prove  most  conclusively  what  a  clever  member  of  our  body 
can  do  when  he  likes.  But,  as  if  by  way  of  apology  for  the  inge- 
nuity and  acuteness  so  fruitlessly  expended,  we  are  for  the  first 
time  apprized  of  the  circumstances  in  which  tliis  transparent  blander 
was  ever  allowed  to  become  law.  The  bill,  as  introduced  in  1855, 
and  as  carried  through  the  House  of  Commons  in  1856,  contained 
a  simple  enactment,  that  all  sequestrations  awarded  before  or  after 
the  1st  November  should  be  regulated  by  this  Act — ^reserving 
power  to  the  judge  to  order  that  the  next  or  any  subsequent  pro- 
ceedings should  be  conducted  as  if  the  Acts  repealed  were  still  in 
force.  That  was  all  intelligible  enough.  But,  unfortunately,  the 
section  as  it  now  stands  was,  nobody  knows  how,  put  in  in  the 
House  of  Lords — ^no  doubt,  without  anv  intention  to  affect  seques- 
trations awarded  after  the  date  of  the  Act,  but  still  in  language  so 
carelessly  conceived,  as  to  occasion  a  difficulty,  which,  at  first  sight 
seemed  rather  serious.  Such  is  an  illustration  of  how  our  laws  are 
framed  and  litigation  is  to  be  prevented.  It  seems,  also,  that  trus- 
tees may  thank  the  same  august  body  for  the  difficulties  interposed 
by  section  130  in  the  matter  of  the  payment  of  dividends.  Mr  Kin- 
near^s  notes  here  (pp.  151,  152)  are  very  sensible.  He  adds,  "the 
main  part  of  the  difficulty  arises  fiwm  the  alteration  (made  in  the 
House  of  Lords)  of  the  date  of  payment  of  the  second  dividend, 
from  nine  months  after  sequestration  to  ten  months  as  it  stands  in 
the  Act;  in  the  bill,  as  it  stood  in  1855,  no  such  difficulty  existed.'' 
What  charm  their  lordships  found  in  ten  months,  in  preference  to 
nine,  is  too  nice  a  question  for  even  Mr  Kinnear  to  elucidate. 

But  we  must  pass  to  the  more  substantial  merits  of  the  volume. 
The  first  of  these  is  the  novel  and  admirable  plan  which  has  been 
adopted  to  show  the  precise  nature  of  the  changes  which  the  new 
statute  has  introduced.  This  must  undoubtedly  commend  it  to  all 
who  are  fully  acquainted  with  the  law  and  practice  which  formerly 
prevailed ;  and  even  to  younger  practitioners,  the  Act  being  a  con 
solidating  measure,  the  plan  is  not  without  its  advantages.  By  an 
arrangement  of  type,  the  reader  sees  at  a  glance  what  is  entirely 
new,  what  is  only  partially  so,  and  what  remains  as  it  was.     Those 
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parts  of  the  Act,  which  are  simply  re-enactments  of  the  former  Acts^ 
are  printed  in  Roman  letters,  those  which  are  entirely  new  are 
printed  in  italics,  and  those  which  are  different  in  substance  or  ex- 
pression from  the  corresponding  provisions  of  former  Acts  are  placed 
within  brackets.  A  reference  to  the  corresponding  provisions  of  the 
former  statates  is  placed  below  each  section.  And  thns  every  faci- 
lity is  afforded  for  knowing  not  only  what  the  law  now  is,  but  what 
it  formerly  was,  and  how  rar  the  current  of  decisions  under  the  for^ 
mer  statutes  may  be  safely  followed  in  the  interpretation  of  the 
present 

The  nature  of  the  notes  we  have  already  partly  indicated.  Every 
Dew  statute  must  necessarily  stand  the  test  of  a  year  or  two's  expen- 
eoce,  before  any  authoritative  exposition  of  the. points  of  difficult 
becomes  possible.     But  a  pretty  careAil  examination  has  satisfied 
lu  that  Mr  E^innear  has  here  furnished  much  valuable  assistance  to 
his  readers.     His  notes  are  not  simply  a  reprint  of  rubrics,  strung 
together  in  a  bald  and  isolated  form ;  but  something  like  principle 
is  extracted  from  the  prior  practice,. so  far  as  may  be  applicable  to 
the  construction  of  the  new  law.    In  particular,  we  ooserve  with 
satisfaction  that  he  has  avoided  encumbering  his  pages  with  refer- 
ences, which  are  all  to  be  found  in  the  Commentaries  of  Professor 
Bell.    At  the  same  time,  the  references  to  decisions  are  sufficiently 
copious  to  render  every  possible  assistance  which  by  such  a  work 
can  be  afforded. 

To  those  who  are  practically  engaged  in  the  management  of 
bankrupt  estates,  the  second  part  of  the  work  will  prove  exceedingly 
useful.  In  this  are  contained  practical  directions  for  the  guidance 
of  parUes  before  and  after  sequestration  is  awarded,  applicable  to 
every  stage  of  the  proceedings,  and  with  the  forms  introduced  in 
their  proper  place.  This  appears  to  us  to  be  one  of  the  best  features 
in  the  book.  If  the  reader  will  examine,  for  example,  the  directions 
for  procedure  in  opposing  sequestration  at  page  223,  he  will  see  at 
once  that  it  was  scarcely  possible  to  have  anything  more  clear  and 
complete. 

In  an  appendix  are  contained  the  notes  issued  by  the  Accountant 
in  Bankruptcy  for  the  guidance  of  trustees  and  commissioners  (re- 
garding which  we  may  have  something  to  say  on  some  future  occa* 
sion),  a  copy  of  the  Act,  and  a  very  foil  index — an  indispensable 
adjunct  to  eyery  good  treatise  on  so  3xtensive  a  branch  of  law. 

We  have  only  to  add,  that  the  printing  and  general  appearance 
of  the  volame  are  every  way  worthy  of  the  character  which  we  are 
satisfied  it  will  Ions  mamtain  in  the  profession — that  of  being  the 
standard  work  on  the  law  and  practice  of  bankruptcy  in  Scotland. 
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BUSINESS  OF  THE  COURT  OF  SESSION. 

The  Coandl  of  the  Society  of  Solidton  before  the  Supreme  ComtB  b&re 
xeoentlj  agreed  upon  a  report  as  to  the  present  state  or  business  before  the 
Gourty  and  the  forms  of  procedure. 

BUBHTESS  OF  THE  OUTEB  BOUSE. 

Taking  up  first  the  business  of  the  Outer  House,  reference  is  made  to  tk 
frequency  with  which  motions  before  Lords  Ordinary  go  off  or  are  postponed 
from  their  befaig  unnecessary  or  prematurely  made,  and  to  another  eril  occa- 
sioned at  each  Ordinftry's  bar  on  the  two  days  of  the  week  on  which  the  Motioo 
Roll  is  called  at  eleven  o'clock — viz.,  a  debate  is  frequently  interrupted,  and  tbe 
counsel  and  agents  engaged  in  it  sent  from  the  bar,  that  the  Motion  Roll  majte 
disposed  of ;  when  the  roll  is  finished,  and  the  debate  again  called,  the  coim 
are  found  to  be  engaged  at  other  bars,  or  in  one  of  the  Inner  Houses,  and  tbc 
cause  stands  over,  partly  heard,  sine  die.    The  Council  propose  that  each  Lad 
Ordinary  should  hear  a  KoU  of  Motions  on  two  days  of  the  week  only,  except 
the  last  eight  sederunt  days  of  each  session,  and  the  eight  sederunt  days  preriott 
to  the  Christmas  recess,  on  which  motions  should  be  heard  daily,    llhe  CouDcil 
are  of  opinion  that  such  a  regulation  would  answer  every  necessary  purpose 
during  the  preparation  of  the  record.    After  the  record  is  closed,  a  large  propor- 
tion of  causes  seldom  appear  in  the  Motion  Roll,  and  the  rule  proposed  yoald 
produce  no  delay  in  the  progress  of  a  cause,  either  before  or  after  the  closing  of 
the  record ;  while,  on  the  other  hand,  each  Lord  Ordinarywould  have  two  d»)i 
io  be  devoted  exclusively  to  the  hearing  of  debates.    The  Council  add:  "It 
deserves  consideration  whether  each  Lord  Ordinary  should  not  sit  on  his  blink 
day  as  one  of  the  two  days  for  hearing  a  Motion  Roll ;   and  whether  jury  triik 
before  the  Lord  Ordinary  should  be  set  down  for  the  blank  day,  instead  of  oot 
of  his  sederunt  days.** 

BUSINESS  OF  THE  INNEE  HOUSE. 

•  With  reference  to  this  branch  of  the  subject,  the  Council  are  of  opiniaif 
^  that  the  whole  of  the  Single  Bills  Roll,  and  a  large  proportion  of  the  businett 
put  into  the  Summar  Roll,  might,  without  detriment  to  the  due  observance  of 
the  forms  of  process,  or  the  interests  of  parties,  be  disposed  of  by  the  junior 
Judge  of  the  Division,  who,  for  that  purpose,  should  sit  for  one  hour  before  the 
meeting  of  the  Division. 

^^  In  the  First  Division  of  the  Court  (where  the  rolls  are  very  full),  the  time 
occupied  in  disposing  of  pro  formd  business  in  these  rolls  is  nearly  an  hour  eadi 
day — making,  m  the  course  of  a  week,  a  loss  of  time  equal  to  one  day*8  sede- 
runt. This  is  a  serious  obstacle  to  the  hearing  and  disposing  of  causes  standios 
ready  for  judgment,  and  one  day  in  the  week  would  be  saved  by  the  proposed 
change,  and  the  business  in  the  Long  Roll  would  to  that  extent  be  greatly  ao 
celerated. 

'<  The  Council  recommend  that  the  whole  of  the  summary  business,  as  we£ 
that  of  a  ministerial  kind  as  that  which  depends  upon  the  nobile  qfikium  of  \\» 
Court — for  instance  the  business  under  the  statutes  relative  to  entails,  and  Uh 
appointment,  powers,  duties,  and  exoneration  of  factors,  should  be  condactc< 
before  the  junior  Judge  of  the  Division. 

^  It  does  not  appear  to  the  Council  that  there  is  anything  in  the  character 
the  business  proposed  to  be  disposed  of  by  the  junior  Judge  which  would  maki 
thisr  an  unsuitable  or  unsatisfiictory  tribunal.  In  England,  business  of  eqoal 
if  not  of  greater  importance,  is  disposed  of  in  the  bail  Court  by  one  judge ;  an< 
it  certainly  does  not  seem  to  be  necessary  that  four  judges  should  duly  haveai 
hour  of  their  time  consumed  in  disposing  of  business  almost  wholly  forma]. 

'*  In  all  cases  wherein  real  difficulty  occunred,  the  judge  shoula  report  th 
point  at  the  meeting  of  the  Court. 
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fOSMS  OV  PBOCBDUBS. . 

^Thisiflftsabject  attended  with  many  difficulties.  Under  the  Judicature 
Act  1825,  it  was  competent  to  the  Lords  Ordinary  to  order  minutes  of  debate 
to  aid  themselres  in  forming  a  judgment,  or  with  a  view  to  reporting  the  cause 
to  tbe  Inner  House.  By  the  Act  of  1850  (framed  by  the  late  Lord  Ruthertod), 
written  aigomentatiye  pleadings  were  virtually  abolished.  The  Inner  House 
has  still  tbe  power  of  ordering  causes  to  be  argued  in  minutes  or  cases ;  but  since 
tbepassingof  the  Act  of  1850,  it  has  not  been  exercised.  In  cases  of  grave 
diffieal^,  a  hearing  before  both  Divisions,  or  the  whole  Court,  is  substituted  in 
room  of  tbe  former  more  satisfiietory  practice. 

"  It  may  be  true  that  the  rule  of  the  Act  1825  was  sometimes  applied  to  cases 
in  vhich,  when  carefullv  examined,  there  was  no  real  difficulty ;  but  after 
seren  jears*  experience,  the  Council  are  convinced  that  such  a  mode  of  pleading 
was  better  adapted  to  more  than  one  important  class  of  causes  than  oral  plead- 
io^— such  as  declarators  of  freedom  from  entails,  questions  of  succession  and 
Vesting,  and  qaestions  of  mercantile  law,  depending  as  much  upon  English 
nthorities  as  upon  the  judgments  of  the  Court  of  Session.  Prior  to  1850,  such 
wm  were  almost  invariably  disposed  of  upon  minutes  or  cases ;  and  these 
pienliogs  form  a  permanent  source  of  legal  knowledge  of  the  greatest  value. 

**  1b  many  cases,  the  Council  would  deem  it  unnecessary  to  have  any  written 
ifgrnoA;  but  instead  of  attempting  to  define  or  classify  the  cases,  they  recom- 
nwnd— 1.  That  the  party  redamdng  against  a  Lord  Ordinary's  interlocutor 
s^nld  he  permitted,  after  obtaining  the  leave  of  the  Lord  Ordinary  to  that  effect, 
to  annex  to  bis  reclaiming  note,  or  box  separately,  in  the  form  of  reasons,  a  con- 
cise statement  of  the  grounds  on  which  he  seeks  an  alteration  of  the  interlocutor; 
wd,  m  like  manner,  the  respondent  should  bejMrmf^^to  box  to  the  Court  his 
Msons  in  support  of  the  interlocutor.  In  all  eases  which  turn  upon  conflicting 
nthorities,  the  form  suggested  would,  it  is  humbly  thought,  aid  the  Court,  and 
^  to  strengthen  the  confidence  of  the  parties  in  the  judgment  finally  pro- 
xmnced.  Such  a  form  of  taking  causes  to  review  would  he  attended  with  these 
airantages-— that  the  judges  womd  be  preinformed  of  the  precise  questions  to  be 
vg^ed  before  them — the  present  lengthened  statements  irom  the  bar  could  be 
P^tiy  curtailed — and  in  many  cases  it  would  be  sufficient  to  hear  one  counsel 
A  eacb  side.  This  is  a  proposal,  however,  attended  with  difficulty,  and  as  to 
tbich  a  diflerence  of  opinion  exists  in  the  Coundl.  .2.  That,  without  removing* 
me  discretion  out  of  Uie  hands  of  the  Court,  causes  in  which  nice  questions  of 
nw  arise,  be  disposed  of  upon  written  argument  rather  than  upon  viva  voce  hear- 
g  before  the  two  Divisions,  or  the  whole  Court — a  course  which,  besides  being 
ty  no  means  so  satisfactory  as  the  one  proposed,  consumes  much  time,  and  is  a 
*iiuas  mtermption  to  all  other  business. 

DISTRIBUTION  OF  THE  BUSINESS  OF  THE  COUBT. 

''The  Coundl  see  no  reason  for  making  any  alteration  upon  the  rule  giving 
h  selection  of  the  Lord  Ordinary  and  Division  to  the  leading  party  in  the  cause; 
^&  tbe  whole,  it  appears  to  have  worked  heneficially.  The  evidence  of  this  is 
i  be  found  in  the  fact,  that  notwithstanding  the  accumulation  of  business  before- 
*^  the  Divisions  of  the  Court,  that  Division  still  continues  to  draw  into  it  the 
'"lest  proportion  of  new  husiness.  The  effect  of  the  rule  may  be  modified  or 
(drained,  if  necessary,  for  the  public  interest, .  but  the  rule  itself  should  stand 
otire. 

**  In  England,  the  three  Courts  at  Westminster  Hall  possess  co-ordinate  juris- 
fiction  in  all  civil  suits  between  subject  and  subject,  and  a  plaintiff  may  bring 
w  iciion  in  any  one  of  the  three  Courts.  In  the  Court  of  Chancery,  bills  may 
^  filed  and  proceeded  in  before  the  Lord  Chancellor,  the  Master  of  the  Rolls, 
J  ioy  of  the  three  Vice-chancellors,  in  the  option  of  the  party.  When  an  un- 
■|>^  accumulation  of  business  depends  before  any  one  of  those  judges,  the  Lord 
^^vaoellor,  with  the  sanction  of  the  Master  of  the  Rolls,  has  power  (6  Vict.,  c.  6) 
^transfer  a  portion  thereof  to  another.    Such  a  power,  so  vested,  is  a  mode  of 
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ratraining,  to  a  eerUin  extent,  the  tftti  of  the  sight  of  selection  bdonf^to 
litignntiy  which  cannot  he  oomplainea  of.  The  analo^j,  however,  goes  nohr- 
ther  than  the  Lord  President  of  the  Court  of  Session  interposing  to  eqnaliie  tke 
debate  rolk  of  the  Outer  House.  But  a  simibr  power,  with  refeicnee  to  tbe 
business  of  the  Onter  and  Inner  Houses  of  the  Court  of  Sesrion,  might  beToUd 
in  hands  where  the  pnblic  would  hare  confidence  it  would  be  justlj  exerdied. 
But  wherever  such  a  power  may  be  placed,  it  ought  not  to  be  ezeroied  md 
the  statutory  provisions  now  to  be  refenred  to  shall  have  been  pot  fiurij  bto 
operation. 

''  The  Act  2  and  3  Victoria,  cap.  36  (1839),  empowered  the  Court, m cuerf 
arrears  of  busioess,  to  direct  the  extension  of  the  mnter  and  Summer  Seskns 
of  the  whole  Court  of  either  of  the  Divisions  thereof,  or  of  all  or  so j  of  tk 
Lords  Ordinary,  provided  such  extension  shall  not  be  more  than  two  oleodtf 
months  in  the  course  of  the  year.  By  the  same  Act>  Her  Miyesty,  with  count 
of  her  Privy  Coundl,  is  empowered  '  firom  time  to  time,  to  order  and  direct  (k 
extension  of  the  duration  of  the  sittings  of  the  said  Court,  or  either  of  th 
Divisions  thereof,  or  of  all  or  any  of  the  Lords  Ordinary,'  for  the  same  period. 

"  The  extended  sittings  of  the  First  Division  of  the  Court,  which  have  bea 
held  under  the  authority  of  Acts  of  Sederunt  passed  by  the  Court  in  tennsrf 
the  Act,  are— 1863,  From  12th  March  to  1st  April,  mdusive  of  Mondan,!) 
days;  from  1st  to  llth  Norember,  9  days  ;  1856,  from  12th  to  17th  Manb, 
6  days;  1866,  from  4th  to  8th  November,  5  daysy-total,  37  days.  Andm 
November  1866,  the  whole  Court  heard  a  Second  Division  cause ;  and  in  Mira 
1868,  the  whole  Court  heard  three  Firrt  Dividon  causes.  These  were  ab 
•stra  sittings.  The  power  conferred  upon  the  Queen  and  Privy  Council  bit 
never  been  exerdsed. 

"  Notwithstanding  the  extra  dttings  which  have  been  held  by  the  Tint 
Division  of  the  Court,  the  number  of  causes  which  stood  in  the  Long  Roll  of 
that  Division  at  the  commencement  of  the  present  Winter  Sesaon  was  IdS. 
If  the  sittings  of  the  First  Division  had  beoi  extended  during  the  lasttvo 
years  for  the  space  of  six  weeks  each  year,  and  if  two  causes  only  had  beei 
disposed  of  each  dav,  the  presumption  ii,  there  would  have  been  no  accumulatica 
of  causes  in  the  roll  calling  for  notice. 

**  If  the  sittings  were  to  be  extended  durinfl^  the  present  jrcar  for  the  period 
of  two  months,  being  the  limit  allowed  by  the  Act,  the  existing  anesr  migbt 
be  nearly  cleared  off.  The  Council  see  no  reason  why  this  ooune  should  luiC 
be  adopted.  It  is  the  remedy  obviously  intended  by  the  Legislature.  Nor  doa 
it  appear  to  be  a  good  objection  to  say,  that  the  pressure  of  business  upon  tk 
First  Division  would  be  thereby  enoomraged,  and  the  extension  of  the  sittins> 
would  become  a  permanent  necessity.  The  Act  of  Parliament  referred  to 
affords  the  answer  to  this  obiection ;  and  those  who  urge  that  the  present  state 
of  matters  m  temponuy,  and  that  an  expedient  should  be  resorted  to  by  way  oi 
temporary  remedy,  cannot  urge  sneh  an  olgectioii. 

**  In  conclusion,  the  Council  have  humbly  to  state  their  oonvictioo,  that  tf 
the  present  anears  of  business  were  disposed  of  during  extended  sittings,  asd 
the  changes  recommended  in  this  report  adopted,  the  buaness  of  the  Coot 
would  tlMuceforth  be  conducted  and  disposea  of  more  satis&ctorily  to  the 
public  and  to  the  profession ;  and  it  is  improbable  that  any  undue  acevmulstioB 
of  business  would  thereafter  arise." 
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GoBHtTPT  pRAoncBs  Pbetsntior  Aot  lS54.-'Intimidatinff  a  Filter, — ^The  17 
and  18  Vict.,  c.  102  (the  Corrupt  Practices  Prevention  Act  1864),  by  sect.  5, 
enacts  that,  ^^Everf  person  who  studl  directlj  or  indirectlj  bj  himself  .  .  . 
make  use  oC  or  threaten  to  make  use  of,  anj  force  ...  or  threaten  the 
Infiiction  by  himself,  or  bj  or  through  any  other  person,  of  any  injury,  damage, 
harm,  or  loss,  or  in  any  other  manner  practise  intimidation  upon  or  against  any 
penon,  in  order  to  induce  or  compel  such  person  to  vote  or  refrain  mm  voting 
.  .  •  shall  be  deemed  to  have  committee!  the  offence  of  undue  influence,  and 
shaU  be  guilty  of  a  misdemeanour.*'  In  this  case,^  a  Mr  Treheame  and  his 
h£ba  were  Mkers^  carrying  on  their  business  witmn  the  borough  of  Denbigh 

(namdy,  at  Ruthin),  for  wbich  they  had  a  right  of  voting  for  a  Parliamentary 
represolative.  The  Rev.  E.  L.  Barnwell  was  the  master  of  an  endowed  school 
in  the  same  place,  which  establishment  the  Treheames  supplied  witb  bread. 
The?  also  supplied  bread  to  two  extensive  charities,  but  were  appointed  to  do  so 
by  the  chnrcnwardens  for  the  time  being.  At  the  last  election,  there  were  two 
fandidatei,  a  Mr  Munwaring  and  a  Mr  Morice.  The  Rev.  £.  L.  Barnwell  was 
cbairmao  of  one  of  the  committees  of  Mr  Mainwaring,  and  applied  on  the  morn- 
ing «yf  the  polling  to  Mr  Treheame  for  his  vote  for  that  gentlemen,  and  on  his 
dfclining  to  vote  for  bim,  and  expressing  his  intention  to  vote  for  Mr  Morice, 
he  threatened  him  with  the  loss  of  his  custom,  and  also  told  him  that  if  he  did 
not  vote  for  Mr  Mainwaring,  he,  Mr  Barnwell,  would  be  churchwarden  next 
year,  and  he  would  then  prevent  his  stroplying  the  charities  with  bread.  He 
has  since  withdrawn  his  own  custom.  ^  The  Comt  held,  that  a  threat  to  take 
svay  custom,  during  an  election,  was  within  the  statute^  buL  after  the  election 
was  over,  every  person  was  at  liberty  to  employ  whom  he  liked  as  his  tradesman. 
-<Reg  9.  Barnwell,  29  L.  T.  Rep.  107.) 

FiBB  AflsiTEAHOB. — A  comdealer  and  seedsman  effected  an  assurance  against 
Ibe  on  Itts  ^  stock-in-trade^  consisting  of  com,  seed,  hay,  straw,  fixtures,  and 
Qtensils  in  bnnncss."  It  was  held,  that  he  could  not  recover  for  loss  of  hops  or 
matting,  althoorh  the  jury  fbnnd  that  these  nsually  formed  part  of  the  stock-in- 
trade  of  a  commler  Mid  seedsman,  in  the  place  where  the  seedsman  carried  on 
his  bunness.  *^  If,"  said  Lovd  Campbell,  G.  J.,  **  the  policy  had  been  upon 
itock-in-trade  rimdi^,  hops  would  have  been  included ;  but  then  there  are  the 
vords  ^oonsistintf  of,'  and  the  eifeet  of  these  words  is  to  exclude  all  things  that 
vt  not  speciiled  in  the  category  which  follows.  It  b  not  arsued  that  hops  are 
inchided  mider  any  of  tiie  particular  tenns  of  description  afto-wards  used.** — 
(4oel «.  Harvey,  89  L.  T.  Rep.  76.) 

ImoBAROB.— Jf<irAM.«— A  marine  policy  in  goods  contained  this  clause: 
"with  liberty  to  load,  reload,  exchange,  sell,  or  bitter  all  or  either  goods  or  pro. 
pmj  on  the  coast  of  Africa  and  African  islands,  and  with  any  vessel,  boats, 
bctorics,  and  canoes,  and  to  transfer  interest  from  the  vessel  to  any  other  vessel, 
or  from  any  other  vessel  to  this  vessel,  in  port  and  at  sea,  and  at  any  ports  and 
P^  she  may  call  at  or  proceed  to,  without  being  deemed  a  deviation."  The 
vesiel,  with  a  cargo,  proceeded  to  the  river  Benin,  on  the  coast  of  Africa,  wheie 
the  goods  were  exchanged  for  palm-oil,  to  be  shipped  on  board  the  same  vessel 
>nd  broogfat  home,  but,  whilst  they  were  in  the  factorv  waiting  for  the  ship,  they 
^ere  burnt.  The  underwriter  was  held  not  to  be  liable  for  the  los8.^Harrison 
'  Ellii,  29  L.  T.  Rep.  7e.) 
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Leoaot. — Cbfuttltm.— A  legacy  was  beqaesthed  with  forfeiture  if  the  legatee 
should  **  attempt  or  agree  to  assign,  mortgage,  or  otherwise  anticipate^  the 
same.  It  was  held  not  to  be  broken  bj  any  act  which  would  not  otherwise  h&Te 
operated  as  an  effectual  assignment,  and  consequently  not  by  a  oonTejtnoe, 
which  was  iuTalid.— (Graham  9.  Lee,  29  L.  T.  Rep.  46.) 

Libel. — PrwUyie. — ^Where  a  party,  haying  an  interest  in  the  ai&in  of 
another,  applies  &r  information  to  a  third  party,  who  gives  it  bona  fide,  the 
partT  givii^  such  information,  in  compliance  with  such  request,  is  clearly  privi- 
leged.  The  law  leaves  open  to  such  party  one  of  two  oourseft— either  not  to 
answer,  or  to  answer  to  the  best  of  his  judgment ;  and  if  he  so  answer,  he  is 
privileged.— (jPtfT  Monahan,  C.  J.,  in  Onens  v.  Roberts,  29  L.  T.  Rep.  39— Irbh 
C.  B.)  So  a  party  who  had  induced  another  to  become  surety  for  plsintift 
being  under  a  moral  duty  to  acquaint  the  former  with  the  solvency  of  the  latter, 
was  held  to  be  privileged. 

Mortgage  of  Railway  Shares. — B.,  one  of  two  joint  secretaries  tomrul- 
way  company,  and  holder  of  shares  in  it,  borrowed  money,  and  gave  as  secoiitj 
his  bond  and  the  certificates  of  his  shares,  with  a  memorandum  of  the  dep(»its. 
No  transfer  was  made  of  the  shares,  nor  was  any  notice  given  to  the  directors. 
On  the  mortgager  becoming  bankrupt,  the  question  was  raised,  whether  these 
shares  were  not  still  in  his  order  and  disposition,  as  not  having  been  legtUj 
transferred  ;  and  this  involved  the  further  question,  whether  a  valid  equitable 
mortgage  of  railway  shares  can  be  made,  seeing  that  actual  transfer  by  deed  is 
necessary  to  convey  the  interest  in  them,  and  to  relieve  the  transferor  from 
liability.  The  Court  of  Appeal  would  not  decide  this  point,  which  is  one  of 
great  general  importance,  but  they  held  that,  even  if  it  could  be  made,  all  the 
other  essentials  to  a  transfer  must  be  complied  with,  and  notice  given  to  the 
company ;  and  as  that  had  not  been  done,  the  transaction  was  invafid.  It  vai 
held,  aiso,  that  the  fact  of  the  mortgager  being  also  secretaij  to  the  compasj 
did  not  amount  to  such  notice. — {Ex  parte  Boulton,  29  L.  T.  Kep.  71.) 

Master  and  Seryakt. — Liahilitj^  for  Aecideni-^Serwmt  ContributiM  to  ike 
AeeiderU. — This  was  an  action  tried  before  the  judge  of  the  Passage  Court  at 
Liverpool.  The  action  was  brought  by  the  widow  and  administratrix  of  Matthev 
Dinnmg,  for  damages  resulting  to  her  from  the  death  of  her  husband,  occasioDed 
by  an  accident  whilst  in  the  service  of  the  defendant.  The  defendant  plttded 
not  guilty.  At  the  trial  the  judge  directed  a  nonsuit,  but  gave  the  plaiotiff 
leave  to  move  this  court ;  and  a  statement  of  the  facts  had  bc^en  drawn  up,  which 
the  judge  had  certified  as  containing  a  correct  account  of  the  case.  It  apMued 
that  the  defendant  was  a  sugar  refiner,  and  that  the  deceased  Matthew  Ihiining 
was  a  labourer  employed  by  him  at  weekly  wages.  La  the  course  of  deceased's 
duties,  it  was  necessary  to  hoist  up  sugar  moulds  to  a  higher  floor  of  the  ware- 
house, and  this  was  usually  done  by  inclosing  them  in  a  rope  net;  but  the 
defendant  had  introduced  mto  his  warehouse  the  use  of  dips  or  iron  bands  to 
go  round  the  sugar  moulds,  which  it  was  su^ested  were  somewhat  more  econo- 
mical than  the  net.  The  deceased  had  himself  adjusted  the  clip,  but  in  the 
course  of  being  hoisted  up  it  gave  waj,  and  the  sugar  mould  fell  upon  the 
deceased,  and  caused  his  death.  And  it  further  appeared  that  the  defendant 
had  since  returned  to  the  use  of  the  net  for  hoisting  up  the  moulds.  Blaekbun 
now  moved  to  set  aside  the  nonsuit,  and  for  a  new  trial*  pursuant  to 
leave  reserved. — This  declaration  was  framed  upon  the  case  of  Paterson 
V.  Wallace,  1  Macqueen's  H.  of  L.  Rep.  748;  but  the  learned  judge 
at  the  trial  expressed  his  willingness  to  amend  the  declaration  in  anr 
way  necessary  to  meet  the  facts  of  the  case,  if  it  were  tound  requisite.  In 
the  case  referred  to,  the  deceased  lost  his  life  by  reason  of  his  masters,  through 
their  agents,  having  carelessly  left  a  very  large  stone  in  the  loof  of  a.  mine  in  so 
dangermis  a  position,  that  it  fell  on  him  whilst  engaged  in  digging  out  the 
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coft],  and  killed  Imn.    The  deceased  and  other  workmen  had  called  the  attention 
of  the  manager  of  the  mine  to  the  dangerous  condition  of  the  roof»  and  especially 
to  this  stone,  and  he  had  replied  in  a  way  to  show  that  he  felt  conTinced  there 
was  no  danger,  but  he  ultimately  agreed  that  the  stone  should  be  removed.     In 
the  meantime  the  deceased,  without  waiting  for  the  removal  of  the  stone,  passed 
underneath  it,  when  it  fell  and  killed  him.    In  that  case  the  L.  G.  said,  **•  When 
a  master  employs  a  servant  in  a  work  of  a  dangerous  character,  he  is  bound  to 
take  all  reasonable  precautions  for  the  safety  of  that  workman."    **  It  is  the 
master's  duty  to  be  careful  that  the  servant  is  not  induced  to  work  tmder  a 
notion  that  tackle  or  machinery  is  staunch  and  secure,  when  in  fact  the  master 
knows,  or  ought  to  know,  that  it  is  not  so.     And  i(  from  any  negligence  in  this 
respect,  damage  arise,  the  master  is  responsible.'"    His  Lordship  further  said, 
that  the  questions  which  ought  to  have  been  left  to  the  jury  in  that  case,  were, 
iirst,  was  there  negligence  on  the  part  of  the  defendants  ?  and,  secondly,  was  the 
accident  the  restut  of  that  negligence,  and  not  of  rashness  on  the  part  of  the 
deceased  ?    It  is  true  that  that  case  is  not  binding  upon  this  court,  because  it  is 
a  Sootdi  appeal,  but  it  is  still  of  great  weight.    [Martin,  B. — ^Tbat  is  scarcely 
in  aeeordance  with  the  law  laid  down  in  Priestley  v.  Fowler,  3  M.  and  W.  1,  and 
other  eases.]    It  is  contended  that  it  is  a  case  for  the  jury,  and  they  might  find 
ibr  the  defendant ;  but  it  is  not  a  case  for  a  nonsuit.    [Pollock,  0.  B. — It  is  not 
a  question  for  the  jury ;  it  is  a  question  of  law.    In  all  cases,  no  doubt,  it  might 
be  suggested  that  there  would  be  a  way  of  making  things  safer.    It  might  be 
said  that  stairs  with  balustrades  were  safer  than  a  li^der ;  but  it  is  not,  there- 
fore, necessary  for  builders  to  use  them.     If  a  man  hires  himself  as  a  brick- 
]ayer*8  or  carpenter's  labourer,  he  is  supposed  to  know  of  the  danger,  and  if  he 
ehooae  to  incur  it,  he  does  it  in  his  own  wrong.    Here  the  man  was  expressly 
employed  on  this  irork  of  hoisting  up  the  sugar  moulds,  and  further,  he  puts  on 
this  dip  himself;  it  is  a  dear  matter  of  law.]    Bramwell,  B. — ^The  labourer  has 
an  opportunity  of  knowing  all  the  facts  as  wdl  as  the  master,  except  that  per- 
haps ne  is  a  duller  person ;  but  that  woidd  not  give  him  a  cause  of  action.    I 
think  there  should  be  no  rule.     I  desire  not  to  differ  from  Lord  Cranworth. 
What  he  meant,  I  think,  was  this :   the  deceased  man  was  lawfully  in  the  place 
when  the  aoddent  occurred,  and  the  stone  dropped  from  the  fixed  property  of 
the  defendant,  and  killed  him  ;   and  he  says,  ^  I  should  have  thou^nt  that  the 
man  was  accessory  by  his  own  negligence.''    It  is  clear  to  me  that  m  that  case 
the  man  was  contributory  to  the  acddent,  and  I  think  it  seems  to  show  that  the 
present  action  was  not  maintainable.    Channell,  B. — I  am  of  the  same  opinion. 
If  I  speculated  on  the  matter,  I  should  be  indined  to  think  that  the  acddent 
arose  from  the  cardessness  of  the  deceased  in  putting  on  the  dips;  but,  without 
that,  I  think  it  may  be  gathered  that  the  deceased  so  contributed  to  this  acddent 
SB  to  predude  the  maintaining  of  this  action;  therefore,  I  think  there  should  be 
nomfe. — (Dinning  v.  Leitch,  29  L.  T.  Rep.  81.) 

Reparation.— PsTMrno/  /i|;ttfy— TVmjnms.— The  7  and  8  Geo.  IV.,  c.  18,  s.  1, 

enacts,  that  if  any  person  should  set  any  spring-gun,  man-trap,  or  other  engine 

nleulated  to  destroy  human  life,  or  inflict  grievous  bodily  harm,  with  intent,  etc., 

^  should  be  guilty  of  a  misdemeanour.    In  a  case  tried  at  Leicester,  before 

Wigfatman,  J.,  the  focts  were,  that  the  plaintifi^  having  lost  a  bantam  fowl,  and 

oehering  it  to  be  in  the  defendant's  garden,  put  up  a  ladder,  and  got  over  the 

HU  without  permission,  and  be^an  to  search  for  it  among  some  bushes.     I  lis 

'^ands  and  head  came  in  contact  with  a  wire,  and  immediatdy  a  very  loud  report 

^as  heard,  some  explosive  substance  was  discharged,  and  the  plaintiff  knocked 

^own,  and  he  receiv^  some  sUght  injury  in  the  eyes.    Upon  this  it  was  objected 

h^r  the  defendant's  counsd,  that  there  was  no  evidence  of  any  engine  or  other 

^^Mtnmient  within  the  meaning  of  the  statute,  and  Wightman,  J.,  being  of  this 

^^iimioo,  the  plaintiff  was  nonsuited.    Lord  Gampbdl,  G.  J. — The  learned  judge 

^^  the  trial  was  right  in  directing  a  nonsuit.    There  was  no  cause  of  action  at 

^tMimon  law,  and  on  the  count  upon  the  statute  the  plaintiff  did  not  show  that 
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the  iinnry  was  eamed  by  an  engine  calenlated  to  inflict  crievmii  bodfly  liann,  or 
whereby  grierou  bodily  hann  might  be  inilicted.«.-{ WooUm  «.  Dawnn^  28  L 
T.  Rep.  40. 

SLAHDBB.>-fVt0£{Mwi  CbmmiiNtMlJb«i.«-The  platntiii;  a  boteher,  had  nU  the 
defendant  meat,  whid  the  defendant  took  home.  The  defendant  the  ntrt  day, 
or  shortly  after,  entered  the  plaintiiTs  shop,  and,  in  the  preocnce  of  setcnl 
cnttomert  then  in  the  butcher's  shop,  said  to  the  plaintiflF,  ^^  I  intended  to  bsve 
dealt  with  you,  but  I  shall  not  do  so,  for  you  changed  the  lamb  that  I  boQgkt  of 
yon  for  a  coarse  piece  of  mutton."  For  this  the  action  was  brought,  aadto 
which  the  defendant  pleaded,  first,  not  guilty ;  second,  a  justification.  The  etie 
was  tried  in  Middlesex,  before  the  Lm:d  Chief  Baron,  when  a  Terdiet  wsi  re- 
turned fer  the  detodant  on  the  issue  of  not  guilty,  and  for  the  pUintiff  on  tke 
plea  of  justification,  which  the  defendant  did  not  attempt  to  prove.  61a4 
Q.G.,  now  moTcd  for  a  new  trial,  on  the  ground  of  misdirection.  The  Icinii 
judge  directed  the  jurT  **  that,  if  the  defendant  really  and  bona  fide  beBevcd  k 
was  acting  right,  and  that  he  beliered  there  had  been  a  change  of  the  mest,  o 
there  was  no  proof  whatever  of  any  malice  that  the  defendant  was  not  lisbk."* 
That  h  certaimy  a  misdirection ;  the  plaintiff  was  not  bound  to  show  nnliee  os 
the  part  of  the  defendant.  FMartin,  B.<*-8urdr  you  can  comniain  to  joir 
butcher  of  his  giving  vou  a  baa  piece  (^meat.]  This  was  a  good  deal  move  this 
andi  a  compUint  as  that ;  it  was  an  assertion  of  a  finand — the  changing  one  pieee 
of  meat  for  another,  and  of  an  inferior  description.  [Bramwdl,  B.— -Bvt  ftr  its 
being  a  privileged  communication,  it  may,  perhaps,  have  been  actkmbk.] 
Pollockf  O.B.— I  also  concur  with  the  rest  of  the  court,  and  think  the  eooh 
municaUon  made  by  the  defendant  to  the  plaintiff  was  a  privileged  eonnmuiia^ 
Hon,  and  that  in  this  case  there  should  be  no  rule.—- (Crisp  «.  Gill,  29  L.  T. 
Rep.  82.) 


THE 


JOUKICAL    OF  JUEISPRIIBEKCE. 


WITNESS-BEABINO. 


We  do  not  intend  in  this  article  to  indite  a  lengthened  Thesis  upon 
tile  ^Law  of  Evidence'^  That  subject  has  been  ably  treated  and 
most  efiBcientljr  exhausted  by  the  recent  erudite  treatise  of  Mr  Dick- 
son,— a  work  which  ought  to  be  on  the  table  of  every  lawyer,  judge, 
and  practitioner. 

We  mean  only  to  take  a  brief  survey  of  the  history  of  Witneaa" 
bearing  in  its  important  changes,  and  especially  to  notice  the  recent 
legislative  measures  for  extending  the  competency  of  testimony,  re- 
serving the  more  difficult  duty  of  testing  credibility  to  Judge  and 
Jury.  All  kinds  of  evidence  are  now  in  the  concrete  thrown  into 
the  crucible,  and  it  rests  with  the  judicial  analyst  to  separate  and 
attract  the  wheat  from  the  chaff — the  pure  m>m  the  impure,  its 
too  frequent  alloy« 

The  nistory  of  witness-bearing,  and  the  safeguards  against  false 
testimony,  adopted  and  modified  from  time  to  time,  by  the  exclu- 
>H)n  of  every  class  of  witnesses  subject  to  any  taint  whatever  of  sus- 
picion, forms  one  of  the  most  interesting  chapters  in  the  progress  of 
our  law.     It  was  remarked  by  Jeremy  Bentham  2 — "  In  the  map  of 
^ience,  the  department  of  judicial  evidence  remains  to  this  hour  a 
perfect  blank.    Fotoer  has  hitherto  kept  it  in  a  state  of  wilderness : 
Reason  has  never  visited  it."     Since  tne  time  this  remarkable  man 
^nned  this  passage,  Beason  has  visited  and  done  much  to  clear  this 
Seld  from  its  noxious  weeds,  and  sow  some  plants  of  virtuous 
growth. 

The  jealousy  of  our  ancestors  against  the  admission  of  evidence 
through  any  media  of  taint  was  morbidly  exclusive,  and  the  pro- 
pess  of  more  liberal  views  was  much  slower  with  us  than  amongst 
our  southern  neighbours.  At  one  period,  the  whole  of  the  softer  sex 
''jere,  by  statute  of  King  Robert,  excluded  from  giving  testimony, 
®l>viously  on  the  erroneous  supposition,  that,  being  the  weaker  ves- 
•^'s,  they  were  not  able  to  withstand  the  influences  of  the  sterner 
Vol.  I.— -no.  VI.  ^owB  1857.  »  ^ 
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sex.  Mr  Erskine,  with  equal  ingenuity  and  gallantiT,  apolo^ 
for  this  cruel  stain  on  the  female  character  in  the  following  man- 
ner:— ^^It  is  absurd  to  affirm  that  the  law  hath  rejected  thetesdr 
mony  of  women  from  any  supposed  incapacity  of  judging  rightly 
concerning  them."  "  It  would  therefore  be  more  agreeable  to  the 
character  justly  due  to  the  softer  sex,  in  point  of  capacity,  to  say, 
not  that  women  are  debarred^  but  that  they  are  excused^  from  bearing 
testimony  in  courts  of  law,  except  where  there  is  a  penury  of  wit- 
nesses, in  which  case  their  giving  evidence  is  neoessary." — (B.  iv., 
lit.  2,  sec.  22.) 

The  old  decisions  do  not  bear  out  the  apology  of  the  learned  com- 
mentator. In  the  old  case  of  Lady  Monteith  against  the  Earl  fe 
divorce,  Dec.  1, 1683,  the  grounds  stated  for  excluding  females  finxa 
witness-bearing  are  thus  summed  up : — "  Let  not  women  become 
masters  of  our  lives,  nor  of  our  honours  and  reputations,  which  are 
yet  dearer  to  us.  1st,  Modesty  and  shamefacedness  debar  them. 
2d,  The  economic  employments  within  doors  are  enough  to  take 
them  up.  3d,  Their  passions  of  love,  anger,  hatred,  revenge,  are 
high  and  boiling,  and  ready  to  transp<M:t  them  to  great  extremities.'^ 
— (Mor.  166850 

At  one  period  of  our  history,  both  tenants  and  servants,  of  both 
sexes,  were  excluded  from  being  witnesses  for  or  against  their  land- 
lords or  masters. — ^*^  The  testimony  of  menial  or  domestic  servants  is 
rejected  on  account  of  the  master^s  influence  over  them,  which  tends 
to  cramp  or  restrain  that  freedom  that  witnesses  ought  to  be  pos- 
sessed of  at  making  oath.  But  masters  may  bear  testimony  in  be- 
half of  their  servants."— (Ersk.  B.  iv.,  tit.  2,  sec.  2*.) 

In  the  case  of  the  Laird  of  Cambusnethan,  July  1566,  the  fol- 
lowing persons  were  enumerated  as  being  debarred  from  being  wi^ 
nesses : — <'  The  master  or  lord  of  the  partie  quha  sould  produce  the 
witnessis;  his  baillie;  he  that  weiris  his  leviray  or  robis;  he  that» 
of  his  counsal  or  retinew;  he  that  is  at  that  time  his  servand,  or  be 
that  sail  eflerward  zeild  him  service;  bis  tenant  that  haldis  land  of 
him  and  pay  sis  him  fbrme  maill  and  dew  tie." 

In  Dr  Sibbald^s  process  of  fire  and  burning  his  house,  the  Lords 
sustained  the  servant  maid  in  the  house  as  a  necessary  witness  mfoc^ 
dome^fico.— March  1685,  Mor.  16694. 

Relationship  was  an  objection  of  wide  appKcation.  Husband  and 
wife,  parent  and  child,  brother  and  sister,  either  by  consanguinity 
or  affinity,  and  uncle  and  aunt,  and  nephew  and  niece,  by  consas- 
guinity  (but  not  by  affinity),  were  all  excluded  from  giving  testi- 
mony for  each  other.  And  even  in  criminal  cases,  parent  and  cbiM 
had  the  option  of  declining  to  give  evidence  against  each  otha'--a 
most  cruet  option,  since,  if  refiiaed,  there  must  nave  been  fairly  in- 
duced the  impression  that  enmity  had  shut  op  the  bow^  of  afleo 
tion  in  ties  the  most  intimate. 

It  was  a  very  illogical  ground  fbr  exclmion,  to  hold  that  all  withm 
a  certain  defined  and  arbitrary  line  or  circle  of  relationship^  most 
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coiueqaentlj  be  so  knit  in  amity  and  brotherhood,  as  to  prefer  the 
affection  of  blood  to  the  power  and  peace  of  conscience,  and  love  of 
truth  and  justice.  Shakespere  thought  otherwise,  when  he  held 
that  a  man  might  be  ^^  more  of  Kn,  yet  less  than  kind.^^ 

The  rale  was  gradually  relaxed  in  certain  cases  of  necessary 
fmnwria  Ustkuny  as  {{necessity  could  ever  stand  in  place  of  principley 
or  that  a  witness,  when  he  could  neither  be  corroborated  nor  contrai- 
dicted,  was  worthy  of  credit,  and  only  so,  when  he  thus  stood  alone, 
and  had  a  monopoly  of  truth  or  falsehood.  In  many  domestic  cases 
not  felling  within  the  privileged  classes  (such  as  between  master  and 
servant),  the  exclusion  of  relations,  often  the  only  possible  witnesses, 
operated  in  the  most  cruel  manner  to  the  defeat  of  justice. 

The  tendency  of  our  law  in  later  times  has  set  in  the  direction  of 
that  of  England,  namely,  to  admit  testimony  to  the  utmost,  almost 
to  any,  extent,  but  to  reserve  consideration  of  the  credibility  of  each 
^itsusss  until  compared  and  weighed  with  corroborative  testimonies. 
This  more  sensible  mode  of  procedure,  however,  was  much  more 
smtMe  to  the  Courts  of  England  than  of  Scotland,  and  precedents 
from  the  former  were  sometimes  of  dangerous  application  in  the 
practice  of  the  latter.     In  the  former,  the  witnesses  were  seen,  and 
their  manner  appreciated,  by  those  who  were  instantly  thereon  to 
weigh  and  deciae  their  credibility;  whereas,  in  the  latter,  they  were 
(ana  too  much  are  still)  examined  before  persons  who  had  no  in- 
terest or  concern  whatever  in  the  subsequent  application  of  the  evi- 
dence, but  were  mere  automatons  or  machines  for  recording  the 
evidence,  with  as  little  of  active  mind,  and  with  much  less  precision, 
than  the  photograph.    The  evidence  was  to  be  judged  of  by  other 
persons  at  a  distance  of  time,  through  the  medium  <»  print  or  writ- 
ings where  the  least  credible  witness  might  with  ease  be  made  to 
appear  the  most  worthy  of  credit.    It  was  well  said  by  a  judge  of 
the  last  age,  that  thus  to  decide  upon  the  credit  of  a  witness  by 
reading  the  record  of  his  deposition  without  ever  seeing  the  witness 
himself  was  vastly  similar  to  the  practice  of  the  quack,  who  pre^ 
bribes  his  invariable  bread^pill  without  ever  seeing  his  patient. 
Quintilian  was  of  the  same  opinion : — ^'  In  the  first  place,  a  witness 
is  not  likely  to  be  deterred  from  giving  false  testimony  by  a  sense  of 
)»hamey  when  he  sees  no  one  present  but  the  few  who  are  appointed 
to  attest  his  deposition;  and,  besides,  his  not  appearing  before  the 
Court  may  be  urged  as  a  si^n  of  mistrust  in  himself." 

Whilst  the  stem  exclusion  of  the  female  sex  and  the  servile 
classes  gradually  gave  way  before  the  silent  progress  of  civilization, 
^he  admiarion  of  relations  was  but  recently  obtained  by  the  Acts 
1840,  1862,  and  1863:  8  and  4  Vict.,  c.  69;  15  Vict.,  o.  27;  and 
16  Viet^  c  20.  By  the  last  of  these  statutes,  parties  may  be  wit- 
i^^tses  in  their  own  cause,  with  the  limitation  however,  in  the  case  of 
Wband  and  wife,  of  communications  made  b^  the  one  to  the  other 
djiring  marriage  (a  limitation  not  very  clear  m  principle,  and  often 
^W^irded  in  practice),  and  excluding  '^  actions  in  consequence  of 
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adulterjy  or  for  dissolving  any  marriage  or  breach  of  promise  of 
marriage,  or  in  any  action  of  declarator  of  marriage,  or  of  nullity  of 
marriage;  patting  to  silence  legitimacy  or  bastarcfy,  or  in  any  action 
of  adherence  or  separation." 

For  the  same  reasons  which  occasioned  the  exclusion  of  these 
cases  from  the  privilege,  that  more  common  class  of  ordinary  cases 
of  filiation  and  aliment  of  bastards  should  have  been  amongst  the 
enumerated  classes.  The  constant  and  flagrant  instances  of  perjury 
in  this  class  of  actions  is  most  painful;  and  the  conseauence  is,  that 
soon  the  majority  of  bastards  will  be  filii  nuUiusj  and  become  the 
special  charge  of  the  Poor  Law  Boards. 

Though  not  amongst  the  enumerated  actions,  yet  the  Court,  fnn 
parity  of  reasoning,  excluded  a  party  from  being  a  witness  for  hiiD- 
self  in  a  declarator  to  prove  him  heir  of  entail  as  a  legitimate  son. 
—(Feb.  14,  1855,  Sandilands.) 

Infamy  was  a  ground  of  absolute  exclusion,  and  the  rules  which 
regulated  this  objection  were  of  the  most  subtle  description.  In  the 
times  of  Balfour,  all  were  ^^  infamous  persons  quha  ar  condamnit  or 
fylit  for  ony  notabil  trespass,  or  refuses  the  rule  of  the  law  of  God, 
or  contemnis  the  statutis  or  discipline  of  the  Kirk."  Thus  persons 
who  were  at  any  time  convicted  of  penury,  or  subornation  of  perjury, 
were  absolutely  and  for  ever  excluded  from  witness-bearing,  it 
mattered  not  the  nature  and  extent  of  the  lapse  of  truth,  nor  how 
long  and  how  consistently  the  convicted  party  had,  before  or  after 
his  lapse,  lived  a  life  of  truthfiilness.  No  locua  penetenHai  was  af- 
forded to  this  class. 

In  like  manner,  persons  outlawed  for  not  appearing  to  answer  any 
criminal  charge,  or  who  were  convicted  by  Jury  of  infamous  crimes, 
such  as  theft,  forgery,  fraud,  and  aggravated  assaults,  were  excluded 
fix)m  witness-bearing,  but  only  so  long  as  they  were  under  punish- 
ment; whilst  those  who  were  summarily  convicted  of  similar  or  even 
greater  crimes  by  a  magistrate,  without  a  jury,  suffered  no  stain 
whatever  on  their  integrity.  There  were  here  not  a  few  anomalies. 
Thus,  the  mode  of  trial  was  made  the  criterion  of  the  amount  of  dis- 
credit, though  doubtless  this  was  supposed  to  be  a  pretty  fair  crite- 
rion of  the  decree  of  criminality.  But  all  who  have  had  experience 
in  such  matters,  must  know  that  such  is  not  in  practice  uniibrml; 
observed. 

Whilst  one  solitary  act  thus  sternly  excluded  from  witness-bear- 
ing, no  amount  or  extent  of  general  bad  character  was  allowed  to 
exclude.  There  was  also  this  rather  illogical  rule  (which  it  is  be- 
lieved still  exists),  that  a  party  in  a  case  of  assault  may  seek  to  dis- 
credit the  party  assaulted  by  proof  of  his  general  bad  temper  and 
quarrelsome  disposition,  but  cannot  be  allowed  to  give  eviaence  of 
any  particular  manifestation  of  these  unfortunate  temperaments. 
So  that  general  opinions  are  thus  preferred  to  special  facts. 

There  was  the  startling  rule  introduced  by  1  Will.  IV.,  c  37, 
that  a  person  who,  the  day  previous  to  his  fine  being  paid,  or  the 
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period  of  his  imprisonment  terminated,  was  unworthy  of  all  credit, 
oy  the  rising  of  another  day's  sun,  shone  forth  in  the  unimpeach- 
able beauty  of  truthfulness. 

An  objection  to  this  and  all  similar  exclusions  was,  that  the  inno- 
cent were  often  thus  made  the  sufterers.  Had  the  witnesses  been 
'^  specially  called  and  required,"  as  in  some  judicial  acts,  it  might 
have  been  said  that  the  selection  ought  to  have  been  more  wisely 
made,  and  none  but  credible  and  unobjectionable  witnesses  selected. 
But  when  a  person  unfortunately  was  brought  within  some  unfore- 
seen circle  of  contention,  it  was  hard  that  the  only  persons  who 
could  testify  to  the  fact  (perhaps  the  chosen  of  his  opponent  in  law) 
were  to  have  their  mouths  hermetically  sealed,  because  that,  at  some 
remote  era  of  their  life,  they  had  committed  some  offence  for  which 
thev  had  long  since  atoned  and  made  ample  reparation. 

in  the  words  of  Mr  Tait,  '*  The  lapse  of  time  without  a  pardon, 
even  though  the  witness  has  sufferea  the  other  punishment  of  his 
offence^  and  have  for  a  course  of  years  conducted  himself  with  pro- 
priety in  a  quarter  of  the  country  in  which  his  former  history  was 
miknown,  does  not  remove  the  objection."  It  was  well  remarked 
by  fientham,  "  For  all  purposes,  the  legislator  must  take  men  as 
he  finds  them;  and,  for  the  purpose  of  testimony,  he  must  take 
such  men  as  happen  to  have  been  in  the  way  to  see,  or  to  say  they 
have  been  in  the  way  to  see,  what,  had  it  depended  upon  the  actors, 
would  have  been  seen  by  nobody  " 

What  was  still  the  greatest  wonder  of  all,  a  proposed  witness, 
convicted  of  any  amount  of  crime,  and  who  was  absolutely  excluded 
from  witness-bearing,  was  straightway  restored  to  credit,  not  by  any 
act  of  integrity  on  nis  part,  but  by  the  simple  spell  of  a  piece  of 
paper  being  placed  in  his  hand,  reponing  him  against  the  outlawry, 
or  conveying  the  royal  pardon.  Such  is  the  true  effect  of  unnatural 
law.  Remedies  as  unnatural  are  speedily  invented  to  escape  the 
anomaly. 

The  objection  of  infamy  is  now  wholly  removed  from  our  law  by 
the  statute  of  1852,  15  Vict.,  c.  27. 

The  objection  of  interest  was  one  of  the  most  powerful ;  so  that 
^ect  interest  in  the  issue,  to  the  extent  of  a  penny,  was  equally 
exclusive  of  the  witness  as  an  interest  of  L.IOOO;  and  it  did  not  mat- 
ter what  was  the  character  or  position  of  the  proposed  witness.  He 
ma^  have  been  the  most  upright  and  disinterested  of  mortals — an 
Anstides  of  justice,  or  a  Howard  of  philanthrophy,  still  the  ukaze 
^ad  gone  forth  that  no  son  of  Adam  could  be  presumed  to  speak  the 
^th  against  his  own  interest.  Verily,  our  ancestors  had  little  faith 
h  fallen  humanity,  and  had  a  sadly  low  estimate  of  human  probity, 
^hen  affected  by  motives  of  a  sordid  kind.  An  anomaly  occurred 
Vn  this  branch  of  our  law  of  evidence,  similar  to  what  has  been 
already  observed.  The  person  who  the  one  moment  could  not  be 
^lieved  on  oath,  the  next  moment  was  at  once  admitted  to  the 
credit,  on  a  bit  of  paper  being  placed  below  his  thumb,  re- 
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lieving  him  of  all  claim  arising  from  the  subject  of  the  actioD.  If 
this  was  not  like  receiving  a  bribe,  or  a  purchase  of  testimonyi  in  the 
veiy  face  of  the  Court,  who  became  accessories  to  the  fact,  it  would 
be  difficult  to  define  what  would  be  so.  Interest  was  removed  as 
an  objection  by  the  Act  1852,  15  Vict.,  c.  27. 

So  great  was  the  importance  formerly  attached  to  the  shab^  sip* 
manual  of  a  sheriff  officer,  that  a  witness  who  offered  himself  vobn- 
tarilt/j  and  without  compulsion,  in  the  cause  of  justice  and  truth,  was 
unceremoniously  rejected  as  ultroneous  and  wholly  unworthy  of 
credit.  Those  only  who  came  up  with  supposed  reluctance  upon 
the  compulsion  of  a  diligence  and  citation,  under  the  penalty  of  one 
hundred  merks  Scots,  and  the  pains  of  a  second  diligence  to  mi 
him  to  prison,  were  deemed  worthy  of  credit.  And  to  the  sane 
effect,  if  either  a  party  or  agent  desired  to  have  any  commanication 
with,  or  to  ask  a  question  at,  a  witness,  afler  being  thus  served  with 
the  citation  to  give  ^^  soothfast "  evidence,  the  witness  was  rejected, 
and  the  party  run  nearly  as  much  risk  of  punishment  as  if  be  had 
entered  the  haram  of  the  Osmanlie.  Parties  were  fined  for  having 
thus  broke  the  legal  embargo. — (Jan.  16,  1741,  Geddes,  Mor. 
16744.)  Sir  Archibald  Alison  has  well  observed,  as  to  these  and 
similar  hyperminutise  of  formulsa,  that  they  had  ^^  become  the  dis- 
grace of  the  law,  and  exposed  it  alike  to  the  ridicule  of  the  incon- 
siderate and  the  reprobation  of  the  wise;"  and  ^'  it  was  not  surprising 
that  the  administration  of  justice  was  considered  as  subject  to  irre- 
mediable uncertainty  and  cnance,  more  than  either  justice  or  mercj 
regulated  its  decisions." 

Enmity  was  as  grave  an  objection  against  witnesses  as  that  of 
friendship.  The  presumption  of  Scotch  law  was,  that  all  maokind 
must  of  necessity  either  be  friends  or  foes  to  all  other  of  their 
species ;  and  unless  the  witness  was  purged  of  malice  and  partial 
counsel,  he  was  held  to  be  of  unsteadfy  balance,  leaning  either  too 
much  to  the  one  side  or  the  other.  In  order  to  secure  the  parity  of 
the  witness,  and  maintain  the  exact  equilibrium  of  truth,  the  witness 
was  asked  a  series  of  categorical  and  impertinent  Questions,  which 
only  had  the  merit  of  consuming  precious  time,  ana  affronting  tbe 
witness.  Put  as  they  were  with  railway  velocity,  they  were 
answered  with  ebual  despatch — ^the  negative  often  put  where  tbe 
affirmative  shoula  have  figured,  and  the  converse — and  yet  passed 
over  with  prudent  silence  as  a  formula  ^'  more  honoured  in  its 
breach  than  observance."  The  usual  purgation  consisted  of  these 
five  questions: — Ist,  Are  you  anv  relation  of  the  pursuer  or  de- 
fender? (as  the  case  might  be.)  This  was  often  answered  in  the 
affirmative,  which,  in  explanation,  resulted  in  the  word  nbtiof^ 
having  been  mistaken  for  friend^  or,  in  the  Highlands,  the  connec- 
tion was  traced  to  the  Celt  being  sixth  cousin  of  the  piper^s  wife  oi 
tbe  pursuer's  laird.  2d,  Have  you  any  ill-will  or  malice  to  the 
other  party  t  which  ofleu  resulted  in  a  stare  of  surprise  and  a  grunt 
of  displeasure.    Lord  Cockbum,  once  at  the  Stirling  circuit,  foUo^- 
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ing  up  the  strict  canon,  asked  a  witness  in  exculpation  whether  he 
entertained  anj  malice  or  ill-will  against  the  Lord  Advocate,  who 
was  the  poblic  prosecutor — a  question  which,  perhaps,  might  in 
later  times  have  been  unpalatable  to  a  witness  from  the  pier  and 
shore  of  Leith.  Then  followed  the  questions,  3d,  Whether  he  had 
got  or  had  been  promised  an}-  money  for  giving  his  evidence  T  and 
4th,  Whether  any  person  had  instructed  or  told  him  what  to  say  ? 
which  last  two  are  about  as  direct  insults  to  a  witness  as  can  well  be 
supposed.  The  final  and  climacteric  question  was,  5th,  Whether  the 
witness  could  gain  or  lose  by  the  cause  ?  Under  this  fell  the  inquiry 
of  interest,  direct,  indirect,  and  consequential.  Not  content  with  these 
usual  and  formal  introductory  or  purgatorial  questions  from  the 
bench,  they  were  often  followed  up  by  what  was  called  an  initial 
examination  (the  voir  dire  of  English  law),  which  was  a  species  of 
lepl  torture  desired  to  exclude  the  witness,  by  some  of  the  mani- 
fi>id  obstacles  which  had  been  interposed  to  prevent  access  alike  of 
ftfend  and  foe.  We  have  known  hours  thus  consumed,  and  sheet 
after  sheet  of  large  foolscap  scribled  on,  as  to  the  life  and  conversa- 
tion of  the  witness  since  his  first  entrance  into  this  bustling  world. 
When  time  and  temper  were  all  exhausted,  and  the  witness  was  at 
length  admitted  to  give  evidence,  it  was  of  course  always  under 
appeal,  whilst  his  deposition  was  to  be  placed  under  seal,  very  likely 
with  two  or  three  subsidiary  seals  inclosed  within,  as  a  full  grown 
Phoea  pregnant  with  young.  Often,  too,  the  witness  was  received 
only  aan  nota  (a  fearful  word,  not  less  ominous  to  a  witness  than  a 
mark  put  on  a  tree  under  sentence  of  extirpation) ;  and  when  at 
kngtb  the  merits  were  for  the  first  time  entered  upon,  to  the  sur- 
prise of  all,  and  the  great  relief  of  the  witness  himself,  the  curtain 
oTopped  on  the  words,  ^^  Depones  nihil  novit  in  causa.'*  It  was 
scarcely  possible,  in  such  a  case,  to  add  to  this  denouement  the  oMen 
words  of  style,  with  which  every  deposition  was  made  solemnly  to 
close,  ctntsa  scientioe  patet.  Now,  all  such  inquiries  going  only  to 
credit,  are  reserved  to  the  cross-examination,  when  it  is  seen  whether 
there  be  any  real  matter  to  discredit. 

One  of  the  chief  matters  in  witness-bearing  is  the  appeal  to 
Heaven,  or  sanction  of  an  oath,  required  to  render  alike  the  evidence 
of  the  most  upright  as  the  most  worthless  legally  admissible  in  a 
court  of  justice. 

The  sanction  of  an  oath  has  been  always  required  by  the  law  of 
Scotland.  Balfour  says,  "  He  wha  is  producit  and  ressavit  as  wit- 
pes,  sould  sweir  that  he  sail  not  false  say,  nor  suith  conceil  wittinglie 
in  that  cans^  neither  for  love  of  the  ane  partie,  nor  for  haitret  of  the 
Either.'*  There  are  cases,  both  ancient  and  modem,  where  deposi- 
tions of  witnesses  were  set  aside  because  they  wanted  the  concluding 
^^rds,  "  as  they  shall  answer  to  God.** 

It  was  observed  by  Jeremy  Bentham,  "  Not  so  much  as  the  pro- 
^«88ion  of  rendering  justice  being  to  be  made  unless  the  pemr- 
>c&aoce  of  this  ceremony  be  duly  accomplished,  thereupon  comes  more 
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complication,  more  law-learning,  more  doubts,  more  business.  A 
Jew's  oath — what  shall  it  be?  Must  the  hat  be  off  or  on  t  And 
if  on,  what  shall  in  law  be  deemed  and  taken  to  be  a  hatt  And  the 
book,  what  must  it  be?  and  in  what  language?" 

Paley  observes,  ^*  Whatever  be  the  form  of  an  oath,  the  sigmjic^' 
turn  is  the  same.  It  is  the  calling  upon  God  to  witness,  or  to  take 
notice  of  what  we  say ;  and  it  is  invoking  His  vengeance,  or  renounc- 
ing His  favour,  if  what  we  say  be  false." 

So  Phillips,  in  his  Law  of  Evidence,  says,  "  An  examination  od 
oath  implies  that  the  witness  acknowledges  the  efficacy  of  the  cere- 
mony which  he  goes  throagh  as  an  obligation  to  speak  the  trutL 
Whatever  be  the   form,   the   meaning  of  the  oath   is  the  saioe. 
It  is  an  appeal  to  God,  calling  upon  Him  to  witness  what  is  sui^ 
and  invoking  His  vengeance  if  wnat  is  said  is  false*     It  is  therefor 
necessary,  in  order  that  a  witness'  testimony  should  be  received, 
that  he  should  believe  in  the  existence  of  a  God,  by  whom  truth  is 
enjoined  and  falsehood  punished.     It  is  not  sufficient  that  a  witness 
believes  himself  bound  to  speak  the  truth,  from  a  regard  to  charac- 
ter or  to  the  common  interests  of  society,  or  from  a  fear  of  the  punish- 
ment which  the  law  inflicts  upon  persons  guilty  of  perjury.   Atheists, 
therefore,  and  such  infidels  as  possess  not  any  religion  that  can  bind 
their   consciences   to  speak   tne   truth,   are   excluded   from  being 
witnesses." 

The  form  of  oath  at  one  time  in  the  Commissary  Court  of  Edin- 
burgh, was  of  fearful  import,  and  was  abolished  on  the  representa- 
tion of  the  then  Secession  Church.  The  oath  was  taken  by  the 
witness  kneeling  on  his  or  her  right  knee  upon  a  cushion,  and 
placing  his  or  her  right  hand  upon  one  of  the  holy  Evangelists,  and 
pronouncing  these  words,  ^^  I  renounce  all  the  blessings  contained 
in  this  holy  Book,  if  I  do  not  tell  the  truth ;  and  may  sdl  the  curses 
therein  contained  be  my  portion,  if  I  do  not  tell  the  truth.  I  swear 
by  Almighty  God,"  etc.  (in  the  usual  form). — Boyd's  Judicial  Pro- 
ceedings, p.  103. 

In  ancient  nations,  the  oaths  were  taken  over  the  altars  and  relics 
of  saints,  sometimes  fraudulently  placed,  and  as  readily  withdrawn 
— as  if  the  sanction  of  truth  depended  on  a  rotten  bone. 

In  patriarchal  times,  the  oath  was  sworn  by  placing  the  deponent's 
hand  under  the  thigh  of  the  magistrate — a  practice  wliich,  if  followed 
in  modern  times,  would  in  many  cases  be  productive  of  much  phy- 
sical inconvenience  to  the  bench,  and  no  small  hazard  to  the  digits 
of  the  unfortunate  juror. 

The  Jews  swore  with  the  right  hand  uplifted  to  heaven.  The 
practice  is  apparently  referred  to  by  the  Psalmist,  in  these  word.^ 
"  Whose  mouth  speaketh  vanity,  and  their  right  hand  is  a  right 
hand  of  vanity."  The  practice  of  the  uplifted  right  hand  is  still 
followed  in  Scotland,  but  not  in  England.  With  us  the  oath  is 
administered  by  the  judge,  or  magistrate,  standing.  With  our 
southern  neighbours,  it  is  left  to  the  lictor,  viator,  or  whatever  the 
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inferior  officer  of  conrt  is  termed ;  and  the  cataract  of  words  poured 
forth  on  the  ^^  cloud  of  witnesses/'  is  as  rapidly  sealed  by  a  symbo- 
lical kiss  on  the  greasy  boards  of  what  is  presumed  to  contain  the 
Gospels.  The  Prayer  Book  has  been  held  a  sufficient  substitute. 
Verily,  in  this  and  many  other  matters,  our  Scotch  legal  procedure 
may  claim  comparison  with  that  of  England  or  Irelanu^  without  the 
flippant  charge  of  barbarism. 

A  Jew  (if  not  a  Sadducee,  and  therefore  denying  the  resurrec- 
tion) is  sworn  on  the  Old  Testament,  with  his  hat  on  and  a  staff  in 
his  hand,  tjrpical  either  of  the  pilgrimage  of  man  in  general,  or  the 
vagabondage  of  his  nomade  race  in  particular. — See  January  17, 
1712,  Sir  Wm.  Menzies,  Mor.  16732. 

Mohammedans  are  sworn  on  the  Koran. 

A  Chinaman  takes  the  oath,  holding  a  saucer  in  his  hand,  and 
dashisg  it  in  pieces  at  the  conclusion  of  the  formula,  indicative  of 
his  sense  of  God's  wrath  should  he  falsify  the  truth,  and  become  a 
T'essel  of  wrath  fit  for  destruction. 

Quakers,  Moravians,  and  Separatists,  at  one  time  when  they  re- 
fosed  to  take  the  oath  as  other  witnesses,  were  not  admitted,  but 
were  80  far  privileged  by  1  Will,  and  Mary,  c.  18 ;  7  and  8  Will, 
ni.,  c.  34;  13  Will.  IIL,  c.  4;  8  Geo.  I.,  c.  6;  9  Geo.  I.,  c.  6; 
and  9  Geo.  IV.,  c  17  and  32 ;  and  are  now  fully  admitted  by  3 
and  4  Will.  IV.,  c.  49  and  82 ;  1  Vict.,  c.  5,  15,  and  77.  It  is 
worthy  of  notice  that,  before  the  relief  was  extended  to  those  sec- 
tarians by  statate,  the  privilege  was  allowed  to  them  by  the  Court 
of  Session  at  common  law. 

Peers  of  the  realm,  when  acting  in  their  judicial  capacity,  are 
anthorised  to  ^ve  their  verdicts  on  honour,  without  the  sanction  of 
an  oath,  but  are  not  so  exempted  in  any  case  of  ordinary  witness- 
bearing. 

At  one  period  of  our  financial  history,  the  whole  trade  and  com- 
merce of  the  country  were  surrounded  bv  a  perfect  bristle  of  oaths. 
Costom-house  oaths  became  a  proverb  and  bye-word,  meaning 
cuttomary  lies.  Large  establishments  retained  the  service  of  a 
swearing  clerk.  Palev  remarked,  that  ^^a  pound  of  tea  cannot 
travel  regularly  firom  tne  ship  to  the  consumer,  without  costing  half . 
a  dozen  of  oaths  at  the  least.'' 

Bentham  observes,  "  A  course  of  guilt,  rendered  necessaiy  by  ill 
constructed  laws,  and  become  inveterate  bv  habit,  becomes  so  familiar 
to  the  eye  as  no  longer  to  be  productive  of  any  perceptible  sensation." 

To  remove  this  nagrant  outrage  on  public  morality  and  common 
decency,  the  Statute  of  5  and  6  Will.  iV.,  c.  62  (1835)  was  passed, 
snbstitating  declarations  for  oaths  in  certain  matters  not  strictly 
judicial,  and  in  which  latter  the  formal  oath  was  still  reserved. 

By  this  statute,  it  was  declared  not  lawful  for  justices  to  take 
oaths  or  affirmations  in  any  matter  or  thing  whereof  such  justice 
hath  not  jurisdiction  or  cognizance.     This  was  meant  to  suppress 
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the  voluntary  affidavits,  by  way  of  advertisement^  to  the  potency  of 
pills  in  healing  all  manner  of  maladies  to  which  the  haman  mm 
was  heir.  The  statute,  however^  has  failed  to  suppress  those  oaths 
of  pafiery  and  quackery. .  In  letter^  the  enactment  appears  to  stnke 
against  all  affidavits  in  trust-deeds,  and  many  other  solemn  and  im- 
portant matters  of  a  semi^judicial  character.  By  an  omiasion,  nowise 
singular  in  modem  legislation,  whilst  the  act  of  taking  extrajndicud 
oaths  was  declared  illegal,  no  penalty  was  attached  for  violation  of 
the  prohibition.  The  judges  or  the  Queen's  Bench,  notwithstanding 
the  omission,  inflicted  a  months  imprisonment  on  an  unfortanite 
justice,  who,  in  ignorance,  had  violated  the  statute.— Beg.  v.  Wat^ 
May  29,  1843,  1  Car.  and  M.  288. 

It  was  considered  the  above  Act  had  gone  too  far^  in  substitntiiii; 
affirmations  for  oaths  in  judicial  ratifications  by  married  women,  ainl 
a  statute,  6  and  7  Will.  lY.,  c.  43,  was  passed  for  withdrawing  these 
from  its  privilege;  a  formality  only  apjAicable  to  Scotland,  and,  we 
venture  to  think,  one  most  entitled  to  the  benefit  of  the  Act,  seeing 
that  the  husband  who  can  coax  or  coerce  his  eoro  sposa  into  mnt- 
ing  a  deed  to  her  prejudice,  could,  with  equal  ease,  influence  ner  to 
take  her  great  oatn  that  he  did  neither  the  one  nor  the  other. 

A  man  who  has  no  religion  whatever  to  bind  his  conscience,  is 
not  admitted  as  a  witness.  But  it  is  held  to  be  sufficient  if  a  penoo 
says  he  believes  in  the  existence  of  a  God,  and  in  a  future  state  of 
rewards  and  punishments,  and  the  moral  obligations  of  an  oath, 
though  he  be  not  a  Christian  nor  believe  in  the  Bible. 

It  was  stated  by  Sir  Edward  Coke,  that  ^^  all  infidels  are  in  law 
perpetual  enemies ;  for  between  them,  as  with  the  devils  whose  sub- 
jects they  be,  and  the  Christian,  there  is  perpetual  hostility,  and  can 
be  no  peace." 

Lord  Stair  includes  amongst  those  whose  testimony  cannofc  be 
received,  *' profligate  persons,  who  make  no  conscience  of  oaths, 
which  may  be  known  by  their  frequent  lying  and  swearing  fabely 
or  inconsiderately,  or  their  being  openly  vicious  otherwise,  where* 
upon  they  are  accounted  as  infamous  by  such  vice  as  relates  to  the 
matter  of  right,  as  deceivers  or  oppressors,  ot  persons  <x)enly  pro- 
fane, being  atheistical  or  ccmtemners  of  religion,  for  such  are  not 
presumed  to  have  the  reverence  of  an  oath."— {B.  iv.,  T.  43.) 

A  witness  cannot  be  asked  as  to  his  pcartkular  religious  opinkws,  if 
he  answer  ffmemlly  as  above ;  and  witnesses  having  been  admitted, 
in  a  criminal  trial  in  Scotland,  to  disqualify  a  witness  by  proof  of 
his  statements  of  unbelief,  the  procedure  was  severely  reprobated  by 
the  La\r  Lords  in  the  House  of  Peers.— (April  27,  1842,  Henry,  1 
Brown,  221.)  Phillips  lays  it  down,  that  ^^  tlie  only  means  of  ascer- 
taining the  competency  of  a  witness,  with  reforenoe  to  religioos 
princi^e^  is  by  examining  the  witness  himself  " — ^  not  as  to  bis 
religious  opinions,  but,  generally,  whether  he  believes  in  the  exist- 
ence of  a  God,  and  in  a  future  state  of  leewards  and  punishments.'' 
So,  in  the  language  of  Bentham,  <<  an  atheist  is  a  bad  witness,  bat 
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bow  to  know  him  fiom  another?  It  moat  be  from  his  own  account 
of  himaelf  if  &om  anything^  for  atheism  is  not  written  on  a  man's 
ibnhead." 

Beoently,  the  State  of  Massachusetts  has  passed  a  law  admitting 
atheists  to  be  witnesses  in  courts  of  justice* 

In  England,  it  has  always  been  held  that  no  particular  form  of 
oath  was  necessary,  but  that  it  was  sufficient  that  the  witness  de- 
clared that  the  form  was  sufficient  to  bind  his  conscience. — Per  Lord 
Mansfield,  in  Addisson-Cowper,  388.  This  was  made  statute  law 
by  the  Act  1  and  2  Vict.,  c  105,  1838,  which  enacts  that  '^  all  per* 
sons  are  to  be  held  bound  by  the  oath  administered  to  them,  pro- 
vided the  same  be  in  snch  form  and  with  such  ceremonies  as  such 
pecsotts  may  declare  to  be  Innding." 

But  the  greatest  innovatioxi  of  all  is  that  extending  the  privilege 
togfXMoAj  allowed  to  Quakers,  and  their  cognate  sects,  to  all  who 
deckn  conscientious  scruples  against  taking  an  oath,  and  for  whom 
a  statutory  form  of  declaration  is  substituted. 

TJus  privilege  was  first  introduced  into  the  Common  Law  Pro- 
oednie  Act  or  1854  (17  and  18  Vict.,  c.  125,  sect.  20),  and,  in 
consequence,  was  confined  to  the  Common  Law  Courts  of  England. 

In  the  following  session,  it  was  extended  to  Scotland  by  the  Act 
18  Ylct.,  c  25  (1855),  which,  being  short,  we  give  at  length. 

I.  If  an  J  iHsnon  called  as  a  witness  in  any  Conrt  of  Civil  Judicature  in  Scot- 
land, or  reqoiKd  or  desiring  to  maJco  an  affidavit  or  deposition,  shall  refuse  or 
be  QQwiiliDg  inmk  alleged  conscientious  motives  to  be  sworn,  it  shall  be  lawful 
for  the  Court  or  Judge,  or  other  presiding  officer  or  person  qualified  to  take 
affidavits  or  depositions,  on  being  satisfied  of  the  sincerity  of  such  objection,  to 
permit  such  person,  instead  of  being  sworn,  to  make  his  or  her  solemn  affirma- 
tion or  declaration  in  the  words  following,  mddket: — ^"'I,  A*  B.^  do  solemnly, 
sincerely,  and  truly  affirm  and  declare  that  the  taking  of  any  oath  is,  according 
to  my  religious  belief,  unlawful ;  and  I  do  solemnly,  sinc^ely,  and  truly  affirm 
and  declare,"  etc.  Which  solemn  affirmation  and  declaration  shall  be  of  th^ 
nme  force  and  effect  as  if  such  person  had  taken  an  oath  in  the  usual  form^ 
and  shall  in  like  manner  infer  the  pains  of  perjuiy  in  ease  of  falsehood. 

II.  It  shall  be  lawful  for  her  Majesty  from  time  to  time,  by  an  Order  in 
Couneil,  to  direct  that  all  or  any  part  of  the  provisions  of  this  Act  shall  apply 
to  all  or  any  Court  or  Courts  in  Bcotluid ;  and  mich  Order  shall  be  notified  by 
the  Secretary  of  State  to  the  Clerk  or  other  Officer  of  the  Court  or  Courts 
therein  named  respectively,  and  shall  be  published  in  the  Edinburgh  Qazttte: 
and  within  one  month  after  such  Order  shall  have  been  so  notified  and  pub- 
lished, such  provisions  shall  extend  and  apply  in  manner  directed  by  such 
Order;  and  any  such  Cider  may  be  in  like  manner  from  time  to  time  altered 
and  timulled. 

The  first  clanae  has  been  taken  from  the  English  parent,  an4, 
therefore,  has  produced  some  anomaly.  That  Act  was  limited  to 
the  Common  Law  Courts  of  England.  The  Scotch  stetute  was 
connected  with  no  partienlar  court ;  and,  therefore,  the  words,  ^'  in 
any  conrt  of  judicial  procedure,"  were  introduced  into  the  section ; 
and  the  second  section  was  not  at  first  given,  hot  was  introduced  in 
its  passage  throogh  the  House  of  Lords,  to  prevent  it  having  more 
general  i^fdication  than  'the  English  statute.    But  the  second  sec- 
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tion  of  the  Scotch  Act  appears  to  be  in  contradiction  mihy  and  to 
repeal  or  suspend,  the  first,  and  to  render  the  same  inoperative  in  aU 
courts  until  the  sanction  of  the  Queen  in  council  has  been  given. 
The  word  ^'  other^*  has  obviously  been  omitted,  in  the  second  section, 
before  the  word  "  Court."  Nevertheless,  as  it  stands,  it  is  very 
clear  that  the  first  section  is  instantly  operative  in  cdl  civU  courts. 
We  believe  this  Act  is  little  known  by  the  public,  and  even  by 
judges ;  and  we  are  not  sure  but  some  committals  have,  in  ignorance 
of  the  law,  taken  place  for  not  taking  the  oath  on  account  of  re- 
ligious scruples.  We  know  that,  in  one  extensive  county,  the 
privilege  has  not  been  claimed  except  in  one  instance,  and  that  br 
one  of  the  Plymouth  Brotherhood  mm  the  Channel  Islands. 

It  is  not  at  all  obvious  on  what  principle  the  privilege  is  confined 
to  civil  courts  and  denied  to  all  criminal  tribunals ;  how  a  man 
may  be  believed,  when  not  sworn,  on  a  matter  of  inheritance,  in- 
volving thousands  of  pounds,  and  entailing  fortune  or  ruin  on 
families,  but  is  not  to  be  believed,  without  the  formality  of  an  oath, 
where  the  matter  is  one  of  police — ^the  fracture  of  a  pane  of  glass, 
or  the  nouHSweeping  of  a  pavement — involving  at  the  best  but  a 
few  pence. 

The  Society  of  Friends,  who  have  long  and  warmly  contended  for 
the  abolition  of  all  oaths,  have  remonstrated  against  this  limitation 
of  the  Act,  and  prayed  its  extension  to  all  cases  of  witness-bearing. 
Their  memorial  was  simply  and  officially  acknowledged  to  have 
been  received  by  the  Lord  Advocate.  But  the  following  answer 
was  returned  fix)m  the  Privy  Council : — 

Council  Office,  WhitehaU,  February  17, 1857. 
Sib, — I  am  directed  by  the  Lord  President  of  the  (Council  to  acknowledge 
the  receipt  of  your  letter  of  the  14th  instant,  enclosing  a  petition  addressed  to 
his  Lordship,  and  praying  the  extension  of  the  Scottish  Affirmation  Act,  1855, 
to  criminal  causes ;  and  I  have  to  inform  you  that,  it  having  been  decided  in 
July  last,  in  the  case  of  certain  petitions  of  a  similar  nature  to  yours,  that 
neither  the  English  nor  the  Scotch  Act  in  reference  to  affirmations  oneht  to 
be  extended  to  criminal  proceedings  by  order  in  Council,  and  that  the  law  of 
evidence,  in  such  cases,  ought  to  be  uniform,  and  to  be  settled  by  Act  of  Parlia- 
ment. The  Lord  President  regrets  that  he  is  unable  to  recommend  the  issue 
of  an  Order  in  Council  in  conformity  with  the  prayer  of  your  petition. — I  am. 
Sir,  your  most  obedient  servant,  C.  Gbeville. 

If  the  solemn  oath  is  still  to  be  upheld  in  our  courts  as  the  onlj 
sanction  of  truth,  we  do  protest  against  the  hasty  and  careless  man- 
ner in  which,  in  general,  the  oath  is  administered  in  many,  if  not 
most,  of  our  courts.  The  magistrate  often  appears  scrupulous  to 
impress  on  the  witness  that  the  oath  is  but  a  mere  form  or  farce^ 
which  inflicts  on  him  the  irksome  duty  of  rising  from  his  seat,  and 
uplifting  his  hand,  and  reciting  the  cuckoo  string  of  vocables.  We 
invite  attention,  and  we  pledge  ourselves,  if  it  is  not  found  in  many 
Police  and  Small  Debt  Courts,  the  witness  puts  the  judge  upon 
oath,  and  not  the  judge  the  witness.  The  whole  oath  hangs  on  the 
promissory  words,  "  T  vnll  tell  the  truth."    This  sentence,  like  its 
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cognate  links,  is  spoken  with  so  much  rapidity,  that  the  witness 
catches  and  repeats  only  the  last  three  words,  and  *^  tell  the  truth** 
comes  with  a  command  from  the  witness-box  to  the  bench,  whereby, 
in  point  of  fact,  the  judge,  and  not  the  juror,  is  placed  under  the 
obligations  of  veracity. 

We  had  our  direction  recently  called  to  a  very  startling  exposi- 
tion of  latitudinarian  doctrine  in  an  authoritative  catechism  for  the 
Romanist  community,  who  form  so  large  a  proportion  of  our  wit- 
Desses  in  criminal  cases.  It  has  the  comprehensive  title,  ^^  What 
ecenf  Christian  must  know  and  do^  by  J.  Pumess,  C.S.S.B. ;  printed 
by  James  Duffy,  7,  Wellington  Quay,  Dublin,  1856 ;"  with  the  impri- 
matur of  ^  4"  -Pavd^  Cullen,  Archiepiscopus  Dablinensis."  In  this 
Me  manual,  under  the  second  commandment  (which  is  the  third  in 
tbe  Divine  arrangement,  the  second  of  Sinai  being  struck  out  by  he 
who  ats  supreme  on  the  seven  hills),  there  are  the  following  obser- 
vations:— '^  An  oath  is  to  call  God,  or  something  sacred^  to  witness 
thzt  wbat  you  say  is  truth  ;  for  example,  to  swear  on  the  book,  or 
by  the  name  of  God,  or  the  holy  name,  by  heaven,  on  my  soul,  so 
lielp  me  God.  But  if  you  do  not  know  that  what  you  say  is  an 
oath,  or  do  not  mean  to  take  an  oath^  then  these  words  are  not  oaths  J* 
This  is  agreeable  to  the  ethics  of  Liguori :  ^^  It  is  a  certain  and 
common  opinion  among  all  divines,  Uiat,  for  a  great  cause,  it  is 
lawful  to  use  equivocation  in  the  propounded  modes,  and  to  confirm  it 
with  an  oath."   (Book  ii..  Treatise  1 ;  Book  iii..  Treatise  2,  No.  454.) 

With  such  lax  moralitv,  worthy  of  Ignatius  Loyola,  inculcated 
from  the  altar,  superadded  to  the  natural  infirmities  of  humanity,  it 
ii  not  wonderful  the  amount  of  contradictory  testimony  and  raise 
swearing  which  is  now  so  commonly  lamented  in  our  courts  of 
justice. 

**  That  those  deserting  once  the  lamp  of  tmth, 
Should  wander  on  jfrom  worse  to  worse, 
Erroneoaaly  thy  wonder  need  not  ask.*' 

'*  Thus,  deceit  deceired 
Deceit,  lie  cheated  lie,  and  treachery 
Mined  under  treachery,  and  perjury 
Swore  back  on  perjury." 

We  bring  these  hasty  observations  to  a  close,  by  soliciting  earnest 
inquiry  to  a  subject  which  is  beginning  to  attract  much  attention — 
the  necessity  of  oaths  in  witness-bearing.  On  the  one  hand,  it  is 
argued  that  the  exceptions  to  the  obligation  to  make  oath  are  now 
so  numerous,  that  it  is  needless  longer  to  retain  a  formality  which, 
if  unnecessary  in  the  one  case,  is  unnecessary  in  all.  It  is  said, 
that  the  man  who  will  tell  a  deliberate  lie,  or  is  a  habitual  liar,  will 
not  hesitate  to  swallow  any  amount  of  oaths  that  will  give  to  his 
falsehood  the  prestige,  but  not  the  patent,  of  truth ;  and  this  is 
shown  by  the  n'equency  with  which  cdibi  is  now  stated  as  a  defence 
in  criminal  cases,  and  the  enormous  amount  of  contradictory  testi- 
>nony  with  which  our  courts  are  desecrated.    In  point  of  fact,  our 
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experience  is,  that  in  tbis  respect  oar  lower  orders  are  little  bettor 
than  the  Mohammedans  ana  Hindoos,  with  re^rd  to  whom  the 
Indian  Law  Commissioners  have  been  obliged  to  report  thdbr  ^pre- 
ference of  an  affirmation  not  containing  any  reference  to  reli^m 
sanctions.  But  such  an  affirmation,  though  less  objectionable  than 
one  containing  sudi  a  reference,  appears  to  ns  to  have  no  poa^Te 
utility,  and  we  therefore  think  it  oest  to  dispense  with  oaths  and 
affirmations  altogether."  An  oath  in  sbch  cirounistances,  it  is  said, 
is  worse  than  useless ;  bat,  again,  the  man  whose  character  is  koown 
for  truthfulness,  needs  no  farther  sanction  or  motive  for  truth-sayin);. 
In  short,  formality  is  wholly  unnecessary  with  one  class,  and  ^Iv&j 
unavailing  with  another.  The  truth  of  Scripture  is  realized  b 
every  day's  experience  in  courts  of  justice :  ^^  A  faithful  witness  will 
not  lie,  but  a  false  witnesB  will  utter  liee ;"  and  again  :  '^  He  th«t 
speaketh  truth  showeth  forth  righteousness,  but  a  false  witoes 
deceit."  Verily  the  evil  of  false  witnessing  was  early  exhibited  in 
the  world's  history,  and  forms  the  subject  of  frequent  anathema  \f} 
the  wise  king  of  Israel ;  and  it  is  a  remarkable  fact,  that  the  Savioor 
of  man  was  not  condemned  without  the  unholy  medium  of  ialse 
witnesses,  with  the  usual  concomitant  of  falsehood  :  ^^  But  neither 
so  did  their  witnessing  agree  together •" 

No  doubt  the  scrutiny  and  weight  of  testimony  depends  not  on 
the  number  or  classification  of  witnesses,  or  the  fact  whether  it  was 
given  under  a  certain  form  or  not ;  but  on  the  specialty  of  cbanctef 
and  probity  of  each  individual  witness,  the  manner  in  which  he 
gives  his  testimony,  its  inherent  complexion  of  veracity,  its  coherence 
with  itself  in  all  its  parts,  and  its  corroboration  in  the  main  with  the 
other  witnesses  on  both  sides  the  contest.  Nay,  more,  our  law  has 
shown  the  weight  which  it  attaches  to  the  sanction  of  an  oath  as 
the  test  of  truth,  by  making  it  competent  to  ask  a  witness  if  he  has 
made  a  different  statement  to  certain  persons,  when  not  on  oath, 
from  what  he  now  does  on  oath.  If  he  admits  it,  and  perhaps 
explains  the  seeming  contradiction,  the  statement  on  oath  is  taken 
as  the  true  version,  though  he  proclaims  himself  a  liar ;  whilst,  if  he 
denies  the  previous  statement — of  which,  perhaps,  he  is  innocently 
oblivious — tnen,  if  the  persons  referred  to  swear  to  such  statements, 
the  sworn  testimony  of  the  witness  is  thrown  aside  as  unworthy  of 
belief,  being  destroyed  by  his  unsworn  statements,  which  are  thus  j 
held  the  most  credible.  Having  told  a  lie  when  not  on  oath,  he  is  not  i 
to  be  believed  when  on  oath,  although  the  contradicting  witnesses 
themselves  are  just  as  likely  to  be  open  to  the  same  impatation* 
This  mode  of  sapping  and  mining  a  witness  (now  no  uncommon  cir- 
cumstance) has  led,  it  is  believed,  to  frequent  stratagems  to  entrap 
intended  witnesses  into  conversation  on  the  focts  on  which  they  have 
to  testify,  that  they  may  be  ensnaned  into  statements  to  be  used  after- 
wards as  a  means  of  ttirowing  doubt  on  their  testimony. 

Now,  all  these,  and  numerous  other  objections,  may  be  mg^ 
against  the  system  which  requires  an  oath  to  be  tsJaen  in  order  to 
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make  a  man's  testimony  receivable.  StiU,  it  most  be  confessed  there 
is  moch  force  in  the  observation  of  the  Common  Law  Commis- 
sioners, that  '^  a  large  class  of  persons  who^  though  less  alive  than 
thejr  ooght  to  be  to  a  sense  of  moral  duty,  or  to  a  fear  of  legal 
p^oaltiesy  may  yet  be  deterred  from  falsehood  when  to  these  is  added 
the  dread  of  Divine  venf^eance.''  It  has  been  well  asked,  What 
would  become  of  all  the  non-saits,  if  witnesses,  when  they  came  to 
be  examined  in  court,  were  to  tell  the  same  story  as  they  related  to 
their  agent  before  he  raised  his  action  t  As  t&e  law  uses  an  oath, 
not  to  call  the  attention  of  God  to  man,  but  of  man  to  God,  on 
those  who  believe  in  the  moral  government  of  the  world,  it  can 
impose  no  further  obligation.  However,  it  is  not  to  be  denied,  in 
the  rea^nition  which  it  affords  of  the  juror's  belief,  the  law  obtains 
security  against  falsehood,  the  immediate  removal  of  which,  in  the 
kngoage  of  the  Common  Liaw  Commissioners,  ^^  would  tend  mate* 
lially  to  lessen  the  confidence  of  the  public  in  the  administration  of 
justice."  It  will  thus  be  seen  that  the  subject  is  a  large  and  inte- 
resting one;  and,  with  respect  to  its  most  important  branch,  the 
frequency  of  false  testimony  among  the  lower  class  of  witnesses  is 
beset  with  considerations  of  a  most  perplexing  kind.  One  thing  is 
clear,  that,  in  the  absence  of  aU  moral  restraint,  the  sole  security  we 
can  obtain  against  falsehood  is  the  dread  of  punishment,  certain  and 
immediate.  Common  as  is  the  crime  of  peijury,  we  do  not  think 
the  prosecutions  of  offenders  are  so  numerous  as  they  might  be.  It  is 
an  offence  perhaps  difficult  to  establish ;  but  we  think  that,  instead  of 
making  it  the  subject  of  a  formal  trial,  when  the  circumstances  of 
the  case  have  been  forgotten,  it  would  have  a  much  greater  effect 
on  the  minds  of  the  vulgar,  were  every  instance  of  prevarication 
certain  to  involve  an  immediate  sentence  to  a  considerable  period  of 
imprisonment. 


THE  MERCANTILE  LAW  AMENDMENT  ACTJ 
(Continued  from  page  250.^ 

BILLS. 

latter  part  of  this  important  statute  relates  to  bills  of  exchange 
nd  promissoty-notes,  and  certainly  no  portion  of  the  Act  was  more 
Dperatively  called  for  than  the  sections  (10-16)  introducing  uni- 
brmity  in  the  practice  of  the  three  kinmloms  respecting  this  class  of 
'  »cuments.  A  bill  of  exchange  shouloDe  like  a  bank-note,  of  equal 
lue  in  Scotland,  England,  and  Ireland,  having  its  negotiation  re- 
ilated  by  the  same  ruks,  and  carr^g  everywhere  the  same  qualities 
Dd  privileges.  This  is  the  principle  of  the  new  law  on  this  subject. 
"he  three  kingdoms  are,  in  point  of  law,  as  they  are  already  in  point 

'  (19  and  20  Viet.,  e.  60-<^fi  Aa  to  ammd  the  Lam  of  ScoOand  affecting 
^\and  Oommeru.) 
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of  fact,  treated  as  one  country ;  and  the  fiction  that  a  bill,  drawn  in 
Scotland  and  payable  in  England  or  Ireland,  or  vice  versa,  was  a 
foreign  instrument,  now  for  ever  disappears.  This  is  effected  by 
section  12,  which  is  in  these  terms : — "  Every  bill  of  exchange  drawn 
in  any  part  of  the  United  Kingdom  of  GrecU  Britain  and  Irehmd, 
the  islands  of  Man^  Guernsey^  Jersey,  Aldemei/,  and  Sarky  and  the 
islands  adjacent  to  any  one  of  them,  being  part^of  the  dominions  of 
Her  Majesty,  and  made  payable  in,  or  drawn  upon  any  person  resi- 
dent in  any  part  of  the  said  United  Kingdom  or  islands,  shall  be 
deemed  to  be  an  inland  bill ;  but  nothing  herein  contained  shall  alter 
or  affect  the  stamp-duty  if  any,  which,  but  for  this  enactment,  wooti 
be  payable  in  respect  of  any  such  bill." 

^^  i  oreign  bills,  as  distinguished  from  inland  bills,  are  such  as  me 
drawn,  or  payable,  or  both,  abroad,  or  drawn  in  one  realm  of  the 
United  Eangdom,  and  payable  in  another." — (Byles  313.)  The  eflect 
of  this  clause  is,  therefore,  to  subject  every  instrument  drawn,  and 
payable  in  any  part  of  the  United  Kingdom  to  precisely  the  same 
treatment,  with  respect  to  negotiation,  to  which  it  would  have  been 
liable  if  drawn  and  payable  in  Scotland.  We  say  with  respect  to  ne- 
gotiation, for  the  competency  of  summary  diligence  (since  it  relates 
not  to  the  right  but  to  the  remedy),  will,  as  in  all  such  cases,  still  be 
governed  by  the  lex  fori.  Already,  however,  the  Scotch  courts  have 
found  that  this  diligence — ^long  so  valuable  a  feature  in  the  law  of 
Scotland — could  be  effectually  raised  on  a  bill  accepted  in  England, 
and  therefore  a  foreign  inland  bill. — (Dow  v,  Kealey,  12  D.  1016.) 
The  competency  of  summary  diligence,  as  part  of  the  law  of  the 
country,  where  the  instrument  was  enforced,  was  affirmed  in  similar 
circumstances,  in  Mackenzie  v.  Hall. — ^17  D.  164.)  By  the  pro- 
viso as  to  the  stamp  duty,  the  rule  remains,  that,  though  our  courts 
do  not  take  into  account  the  revenue  laws  of  foreign  states,  they  are 
bound  to  see  that  a  bill  or  note,  drawn  and  payable  in  any  part  of 
the  British -empire,  carries  the  stamp  which  the  law  of  the  place 
imposes. 

In  making  a  bill  of  exchange  or  promissory  note,  no  particular 
form  is  necessary,  provided  it  has  the  requisites  essential  to  give  it 
a  negotiable  character.  These  are, — let.  That,  if  a  bill,  it  contiuns 
a  peremptory  order  to  pay  from  the  drawer  to  the  drawee,  and  not 
simply  a  bare  request,  as,  "  please  pay,"  etc. ;  that,  if  a  note,  the 
promise  is  absolute  and  unconditional,  and  not  merely  a  bare  ac- 
knowledgment of  debt,  like  an  I.  O.  U. ;  2rf,  That  the  sum  payable 
is  in  money  sterling,  and  not  in  commodities,  or  in  what  is  a  mere 
security  for  money,  as  bank  or  railway  stock ;  and  that  the  under- 
taking is  not  to  do  some  act  or  service,  and  to  pay  a  certain  sum,  or 
alternatively  to  do  something,  or  to  pay.  3d.  That  the  term  of  pay- 
ment is  not  conditional  on  a  contmgency,  but  if  not  specifiea,  is 
made  dependant  on  an  event  notorious,  and  morally  certain  to  hap- 
pen, e.g,j  when  a  Government  ship  is  paid  off,  or  inevitable,  as  at  a 
party's  death  (but  not  at  his  marriage).     Beyond  these,  howerer. 
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a  bill  has  varioas  parte,  which,  though  usual  and  perhaps  expe- 
dient, are  not  indispensable  to  ite  validity.     One  of  these  is  the  date. 
Erskine  (Inst.  iii.  2,  26),  on  the  authority  of  an  old  case  (Douglas 
r.  Brown,  M.  1429),  says : — "  Our  usage  rejects  bills  which  have  no 
date."     This  is  a  misapprehension ;  a  date  is  only  essential  when 
the  bOl  is  payable  a  certain  number  of  days  after  date ;  for  then  it 
is  necessary  to  determine  the  time  of  payment,  but  the  omission 
may  be  supplied  by  written  evidence.    In  England  and  Ireland,  on 
the  other  hand,  a  bill  without  a  date,  like  a  deed  undated  (whidh  is 
treated  as  made  when  delivered),  is  held  to  be  dated  on  the  day  of 
issue,  and  this  is  proveable  by  parole.    This  seems  the  preferable 
role ;  for  if  there  is  any  hardship  in  it,  the  maker  is  the  proper  party 
to  suffer  the  penalty  of  his  negligence.    It  would  never  do,  however, 
to  extend  to  such  an.  instrument  the  privilege  of  summary  diligence ; 
ibr  it  is  of  the  very  essence  of  this  process,  that  the  document  on 
which  it  proceeds  is  sufficient  per  ae  to  assert  its  own  character — 
complete  in  iteelf,  and  ex  facie  regular  in  all  respects.     While, 
therefore^  where  die  date  has  been  omitted,  it  is  now  (sect.  10) 
competent  to  prove,  by  parole  evidence,  the  true  date  at  which  such 
bill  or  note  was  issued  :  the  clause  has  been  judiciously  guarded  with 
the  proviso,  that  "  summary  diligence  shall  not  be  competent  on  any 
bill  or  note  issued  without  a  date." 

The  next  stage  in  the  history  of  a  bill,  after  leaving  the  makei^s 

hands,  is  the  presentment  of  it  to  the  drawee,  with  a  demand  to  make 

himself  liable  by  accepting  it.     Acceptance  operates  as  an  assign* 

ment  of  the  funds  of  the  drawer  which  are  in  the  hands  of  the  drawee 

(if  there  are  any  in  that  position).    It  has  always  been  the  law  of 

Scotland,  that  an  acceptance,  to  be  effectual,  must  be  written  on  the 

biU.     The  signature  of  the  drawee  is  sufficient,  with  or  without  such 

words  as  "  accepted,"  "  seen,"  "  presented," — ^the  only  one  requisite 

being  that  the  acceptance  should  be  reconcilable  with  the  terms  of 

the  address.— (Johnston  v.  Cleftonhill  Coal  Co.,  15  D.  84.)     He 

may  even  use  his  mark,  or  sign  by  initials,  provided  the  subscription 

can  be  supported  by  evidence. — (Kennedy  v.  Watson,  1816,  F.  C.) 

Although^  for  reasons  already  stated,  a  bill  so  accepted,  would  not 

warrant  summary  diligence.     Though  proof  of  a  verbal  promise  to 

accept  is  inadmissable  with  respect  to  both  foreign  and  inland  bills 

— a  promise  to  accept,  contained  in  a  separate  writing,  would,  like 

any  other  similar  undertaking,  be  sufficient  to  ground  an  action  to 

the  effect  of  completing  the  bill  as  an  assignment,  but  no  more*    In 

England  and  Ireland  this  matter  has  been  regulated  in  the  same 

way  by  the  1  and  2  Geo.  IV.,  c.  78,  which  aboBshes  the  practice  of 

BQstaining  acceptances  by  word  or  in  a  separate  writing,  and  enacted 

for  the  whole  United  Kingdom,  that  from  and  after  the  1st  day  of 

Aogust  1821,  no  acceptance  of  any  inland  bill  of  exchange  shall  be 

^(ifficient  to  charge  any  person,  unless  such  acceptance  be  in  writing 

^U  such  bill,  or  if  there  be  more  than  one  part  of  such  bill,  or  one 

VOL.  I.— wo.  VI.  JUKE  1867.  r  r 
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of  the  said  parts."  As  this  statute  refers  only  to  inland  bills,  the 
acceptance  of  a  foreign  bill  could,  as  before  its  enactment,  be  either 
verbal  or  by  detached  writing.  Thus,  a  conflict  has  arisen  in  the 
practice  of  the  two  countries,  on  a  point  regarding  which  it  is  mani* 
festly  for  the  interests  of  commerce  there  should  be  perfect  uniformity. 
The  evil  is  remedied  by  sect.  11,  which  enacts  that  throughout  the 
United  Kingdom,  the  acceptance  of  all  bills — inland  as  well  as  foreign, 
must  be  in  writing,  and  appear  upon  their  face.  The  section,  borrow- 
ing the  language  of  the  Act  of  Geo.  IV.,  is  as  follows : — "  No  accept- 
ance of  any  biU  of  exchange,  whether  inland  or  foreign,  made  after 
the  31st  of  December  1856,  shall  be  sufficient  to  bind  or  charge  any 
person,  unless  the  same  be  in  writing  on  such  bill ;  or  if  there  be 
more  than  one  part  of  such  bill,  or  one  of  the  said  parts,  and  signed 
by  the  acceptor,  or  some  person  duly  authorised  by  him." 

The  words  "signed  by  the  acceptor,"  are  an  addition  to  the 
older  statute.  There  are  many  cases  in  the  Diet.,  such  as  Thom- 
son V.  Shiel  (M.  16810);  M'llwaith  r.  M^Chicken  (M.  16820); 
where  a  subscription  by  mark  or  initials  has  been  sustained  as  a 
sufficient  subscription.  See  Tait,  Evid.,  66.  Signature  b^  notary 
and  witnesses,  as  in  Dinwoodie  v.  Johnston  (M,  1419)  is^  how- 
ever, now  a  useless  formality,  for  the  acceptances  may  be  made 
"  by  some  person  duly  authorised"  by  the  acce{)tor.  The  autho- 
rity of  the  agent  to  sign  by  procuration,  may  either  be  in  virtue 
of  a  special  written  mandate,  to  draw  or  accept  the  particular 
instrument,  or  to  draw  and  accept  bills  generally.  Mr  Thomson 
(p.  221),  doubts  whether  a  verbal  mandate  would  be  effectual  in 
Scotland :  but  the  more  modem  practice  in  both  ends  of  the  island, 
is  to  sustain  the  authority  of  the  agent,  when  it  proceeds  either  from 
express  verbal  instructions,  or  may  be  implied  from  conduct  on  the 
part  of  the  principal,  indicadng  knowledge  and  approval  of  the 
agents  proceedings.  In  fact,  no  particular  form  of  appointment  is 
necessary — the  sole  rule  being,  that  it  will  not  be  presumed,  and  when 
from  proper  evidence  it  does  appear,  it  will  be  strictly  construed. 
For  example,  an  agent  appointed  to  transact  business  generally,  and 
to  receive  and  discharge  debts,  cannot  accept  a  bill  to  the  effect  of 
binding  his  principal.  This  was  established  by  Murray  v.  East 
India  Co.,  5  6.  ana  Al.  204,  and  has  been  followed  in  a  great  many 
cases.  In  Davidson  o.  Stanley  (5  M.  and  G.),  the  acceptor  was  a 
farm  bailiff,  through  whose  hands  all  the  payments  and  receipts  took 
place,  and  it  was  found  that  such  a  person  had  no  authority  to 
pledge  the  credit  of  his  employer,  by  drawing  and  indorsing  bills  of 
exchange,  in  name  of  the  latter.  The  existence  of  such  authority^ 
it  was  observed,  could  not  be  presumed  in  the  absence  of  all  direct 
evidence  on  the  subject.  Where  such  evidence  of  authority  was 
not  furnished,  there  must  be  clear  and  distinct  proof  of  circum* 
stances  establishing  it  by  implication,  such  as  the  knowledge  and 
homologation  of  a.  former  bill,  similarly  drawn  and  indorsed  as  in 
Llewellyn  r.  Macknorth,  13  M.  and  W.  598«     Assuming  that  he  is 
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invested  with  sufficient  authority,  the  agent  mast  be  careful  to  show, 
for  his  own  sake,  that  he  signs  only  as  agent.     The  usnal  mode  is  to 
add  the  words,  ^  without  recourse ;"  but  be  is  held  to  be  peraonally 
liable,  unless,  to  nse  the  words  of  Lord  Ellenborough,  ^'he  states  upon 
the  face  of  the  bill,  that  he  sabscribes  for  another ;  unless  he  says 
plainly  I  am  the  mere  scribe." — (Leadbitter  v.  Farrow,  5  M.  and  Sel. 
345.)    In  that  case  the  defender,  the  agent  of  a  bank  at  Durham, 
drew  the  following  bill : — "  Pay  to  the  order  of  A.  B.  L.50,  value 
received,  which  place  to  the  account  of  Durham  Bank,  as  ordered," 
and  subscribed  his  own  name.     He  was  held  personally  liable ;  for 
thongh  the  pursuer  knew  the  defender  to  be  agent,  the  bill  contained 
nothing  to  show  that  he  had  signed  in  the  character  of  procurator. 
In  Telfer  v.  James  (1  S.  290),  the  Court  of  Session  held  a  principal 
to  be  liable  for  a  bill  which  had  been  signed  by  his  duly  authorised 
agent  in  his  individual  name ;  but  the  decision  was  reversed  on 
appeal  (2  Sh.  App.  219).    To  the  same  effect  is  Chiene  v.  Wes- 
tern Bank  of  Scotland  hO  D.  1523).     A  bill  was  drawn  by  the 
law  agent  of  Campbell  of  Islay  upon  his  factor  for  L.1500,  ^^  value 
in  account  with  W.  F.  Campbell,  Esa.  of  Islay."     Mr  Chiene,  the 
acceptor,  who  was  designatea  in  the  oill,  "  Factor  of  Islay,"  signed 
simpliciter :    the   acceptance  was  held  on   consultation  of  all  the 
'udses,  to  be  his  own  individual  acceptance,  making  him  personally 
liable.    In  a  recent  case,  an  order  to  pay  to  the  drawer's  order  at 
three  months  after  date,  a  sum  of  money  ^^  for  value  received  in 
machinery,  supplied  the  adventurers  in  Hayter  and  Holme  Moor 
Mines,"  was  delivered  to  "  Mr  W.  Charies."     He  wrote  upon  it, 
accepted  for  the  Company,  "  W.  Charles,  pursuer,"  and  he  was  found 
to  be  personally  liable  as  acceptor.  —  (Mare  v.  Charles,   5  £1. 
and  Bl.  978.)     Un  the  other  hand,  the  use  of  the  words  per  pro- 
cnration,  are  an  express  intimation  of  a  specially  limited  authoritv — 
soiBcient  to  place  tne  other  party  under  an  obligation  to  inquire  into 
the  nature  and  extent  of  this  agent's  authority,  in  order  to  ascertain 
his  right  to  act  in  the  character  which  he  assumes. — (Alexander  v» 
Mackenzie,  6  C.  B.  766.) 

By  sect.  48  of  the  Joint  Stock  Companies  Act  1856  (19  and  20 
Vict.,  c  47)  a  promissory  note,  or  bill  of  exchange,  shall  be  deemed 
to  have  been  made,  accepted,  or  indorsed,  on  behalf  of  any  company 
registered  under  that  Act,  if  made,  accepted,  or  indorsed,  in  the 
name  of  the  company,  by  any  person  acting  under  the  express  or 
implied  authority  of  the  company. — (See  Aggs  v.  Nicholson,  25  L.T., 
Exch.  848.) 

The  only  further  remark  we  have  to  make  with  regard  to  the 
form  of  a  bill,  is,  that  a  difference  still  prevails  in  the  laws  of  the  two 
countries  as  to  the  necessity  of  the  words  payable  "  to  order,"  or  to 
^  bearer,"  in  order  to  make  the  bill  negotiable.  In  the  former  case, 
it  is  transferable  by  indorsation ;  and  in  the  latter,  by  mere  delivery 
in  both  countries;  but,  while  in  England,  the  absence  of  either  of 
the  expreesions  makes  the  instrument  good  only  in  the  hands  of  the 
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pfljee  named,  there  is  no  such  restriction  in  Scotland.  This, 
which  is  a  rule  of  our  common  law,  is  supported  by  the  declaratory 
enactment  of  1696,  c.  25^  exempting  the  indorsation  of  bills  from 
the  nuUity  attaching  to  writs  blank  in  the  creditor's  name.  The 
Scotch  is  manifestly  the  much  preferable  rule;  for  bills  and  notes 
being  essentially  negotiable  instruments,  should  not  be  deprived  of 
that  character  unless  the  right  of  transference  is  restricted  in  terms 
specially  expressed  upon  their  face.  The  contrary  rule,  however,  in 
England  has  been  allowed  still  to  remain,  there  being  no  provision 
on  the  subject  in  the  English  Mercantile  Amendment  Act  (19  and 
20  Vict,  c.  97.) 

To  pi'eserve  recourse  against  the  obligants  on  a  bill,  it  has  hitherto 
been  usual,  in  the  event  of  its  being  dishonoured,  to  require  notanal 
evidence  of  both  the  fact  of  presentment  for  acceptance,  and  of  pre- 
sentment for  payment.  The  former  is  chiefly  reouisite  where  the 
bill  is  payable  at,  or  after,  sight,  in  order  to  determme  the  period  of 
its  maturity;  but,  where  the  term  of  payment  is  precisely  fixed  by 
the  instrument  itself,  the  procedure  is,  of  course,  not  so  necessary. 
Accordingly,  a  bill  payable  so  many  days  after  date,  need  not  be 
presented  till  it  is  due,  Jamieson  v.  Gillespie,  M.  1579,  where 
a  protest  for  non-payment,  without  presentment  for  acceptance  at 
all,  was  found  to  be  a  due  negotiation.  Where  acceptance  is  de- 
clined, or  payment  is  refused,  a  protest  by  a  notaiy^public  before 
two  witnesses,  has  been  always  required  in  this  country,  with  regard 
to  both  foreign  and  inland  bills.  The  proceeding  is  chiefly  requisite 
as  a  warrant  for  summary  diligence,  and  is  not,  perhaps,  essential  in 
order  to  make  good  the  nolder*s  claim  against  the  acceptor  or  maker 
of  the  bill  or  note;  for  against  this  person,  as  the  proper  debtor,  the 
unprotested  bill  might  form  sufficient  ground  for  an  ordinary  action. 
But  a  protest  is  the  sole  foundation  of  the  holder^s  claim  against 
other  parties,  and  so  indispensable  to  preserve  recourse,  that  the 
omission  could  not  be  supplied  by  witnesses,  oath  of  party,  or  other 
evidence.  In  England,  on  the  other  hand,  the  formality  has  nerer 
been  required,  save  with  respect  to  foreign  bills.  In  inland  bills, 
recourse,  in  the  event  of  dishonour,  was  sufficiently  preserved  by 
notice  of  the  fact  being  communicated  by  the  holder  to  the  parties 
whom  he  means  to  hold  liable.  This  is  now  made  our  law  on  this 
subject.  A  notarial  protest  will  be  still  necessary  on  a  foreign  bill ; 
but  on  an  inland  bill  it  is  no  longer  requisite,  unless  when  it  is  meant 
to  follow  up  the  step  with  summary  diligence.  This  process  still 
proceeds  in  the  manner  appointed  by  the  Act  1691,  c.  20  (extended 
to  inland  bills  and  promissory  notes  by  1696,  c.  36,  amended  by  the 
12  Geo.  Ill,  c.  72,  and  modified  by  1  and  2  Vict.,  c.  114).  By 
the  former  statute,  it  is  enacted,  "  That  protest  for  non-payment  and 
non-acceptance  with  the  bill  of  exchange  prefixed,  shall  be  register- 
able  within  six  months  after  the  date  of  the  said  bill,  in  case  of  non- 
acceptance,  or  after  the  falling  due  thereof  in  case  of  non-payment^ 
and  '^failing  the  said  protests  be  not  duly  registered  within  six  months. 
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the  said  bills  and  the  protests  are  not  to  have  summary  execution,  but 
only  to  be  pursued  bj  ordinary  action  as  accords."     While,  there- 
fore, the  protest  has  been  abolished  as  a  sine  qua  nouj  to  preserve  re- 
course on  an  inland  bill,  the  old  law  still  remains  the  same  with  re- 
gard to  foreign  bills,  and  as  a  preliminary  to  raising  summary  dili- 
gence.    The  section  of  the  statute  on  this  point  is  in  these  term§: — 
''  From  and  after  the  passing  of  this  Act,  when  any  inland  bill  of 
exchange  shall  be  presented  for  acceptance  or  for  payment,  and 
the  same  shall  be  dishonoured  by  not  being  accepted  or  paid ;  or 
where  any  promissoiy  note  shall  be  presented  for  payment,  and  dis- 
honoured by  not  being  paid,  it  shall  not  be  necessary  that  a  notarial 
protest  shall  be  taken  on  such  bill  of  exchange  or  promissory  note, 
in  order  to  preserve  recourse  against  the  drawer  or  mdorser  of  such 
bill  or  promissory  note  respectively ;  but  it  shall  be  sufficient  to 
prove  such  presentment  and  dishonour,  to  the  effect  of  preserving 
recoorse  as  aforesaid  by  other  competent  evidence,  written  or  parole: 
Provided  always,  that  nothing  herein  contained  shall  be  taken  to 
affect  the  necessity  for  a  notarial  protest,  in  order  to  entitle  the  holder 
of  any  bill  or  note  to  proceed  with  summary  diligence  thereon." 

But  besides  taking  a  protest,  the  holder  is  bound  to  make  intima- 
tion of  the  dishonour  to  the  other  parties  liable.     The  notice  might 
be  communicated  in  writing  in  any  terms,  or  in  any  other  way — the 
conveyance  of  information  of  the  fact,  which  is  the  essential  thing, 
being  provable  pro  ut  de  jure. — (Menzies*  Lect.,  360,  and  ca«  cit.) 
A  verbal  notice  has  been  repeatedly  held  safficient;  but  where 
writing  is  used,  the  notice  should  be  sufficient  for  the  purpose. 
Thus,  while  the  simple  word  ''  dishonoured"  has  been  sustained,  as 
embracing  both  the  ideas  of  presentment  and  non-payment,  the  ex- 
pression "  unpaid"  is  not  sufficient,  because  it  does  not  necessarily 
imply  that  the  bill  has  been  presented,  unless  the  fact  were  made 
sufficiently  clear  by  the  mention  of  other  circumstances  in  the  letter 
—e. g.y  a  charge  for  noting. — (See  the  point  discussed  in  Byles,  215.) 
So  much  for  the  manner  of  the  notice.     With  respect  to  the  time, 
it  has  always  been  the  rule  in  both  countries,  with  regard  to  foreign 
bills,  that  tne  notice  should  be  given  within  a  reasonable  time — t. «., 
by  that  or  next  da/s  post — or,  at  all  events,  within  such  a  period  as, 
without  reauiring  the  holder  to  abandon  everything  else  in  order  to 
make  the  intimation,  would  not  expose  him  to  a  charge  of  undue 
delay.    The  English  rule  is  the  same  with  regard  to  inland  bills. 
Thus,  supposing  A  draws  in  favour  of  B,  and  the  bill  is  indorsed  to 
C,  and  is  dishonoured  on  Monday.     C  has  Tuesday  to  give  notice 
tc>  A  or  B,  and  B  has  Wednesday  to  give  notice  to  A.     By  an  un- 
fortonate  blunder,  however,  committea  at  the  passing  of  the  12'Geo. 
HI.,  c.  72,  a  holder  in  Scotland  is  allowed  fourteen  days  to  give 
liotice  on  an  inland  bill.     This  is  a  mistake,  of  course,  which  is  now 
rectified ;  but  the  circumstance  of  its  occurrence  may  be  explained 
"I  the  words  of  the  Commissioners.     The  period  of  fourteen  days 
for  giving  notice  is  allowed,  they  say,  "  by  the  express  words  of  the 
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12  Geo.  III.y  c.  72,  sect.  41.     It  is  by  some  supposed  that  tbe  danse 
was  introduced  from  a  misunderstanding  as  to  the  effect  of  the 
English  statute  3  and  4  Anne,  c.  9,  sect.  5.     By  that  Act,  sect.  4, 
it  was  provided  that  inland  bills  might  be  protested,  as  in  the  case 
of  foreign  bills ;  and  then  sect.  5  enacted  that,  if  such  bills  were  not 
accepted  in  writing,  no  drawer  should  be  h'able  to  pay  any  costs, 
damages,  or  interest  thereupon,  unless  a  protest  were  made  for  soch 
non-acceptance,  and  within  fourteen  days  after  such  protest,  notke 
thereof  given  to  the  party  from  whom  such  bill  was  received ;  and 
there  was  a  similar  provision  for  protest  for  non-payment  and  notice 
thereof.     It  is  supposed  that  the  framers  of  the  1 2  Geo.  III.,  c  7^, 
sect.  41,  imagined  that  this  statute  of  Anne  had  allowed  fonrt«n 
days  for  giving  notice  of  dishonour,  to  preserve  recourse,  and  there- 
fore adopted  that  rule  for  Scotland."    The  assimilation  on  this  point, 
the  desirability  of  which  is  beyond  question,  is  effected  by  sect.  14, 
which  is  in  these  terms : — **  When  any  inland  bill  of  exchange 
shall  be  presented  for  payment  or  acceptance,  and  such  acceptance 
or  payment  shall  be  refused,  or  where  any  promissory  note  snail  be 
presented  for  payment,  and  payment  shall  be  refnsed,  notice  of  the 
dishonour  of  sncn  bill  or  promissory  note,  by  such  refusal  to  accept 
or  pay,  shall,  in  order  to  enable  the  holder  to  have  recourse  to  any 
other  party,  be  given  in  the  same  manner,  and  within  the  same 
time,   as  is  required  in  the  case  of  foreign  bills  by  the  law  of 
Scotland." 

In  both  England  and  Scotland  a  bill  imports  consideration :  but 
there  was  an  important  difference  in  the  laws  of  the  two  countries, 
as  to  the  proof  by  which  the  presumption  could  be  rebutted  in  the 
case  of  bills  lost,  stolen,  or  fraudulently  obtained.  While  in  England 
and  Ireland,  proof  that  a  bill  is  so  vitiated  in  character,  shifts  the 
burden  of  proof  as  to  want  of  consideration,  in  Scotland  the  onus  of 
showing  that  the  holder  gave  no  value,  remains  on  the  party  songbt 
to  be  charged.  Moreover,  as  to  the  medium  of  proof  competent  in 
similar  circumstances,  the  rule  of  the  law  of  England  is  much  mow 
equitable  than  that  of  the  law  of  Scotland.  While,  by  the  former, 
want  of  consideration  is  proved,  like  any  other  disputed  fact,^  ut^e 
jure^  in  Scotland,  on  the  principle  that  the  effect  or  a  writing  cannot  be 
taken  away  except  by  writing,  the  evidence  that  it  was  not  acquired 
onerously  or  in  honafidey  is  limited  to  the  party*s  writ  or  oath.  As 
stated  in  Wallaces  v.  Barrie  (M.  1484),  "  The  law  presumes  that 
the  acceptor  gets  value,  and  this  presumption  can  only  be  taken  off 
by  writ  or  oath  of  party."  The  rule  has,  however,  been  considerably 
relaxed  in  more  modern  cases,  particularly  in  Bannatyne  tj.  Wilson 
(18  D.  230),  where,  following  Hunter  v.  George's  Trustees  (7  Wil. 
and  Shaw,  App.  833),  it  was  held  that  circumstances  raising  grave 
suspicion,  were  sufficient  to  elide  the  presumption  of  bona  fides  to 
the  extent  of  letting  in  circumstantial  evidence  of  want  of  consid^ 
ration.  The  same  equitable  principle  is  adopted  in  the  statute  to 
the  fullest  extent,  by  its  being  enacted  that  the  holder  of  a  bill  lost, 
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Stolen,  or  fraudulently  obtained^  is  bound  to  prove,  by  parole  or 
other  evidence,  that  he  gave  value  therefor. — (Sect.  15.) 

"  After  a  bill  or  note  is  due/'  says  Lord  EUenborougb,  ^^  it  .comes 
disgraced  to  the  indorsee,  and  it  is  his  duty  to  make  inquiries  con* 
ceming  it ;  if  he  takes  it,  and  gives  full  consideration  for  it — he 
takes  it  on  the  credit  of  the  indorser,  and  subject  to  all  the  equities 
with  which  it  may  be  encumbered." — Tonson  r.  Francis,  1  Camp. 
19;  where,  in  a  case  relating  to  an  accommodation  bill,  the  in- 
dorsee, who  gave  consideration  for  it,  could  not  recover  any  more 
than  the  drawer,  who  had  given  none.  The  rule,  of  course,  does 
not  embrace  questions  of  a  collateral  kind  between  the  parties,  such 
as  compensation,  setoff,  etc.;  but,  limited  as  it  is  to  objections 
intrinsic  to  the  document  itself,  it  is  much  more  equitable  than  the 
doctrine  of  Scotch  law,  that  the  bona  fide  indorsee  of  a  bill  overdue, 
^ith  DO  marks  of  dishonour  upon  it,  is  not  subjected  to  such  latent 
objections.  The  fact  of  the  bill  coming  to  him  in  such  circum- 
stancesj  is  enough  to  arouse  any  prudent  man's  suspicions;  and 
therefore  we  think  assimilation  has  been  wisely  obtained  in  this  par- 
ticular, by  its  being  enacted  by  the  16th  and  concluding  section  on 
this  subject : — "  Where  any  Dill  of  exchange  or  promissory  note 
shall,  afler  the  passing  of  this  Act,  be  indorsed,  after  the  period 
when  such  bill  or  exchange  or  promissory  note  became  payable,  the 
indorsee  of  such  bill  or  note  shall  be  deemed  to  have  taken  the  same, 
subject  to  all  objections  or  exceptions  to  which  the  said  bill  or  note 
was  subject  in  the  hands  of  the  indorser." 

With  this  article  we  conclude  our  review  of  this  statute.  If  we 
lave  not  sufficiently  examined,  we  hope  we  have  partly  indicated, 
the  very  extensive  changes  which  \i  has  introduced  into  the  law  of 
Scotland,  and  the  difficulties  which  are  likely  to  occur  under  its 
operation.  On  the  whole,  however,  it  contains  many  admirable 
provisions ;  and,  considering  the  desirableness  of  the  great  object 
which  it  is  intended  to  serve,  we  cheerfully  accept  it  as  the  first  of 
a  seri^  of  Acts,  which,  year  after  year,  must  continue  to  be  passed, 
till,  in  the  laws  of  the  United  Kingdom,  perfect  assimilation  is 
obtained. 


THE  LAW  OP  LUNACY. 


The  Beport  upon  ^'  Lunatic  Asylums  in  Scotland,"  has  filled  the 
public  mind  with  surprise,  horror,  and  indignation.  The  revelations 
made  are  such  as  to  justify  and  call  for  the  most  unmeasured  cen- 
sture  upon  those  who  shall  be  found  responsible  for  the  outrages 
conunitted.  In  the  meantime,  it  may  not  be  uninteresting  to  examine 
tbe  Commissioners  Report,  from  a  purely  legal  point  of  view,  with 
the  view  of  ascertaining  whether  the  evils  exposed  arise  from  defects 
ill  our  law,  or  from  its  defective  administration.  In  tlie  former 
case,  the  responsibility  rests  with  the  country.    In  the  latter,  the 
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blame  attaches  to  certain  individuals ;  the  general  question  is  nar- 
rowed to  one  of  official  incompetency :  and  the  cure  required  most 
be  something  more  than  the  creation  of  new  Boards,  and  the  pas- 
sing of  further  Acts  of  Parliament.     In  the  House  of  Commons, 
the  Government)  through  the  Home  Secretary  and  Lord  Advocate 
has,  in  the  most  unquaSfied  terras,  thrown  the  whole  responsibility 
and  blame  upon  the  people  of  Scotland.    The  Lord  Advocate  is 
reported  to  have  said,  ^^  Ihat  so  far  from  regretting  the  publication 
of  that  Keport,  or  the  statements  made  by  his  hon.  friend,  he 
rejoiced  at  them  frx>m  the  bottom  of  his  heart,  because  i\m  state 
of  matters  had  for  a  hfig  time  been  a  diegrace  and  a  scandal  to  Sect- 
land,    The  people  of  that  country  had  known  that  it  was  a  dis- 
grace and  a  scandal.     An  attempt  had  been  made  to  remedy  iu 
but  that  attempt  had  failed.     The  Commissioners,  in  their  Keport, 
suggested  certain  matters  as  the  ground  work  of  a  remedy;  and 
in  referring  to  the  measure  introduced  by  his  much  lamented  friend, 
Lord  Rutherford,  he  found  that  it  included  all  these  suggestions. 
Therefore,  had  that  bill  been  passed  in  the  year  1848,  this^sgrace-  : 
fill  state  of  things  would  have  been  put  an  end  to.     What  was  the 
fate  of  that  measure  ?     Not  a  single  petition  was  presented  in  its 
favour;    while,  on  the  other  hand,  twelve  counties  in  Scotland 
petitioned  against  it.     Therefore  it  was  not  the  fault  of  the  Gorem- 
ment  of  that  day,  that  this  state  of  things  continued.'' 

We  shall  see  whether  the  charge  is  well  founded  or  not,  by  a 
brief  examination  of  the  existing  law  of  Scotland  regarding  lunatics. 

I.  At  Common  Law. — The  restraint  under  which  fetuouspe^ 
sons  are  placed,  is  necessary.  1st,  For  the  protection  of  the  in- 
dividual nimself.  2d,  For  the  protection  of  society.  The  duty  of 
authorising  the  requisite  coercion,  of  seeing  that  it  was  properly 
modified,  and  at  the  same  time  of  preventing  the  richts  ot  persons 
being  interfered  With  as  insane,  who  are  really  not  so,  is  vested  in  the 
sheriffs  of  the  counties.  Hume  (2.  60.)  thus  defines  their  powers. 
"  In  describing  the  peculiar  powers  of  the  Court  of  Justician',  I 
have  given  an  account,  in  some  measure,  of  the  jurisdiction  also  ot 
the  sheriff,  who  is  an  officer  of  equal  antiquity  as  any  other  in  our 
establishment,  and  next  to  the  justice  and  his  deputies,  has  alwap 
had  the  principal  charge  of  all  things  which  relate  to  the  conse^ 
vation  of  the  peace,  the  maintaining  of  good  order ,  and  the  execution 
of  tlie  Idng*s  laws  within  his  bounds — as  guardian  of  the  polieey  a«^ 
judge  ordinary  of  the  shire^  as  well  in  criminal  as  in  civU  tnatteri* 
The  sheriff  has  tnerefore  a  jurisdiction,  under  the  exceptions  and  bmi- 
tations  ^' already  detailed,  in  all  transgressions,  against  either  [oar 
common  or  ancient  statutory  law ;  and  more  especially  in  all  that 
are  punishable  only  with  arbitrary  pains.  Thus  he  has  the  cog- 
nisance of  all  offences  against  the  king's  peace,  such  as  assaolti 
affray,  mobbing,  bearing  of  unlawfiil  weapons,  hamesuoken,  incen- 
diary letters,  or  any  manner  of  violent  threats." 
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The  statates  regarding  lunatics  do  not  detract  from  these  powers. 
55  Geo.  III.9C.  69,  sect.  23,  enacts,  ^'  That  the  powers  and  autooritics 
graoted  by  this  Act  to  sheri£Es  and  Stewarts  depute  wid  their  sub- 
stitates,  shall  be  without  prejudice  and  in  addition  to  all  powers  and 
anthoriti^  now  competent  to  them  by  law ;  all  which  powers  and 
authorities  shall  and  ma  j  be  exercised  in  the  execution  of  this  Act, 
Of  well  08  the  powers  and  authorities  herebj  granted." 

It  thus  appears  that  the  duty  of  protecting  Innatics,  as  well  as 
other  subjects,  still  rests  upon  the  sheriffs  of  the  counties* 

II.  The  Statutes  regarding  Lvmaties. — These  are  55  Qeo.  lU,,  c. 
69, 9  Geo.  IV.,  c.  34,  and  4  and  5  Vict.,  c  60. 

1.  Am  to  the  Confinement  of  Persons  said  to  he  Insane* 

An  order  ftom  the  sheriff  is  required  for  the  confinement  of  erery 

Inaalic,  either  in  a  private  house  or  public  asylum,  except  in  thie 

sTDgje  case  of  one  lunatic  being  taken  care  of  by  a  relative  ^ra- 

toitonsly. — 55  Cteo.  III.|  c.  69,  sect.  8  and  sect.  18,  and  9  Ueo. 

ly.,  c  34,  sect.  5. 

As  these  orders  have  sometimes  been  granted  fi>r  theconfinem^t 
of  sane  persons,  we  must  look  into  the  grounds  on  which  they  should 
be  given.  55  Geo.  Ill,,  c.  69,  sect.  8,  provides,  that  no  person  shall 
be  confined  without  an  order  iiom  the  shenff  or 'his  substitute, 
''  who  shall  forthwith  satisfy  himself  as  to  the  propriety  of  granting 
such  an  order  by  the  certincate  or  report  of  megicid  persons^  and 
otherwise  as  the  dreumstanees  of  the  ease  may  seem  to  require." 
This  provision  now  applies  to  lunatics  to  be  confined  either  in  private 
or  public  asylums.  The  whole  responsibility  of  confining  every 
lunatic  is  thus  left  entirely  with  the  dieriff.  He  is  bound  to  in- 
vestigate each  case,  and  satisfy  himself,  by  oKedlcal  evidence  and 
otherwise,  that  the  order  should  be  granted.  The  object  of  the 
enactment,  manifestly,  was  not  to  remove  the  high  responsibility 
of  detennining  wbetiier  the  man  was  insane  finm  the  judge  to 
medkml  witnesses,  but  to  insure  that  the  jud^  should  not  form 
a  jndgment  without  having  good  medical  evidence  before  him. 
Some  persons,  however,  seem  to  have  the  uoti<m,  that  a  medical 
certificate  is  a  sort  of  vranant  on  which  idoae  the  judge  is  quite  safe 
toproeeed. 

As  to  whether  the  report  of  one  or  more  medical  persons  is  re- 
quired, it  appears  to  us  that  sect.  8  requires  a  eerti/ieate  signed  by 
iQedical  pmons,  and  thai  sect.  9  requires  that  one  should  have  a 
certain  standing  in  his  profession.  Section  8  is  distinct  enough,  and 
section  9  is  certainly  not  inconsistent  with  it.  In  ekher  view,  the 
sheriff  is  bound  to  satisfy  himself.  If  he  grants  an  order  withont 
sufficient  evidence,  he  alone  is  to  blame. 

In  conclusion,  upon  this  point,  we  must  state  onr  conviction,  that 
the  law  which  leaves  the  question  of  a  man's  sanity  to  the  judiciid 

VOL  L-^HO.  n.  Jims  iSf  7.  a  Q 
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investigation  and  determination  of  a  high  and  responsible  legal 
authority,  is  the  best  security  we  can  hope  for  against  wrongous 
imprisonment  in  madhouses ;  and  that,  in  this  respect  at  least,  the 
law  of  Scotland  is  not  a  disgrace  to  its  people. 

2.  Treatment  of  Lunatics  under  Confinement 

(1.)  Public  Asylums. — SheriflRs  and  their  substitutes  may  at  all 
times  inspect  asylums ;  and  they  are  bound  to  make  two  visi^ 
yearly,  the  sheriff  making  one,  and  he  or  his  substitute  another,  on 
which  occasions  they  are  to  be  accompanied  by  medical  inspectors. 
The  sheriff  has  no  power  to  make  regulations  in  these  establisJi- 
ments,  but  he  may  refuse  to  grant  warrants  for  confinement  in  sit 
one  with  which  he  is  not  satisfied.  The  law  trusts  the  regulation  of 
these  institutions  to  the  bodies  incorporated  under  their  charters. 

(2.)  Licensed  Houses. — No  lunatic  can  be  confined  in  any  house 
kept  for  the  insane,  without  a  licence  from  the  sheriff  authorizing  him 
to  oe  there  detained.  The  responsibility  of  granting  these  licences 
rests  entirely  with  the  sheriff.  K  he  grants  them  to  improper 
houses,  or  without  investigation,  he  alone  is  to  blame.  The  sheriff 
is  bound  to  inspect  these  establishments ;  and  he  has  power,  fiom 
time  to  time,  to  make  such  rules  and  regulations  as  he  may  tiunk 
proper  for  their  proper  management,  "  which  may  tend  to  the  due 
preservation  o*f  the  health,  and  ensuring  the  proper  treatment  of  the 
persons  confined  therein ;  and  to  enforce  the  same  by  such  penalties) 
not  exceeding  the  sum  of  L.20  for  each  offence,  as  he  shall  think 
proper."  These  rules  require  the  approval  of  the  Lords  Commis- 
sioners of  Justiciary. — Act  1815,  sect.  15.  Every  house  in  which 
a  single  patient  is  confined  for  gain  or  reward  must  be  licensed, 
and  is  under  the  regulations  above  set  forth. 

(3.)  ff sported  Houses. — When  a  stranger  keeps  a  lunatic  without 
gain  or  reward  he  requires  no  licence ;  but,  bv  9  Geo.  IV.,  c.  39,  he 
must  have  an  order,  and  a  certificate  signed  by  two  medical  mev, 
as  his  warrant  for  receiving  him,  and  he  must  send  annually,  in 
January,  to  the  sheriff  a  certificate,  signed  by  two  physidans  or 
surgeons,  describing  the  then  actual  state  of  such  insane  person. 
The  sheriff  is  directed  to  make  a  register  of  these  cases. 

(4.)  House  of  a  Relative. — No  statutory  provision  is  made  for  the 
care  of  a  single  lunatic  who  is  kept  gratuitously  by  a  relative. 

With  the  exception  of  prisons,  these  are  the  only  places  in  which 
an  insane  person  can  be  legally  kept  in  confinement.  We  thos  see 
that  the  duty  of  inspecting  public  asylums,  and  of  inspecting  and 
regulating  all  private  madhouses  where  a  single  patient  is  kept  for 
gain  or  reward,  is  devolved  upon  the  sheriff  of  the  county. 

3.  Pauper  Lunatics. 
Difficulties  have  been  raised  as  to  the  effect  of  the  Poor-law  Act 
in  limiting  the  powers  of  the  sheriff  in  regard  to  pauper  lunatics. 
We  think  that  it  in  no  respect  interferes  with  them.    The  sheriff's 
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dntj  as  to  the  confining  of  pauper  lanatics  is  laid  down  by  4  and  5 
yict.y  c  60}  sect  7^  which  enacts,  ^^  That  all  parish  paapers,  furious 
or  £itnoas  persons,  or  lunatics,  to  be  confined  under  the  power  of 
the  said  recited  Acts  and  this  Act,  shall  be  sent  to  a  public  hospital 
or  public  asylum,  unless  the  sherifi^,  on  cause  shown  to  his  satisfac- 
tion, shall  be  of  opinion  that,  in  the  special  circumstances  of  the  case, 
it  is  most  expedient  to  commit  any  such  parish  pauper,  furious  or 
iataons  person,  or  lunatic,  to  a  licensed  madhouse." 

Section  8  provides,  that  if  there  is  no  public  hospital  in  his  own 
coanty,  the  sheriff  may  send  them  to  one  in  an  adjoining  county. 

The  section  of  the  Poor-law  Act  regarding  lunatics  is  in  these 
terms :— (8  and  9  Vict.,  c.  83,  sect.  59) — "  And  be  it  enacted,  that, 
in  every  case  in  which  any  poor  person  who  shall  have  become 
cbai|eable  in  any  parish  or  combination,  shall  be  insane  or  fatuous, 
tke  rarochial  Board  of  such  parish  or  combination  shall,  within  four- 
teen days  from  the  time  when  such  person  is  declared  or  known  to 
be  insane  or  fatuous,  provide  that  such  insane  or  fatuous  person  be 
conveyed  to  and  lodged  in  an  asylum  or  establishment  legally  au- 
thorize to  receive  lunatic  patients ;  and  the  inspectors  of  the  poor 
in  eveiy  parish  or  combination  shall  and  are  hereby  required  to  re- 
port, without  delay,  to  the  Board  of  Supervision,  all  cases  of  insane 
or  fatuous  persons  chargeable  as  paupers  in  their  respective  parishes ; 
and  the  said  Board  of  Supervision  is  hereby  authorized  and  em- 
powered, on  any  Parochial  Board  refusing  or  neglecting  to  provide 
for  the  removal  of  an  insane  or  fatuous  poor  person  to  an  asylum  or 
establishment  as  aforesaid,  within  the  time  herein-before  specified,  to 
take  such  measures  as  may  be  necessary  for  removing  such  insane 
or  hixLoua  poor  person  to  a  lunatic  asylum  or  establishment ;  and 
the  whole  expense  of  such  removal,  and  all  subsequent  expenses, 
shall  be  recoverable  firom,  and  defrayed  by,  such  Parochial  Board : 
Provided  always  that,  under  special  circumstances  in  particular 
cases,  it  shall  be  lawful  for  the  Parochial  Board,  with  the  consent  of 
the  Board  of  Supervision,  to  dispense  with  the  removal  of  insane  or 
fatuous  poor  persons  to  a  lunatic  asylum  or  establishment,  and  to 
provide  for  them  in  such  other  manner,  and  under  such  regulations 
as  to  inspection  and  otherwise,  as  shall  be  sanctioned  by  the  Board 
ofSupervision.'^ 

This  section  does  nothing  more  than  point  out  the  course  which 
the  inspector  and  Board  of  Supervision  are  to  follow  when  they  have 
got  a  lunatic  in  their  hands.  It  relates  entirely  to  the  question 
whether  they  are  to  get  him  confined  as  a  madman  or  not.  If  it  is 
necessary  to  have  him  so  confined,  they  must  send  him  to  "  an 
asylum  or  establishment  legally  authorized  to  receive  lunatic  patients." 
If  it  is  thought  expedient  not  to  have  him  confined  as  a  madman,  they 
m^  make  proper  regulations  for  his  being  cared  for  and  looked  after. 
If  the  Act  4  and  5  Vict,  c.  60,  sect.  7,  above  quoted,  had  directed 
sheiiflb  to  send  all  the  pauper  lunatics  within  their  iurisdiction  to 
asylums,  there  would  have  ueen  some  ground  for  holding  tliat  the 
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Poor-law  Act,  in  giving  parochial  authorities  a  power  of  disposiDg 
of  some  lonaticS}  was  intended  to  derogate  frcftn  it.  Bat  it  makes 
no  such  provision;  it  merely  declares,  that  all  parish  puipers, 
ftuionsy  etc.,  to  be  eonfined  nnder  the  powers  of  the  said  recited  Acts 
and  this  Act,  shall  be  sent,  etc«,  by  the  sheriffii  to  j^ublic  asylunu. 

It  has  been  the  policy  of  our  law  to  allow  lunatics  their  penoinl 
liberty,  except  there  is  some  reason  for  restraining  it ;  and  it  throws 
the  responsibility  of  saying  whether  a  lunatic  should  be  oon£ned  or 
left  at  liberty,  in  the  generu  case,  upon  his  relations — ^m  pauper  ctaes, 
upon  the  parochial  authorities.  We  think  that  no  person  can  be  kept 
in  confinement  as  a  lunatic,  whether  in  a  poorVhouse  or  not,  without 
the  licence  of  the  sheriff,  and  the  sheriff  is  left  with  the  undivided  re^ 
spoDsibility  of  determining  where  a  pauper  lunatic  is  to  be  cmfined. 

Great  evils  have  resulted  from  tne  inspectors  removmg  ptnper 
lunatics  from  asylums,    lliis  they  have  done  on  their  own  responn- 
bility,  or  on  that  of  the  Parochial  Board,  and  without  any  antnoritj 
derived  from  either  the  sheriff  or  Board  of  Supervision.    We  qaote 
from  the  Beport.     *'  All  the  Perth  pauper  lunatics  were,  with  one 
or  two  exceptions,  in  Murray's  Boyal  Aaylum  at  Perth,  when  cir- 
cnlars  from  Mr  Aikenhead  of  Musselburgh  showed  the  Pan)chial 
Board  that  a  certain  savinff  might  be  effected  by  removing  them  to 
his  establishment.    Accorainriy,  an  inferior  parish  officer  was  sent 
to  Musselburgh  to  inspect  Aikenhead's  house,  and,  upon  his  report, 
the  immediate  removal  of  the  patients  was  determined  upon,  and  at 
once  carried  into  effect    On  15th  May  1865,  thirty««even  patients 
belonmng  to  the  parish  of  Perth  had,  within  one  year,  been  sent  to 
Muasdburgh,  of  whom  twenty-seven  were  removed  from  the  Perth 
asylum.    These  patients  were  clearly  removed  in  opposition  to  the 
intentions  of  the  statutes.''     Verily,  it  would  seem  that  the  inspec- 
tors of  the  poor  combine  in  their  p^sons  the  powers  of  Judge  Ordi- 
nary and  the  jurisdiction  of  the  Court  of  Justiciaiy.     Is  the  law  to 
be  blamed  for  this  T   The  clause  of  the  Poor-law  Act  which  we  hav« 
quoted,  compels  these  inspectors  to  send  their  pauper  lunatics  to 
an  asylum  within  fourteen  days,  and  the  Act  4  and  5  Vict,  directs 
the  uieriff  to  fix  the  asylum*     The  inspector  has  thenceforth 
no  more  authority  to  liberate,  than  a  constable  who  has  lodged  a 
man  in  jail.    He  is  a  mere  tool  in  the  hands  of  the  statute  in  get- 
ting him  confined.    There  is  no  authority  given  to  him  to  liberate 
in  any  statute ;  he  has  none  at  common  law.    The  idea  of  an  in- 
spector carrjang  a  man,  bound  hand  and  foot,  from  parish  to  parish, 
without  a  tittle  of  authority,  is  almost  as  ^tesque  as  it  is  nainfiil; 
and  this  is  done  before  the  eyes  of  Sheriff,  Fiscal,  Lord  Advocate, 
and  Board  of  Supervision  I 

4.  Statutofy  RegUtere. 
Besides  the  careftd  provisions  of  ihe  statutes  for  the  inspection 
and  regulation  of  madhouses  by  men  of  the  highest  standing,  tbej 
have  provided  checks  against  certain  abuses,  such  as  the  undue 
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employment  of  persoDal  restraint.  By  gect.  3  of  9  Oeo.  FV.,  c.  34, 
it  is  enacted,  ^  That,  wherever  any  eoercion,  seyerity,  or  restraint, 
beyond  that  of  solitary  confinem^it,  shall  be  nsed,  an  entry  shaU  be 
made,  in  a  book  kept  for  the  purpose,  on  the  same  day  on  which 
sach  coercion  is  osed,  setting  forth  the  nature  and  duration  of  the 
coercion,  and  its  cause ;  anda  similar  entry  every  day  during  which 
it  is  used,  setting  forth  any  change  in  the  treatment,  and  the  reason 
of  sach  change." 

Sect.  4  enacts,  ^^  That  such  book  or  books  shall  be  produced  to 
Uie  inspectors  aathorLsed  to  visit  and  inspect  such  houses;  which 
mspedari  are  hereby  required  to  mark  thereon  the  date  of  such  in- 
spection, together  with  any  observations."  ^  Any  keeper  who  shall 
neglect  to  keep  the  books,  or  make  therein  any  of  the  entries  re- 
Quired,  or  who  shall  n^Iect  to  produce  the  books  when  required, 
soall  forfeit  L.5  for  each  offence,  to  be  recovered  in  the  same  way 
as  the  other  penalties  under  the  Acts."     Such  is  the  law. 

^  Instrumental  restraint  is  in  very  general  use  in  all  the  pauper 
houaes,  and  not  unfrequently  in  the  houses  of  j^vate  patients." — 
Report,  L,  110. 

'^  In  by  far  the  greater  number  of  houses,  the  statutory  registers 
are  very  imperfectly  kept,  and  in  some  they  have  not  even  been 
provided.  The  record  of  restraint  is  occasionally  not  kept  at  all^  even 
in  houses  in  which  patients  are  constantly  under  instrumental  coercion : 
and,  in  this  respect,  the  provisions  of  the  Act,  which  are  of  a  very 
stringent  character,  are  utterly  neglected.  Jt  would,  indeed,  be 
difficult  to  give  a  more  striking  instance  of  the  total  disregard  with 
whidi  the  provisions  of  the  Acts  relating  to  lunatics  are  treated." — 
Bq)ort,  I.,  p.  113. 

5.  Penaltiee, 

The  statutes  impose  very  severe  penalties,  which,  if  enforced, 
would  have  prevented  most  of  the  evus  that  have  occurred.  Why 
they  have  not  been  enforced,  we  cannot  conceive.  The  Report 
ssvs  (I.,  p.  251) :  ^  A  difficulty  exists  in  enforcing  the  requirements 
of  the  statute^  because  the  penalties  for  neglect  are  so  excessive  in 
amount,  and  because  no  proper  authority  is  appointed  to  prosecute 
for  them."  Again,  p.  254:  '^Barbarous  cruelties  are  frequently 
inflicted  on  the  patients,  and  the  provisions  of  the  law  for  their  pro- 
tection are  evaded.  Moreover,  owing  to  the  high  penalties  for 
infringement  of  the  statutes,  and  from  there  beinff  no  power  to 
modify  them,  such  penalties  have  never  been  enforced." 

Isty  As  to  there  being  no  person  appointed  to  prosecute  for  the 
penalties.  In  the  first  of  the  three  statutes,  55  Geo.  III.,  c.  69, 
Sect.  19,  makes  it  lawful  for  the  procurator-fiscal  to  prosecute ;  ^  and 
he  is  hereby  required  to  enforce  tne  due  execution  or  this  Act,  and  to 
Sue  for  and  recover  all  penalties  or  forfeitures  granted  by  this  Act, 
by  action  or  complaint  before  the  Court  of  Session  or  the  Sheriff  or 
6tewart*s  Court,"  provided  such  action  shall  be  brought  within 
twdve  months* 
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Penalties,  under  the  second  Act  (9  Geo.  IV.,  c.  84,  sect  4),  are 
directed  to  be  recovered  ^^  in  the  same  manner  as  penalties  may  be 
recovered  under  the  said  recited  Act,"  the  recited  Act  being  the 
first  of  the  three.  By  the  last  clause  of  this  second  Act,  it  is  pro- 
vided, **  That  this  Act  shall  be  deemed  and  taken  to  be  a  part  of 
the  said  recited  Act ;  and  this  Act  and  the  said  recited  Act  shall 
be  construed  together,  in  giving  effect  to  the  said  recited  Act  and 
this  Act." 

The  third  and  last  statute  (4  and  5  Vict,  c.  60),  declares  (sect.!): 
^^  And  such  penalty  shall  be  recovered  and  applied  in  such  and  the 
like  manner  as  penalties  are  bv  the  said  first  recited  Act  directed  to 
be  recovered  and  applied."  There  might  be  some  difficulty  about 
holding  this  reference  to  apply  to  the  other  penalties  contained  in  the 
following  clauses,  were  it  not  that  sect.  14  enacts,  '^  That  the  said  re- 
cited Acts  sJiall  apply  tOy  and  be  interpreted  with,  this  Act,  for  the 
more  effectually  in  all  respects  carrying  the  same  into  execation.** 

The  procurator*fiscal  is  not  only  authorized,  bdt  bound,  to  prose- 
cute.    ^^  Yet  we  have  reason  to  believe  that  no  penalties  have  ever   j 
been  inflicted  under  any  of  the  Lunacy  Acts." — Report,  p.  236. 

As  to  the  procurators-fiscal  thinking  the  penalties  far  too  high,  we  i 
are  at  a  loss  to  say  anything. 

6.  ITie  CanfinemefU  of  Insane  Persona  who  should  be  left  at  Uhert^^ 
The  law  does  not  contemplate  the  confinement  of  all  insahe  per- 
sons, but  of  those  only  whose  state  is  such  as  to  reouire  it,  either 
for  their  own  sake  or  that  of  society.  On  this  point  Dr  Taylor  re- 
marks, ^^The  greatest  abuses  of  the  restraint  system  have  been 
chiefly  observed  in  respect  to  monomania,  where  individuals  have 
been  forcibly  imprisoned  because  they  entertained  some  absurd 
delusions,  over  which,  however,  they  had  so  great  a  power  of  con- 
trol as  to  render  it  somewhat  difficult  for  a  shrewd  and  ezperieDced 
examiner  to  detect  them."  '^  Cases  of  thb  kind,"  observes  Dr 
ConoUy,  ^'  are  quoted  in  medical  books  to  show  the  difficulty  of  prov- 
ing insanitv,  but  they  show  us  something  more.  For  where  the 
difficulty  ot  eliciting  a  proof  of  a  disorderea  mind  is  so  great,  where 
the  disorder  is  so  limited  and  so  seldom  evinced,  what  possible  right 
can  anv  one  have  to  interfere  with  or  to  imprison  any  man  so 
affiictedf  Assuredly  no  more  right  than  to  unprison  a  man  for 
being  short-sighted  or  a  little  lame  of  one  leg."  After  describing  a 
case  of  insane  delusion,  he  proceeds,  "  There  is  nothing  very  crimi- 
nal in  all  this.  But  the  poor  man  has  money,  and  relations  who 
want  it.  Instead,  therefore,  of  being  allowed  to  become  tired  of  his 
fancies,  which  he  would  be  in  time,  he  is  waylaid,  forcibly  seized, 
carried  off  to  a  private  madhouse,  and  inclosed  within  some  dismal 
yard,  with  none  but  lunatics  for  his  companions." — (Indications  of 
Insanity,  p.  384). 

The  "^delicate  duty  of  determining  what  insane  persons  may  be 
placed  in  confinement,  and  of  liberating  those  in  confinement  who 
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should  be  at  liberty,  is  laid  by  law  upon  the  sheriff.  His  duty  is 
not  merely  "  to  satisfy  himself"  that  the  party  is  insane  before  grant- 
ing the  order,  but,  ^^  to  satisfy  himself  £ls  to  the  pravriety  of  granting 
sueh  cm  order  by  the  certificate  or  report  of  meoical  persons,  and 
otherwise  a$  the  circumstances  of  the  case  may  seem  to  require,^ 

In  speaking  of  the  practice  of  sheriffs  in  granting  orders,  the 
Commissioners  say,  I.,  p.  201,  ^^  The  practical  working  of  the  present 
system  is  so  far  satisfactory,  that,  in  the  course  of  our  visitations, 
we  have  not  personally  met  with  any  case  of  a  sane  individual  being 
certified  to  be  insane."  They  then  mention  some  cases  of  sane 
persons  who  had  been  sent  to  asylums.  They  do  not,  however,  say 
znjihing  of  insane  persons  being  improperly  confined.  We  must, 
therefore,  look  at  the  practice  of  the  sherifis.  The  Act  requires  the 
sheriff  ^  to  satisfy  himself  as  to  the  propriety  of  granting  such  an 
Older  by  the  certificate  or  report  of  medical  persons,  and  otherwise 
as  Ae  circumstances  of  the  case  mav  seem  to  require.  There  are 
two  points  on  which  he  must  satisfy  himself  before  he  can  determine 
as  to  the  propriety  of  granting  the  order :  1.  That  the  man  is  in- 
sane ;  2.  That  his  insanity  is  such  as  requires  restraint.  Both  of 
these  are  often  points  of  extreme  difficulty.  What,  then,  is  rec[uired 
to  satisfy  the  mind  of  a  sheriff?  To  some  sheriffs,  the  opinion  of 
one  respectable  medical  man,  to  the  best  of  his  knowledge  and  be- 
lief, carries  instant  conviction  ;  to  others,  a  medical  certificate  signed 
hy  two  properly  qualified  is  probatio  probata^  and  the  party  is  im- 
prisoned without  a  hearing. 

The  estimation  in  which  these  sheriffs  hold  medical  evidence  is 
preposterous.  One  thing  is  clear,  that  the  statute  never  intended  the 
meaical  certificates  alone  to  have  such  weight.  The  value  of  medi- 
cal evidence  may  be  judged  of  from  the  remarks  of  Dr  Taylor — 
ifedicalJurisprudence: — ^^  Unless  the  delusion  be  such  as  to  render 
it  probable  that  his  own  interests,  or  those  of  others,  may  be  damaged 
h  his  insane  conduct,  careful  and  judicious  superintendence  will 
answer  all  the  purposes  of  the  closest  restraint.  Some  have  justified 
Ae  act  of  resorting  to  restraint  on  all  occasions^  on  the  principle  that 
it  may  tend  to  the  cure  of  a  patient  by  removing  the  delusion.  In 
this  point  of  view,  the  subject  has  no  relation  to  Te^al  medicine.  It 
niay  be  urged,  with  more  plausibility,  that  bv  withholding  restraint 
in  incipient  cases,  mischief  may  be  done  by  the  lunatic  to  himself  or 
others,  and  then  it  will  be  too  late  to  interfere;  but  even  here  proper 
superintendence  will  render  close  confinement  unnecessarv.  A  medical 
practitioner  must  not  be  too  ready  to  lend  himself  to  the  signing  of 
certificates  for  the  close  imprisonment  of  persons  who  may  be  labour- 
ing under  harmless  delusions."  We  see  from  this  passage  that  medi- 
cal men  are  not  agreed  upon  the  principles,  even,  on  which  they  must 
decide  whether  or  not  a  man  is  fit  for  an  asylum  ;  so  that,  in  cases 
of  monomania,  while  some  medical  men  would  be  for  imprisoning, 
others  would  leave  the  patient  at  liberty.  How  much  more  likefy 
are  they  to  differ  upon  individual  cases?     We  need  only  refer  to 
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Dyce  Jombi^'s  case,  July  1844,  where  the  physiciaiis  of  En^and 
and  France  came  to  directly  opposite  conclusions. 

Such  ifl  the  nature  of  medical  evidence  in  questions  of  insanity. 
Yet,  when  a  Scotch  sheriff  has  seen  the  rimiature  of  two  respectables, 
he  has  ^  satisfied  himself."  The  idea  of  the  patient  harmg  other 
evidence  never  occurs  to  them,  and  they  afford  him  no  opportnnitj 
of  producing  it,  or  of  being  heard.  Indeed,  having  considered  the 
petition  ana  the  formal  certificate,  diey  know  not  whether  the  man 
they  imprison  is  a  raving  maniac,  or  a  man  with  the  most  harmless  of 
insane  delusiotts.  We  trust,  however,  that  there  are  not  many  sherifi 
who  act  thus.    The  law  at  least  gives  no  excuse  for  such  condod 

We  have  now  completed  our  survey  of  the  principal  providooso! 
the  law  of  Scotland  regarding  lunatics. 

1.  The  sheriff  the  judge  ordinary  of  every  county,  is,  at  common 
law,  entrusted  with  the  guardianahip  of  lunatics,  whether  in  asylums 
or  at  laxge,  to  the  extent  at  least  ot  protecting  them  from  p^nal 
injniy. 

2.  No  person  can  be  confined  as  a  lunatic,  except  gratuitously)  in 
any  place  but  a  jmblio  asylum  or  liceneed  house. 

3.  Public  asylums  are  regulated  by  their  managers,  and  inspected 
by  sheriub. 

4.  Licensed  houses  are  licensed  and  should  be  regulated  bj  sheiifii 
-and  their  res ulations  enforced  by  penalties ;  they  must  also  be  in- 
spected by  them  twice  a-year  at  least. 

5.  The  sheriff  has  the  sole  power  and  responsibility  of  admitting 
persons  to  lunatic  a^lums  and  licensed  houses. 

6.  The  Board  of  Supervision  is  bound  to  apply  to  sherifis  for  the 
tsonfinement  of  pauper  lunatics  if  restraint  is  necessary. 

7.  If  restraint  is  not  neoeasaiy,  the  Board  is  bound  to  make  r^ 
lations  for  their  being  properly  cared  for. 

8.  The  sheriff  is  bound  to  send  pauper  lunatics  to  a  jmblic  asylum, 
unless  he  judges  it  better  to  send  them  to  a  licensed  house. 

9.  No  person  has  power  to  liberate  a  pauper  lunatic  except  the 
sheriff  of  the  county  where  he  is  confined. 

10.  The  procnrator^fiseal  is  boqnd  by  his  office  to  prosecute  for 
oflfences  agamst  common  law,  and  by  the  statutes,  without  option, 
to  prosecute  for  every  penalty  incurred* 

With  these  explanations,  the  public  will  be  able  to  detenoine 
whether  the  law  of  Scotland  is  justly  chargeable  with  the  enormities 
revealed  in  the  Report  of  the  fioval  Commission.  The  law  being 
sufficient,  if  properiy  administered,  the  only  question  that  remains 
is,  whether  there  should  be  any  diange  in  the  administration!  The 
Lord  Advocate  proposes  to  form  a  Board,  consisting  of  two  medical 
men,  the  one  stylect  commissioner  and  the  other  inspector*g»ierd; 
•  with  a  secretary,  who,  we  presume,  will  be  a  lawyer.  Bot  m  con- 
sideration of  this  scheme  we  must  defer  till  the  measum  is  mate 
fully  before  the  public. 
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Court  of  Session  BiU — Extended  Sittings^Judgments  Execution 
BUI  and  its  Irish  Opponents — TTieir  Attack  on  the  Law  of  Scot- 
tand^Adoption  of  Scotch  Law  in  England — The  Divorce  Bill — 
The  Breach  of  Trusts  Bill — Mr  Dunlop^s  Registration  of  Long 
Leases  Scheme — Counsel  in  Sheriff  Courts — Legal  Changes* 

The  Bill  for  the  compulsory  division  of  business  in  the  Court  of 
Senion  will  never  come !  There  has  never  been  a  measure  called  for 
by  such  an  imperative  necessity,  that  appears  so  reluctant  to  emerge 
from  the  mystery  in  which  it  is  at  present  shrouded.  A  man  so 
rpsolnte  in  temper  as  the  Lord  Advocate,  and  one  whose  courage  so 
rises  with  the  occasion,  must  have  met  formidable  obstacles  in  his 

fath  to  make  him  pause  before  taking  the  first  step  of  launching 
is  Bill,  He  is  threatened  with  a  serious  Parliamentary  opposi- 
tion, backed  by  an  organization  out  of  Parliament  which  no  Minis* 
tercan  disregard.  In  all  probability,  the  reform  is  postponed  to 
the  year  of  promise  1858 ;  and,  in  the  meantime,  the  Court  of 
Session  must  drag  itself  along  in  the  imperfect  performance  of  its 
^ork,  and  to  the  ^neral  and  well-founded  dissatisfaction  of  the 
public.  The  question,  too,  seems  to  have  arrived  at  that  stage 
when  the  controversy  has  become  personal ;  and  a  matter  of  national 
importance  is  made  to  turn  upon  distaste  to  particular  men.  We 
deprecate  a  discussion  which  would  introduce  this  element  of  bitter- 
iiess  into  a  subject  surrounded  enough  with  difficulties ;  and  if  we 
Dow  open  our  pages  to  the  profession,  as  we  do  to  the  letter  of 
^  Civis,"  it  is  in  order  to  have  the  opportunity  of  disclaiming,  on  the 
put  of  the  bar,  the  selfish  motives  which  are  suggested  as  the 
ground  of  its  resolution.  The  bar  have  no  interests  in  this  respect 
different  from  those  of  the  other  branches  of  the  profession,  or  of 
the  general  public.  Their  interest  is,  that  the  work  be  well  done ; 
and  we  presume  that  such  is  the  wish  of  every  agent  and  of  every 
Ktigant  From  being,  however,  more  closely  and  more  constantly 
in  the  Courts,  they  feel  more  immediately  the  pernicious  effects  of  a 
system  by  which,  while  one  set  of  judges  are  overworked,  others  are 
nearly  idle,  and  have,  out  of  their  very  little,  to  create  work.  We 
shoold  be  sorry  to  think  that  such  insinuations  against  the  bar  are 
tnade  by  any  considerable  class  of  the  community;  charges  like 
hese  do  not  advance  the  argument ;  and  they  tend  to  sow  di^nsion 
between  bodies  who,  in  the  present  state  of  all  branches  of  the  pro^ 
fesion,  ought  specially  to  cultivate  union,] 
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With  reference  to  the  argument  derived  by  "  Civis"  from  the 
extended  sittings  of  the  Queen's  Bench  in  England,  we  have  to 
make  to  it  this  obvious  answer.    If  the  excess  of  business  in  the 
First  Division  had  been  temporary  instead  of  constant,  no  donbt  it 
would  have  been  right  and  reasonable  to  require  the  judges  whose 
salaries  were  increased,  to  wipe  off  those  arrears  b^  an  extension  of 
the  sittings.     But  the  very  fibres  which  "  Civis"  himself  gives, 
show  how  unjust  such  a  requisition  would  be,  and  how  utterly  in- 
efficient in  tne  way  of  remedy.     The  Parliamentary  Betnm  has 
established  that,  for  ten  years  at  least,  the  cases  in  the  First  Divisioa 
standing  ready  for  judgment,  on  the  first  of  January  of  each  yesr, 
have  been  five  times  greater  than  in  the  Second  Division ;  an J  tiiis 
proportion  would  have  been  increased  to  seven  or  eight  times,  butfct 
the  extended  sittings  of  the  First  Division.     The  excess  occnired 
when  Lord  President  Boyle  was  in  the  chair  of  the  First  Division, 
eaually  as  now ;  and,  therefore,  we  may  conclude  that,  although  the 
First  Division  should  devote  itself,  without  a  day's  vacation,  to  the 
business  of  the  public,  the  sacrifice  would  require  to  be  repeated 
next  year,  and  next,  and  next ;  and  the  remedy  of  a  compulsory 
division  would  be  required  at  last. 

The  Judgments  Execution  Bill  has  happily  withstood  the  opposi- 
tion of  the  Irish  members.  Safe  througn  the  House  of  Commons, 
its  adoption  by  the  House  of  Lords  is  beyond  a  doubt ;  and  we  mar, 
therefore,  inoulge  the  anticipation,  that  the  session  will  not  close 
without  so  sensible  a  measure  being  passed  into  law,  as  the  first 
instalm^it  of  that  Law  Reform  which  we  expect  from  the  New  Par- 
liament. Indeed,  now  that  the  battle  is  fought,  our  surprise  is  that  ^ 
this  remarkable  illustration  of  the  absurdity  of  the  fiction  that,  as  j 
between  debtor  and  creditor,  the  three  Kingdoms  are  foreign  coun- 
tries to  each  other,  should  have  remained  so  long  unattended  to. 
The  fact,  that  a  creditor,  afier  running  the  gauntlet  of  a  Scotdi 
Court,  should  be  compelfed,  down  to  the  present  time,  to  follow  his 
debtor  to  England  or  Ireland,  or  both,  and  repeat  the  same  process 
there,  shows  the  slow  progress  of  public  opinion  in  all  that  relates 
to  the  administration  of  the  law.  jBy  Mr  Craufurd*s  Bill,  however, 
one  action  will  now  suffice  for  what  formwly  required  three ;  and  we 
congratulate  him  on  the  success  with  which  he  has  resisted  the 
persevering  and  obstinate  opposition  to  which  he  has  been  expc^- 

We  have  been  at  some  pains  to  fathom  the  secret  of  this  Hiber- 
nian hostility — (only  one  Irishman  voted  for  the  second  reading)  ;— 
but,  as  in  most  cases  where  the  obiect  avowed  is  other  than  the  one 
really  entertained,  the  inquiry  has  been  all  but  firuitless.  Of  course, 
the  readiest  explanation  is,  that  it  arises  fix>m  a  wish  to  r^in  for 
an  absconding  and  unprincipled  debtor,  what  an  honourable  member 
delicately  calls  the  "  balance  of  advantage"  of  the  present  system. 
This  balance  of  advantage  (which  is  open,  of  course,  to  both  the 
debtor  who  obtains  the  oelay,  and  the  solicitor  employed  to  get  a 
firesh  judginent)  is,  we  presume,  precisely  proportioned  to  that 
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Other  more  substantial  balance  which  it  is  the  object  of  the  Bill  to 
secore.  Copious  as  has  been  Uie  abuse  heaped  on  the  law  of  Scot- 
land^ and  ererything  Scotch,  we  are  reluctant  to  think  that  such 
Doluy  considerations  influenced  a  single  man  of  that  brave  and 
brazen  phalanx.  But,  aftor  consulting  various  versions  of  the  debate 
on  both  the  second  reading  and  in  committee,  we  have  been  utterly 
unable  to  extract  a  singfe  other  intelligent  argument  against  the 
Bill.  For  example,  one  honourable  gentleman  says,  it  is  a  mere 
attempt  to  ^  impose  on  English  and  Irish  Courts  the  barbarisms  of 
the  Scotch  law."  But  this  is  conceding  the  whole  question ;  for,  if 
the  prindple  is  admitted  that  a  decree  obtained  in  one  part  of  the 
United  Kingdom  should  be  enforceable  in  every  other  part,  the 
'^barbarisms"  which  tbe  honourable  member  has  discovered,  will 
properiy  form  the  subject  of  separate  legislation.  Besides,  it  is  a 
nu^ake  to  say  that  our  system  is  so  totally  opposed  to  the  law  of 
Eo^d.  Tne  relations  between  the  three  countries  are  such,  that 
tbe  (febts  on  which  execution  will  proceed  must  be  chiefly  ea  con^ 
imctu.  Now,  in  all  tbe  great  principles  by  which  questions  arising 
from  transactions  of  a  mercantile  kmd  are  determined,  the  laws  of 
the  two  countries  are  all  but  identical.  Our  form  of  process  is  the 
only  thing  peculiar ;  but  there  the  ^^  balance  of  advantage,"  we  sus- 
pect, is  again  in  the  Irishman's  favour.  The  truth  is,  that  hatred 
of  Scotch  law  is  one  of  those  wild  unreasoning  prejudices  hereditary 
in  the  Irish  constitution.  And  we  do  not  wonder  at  it,  considering 
the  wisdom  displayed  by  our  ancestors  with  respect  to  both  them 
and  their  countjy,  at  the  very  earliest  period  of  our  legislation.  As 
Mr  OConnel,  after  making  a  similar  attack  in  the  House  of  Com^ 
mens,  was  reminded  by  the  late  Lord  Meadowbank,  so  long  ago  as 
the  year  1425  a  statute  was  passed,  enacting  that  ^^  Scottismen  suld 
bring  na  man  furth  of  Ireland  without  one  tesiimanvaV*  Cap.  63  of 
that  year  ordains  that  ^^  ony  ship  with  Irishmen  on  board  shall  ryde 
on  anker  tiU  they  have  been  examined ;"  and  cap.  64  winds  up  the 
matter  in  these  terms : — ^^  Item  that  it  may  be  made  manifest  by 
the  King's  deputes  on  the  frontiers,  that  it  is  not  done  for  hatred 
nor  breaking  of  the  auld  fnendshippe  betwixt  the  King  of  Scotland 
and  his  lieges,  and  the  gnde  auld  fnendshippe  of  Irisbrie  of  Ireland* 
Bot  allanenie  to  eschew  the  perrdl  foresaide.  And  gif  ony  man  at* 
tempts  in  the  contrarie  of  thisy  his  gndes  sal  be  escheit  to  the  King 
and  his  body  at  the  King's  ^v^iH.'^  ^  The  debate  in  question  is  an  ex- 
ample of  how  the  modem  "  Irifliirie"  reciprocate  the  above  kindly 
expressions  of  Christian  good-will. 

Other  opponents  of  the  Bill,  disdaining  to  ground  their  hostility 
in  the  abuse  of  a  system  of  law  of  which  tney  knew  nothing,  argued 
with  more  force,  that  the  measure  would  operate  great  injustice 
fit)m  the  peculiarly  extensive  powers  which  the  law  of  Ireland  gives 
a  creditor  with  a  decree  in  his  favour,  over  the  property  of  his 
debtor.  The  judgment,  it  seems,  is  re^stered  in  the  Registrv  of 
I)eeda  Office;  and  the  effect  of  registration  is  to  make  it  opmtte  like 


816  BEYIEW  OF  THE  MONTH.  [Jone 

a  mortgage  on  the  debtor's  lands,  ranking  with  respect  to  other 
sabsequent  charges  in  the  order  of  priority.  Now,  we  confess,  we 
do  not  at  all  see  how  the  very  completeness  and  facility  with  ivhich 
a  creditor  may  recover  his  just  demand,  can  be  used  as  an  argument 
against  removing  the  few  obstacles  that  remain.  If  the  claim  has 
been  once  thoroughlv  discussed  in  a  court  of  competent  jarisdictionj 
no  good  effect  can  be  obtained  by  going  over  precisely  the  same 
ground  again,  whatever  be  the  powers  with  which  the  creditor  is 
subsequently  armed.  The  debtoi^s  only  remedy  in  such  circum- 
stances is,  of  course,  to  pay.  Fallacies  of  a  similar  kind  throughout 
the  discussion  might  be  noticed ;  but  we  are  reluctant  to  fatigue  oor 
readers  with  what  is  now  a  well-worn  topic.  The  whole  of  the  de- 
bate seemed  based  on  the  hypothesis,  that  all  the  creditors  were  mi 
this  side  of  the  Channel,  and  all  the  debtors  on  the  other ;  but  it  is 
to  be  remembered  that  an  Irish  plaintiff  or  pursuer  is  now  by  no 
means  an  unusual  phenomenon  in  the  Scotch  and  English  Courts; 
and  in  estimating  tne  ^^  balance  of  advantage,"  it  is  not  to  be  for- 
gotten that  the  facilities  which  the  Bill  gives  creditors  in  the  one 
island,  are  equally  available  to  creditors  in  the  other. 

One  good  effect  of  the  measure  will  be,  that  the  law  of  Scotland^ 
by  having  its  area  of  application  extended,  will  now  receive  an 
amount  of  consideration  and  attention,  which  hitherto  it  has 
failed  to  secure.  The  discussions  to  which  the  Judgments  Execo- 
tions  Bill  has  given  rise,  show  the  lamentable  ignorance  that  is 
abroad  on  the  subject.  The  law  of  England  being,  in  its  founda- 
tion, the  one  solitary  exception  to  what  has  formed  the  basis  of  cTeiy 
other  civilized  code,  the  law  of  Scotland  is  contemptuously  treated 
as  a  petty  local  custom,  and  not  as  a  system  which,  in  its  leading 

J)rinciples,  forms  the  law  of  every  European  state.  When,  there- 
ore,  our  legislators  talk  of  assimilation,  if  they  will  not  examine  its 
character,  they  should  at  least  remember  its  origin  and  history.  Ko 
doubt  it  is  in  many  respects  far  from  faultless;  and  now  that  its  oper- 
ation is  extended,  m  a  certain  sense,  to  the  sister  kingdoms,  we  claim 
a  fair  consideration  of  its  merits,  just  as  as  its  defects  will  doubtless 
force  themselves  on  attention.  Already  our  friend  Mr  Macmahon 
appears  to  have  devoted  himself  to  the  study,  with  all  the  enthusiasm 
of  his  countrymen.     He  seems  already  to  have  made  considerable 

E regress  through  Bell's  Principles — he  would  fain  make  the  world 
elieve  he  is  a  patient  peruser  of  4,his  publication ;  and  though  ve 
cannot  yet  congratulate  him  on  his  success,  we  hope  in  course  of 
time  to  find  in  Um  a  valuable  coadjutor  in  our  projects  of  reform. 
He  does  not  appear  to  have  made  himself  master  of  decrees  in 
absence,  but  certainly  he  has  hit  on  one  blot  in  our  system,  which) 
if  Mr  Craufurd's  Bill  becomes  law,  must  undoubtedly  be  modified 
in  some  way.  We  allude  to  founding  jurisdiction  by  arrestment 
If  a  debtor  is  no  one  knows  where,  the  arrestment  of  a  single  six- 
pence of  his  money,  will  make  him  liable  to  a  decision  of  the  Scotch 
Courts  to  any  amount.    The  rule  was  borrowed  from  the  Dutch  as 
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a  species  of  mercantile  necessity;  but  no  doubt  it  is  capable  of  being 
carried  to  a  length  that  may  be  a  perversion  of  justice.  Mr  Mac- 
mahon,  whom  we  are  justly  proud  of  as  a  disciple,  is  referred  in  the 
prosecution  of  his  stndies  on  this  point  to  Yoet,  B.  ii.,  c.  iv.,  sec.  25 ; 
and  a  case  decided  last  session,  Lindsay  v.  London  and  North  Wes- 
tern Railway  Company,  18  D.,  67,  throws  much  light  on  the 
sa^ect. 

But  the  honourable  member  for  Wexford,   and  others  of  his 
countiymen,  will  find  in  the  law  of  Scotland  much  which,  on  a 
calm  and  dispassionate  examination,  if  they  will  only  for  the  moment 
throw  aside  national  prejudice,  they  cannot  fail  to  admire.     They 
say  the  laws  of  the  three  Kingdoms  must  be  assimilated.     On  this 
we  are  all  agreed.     Such  is  the  confidence  of  Scotch  lawyers  in 
their  system,  that  they  have  no  wish  to  confine  to  themselves  the 
many  advantages  it  has  for  centuries  yielded^    Based,  as  we  have 
said,  on  a  code  which  has  given  law  to  Europe,  some  of  its  leading 
features  are  slowly  finding  their  way  into  the  law  of  England, 
throQgh  numerous  independent  channels,  apart  from  those  syste- 
matic  measures  of  assimilation   which  of  late  years  have  been 
attempted.     As  was  justly  observed  by  the  Lord  Advocate,  in 
answer  to  the  Irish  attack,  the  law  of  Scotland  contains  much  that 
was  worthy  of  being  adopted,  and  has  been  already  adopted,  in 
England.    The  distmction  between  law  and  equity,  to  which  the 
present  Attorney-General  is  so  opposed,  has  never  been  known. 
Oar   Sheri£P  Courts  preceded  by  centuries  the  introduction  in 
England  of  the  same  admirable  system  of  localizing  justice ;  and 
Scotland  has  afforded,  since  the  16th  centnrv,  an  example  of  the 
practical  efiect  of  the  registration  of  land  rights,  to  the  benefits  of 
which  the  English  mind  is  now  gradually  beginning  to  be  alive. 
A  further  and  more  conclusive  example  of  the  relative  value  of  the 
two  systems,  is  found  in  the  two  statutes  passed  last  session  for  the 
assimilation  of  the  Mercantile  Law.     In  the  Act  19  and  20  Vict., 
c.  60,  we  have  certainly  had  engrafted  on  our  law  several  rnles  of 
English  origin — some  of  doubtful  policy,  but,  as  we  have  been  at 
pains  on  several  occasions  to  show,  most  of  evident  advantage. 
But  to  a  far  greater  extent  has  the  corresponding  statute  for  Eng- 
land, the  19  and  20  Vict.,  c.  97,  been  indebted  &r  many  admirable 
provisions  to  the  very  system,  at  the  barbarity  of  whith  many  of  the 
English  members  are  now  so  furious.     The  nature  of  this  incorpo- 
ration is  shown  by  the  report  of  the  Mercantile  Law  Commission,  on 
which  the  two  Acts  referred  to  were  founded.  In  regard  to  the  con- 
tract of  sale,  for  example,  the  17th  section  of  the  Statute  of  Frauds, 
requiring  all  contracts  above  L.IO  to  be  in  writing,  was  repudiated 
as  useless,  and  universally  contravened ;  while,  on  the  other  hand, 
our  law  88  to  the  evidence  of  payment  of  the  price,  was  recom- 
Qiended  to  be  enlarged  to  the  English  rule.   As  to  stolen  goods,  the 
^uity  of  the  Scotch  law  again  commended  itself,  as  it  likewise  did 
^ith  respect  to  the  tights  of  execution  creditors  of  the  seller  and 
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buyer,  before  deliveiy  of  goods  sold ;  while,  on  the  other  hand,  ve 
lost  the  old  civil  law  rale,  that  tradition  was  necessary  to  vest  the 
property.  Illustrations  of  a  similar  kind  might  be  taken  from  this 
invaluable  document — ^the  recorded  and  deliberate  opbion  of  the 
first  lawyers  of  the  day.  It  is  conclusive  evidence  of  the  fact,  that 
if  this  movement  for  assimilation  is  to  be  proceeded  with,  as  tui- 
doubtedly  it  ought,  the  change,  to  a  very  great  extent,  must  be  an 
incorporation  of  Scotch  law,  and  not  a  mere  absorption  of  it,  in  the 
pi-actice  and  jurisdiction  of  England.  We  are  certainly  compelled 
to  pause  at  the  prospect  of  an  importation  of  English  law  into  this 
country,  when  we  find  it  thus  characterized  by  so  competent  an 
authority  as  an  English  lawyer  of  the  eminence  of  Dr  J.  G.  Fhilt 
more,  late  M.P.  for  Leominster :— ^^  Will  Englishmen  always 

BB  CONTENT  WFTH  BEPBATING  LUBICROUB  PANEGTBICS  ON  THEIB 
COARSE,  SLOVENLY,  CONFUSED,  AND  INCESSANTLT  VACILLATING 
LAWS,  INSTEAD  OF  SEEKING  TO  DIGEST  THEM  INTO  SOME  CODE,  IP 
NOT  EQUAL  TO  THE  FINISHED  SYSTEM  OF  ROME,  LESS  SCANDAL- 
OUS AT  LEAST  TO  CIVILISED  MENT^ — "NOTHING  CAN  BK  MORE 
CONFUSED,  IRBEGULAR,  RUDE,  AND  UNCERTAIN,  WITH  RBGABD  TO 
CIVIL  RIGHTS  AND  CRIMINAL  ACCUSATIONS."^ 

Draw  the  contrast  from  whatever  point  you  will,  the  same  result 
is  certain  to  follow.  Eveiy  proiect  of  Law  Reform  which  is  mooted 
in  England,  seems  to  be  little  better  than  a  transcript  of  what  the 
people  of  Scotland  have  been  in  the  enjoyment  of  for  centuries. 
Equally  striking  is  the  studious  effort  with  which  the  fact  is  sought 
to  be  concealed,  and  the  little  credit  we  may  derive  fix>m  the  cir- 
cumstance, is  attempted  to  be  ignored.  There  is  the  Lord  Chan* 
cellor's  Divorce  Bill,  for  instance.  Its  object  would  be  much  more 
efFectuall V  obtained  by  one  simple  and  brief  enactment,  to  the  efiect 
that  the  law  of  Scotland  on  the  subject  of  divorce  should,  from  and 
after  the  passing  of  the  Act,  be  extended  to  England.  The  old 
English  fiction  of  the  indissolubilitv  of  the  marriage  tie  is  to  be 
abandoned,  and,  treating  it  as  a  purely  civil  contract,  a  new  tribnnal 
is  to  be  created,  consisting  of  the  Lord  Chancellor,  one  of  the  Chief 
Justices,  and  a  Judge  of  the  new  Court  of  Probate^  which  is  to 
afford  the  same  remedy  to  the  spouses  for  infidelity  in  the  same 
manner,  and  for  the  same  causes,  as  divorce  has  long  been  obtained 
in  this  country.  The  preliminary  action  for  crtm.  con* — a  disgracefiil 
process  never  heard  of  here — is  no  longer  necessary,  and  an  expen* 
sive  Act  of  Parliament  will  no  longer  confine  to  the  rich  a  libera* 
tion  from  wedded  miserv,  which  hitherto  has  been  practically  denied 
to  the  poor.  The  chief  difference  from  our  existing  law,  is  one  of 
which  the  policy  may  be  doubted — a  wife  has  no  remedy  against  a 
faithless  husband,  save  on  the  ground  of  incestuous  adulteiy,  bigamy, 
or  unjustifiable  desertion.  But,  on  the  whole,  the  Bill  is  in  ^ct  a 
mere  extension  of  the  Scotch  law  to  the  sister  kingdom ;  and  yet,  in 

^  Principles  and  Maxims  of  Jarisprudsnoe,  p.  IdOL         '  IbkL,  p.  7^* 
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reading  the  debates  on  the  subject,  it  is  singular  to  observe  that, 
while  ample  reference  was  made  to  the  laws  of  Prussia  and  other 
continental  states,  the  experience  of  this  country  on  the  subject  was 
scarcelj  ever  taken  into  account. 

Sir  Richard  Bethell's  first  effort  as  Attorney-General,  has  been 
the  mtroduction  of  a  bill  for  ^*  the  Punishment  of  Frauds  committed 
by  Tnistees,  Bankers,  and  other  persons  intrusted  with  property." 
It  has,  no  doubt,  been  suggested  by  the  revelations  in  connection 
with  the  Boyal  British  Bank,  the  directors  of  which  may  be  congra- 
talated  on  having  chosen  England  for  the  scene  of  their  operations. 
The  measure  is,  in  some  respects,  unnecessary  in  this  country,  where 
the  natural  elasticity  of  our  criminal  code  with  respect  to  fraud  and 
swindling,  is  already  amply  sufficient  to  meet  most  of  the  tricks  of 
knavish  inffenaity,  provided  fraudulent  intent  can  be  established. 
The  law  is  briefly  this : — "  All  these  falsehoods  and  frauds,  by  which 
another  is  deprived  of  his  property  under  fraudulent  and  false  pre- 
tences, especially  by  the  assumption  of  a  false  character,  or  substi- 
tuting one  thing  for  another,  or  by  using  a  false  and  vitiated  docu- 
ment as  the  instrument  of  deception,  may  be  prosecuted  as  crimes, 
and  subject  the  offender  to  the  highest  arbitrary  punishment." — 
(AI.  L  362.)  Unfortunately,  however,  the  law  of  England  on  this 
point  being  chiefly  statutory,  is,  as  usual,  an  attempt  to  deal  with 
particulars,  instead  of  leaving  every  case  to  fall  under  a  comprehen- 
sive definition.  It  has  therefore  proved  defective,  just  in  proportion 
to  the  number  of  expedients  which  ingenuity  can  place  at  tne  ser- 
vice of  villany.  The  subject  was  thus  explained  by  the  Attorney- 
(leneral  in  his  luminous  speech  in  introducing  the  Bill : — 

He  knew  no  code  in  Europe  in  which  fraudulent  breaches  of  trust  were  not 
held  to  be  proper  subjects  of  criminal  interference.  But  in  our  law  there  was 
thu  peeuliarity,  that  fraud  or  theft,  when  accompanied  by  breach  of  trust,  was 
<iiTe«ted  of  its  criminal  character.  If  a  man  stole  L.500  he  would  be  punished 
by  the  criminal  law;  bat,  if  a  man  upon  his  death-bed  called  in  a  friend,  and 
told  him  that  he  had  appointed  him  executor  to  his  will,  and  committed  to  him 
all  hifl  property  for  the  benefit  of  his  widow  and  children,  and  the  friend  accepted 
the  tnut,  proved  the  will,  and  then  robbed  the  widow  and  the  orphans  of  their 
property,  the  law  said  that  he  was  not  a  criminal,  but  a  debtor.  But  the  anomaly 
did  not  rest  there.  Our  ordinary  tribunals  refused  to  recognise  the  act  as  creat- 
ing a  debt ;  and,  adding  mockery  to  the  Injury  they  had  sustained,  told  them 
tliat  they  must  go  to  the  Court  of  Chancery.  That  was  the  eyil  with  which  he 
popoeed  to  deal.  Our  law  had  nerer  been  happy  in  general  definitions.  It  con- 
SQed  itaelf,  as  did  our  Acts  of  Parliament,  to  dealing  with  a  vast  number  of  in- 
^ces;  but  we  never  attempted  to  meet  an  evil  by  a  comprehensiTe  definition, 
whidi  ^ould  accurately  define  the  offence,  and  leave  particular  instances  to  fall 
within  its  scope.  Our  common  law  refused,  save  in  only  one  or  two  instances, 
I  to  recognise  the  ordinary  distinction  between  trustee  and  eutui  que  truH;  and 
iccordiogly,  if  property  were  committed  to  a  trustee,  our  law,  founding  itself 
Ipon  our  definition  of  theft,  said,  "  How  can  a  man  take  away,  how  can  he 
^irrj  away,  from  himself?  He  is  already  in  lawful  and  complete  possession, 
therefore  be  is  unable  to  commit  a  theft.  Observe  the  difference  between  the 
Pinspnidence  of  England  and  that  of  Scotland.  In  Scotland,  th^  might  be 
Knned  thus — FraudulmUi  convertatio  rei  aUetUB  invito  damifio.  Our  law, 
bowerer,  said  that  trust  property  was  not  re$  aliena,  but  res  sua,  an^  ther&- 
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fore,  a  fraadulent  trustee  did  not  take  the  property  of  another,  but  only  that 
which  was  legally  his  own. 

The  difficulty  now  felt  in  this  country  in  meeting  such  cases  as 
the  above,  does  not  arise  from  any  uncertainty  as  to  the  stringency 
of  the  law,  but  from  the  impossibility,  in  most  instances,  of  making 
out  the  intent  to  defraud.     Cases  are  now  of  common  occurrence 
where  persons  are  indicted  for  doing  a  perfectly  lawfril  act,  with  the 
adjection  of  the  qualification,  that  it  was  done  with  intent  to  defraud. 
Indictments,  for  example,  charging  parties  with  setting  fire  to  their 
own  property — in  itself  no  proper  subject  for  criminal  interference, 
— are  now  invariably  sustained,  provided  the  act  is  libelled  as  having 
been  done  with  ^'  intent  to  defraud."     And  in  such  cases,  the  teo- 
dency  now  is  to  require  much  less  proof  of  fraadulent  desi^  than 
was  formerly  required,  e.  g.^  proof  of  the  fact — that  the  building  was 
destroyed  by  fire,  and  that  it  was  insured  over  its  value,  and  similar 
circumstances  of  suspicion — would  at  least  have  the  effect  of  shifting 
the  burden  of  proof  to  the  extent  of  requiring  the  prisoner  to  elide 
the  presumption  raised  against  him  by  making  out  his  own  inno- 
cence.   This  doctrine  was  very  broadly  stated  by  the  Lord  Justice- 
Clerk  in  the  **  Orion'*  case,  in  which  the  jury  were  told,  that  under  a 
charge  of  culpable  homicide,  where  the  Crown  had  proved  the  ac- 
cident and  the  loss  of  life  in  a  vessel  under  the  pannel's  command^ 
it  lay  on  him  to  prove  his  innocence  of  all  blame. — (Ld.  Adv.  t. 
Henderson,  etc.,  Shaw's  Just.  Rep.,  394.) 

While,  however,  the  law  of  Scotland  is  able  to  take  cognisance 
to  a  much  greater  extent  than  the  law  of  England  of  the  crime  of 
breach  of  trust,  it  is  not  to  be  denied  that  there  are  many  cases  pro- 
vided for  in  the  new  law  which  the  common  law  could  not  embrace. 
There  are,  in  particular,  the  case  of  a  bank  director  helping  himself 
and  his  friends,  and  the  very  common  case  of  a  trustee  raising 
credit  on  the  property  of  his  wi^rd,  and  allowing  it  to  be  attached  bv 
his  creditors.  It  is  therefore  desirable  that,  in  this  countrv,  as  well 
as  in  England,  the  common  law  should  be  strengthened  by  some 
statutory  declaration  on  the  subject.  Sect.  27  of  the  Bill  says,  it  is 
not  to  extend  to  Scotland,  but  we  believe  it  will  be  extended,  if  not 
in  its  present,  at  least  in  some  other  form ;  and  we  therefore  here 
give  the  substance  of  its  provisions  : — 

1.  Whosoever,  being  a  trustee  of  any  propertjr  for  the  benefit,  either  wholly 
or  partially,  of  some  other  person,  shall,  in  violation  of  good  faith,  and  with  in- 
tent to  defraud,  appropriate,  convert,  destroy,  dispose  of,  or  employ  such  pro- 
perty, or  any  part  thereof,  to  or  for  his  own  benefit,  use,  or  purposes,  shall  be 
guilty  of  a  misdemeanor. 

2.  Whosoever,  being  a  banker,  merchant,  broker,  attorney,  or  agent,  and 
being  intrusted  as  such  with  the  property  of  any  other  person,  shall,  in  violation 
of  good  faith  and  with  intent  to  defiraud,  sell,  negotiate,  transfer,  pledge,  or  in 
any  manner  convert  or  employ,  to  or  for  his  own  use,  such  property,  or  any  part 
thereof,  shall  be  guilty  of  a  misdemeanor. 

3.  Any  person  intrusted  with  any  power  of  attorney  for  the  sale  or  transferor 
any  property,  who  shaJl  fraudulently  sell,  transfer,  and  convert  such  propertj* 
or  any  part  thereof,  to  his  own  use  or  benefit,  shall  be  guilty  of  a  misdemeanor. 


1857.]  R£yi£W  OF  THB  MONTH.  321 

4.  Wliosoerer,  being  a  bailee  of  any  property*  sball  fraudulently  take  or  con- 
vert the  same  to  his  own  use,  or  the  use  of  any  person  other  than  the  owner 
thereof,  shall  be  guilty  of  a  misdemeanor. 

5.  Whosoever,  being  a  director,  member,  or  public  officer  of  any  body  corpo- 
rate or  public  company,  shall  fraudulently  take  or  apply,  for  his  own  use,  any  of 
the  money  or  other  property  of  such  body  corporate  or  public  company,  shall  be 
guilty  of  a  misdemeanor. 

6.  Whosoever,  being  a  director,  public  officer,  or  manager  of  any  body  cor- 
porate or  public  company,  shall  receive  or  possess  himself  of  any  of  the  money 
or  other  property  of  such  body  corporate  or  public  company,  otherwise  than  in 
payment  of  a  just  debt  or  demand,  and  shall  wilfully  omit  to  make,  <n*  cause  or 
direct  to  be  made,  a  full  and  true  entry  thereof  in  the  books  and  aooounts  of 
Buch  body  corporate  or  public  company,  shall  be  guilty  of  a  misdemeanor. 

7.  If  any  durector,  managjer,  public  officer,  or  member  of  any  body  corporate 
or  public  company,  shall  wilfully  destroy,  alter,  mutilate  or  falsify  any  of  the 
books,  papers,  writings  or  securities  belonging  to  the  body  corporate  or  public 
company,  of  which  he  is  a  director  or  manager,  public  officer  or  member,  or 
take,  or  be  privy  to  the  making  of,  any  false  or  fraudulent  entry,  or  any  fraudu- 
lent omission  in  any  book  of  account  or  other  document,  with  intent  to  defruud 
tJie  shareholders,  creditors,  or  other  persons  interested  in  the  property  or  effects 
of  such  body  corporate  or  public  company,  every  director  so  offending  shall  be 
deemed  guilty  of  a  misdemeanor. 

8.  Whosoever,  being  a  director,  manager,  or  public  officer  of  any  body  corpo- 
rate or  public  company,  shall  wilfully  make,  circulate,  or  publish,  or  concur  in 
wilfully  making,  arculating,  or  pubushing,  any  written  statement  or  accoimt 
which  ne  shall  know  to  be  false  in  any  material  particular,  with  intent  to  deceive 
or  defraud  any  member,  shareholder,  or  creditor  of  such  body  corporate  or  public 
conqnuiy,  or  with  intent  to  induce  any  person  to  become  a  shareholder  or  partner 
therein,  or  to  intrust  or  advance  any  money  or  property  to  such  body  corporate 
or  public  company,  or  to  enter  into  any  security  for  the  benefit  thereof  shall  be 
gnuty  of  a  misdemeanor. 

9.  Ever^  person  found  guilty  of  an  offence  under  this  Act  shall  be  liable,  at 
the  discretion  of  the  Court,  to  be  kept  in  penal  servitude  for  any  term  not  ex- 
ceeding seven  years,  or  to  suffer  such  other  punishment,  by  fine  or  imprisonment, 
or  by  both,  as  the  Court  shall  award. 

The  Facalty  of  Advocates  have  condemned  Mr  Dunlop's  Begis- 
tration  of  Leases  Bill.  The  committee  to  whom  it  was  referred, 
Imported  that  the  objections  to  the  present  measure  were  so  formid- 
sble,  that  it  was  not  expedient  it  snould  pass  into  law.  The  chief 
objections  to  the  Bill  appear  to  be,  that  it  would  create  a  new  land 
tenure  with  respect  to  all  subjects  of  not  more  than  50  acres  in  ex- 
tent— with  a  full  machinery  for  assignations,  translations,  adjudica- 
tions, entry  of  heirs,  etc* — without  making  intimation  of  any  kind 
to  the  landlord.  This,  it  was  thought,  was  too  high  a  price  to  pay 
for  any  advantages  the  measure  offered.  In  the  expectation,  there- 
|bre,  that  a  more  comprehensive  scheme  would  soon  be  forthcoming, 
in  which  greater  prommence  would  be  given  to  the  interests  of  those 
holding  agricultural  leases,  as  well  as  to  the  interests  of  those  with 
leases  for  building  and  manufacturing  purposes,  the  report  was  ap- 
proved of,  and  the  subject  recommitted.  Though,  therefore,  Mr  Dun* 
ion  has  been  unable  to  frame  a  measure  to  meet  the  wishes  of  a  body 
Whose  opinions  are  entitled  to  the  venr  highest  respect,  we  hope  he  will 
tiot  be  aisoouraged  from  making  a  further  attempt  in  this  important 

VOL.  X.— VO.  VI.  /VRK  1867.  s  s 
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matter.  The  soundness  of  the  principle  of  the  Bill,  and  the  desir- 
ableness of  such  a  statute,  were  universally  admitted.  If,  therefore, 
some  amendments  are  made  in  a  few  matters  of  detail,  the  objecUons 
might  soon  be  overcome.  The  feeling  in  favour  of  enabling  lessees 
to  turn  their  leases  to  better  account  is  not  only  unanimous  through- 
out the  country,  but  is  the  recorded  opinion  of  all  our  great  lawyers 
who  have  turned  their  attention  to  this  subject. 

As  the  latest  authority,  we  may  refer  to  Mr  Hunter,  in  whose 
treatise  on  Landlord  and  Tenant  the  reader  will  find  the  matter  dis- 
cussed.— Vol.  i.,  p.  507.    Professor  Bell  (Coms.  i.  68),  with  the  view 
of  enabling  a  tenant  to  borrow  on  the  security  of  his  right,  suggests, 
**  That  a  record  for  exhibiting,  as  in  feudal  property,  the  stale  of 
leasehold  rights,  should  be   established."     We  are   satisfied  thai 
every  day's  experience  shows,  that,  were  such  a  record  established, 
it  would  be  of  immense  service  to  both  the  lessors  and  lessees  of  pro- 
perty.    The  former  would  get  a  better  bargain,  and  secure  a  more 
enterprising  class  of  men  for  the  improvement  of  their  land;  and  the 
latter  would  be  able  to  raise  more  readily  the  capital  necessary  for 
making  their  enterprise  available.     As  society  is  now  constituted, 
to  the  success  of  every  undertaking  capital  is  indispensable ;  and  the 
due  amount,  in  almost  all  instances,  can  only  be  obtained  by  the 
system  of  credit  in  use  in  every  species  of  business  save  the  fanning 
of  land.     To  tenants  under  improving  leases,  it  is  especially  desirable 
that  every  facility  should  be  given  in  raising  a  little  money  when 
they  enter  on  possession.     It  is  no  wonder,  then,  that  this  is  not  the 
first  time  the  subject  has  been  mooted ;  and,  considering  the  diffi- 
culties with  which  it  is  beset,  it  is  as  little  surprising  that  this  is  not 
the  first  time  the  attempt  to  supply  the  defect  in  the  law  has  failed. 
The  Law  Commission  in  1838  reported  it  as  their  opinion,  that  the 
want  of  an  effectual  means  of  mortgaging  a  tenant's  interest  in  the 
lease  without  a  manifest  change  in  possession,  which  is  the  completion 
of  the  tenant's  right,  is  a  great  practical  inconvenience."     llie  re- 
port then  proceeds : — 

We  have  been  anxious  to  devise  some  mode  of  enabling  tenants,  in  these 
circumstances,  consistently  with  the  landlord*s  right  and  interest,  to  make  use  of 
the  lease  as  a  security  to  a  creditor,  without  endangering  any  essential  change  on 
our  law  of  leases,  as  now  established,  or  introducing  the  substitution  of  lease- 
hold for  feu,  with  regard  to  which  we  have  already  expressed  our  opinion.  We 
should  not  think  it  necessary  for  this  purpose  to  record  the  lease  itself,  or  to  in- 
troduce those  temporary  securities  into  the  Qeneral  Register.  A  local  and  sepa- 
rate register,  to  be  kept  by  the  Sheriff-Clerk,  or  by  the  keeper  of  the  County 
Register  of  Sasines,  or  by  the  keeper  of  the  City  Records,  would  sufficiently  an- 
swer the  purpose  of  publication  of  such  securities ;  and  we  should  propose  that 
a  brief  entry  of  the  name  of  the  farm  or  description  of  the  property,  with  the 
name  of  the  landlord,  of  the  tenant,  and  of  the  creditor,  and  the  amount  of  the 
loan  or  burden,  should  form  the  matter  of  the  record,  which  would  thus  be  at- 
tended with  little  expense.  An  assignation  thus  registered  should  be  held  to  be 
a  good  and  effectual  security  in  all  questions  between  the  assignee  and  the  other 
parties  deriving  right  from  the  tenant,  leavinc;  to  the  law  as  it  stands  the  com- 
pletion of  the  right  of  the  assignee  as  regards  the  landlord,  or  subtenant  in  cases 
where  there  has  been  a  sublease.     We  do  not  think  it  necessary  here  to  enter 
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into  aoj  detail  as  to  the  fonn  of  the  secnrity,  or  the  stipulations  by  which  the 
interest  of  the  creditor  may  be  made  effectual.  All  that  we  think  it  necessary  or 
fit  for  us  at  present  to  suggest,  is  the  safety  and  expediency  of  a  local  record,  in 
which  shall  be  exhibited  to  those  concerned  the  existence  and  extent  of  any  bur* 
den  created  on  the  tenant's  right  of  leasehold. 

These  recommendations  were  followed  by  a  bill,  which  was 
brought  in  the  same  year  by  the  then  Lord  Advocate  (Lord  Mur- 
ray), the  then  Attorney-General  (Lord  Campbell),  and  Sir  W.  G. 
Craig— making  it  competent  to  register  leases  of  thirty-eight  years* 
duration,  and  assignations,  etc.,  affecting  the  same,  in  the  Particular 
Register  of  Sasines.  It  appears,  however,  to  have  been  dropped  after 
proceeding  a  certain  length ;  but  now  that  the  subject  has  secured  the 
attention  of  so  able  a  man  as  Mr  Dunlop,  we  have  no  doubt  that  a 
new  statute  similar  to  his  present  bill,  will  soon  be  added  to  the 
already  considerable  list  of  services  which  he  has  rendered  to  the 
country. 

We  have  received  a  communication  on  a  subject  which  has  already 
attracted  some  attention  in  both  Edinburgh  and  Glasgow — the  per- 
manent settlement  of  some  members  of  the  Bar  in  the  latter  city  ; 
and,  as  our  friend  states  the  case  with  true  western  plainness  and 
perspicuity,  we  give  his  letter  entire  : — 

Mr  EDiToa, — The  rise  and  satisfactory  progress  of  your  journal  have  given  me 
and  many  others  much  pleasure,  as  we  see  in  it  not  only  a  mere  professional 
orgAn,  which  was  much  wanted,  but  a  ready  and  available  medium  of  suggest- 
ing practical  reforms,  which  could  not  have  been  so  effectually  broached  in  any 
other  way.  There  is  one  suggestion  of  this  kind  which  I  wish  to  offer ;  and,  in 
doing  BO,  I  crave  your  indulgence  while  I  introduce  it  by  a  very  few  remarks, 
which  some  of  your  learned  readers  may  think  trite,  but  which  are  not  unin- 
teresting to  some  of  us  here  at  this  time. 

Lawyers  must  always  he  divided  jnto  two  classes,— one  set  studying  prin- 
ciples,  and  preparing  themselves  by  assiduous  culture  to  be  able  to  expound 
them  in  the  b^  possible  manner  to  the  judge  or  jury ;  another  set  devoting 
themselvea  to  the  practcial  details  of  actions,  and  the  management  of  the 
general  business  of  their  clients, — I  mean,  in  short,  the  division  into  counsel 
&nd  agents.  So  natural  is  this  system,  that  in  America,  as  you  are  aware, 
where  the  same  person  may,  if  he  chooses,  be  both  a  barrister  and  attorney, 
the  practitioners  frequently  choose  for  themselves  the  one  or  the  other  branch 
of  the  profession,  according  as  they  find  themselves  fitted  to  excel  in  either, 
and  one  barrister  and  attorney  who  applies  himself  to  the  duty  of  the  desk, 
employs  another  barrister  and  attorney  to  conduct  his  cases  in  Court,  and  do  the 
daty  of  counsel.  The  Sheriff  Court  practitioners  in  Scotland,  are  just  in  the 
position  of  our  friends  in  New  York, — they  are  both  barristers  and  attorneys  ; 
aod,  so  long  as  written  pleadings  were  in  use,  and  either  plenty  of  time  was 
allowed  for  papers  being  given  in,  or  the  agent  who  was  not  ready  with  the  pen 
could  employ  a  counsel  in  Edinburgh  to  draft  a  minute  of  debate  or  reclaiming 
petition  for  him,  little  difficulty  arose  from  the  combination  of  the  two  cha- 
ncters.  But  now,  since  the  recent  changes  in  the  Sheriff  Court  practice,  and 
the  introduction  of  oral  debates,  the  aspect  of  affairs  has  become  greatly  changed. 
For  instance,  formerly  I  found  no  difficulty  in  conducting  both  the  court  and 
S^eral  department  of  my  business,  from*  the  causes  I  have  mentioned  ;  but 
after  the  recent  reforms,  I  was  obliged  to  prepare  hurriedly  for  very  important 
debates,  sometimes  several  coming  on  at  a  single  sitting ;  I  was  detamed  in 
Conrt  whole  days  at  a  time,  and  found  that  the  new  system  interfered  very 
oonndcrably  with  my  general  practice.    In  short,  I  found  the  usual  difficulty 
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of  effectually  combining  the  dntiee  of  a  barrister  and  attorney,  a  eonniel  ind 
an  agent.    To  tell  yoa  die  truth  also,  I  was  no  great  hand  at  spetkbg ;  ind 
this  was  no  small  inducement  to  me  to  follow  the  course  which  I  now  do,  ind 
that  is  to  employ  one  of  my  proleasional  friends,  who  is  a  good  spetker,  and 
devotes  himself  entirely  to  Court  practice,  to  transact  whaterer  bosioesi  1  bin 
to  do  in  Court,  to  plead  my  cases  before  the  Sheriff,  and  act  geuevallj  m  my 
counsel.     The  prevalence  of  this  practice  in  Glasgow  has  led  several  of  luta 
express  astonishment  that  no  spirited  ^oung  advocate  has  seen  it  to  he  for  hia 
interest  to  come  through  hete  to  practise.    We  have  more  cases  than  the  CodH 
of  Session ;  the  interests  involvea  are  not  less  great  than  those  at  stake  in  the 
generality  of  oases  there.    The  agents,  who  are  largely  employed  in  conTey- 
ancing  and  general  agency,  would  gladly  employ  counsel  to  relieve  them  of 
the  annoyance — for  to  many  of  us  it  is  an  annoyance— of  Court  prsctice ; 
and  there  are  plenty  of  cases,  and  the  fees  are  quite  sufficient  to  prore 
remunerative  to  a  few  counsel  who  will  have  the  pluck  to  break  thronjiii 
red-tape  and  routine,  and  come  west.      I  know  thia  nroposal  will  not  be 
very  acceptable  to  some  of  my  young  friends  at  the  Glaflgow  bar,  some  of 
whom  are  drawing  good  incomes  by  practically  acting  as  advocates  ]  but 
there  is  an  abundant  field  for  them  too,  both  in  Court,  and  in  the  exercue  of 
other  (more  remunerative)  branches  of  the  professioii.     And  if  we  are  to 
employ  others  in  the  capacity  of  advoeatee,  I  don't  see  why  we  should  not 
have  the  bo»a  fide  article,  instead  of  a  spurious  one.     There  will  be  muj 
objections  also  among  the  grander  members  of  the  profession  in  Edinburgh, 
who  will  turn  up  their  eyes,  and  wonder  how  such  a  notion  could  ever  have 
entered  the  mind  of  a  Glasgow  writer.    But,  I  daresay,  Mr  Editor,  you  knovr 
as  well  as  1«  that  such  notions  are  all  fudge.    We  can*t  understand  here  how 
the  dignity  of  the  Bar  is  promoted  by  numberless  young  men,  able,  willing, 
and  anxious  to  work,  drawling  away  their  time  doing  nothing  in  the  Cater 
House.    There  is  work  for  them,  but  they  are  at  the  wrong  pla^  for  it   Why, 
then,  can  they  not  imitate  the  example  of  their  English  brethren,  who  are  not 
one  whit  less  respected  in  consequence,  and  go  to  the  County  Courts  in  the 
provinces.     I  am  convinced  of  this,  that  the  first  man  who  has  the  courage  to 
come  through  will  make  his  fortune,  and  in  the  main  receive  a  hearty  weloome 
from  the  Glasgow  agents.— I  am,  Sir,  yours,  etc., 

A  Glasqow  Procubatob. 
Glasgow,  June  1867. 

The  present  crowded  state  of  the  Bar  is  really  a  very  painful 
spectacle.  Of  430  members  on  the  roll  of  the  Faculty  of  Advocates, 
tnere  are  about  120  making  pretensions  to  practice;  and  of  these, 
again,  perhaps  not  more  than  one-third  are  making  a  living.  Many 
yonng  men,  able  and  willing  to  work,  whose  time  hangs  heavily  on 
their  hands  in  Edinburgh,  would  no  doubt  find  two  or  three  years* 
practice  in  Glasgow  an  excellent  training  for  the  maturer  exercise 
of  the  profession  in  after  years.  But  this  is  a  Glasgow  and  not  an 
Edinburgh  qnestion ;  and  therefore  to  be  determined  by  the  opinion 
of  the  Glasgow  people.  The  experience  of  England  shows  that  the 
residence  of  counsel  in  the  country,  has,  without  interfering  with 
the  other  branch  of  the  profession,  been  of  advantage  to  themselves 
and  the  public ;  and  as  we  believe  the  public  interest  demands  that 
the  Sheriff  Courts,  as  now  remodelled,  should  be  entrusted  with  evenf 
kind  of  btuineas  and  every  kind  of  processj  the  time  unquestionably 
will  come  when  in  all  our  large  towns,  Glasgow  particularly,  the 
services  of  counsel  may  be  procured  on  the  spot. 
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A  painful  feeling  was  created  in  the  Parliament  House  by  the 
remarkably  sudden  death  of  one  of  the  oldest  and  most  respected 
members  o(  the  bar,  Mr  Eobert  Thomson,  Sheriff  of  Caithness,  and 
author  of  the  well-known  treatise  on  Bills  of  Exchange.  At  present 
we  are  unable  to  do  that  justice  to  his  memory  which  we  hope  in 
next  number  to  attempt ;  but,  in  the  meantime,  we  cannot  forbear 
the  remark,  that  if  be  had  certain  peculiarities  which  marked  him 
as  a  ^  character"  with  some,  there  were  few  men  of  so  extensive 
reading  and  with  a  disposition  in  all  respects  so  thoroughly  amiable. 
The  county,  by  the  recent  statute,  merges  in  the  Sherifidom  of 
Satherlaad  ;  so  a  new  appointment  is  unnecessary.  The  only  other 
changes,  daring  the  month,  have  been  the  appointment  of  Mr 
Charles  Sobertson,  a  gentleman  of  twenty-three  years'  expmence, 
as  Sheriff-Substitate  at  Inyemess,  in  room  of  Mr  Colqnhonn,  re- 
agned;  and  the  removal  to  Forfar,  as  successor  to  the  late  Mr 
Cbarks  Dickson,  of  Mr  G.  K»  Ogiivy,  an  accomplished  man  and  a 
good  lawyer.  In  m^ng  appointments  to  a  situation  already  so 
important,  and  now  yearly  growing  in  respcmsibility,  we  hope  that, 
while  no  preference  is  shown  to  one  branch  of  the  profession  over 
another,  no  effect  will  be  given  to  those  private  and  pers<mal  influ- 
ences, which  at  once  ignore  true  merit,  and,  at  the  some  time,  eon*- 
ceal  the  deficiencies  of  incompetency.  In  England,  the  continued 
bdi^Kwition  of  Mr  &  Wortley  has  rendered  a  new  appointment  to 
the  office  of  SoIicitor>6eneral  necessary ;  and,  accordingly,  Mr  Keat* 
ing  has  been  preferred  to  the  vacancy. 


A  Digested  Index  of  the  Reported  Dectsiom  in  the  Houae  of  Lorde^ 
Prwy  Councilf  and  the  Courts  ofEquityy  Common  LatOy  Admiralty^ 
and  Eeeleaiaedcal ;  with  References  to  all  the  Statutes  paesedy  and 
the  Rules  and  Orders  of  Court  promulgated^  during  the  Year  1856. 
By  R.  A.  Fisher,  Esq.,  of  the  Middle  Temple,  BarristeP4it-Law. 
liondon :  H.  Sweet,  8,  Chancery  Lane. 

Wb  wish  some  one  would  do  for  the  law  of  Scotland  what  Mr 
Harrison  and  his  continuators  have  done  for  the  law  of  England. 
Till  the  law  is  codified,  such  a  book  is  indispensable  to  its  practice ; 
hut  it  shows  the  Doverty  of  our  literary  resources,  that  the  want 
of  a  work  on  the  plan  of  Mr  Harrison  still  remains  a  defect  in  our 
Ptofessbnal  literature.    Digests  we  certainly  have;  but  what  are 
^heyf    Their  ammgement  is  bad,  and  their  execution  is  worse, 
^hile,  in  the  former  respect,  they  display  a  singular  want  of  atten- 
tion to  both  analysis  and  method,  the  defect  is  a^^vated  by  the 
^^^onfiued  jumUe  of  law  and  fact  which  the  cases  msplay  as  stated. 


326    fisher's  digested  index  of  bepobted  decisions.  [June 

Every  one  knows  the  difficulty  there  is  in  finding  what  is  wanted 
in  a  work  constructed  on  such  a  system.     After  repeated  references 
to  title   after  title^   the  unfortunate   victim    may,  penui?entQre, 
stumble  on  something  like  similarity  in  the  facts,  if  not  in  the  law; 
or  a  refreshing  ray  of  hope  may  appear  through  the  haze  of  some 
such  vague  generalization  as,  ^^  in  the  circumstances  held,"  so  and 
so.     Sometimes  the  research,  after  being  continued  with  the  most 
patient  perseverance,  is  abandoned  in  hopeless  despair ;  and  a  day 
or  two  afler,  when  the  paper  has  been  drawn,  or  the  argament 
over,  or  the  case  is  at  avizandum,  or,  it  may  be,  judgment  has 
been  given,  you  accidentally  fall  in  with  the  object  of  your  for- 
mer fruitless  inquiry.     And  this,  too,  although  we  have  only  (ae 
court,  instead  of  several,  and  that  court  disposing  of  nothing  \h 
1600  cases  annually,  as  the  different  English  judicatures  appear  to 
have  determined  in  1856.     A  digest,  to  be  worthy  of  the  name, 
should  be  something  else  than  a  mere  collection  of  inartificially 
drawn  rubrics,  as  they  are  to  be  found  in  a  report.     In  using  it,  a 
person  looks  for  doctrine  and  principles,  and  not  merely  a  similarity 
in  the  circumstances  to  the  apeciea  facti  o{  the  case  he  has  in  hand.  To 
express  the  substance  of  a  decision,  therefore,  there  ought  to  be  a 
careful  separation  of  the  law  from  the  facts  to  which  it  was  applied. 
In  one  paragraph,  the  ratio  ought  to  be  stated  as  a  proposition;  in 
another,  the  facts  should  follow  as  an  illustration  of  its  application. 
A  work  on  such  a  plan,  and  with  due  attention  to  arrangement, 
would  be  an  incalculable  professional  gain.     We  hope  to  see  this 
want  soon  supplied;  but  we  fear  that,  while  there  are  many  of  oar 
younger  brethren  with  both  the  time  and  the  ability  necessary, 
there  are  few  possessed  of  the  courage  required  for  an  undertaking 
of  so  laborious  a  character. 

If  the  attempt  is  ever  to  be  made,  we  hope  the  plan  followed 
will  be  taken  from  the  digest  of  Mr  Harrison.  Commencing  with 
the  time  of  Lord  Mansfield,  in  1756,  the  cases  in  the  first  four 
volumes  are  brought  down  to  1843;  and  two  additional  volmnes 
complete  the  work  to  the  year  1855.  Its  value  is  so  undisputed, 
or  rather  its  necessity  so  indispensable,  that  the  continuation,  now 
carried  on  by  Mr  Fisher,  is  published  annually.  In  a  closely  printed 
volume,  of  about  270  double-columned  pages,  we  have  before  us  the 
issue  for  1856.  We  think,  in  the  present  editor's  hands,  the  char- 
acter of  the  work  is  not  likely  to  suffer.  While  the  old  arrange- 
ment continues  to  be  followecl,  we  notice  in  its  execution  the  same 
distinctive  features  to  which  we  have  above  adverted.  The  two 
great  essentials  of  such  a  work  are,  Isty  accuracy;  and,  2d,  that 
It  should  embrace  all  the  cases  of  the  year.  Enormous  as  must 
have  been  the  labour  in  overtaking  so  many  decisions  pronounced  in 
so  many  courts,  Mr  Fisher  seems  to  have  been  successful  in  doing 
so.  He  has  thus  supplied  the  profession  in  England  with  a  work, 
that  we  fully  believe  makes  the  practice  of  the  law  there,  notwith- 
standing of  the  multitude  and  variety  of  authority  to  be  found  on 
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every  point,  a  mach  simpler  process  than  it  is  in  Scotland.  An  ex- 
cellent feature  is,  that  all  the  statutes  of  the  year  are  given,  each 
under  the  title  of  the  subject  which  they  particularly  affect.  Thus 
the  work  offers  all  the  advantages  of  a  codification  of  both  the  statu- 
tory and  common  law  of  the  kingdom^  in  so  far  as  developed  by 
the  exigencies  of  society  during  the  year.  We  notice  with  satis* 
faction  that  the  Editor  gives  all  the  Scotch  appeals,  a  circumstance 
that  will  make  the  digest  still  more  valuable  for  the  purposes  of  con- 
saltation  in  Scotland,  where  English  authority  is  now  so  invariably 
quoted,  and  so  universally  sought  after. 
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BUSINESS  OF  THE  COURT  OP  SESSION. 

To  the  Ediiar  of  the  Journal  of  Jurisprudence. 

Sol, — I  address  yon  as  the  organ,  not  of  a  class,  but  of  the  great  profession  of 
the  law  in  all  its  branches.  I  am  desirous  of  calling  attention  to  the  demand 
ottered  by  every  legal  body  in  Scotland,  except  the  bar,  that  the  judges  of  the 
Court  of  Session  should  now  be  required  to  perform  their  appointed  duty.  The 
bar  has  in  this  instance,  I  regret  to  say,  sacrificed  its  patriotism  to  its  selfish 
interests. 

There  are  men  alive  who  can  recollect  the  Cranstoun — ^Rutherford  dia- 
pQte,  and  the  circumstances  out  of  which  it  arose.  Till  that  celebrated  quarrel, 
the  judges  of  the  Court  of  Session  had  the  not  illiberal  allowance  of  L.2000  a 
jear,  which  could,  with  no  exertions,  be  increased.  It  required  the  shelving 
of  Lord-Advocate  Murray,  and  the  installation  in  his  room  of  the  abler  Lord- 
Ad  rocate  Rutherford,  before  an  increase  to  L.3000  could  be  obtained. 

The  matter  was  arranged  with  some  difficulty,  and  in  the  form  of  a  distinct 
and  specific  contract.  The  salaries  were  to  be  increased,  upon  the  condition 
that,  should  the  business  before  any  of  the  Courts  run  into  arrear,  the  sittings 
of  that  Court  should  be  prolonged,  either  by  an  order  of  the  Court  itself  or  by 
an  order  of  the  Privy  Council.  ^  It  was  unusual  to  insert  the  latter  alternative 
in  any  statute  having  for  its  object  the  mere  regulation  of  the  business  of  a 
toQrt  oi  justice.  But  the  result  has  shown  that  the  legislature  of  the  day 
dtimaied  the  Scotch  judges  correctly,  by  retaining  to  the  government  the 
power  of  applying  the  spur  of  authority  to  the  side  orif  their  indolent  inaction. 

Upon  the  faith  of  the  power  being  exercised  when  the  occasion  required  it, 
the  judges'  salaries  were  increased  by  the  addition  of  L.1000  a  year  each. 
Upon  no  other  terms  could  this  increase  have  been  obtained  from  the  econo- 
inists  of  the  day.  Either  the  condition  was  meant  to  be  kept,  or  it  was  not ; 
if  it  was,  then  the  oocasion  has  come  for  its  exercise;  if  it  was  not,  then  the 
transaction  was  a  fraud. 

The  return  obtained  by  our  respected  member,  Mr  Black,  upon  which  he 
^nd  the  other  Scotch  members  intend  to  base  their  opposition  to  the  Office«of- 
^udg^-made-easy-Bill  of  the  Lordr Advocate,  discloses  some  startling  facts ;  and 
X  shall  therefore  copy  it  entire. 
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**  CoOBT  or  SanoN. — It  appean  from  a  ntmn  presented  to  the  House  of 
Commons,  that  the  number  of  extra  sittings  of  the  Court  of  Senkm  nnce  1st 
January  1840  to  1st  January  iSSTy  in  terms  of  2  and  3  Vict.,  c.  36,  has  been 
six,  and  all  subsequent  to  1st  January  1853.  Of  these  six,  two  were  extra 
sittings  of  the  whole  Court  in  1855  ;  the  first  occupied  in  hearing  one  caose  of 
great  length ;  the  second,  in  hearing  three  causes.  The  rest  of  the  nttingi 
were  held  by  the  let  DiTision  only;  and  at  each  c^  tham,  59, 19^  7,  an^i  6 
causee  were  respectively  disposed  of.  There  have  been  no  extra  sittings  of  the 
Lord  Ordinary  under  §  10  of  the  Act ;  but  under  §  9  they  have  all  sat  three 
weeks  longer  In  each  vear  than  they  did  formerly.  The  number  of  c&oses 
standing  on  the  roll  of  eaeh  Division  of  the  Court,  and  ready  for  hetnDg,OD 
the  1st  January  in  each  of  the  last  ten  years^  was  as  foliows :— 


Ybab. 

1st  Divisioh. 

2d  Divisiov. 

1848, 

116 

24 

1849, 

130 

30 

1850, 

155 

21 

1851, 

190 

30 

1852, 

194 

28 

1853, 

196 

38 

1854, 

89 

35 

1855, 

94 

35 

1856, 

155 

39 

1857, 

235 

30 

1556  310** 

-  It  thus  appears  that  for  ten  years  the  Second  Divisioa  has  been  simply 
marking  time.  It  might  be  abohshed  to-morrow  without  loss  to  the  countiy; 
and  really  the  time  has  come  when  the  interests  and  the  feelings  of  individosl 
public  officers  must  yield  to  the  larger  interests  of  the  general  public,  wboti 
servants  tJiey  are.  According  to  your  own  statement  in  the  last  number  ol 
vour  Journal,  the  First  Division  was  no  less  than  three  years  in  arrear  d 
business.  Is  this  not  discreditable,  and  calculated  to  excite  most  justly  the 
public  indigDation?  Out  of  313  working  days  in  the  year,  the  whole  Dumber 
of  working  days  given  by  the  First  Division  of  the  Court  of  Session  isjostllSi 
a  little  more  than  a  third.  When,  Sir,  I  turn  my  eye  to  the  south,  I  find  i 
statement  like  this  in  the  Times  of  dd  June  . — '  BusniEaa  of  the  Coubt.- 
At  the  sitting  of  the  Court  this  morning,  Lord  Campbell  said,  that  in  con- 
sequence  of  tne  great  influx  of  business  into  this  Court,  there  was  resson  to 
apprehend  there  would  be  considerable  arrears  at  the  end  of  term;  it 
would  therefore  be  necessary  to  hold  sittings  tfi  banco  after  term.  The  Court 
would  accordingly  sit  in  banco  on  Saturday  the  13th,  Monday  the  15th,  Taes- 
day  the  16th,  and  Wednesday  the  17th  of  June  ;  and  also  on  Tnenlsy  the  29d, 
Wednesday  the  24th,  Thursday  the  25th,  and  Friday  the  26th  of  June.  Ob 
Saturday  the  4th  of  July  the  Court  will  also  sit  in  banco^  to  give  judgment  in 
eases  previously  argued.*  In  the  first  instance,  the  Court  will  take  the  eountrf 
new  trials,  and  afterwards  the  cases  in  the  special  paper.  The  Court  will  not 
sit  in  banco  at  Westminster  after  it  has  commenced  sitting  at  mti  frwi  at 
Guildhall  on  the  27th  of  June.*' 

Look  on  this  picture,  and  on  that !  Here  is  an  old  man,  seventy-eight  yesrs 
of  age,  who  does  not  grumble  at  the  amount  of  labour  laid  upon  him,  or  grodgv 
to  the  public  every  sidditional  hour  consumed  by  extra  sittings.  All  honour 
to  him  for  his  devotion  ;  and  this  all  the  more,  that  the  extra  service  is  not 
bought  and  paid  for.  I  yenture  to  say  that  the  sittings  of  the  Queen|s  Bench, 
including  the  trials  at  nisi  privs  and  on  Circuit,  involve  tltfCe  times  tlw 
amount  of  labour  of  the  busiest  session  of  the  First  Division. 

What,  then,  is  the  course  demanded  by  the  country  at  the  hands  of  Oovein- 
mcnt  t  The  First  Division  reftise  to  perform  their  duty,  and  get  rid  of  thtf 
arrears ;  and  the  roU  is  crowded  with  the  eaoses  of  nnfortunftle  peiton^ 
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who  are  waiting  with  the  weary  expectation  of  hope  deferred.  How  many 
ruined  fortanea  and  broken  hearts  are  caused  by  this  jndicial  dek^  f  Goyern- 
ment  mnst  at  once  come  to  the  aid  of  a  people  that  hare  borne  this  bnrden  for 
nxteen  years,  with  snch  unexampled  patience.  It  is  for  them  now,  by  an 
order  in  oouncil,  to  direct  that  the  First  Division  shall  extend  its  sittings  dur- 
iog  the  months  of  August  and  September,  so  as  to  clear  off  their  heayy  arrear. 
The  objection  to  the  Second  Division  is  entirely  personal.  It  cannot  be 
obviated  except  by  the  abolition  of  the  Court,  or  its  entire  reconstruction. — 
I  am,  etc.,  Civis. 


figtst  nf  DwiBra^ 


COURT  OF  SESSION. 


FIRST  DIVISION. 
Hamiltoit  9.  Bbuce's  TRUSTEES.-*lfay  21. 
JMUgenee — Oppressive  uss  of, 
Mrs  Bruce  had  right  by  her  marriage-contract  to  an  annuity  of  L.500,  which 
was  made  a  real  burden  upon  her  husband's  estate  of  Broomhill.  Hamilton 
married  the  only  daughter  of  Mr  Bruce,  and  in  virtue  of  his  marriage-contract, 
has  since  acquired  right  to  Broomhill,  under  burden  of  the  annuity,  or  a  pro- 
portional part  thereof.  Mr  Bruce,  at  his  death,  left  ample  means  other  than 
Broomhill,  which  were  declared  liable,  in  the  ^rst  instance,  for  the  annuity. 
His  trustees  now  raised  an  action  against  Hamilton  for  alleged  arrears  of  annuity, 
end  also  to  relieve  Uiem  of  future  payments  ;  and  on  the  dependence,  used  in- 
hibition and  arrestments.  The  amount  sued  for  was  L.4500.  Broomhill  was 
sdmittedly  of  the  value  of  L.15,000,  subject  to  a  preferable  debt  of  L.3000. 
Hamilton  presented  a  petition  for  recall,  on  the  ground  that  the  diligence  was 
nimious  and  oppressive.  The  Court,  on  the  gronnd  that  there  was  ample  secu- 
rity for  the  claim,  granted  the  prayer  of  the  petition. 

Lainq  V,  Adayson. — Mc^  22, 
Parochial  Relief'— OnuB  probandi  ofpnmng  a  woman  able-bodied. 
In  the  course  of  a  discussion  on  an  application  for  parochial  relief  by  a  woman 
baring  one  child  to  support,  the  Lord  President  announced  that,  in  deciding 
BQch  an  application,  the  whole  circumstances  of  the  case  must  be  considered, 
and  not  merely  the  abstract  question  whether  she  was  personally  in  good  health, 
and,  in  the  ordinary  meaning  of  the  term,  **  able-bodied;"  and  that  the  Court 
<iid  not  intend,  in  the  case  of  Mackay  v.  Baillie,  20th  July  1853,  to  fix  any 
abstract  mle  that,  in  such  applications,  the  onus  probandi  was  thrown  on  the 
parish  applied  to.     It  depended  on  circumstances  on  whom  the  burden  lay. 

Mr  and  Mrs  James  v.  Kerb. — May  27. 

Process — Consignation  of  a  Fund  in  Medio, 

In  »  multtplepoinding  raised  by  Kerr,  as  snnriving  trustee  of  the  late  W. 

Colville,  Mr  and  Mrs  James  claimed,  and  were  found  entitled  by  the  Lord 

Ordinary  to  the  fund  in  medio,  L.  10,000.    The  other  claimants  were  annuitants 

tmder  Oolville's  settlement— some  of  them  resident  abroad ;  and  the  Lord  Ordi- 

i^ry  found  that  it  was  the  duty  of  the  surviving  tmstee  to  secure  their  interest 

before  paying  over  the  fund.    Mr  and  Mrs  James  reclaimed  ;  ^nd  tbe  note  being 

tmdispoaed  of,  they  now  moved  for  consignation  of  L.7500  of  the  fund  at  present 

in  bank,  on  deposit  receipts  in  Keir's  name.     The  annuitants  objected,  on  the 

ground  that  they  had  a  judgment  in  their  lavour.    Kerr  also  objected,  in  re- 

voL.  I.— jro.  VI.  JUKE  1857.  t  t 
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spect  the  annuitants  held  him  responsible  for  their  interests.  ffeU,  tint  Uwre 
being  no  allegation  of  mismanagement,  or  of  present  danger  to  the  fond,  nor 
that  Kerr  was  ver^siw  ad  inopiamy  the  Court  were  bound  to  sssame,  while  the 
recUuming  note  was  undisposed  of,  that  the  Lord  Ordinaiy's  judgment  m  cor- 
rect ;  andy  therefore,  that  Mr  and  Mrs  James  were  not  entitled  to  conngnatioB. 

Shotts  Ibok  Company  v,  Paton. — Ma^  28. 
Process — Removing — 1  and  2  Viet.  9  e.  119. 

The  Shotts  Iron  Company  employed  Paton  as  a  workmsn,  on  an  engsgtment 
from  fortnight  to  fortnight  He  occupied  a  house  belonging  to  the  «>"W- 
On  Ist  April  1856,  the  company  presented  a  summary  petition  to  the  sheiiff 
for  removing,  against  him,  under  section  8  of  the  1  and  2  Vict,  cap.  119,  on 
the  narrative  ''that  the  rent  of  said  dwelling-house  and  pertinents  for edi 
fortnight  was  at  a  less  rate  than  L.dO  sterling  per  annum ;  and  the  said  defo- 
der  having,  on  or  about  the  13th  day  of  March  1866  years,  on  expiry  of  a  fat- 
night's  warning,  ceased  to  be  a  workman  in  the  complainer's  service,  the  ■» 
let  terminated  on  the  same  day  in  like  manner,  and  the  said  defender  was  th» 
bound  to  remove,"  etc.  Paton  objected  that  the  petition  was  not  framed  in 
strict  compliance  with  the  statute,  and  was  consequently  entirely  infonDsl  m 
defective,  m  respect  the  schedule  appended  to  the  Act  required  the  tenancj  to 
be  stated  as  ''  for  the  period  from  to  ,''  a  stjle  not 

ad<H)ted  in  the  petition.  The  sheriff  repelled  tlie  objection.  In  sn  advocition, 
heldf  that  although  the  terminus  a  guo  of  the  tenancy  had  not  been  set  forth, 
the  petition  was  substantially  in  accordance  with  the  schedule,  and  that  the 
case  of  Hill  9.  Dvmock,  18th  Nov.  1856,  was  not  in  point,  in  r^pect  it  related 
to  quasi  criminal  proceedings  which  required  the  utmost  stxictnes  of  con- 
struction, 

Cbighton,  P^iHoner, — Mdtf  29. 
Pactor  loco  tuioris— Powers  to  sell  Heritage. 

In  a  petition  by  a  factor  loco  tutoris  for  special  powers  to  make  up  titles  ia 
the  person  of  the  pupil  to  heritable  property,  and  to  sell  it,  the  Court,  in  ff^ 
ruaiV  1857,  granted  the  first  part  of  the  petition  ;  and  on  the  report  of  ti» 
liord  Ordinaiy  that  the  tenement  could  not  be  permanently  improm  by  sdJ 
ordinary  repairs,  but  would  require  to  be  wholly  taken  down  and  remodeUe<i 
they  now  granted  the  power  to  sell  as  prayed  for.  The  value  of  the  tenemeni 
and  its  site  was  stated  to  be  L.210,  and  the  &ctor  stated  that  he  had  an  offer  of 
L.560. 

The  Lord  Advocate  v.  Lamond. — May  29. 
PomteUe — The  Purchase  of  an  Estate  in  Scotland,  Renting  Business  Prmitf*f 
and  frequently  visiting  Scotland,  toill  not,  per  se,  establish  a  DomiciU. 

An  action  by  the  Crown  for  recovery  of  legacy-duty.  The  question  w» 
whether  Mr  Lamond  was  domiciled  in  Scotland  or  Trinidad  at  the  time  of  bU 
death.  He  was  born  in  Argyleshire,  and  in  1801  he  went  to  Trinidad,  where  be 
settled  as  a  planter.  He  purchased  estates,  had  an  establishment  there,  asd 
held  a  public  ofl5ce  of  considerable  importance.  In  1828  he  visited  Scotlwu- 
He  rented  premises  in  Glascow,  where  he  had  an  agent  for  his  business.  Be- 
tween 1828  and  1888  he  paid  two  other  vbits  to  this  country.  His  visiU  tbea 
became  annual.  He  resided  sometimes  in  England,  sometimes  on  the  Continent. 
He  purchased  an  estate  in  Argyleshire,  and  built  a  mansion-house,  but  he  never 
expressed  any  intention  of  returning  permanently  to  Scotland  ;  and  hisporp||f 
in  purchasing  the  estate  was  established  to  be  to  give  employment  to  nu 
nephew,  whom  he  meant  to  be  his  heir,  and  who  succeeded  him  in  the  propertj- 
He  always  spoke  of  his  visits  to  Scotland  as  visits,  and  they  were  as  much  i(^r 
the  purpose  of  transacting  business  as  of  residing  amongst  ms  friends.  ^^^ 
lived  as  much  in  hotels  in  Scotland  as  on  his  own  estate  ;  and  he  expresed 
himself  to  the  effect  that  ••  he  would  rather  work  out  than  rust  out,"  and  tUt 
**  he  would  die  in  harness."     He  died  in  Trinidad  in  November  1850.    TiiC 
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Oomi  idd  that,  prior  to  1828,  he  had  aoqaired  a  domicile  at  Trinidad,  and  that 
nothing  had  oocuired  subsequent  to  that  date  to  imply  change  of  domicile,  or 
BDj  intention  on  the  part  of  Blr  Lamond  to  leave  Trinidad. 

SBOOND  DIVISION. 

Macfarlane  v.  Gamfbkll. — May  20. 

Right  t»  Security — Rmnoving, 

A  proprietor  granted  a  bond  and  disposition  in  security  over  heritable  sub* 

jects,  containing  a  clause  by  which  he  gave  power  to  the  grantee,  in  the  event 

of  the  interest  and  principal  not  being  paid  when  due,  to  enter  to  possession, 

appoint  a  £iGtor,  grant  leases,  output  and  input  tenants,  uplift  rents,  give  up 

possession,  and  receive  the  same  at  pleasure,  etc.  The  interest  was  not  paid,  and 

it  vas  alleged  that,  after  being  exposed  to  sale,  no  purchaser  could  be  got,  be« 

cause  the  possessor  refused  to  cede  possession  voluntarily.    A  summary  action 

of  removing  was  raised  by  the  bondholder  in  the  Sheriff  Court.     BM  inoom- 

pctent  The  Lord  Justice-Clerk  remarked,  that  a  summary  action  of  removing, 

•fiUHi  a  proprietor  feudally  infeft,  was  clearly  incompetent  in  the  Sher& 

Court 

^adori^ief.— Gordon,  Dec.  7,  1805»  Mor.  Diet,  voce,  Tack,  App.  No.  11; 
£isk.  Inst.,  ii.,  vi.  50;  Forsyth  9.  Aird  and  Others,  Dec.  13, 1853,  xv.  D.,  p. 
197;  Blair  v.  Qalloway,  Dec.  21, 185%  xv.  D.,  p.  291. 

Simpson  v.  Boss. — May  20. 
Lease — CompenBotion — Bankrupky. 

Geo.  Mackenzie  Ross,  the  heir  of  entail  in  possession  of  the  estate  of  Aldie, 
and  his  son  Simon  Mackenzie  Ross,  the  next  heir,  granted  to  the  son's  wife, 
tod  her  heirs,  excluding  her  husband's /t<«  mMitii  a  lease  of  a  part  of  the  estate 
At  a  low  rent,  she  becoming  bound,  out  of  her  own  means,  to  erect  a  dwelling- 
boQse  and  string.  Hugh  Ross,  the  tenant  of  another  farm  on  the  estate,  and 
faJB  brother  Alexander,  b^iuune  joint  contractors  for  erecting  some  of  the  buildi. 
ings.  Part  of  their  account  was  paid  to  them,  and,  under  an  agreement  entered 
into,  on  8th  March  1852,  with  Simon  Mackenzie  Ross,  who  had  succeeded 
to  the  estate,  the  rent  then  due  b  v-  Hugh  was  to  be  retained  by  him,  and  set 
■gainst  the  claim  of  Hugh  and  Alexanaer  Ross.  They  were  then  paid  L.100, 
And  were  to  receive  L.100  at  each  term,  until  the  whole  balance  due  them 
(L.446>  was  paid.  The  rent  of  Hugh  Robb'  farm  was  payable  for  each  ci-op 
the  je9X  after  its  separation  from  the  ground.  Simon  Madc:enzie  Ross  died  on 
^tli  November  1852 ;  his  estates  were  sequestrated  in  October  1853.  The 
trustee  raised  this  action  for  the  rents,  payable  subsequent  to  the  date  of 
SiiQon'a  sequestration,  due  for  terms  prior  to  his  death.  Hugh  Ross  pleaded, 
that  he  was  entitled  to  set  off  the  balance  due  to  him  and  his  brother  for  the 
YeDaira,  against  the  claim  for  the  rents  due  by  him.  The  Court  hM^  that  the 
debt  was  a  claim  against  Mrs  Ross  only ;  that  the  agreement  of  8th  March 
1852  did  not  apply  to  rents  due  after  its  date ;  and,  reserving  the  question 
whether  an  agreement  as  to  future  rents  would  be  good  as  against  a  trustee  for 
cieditoiB,  repelled  the  defence.  The  Lord  Ordinaty 's  judgment,  decerning  in 
tcrma  of  the  oondusioDs  of  tiie  libel,  was  adhered  to. 

^iKA0rfMes.— Bell's  Commentaries,  vol.  i.,  p.  72;  vol.  ii.,  p.  619;  Bogle  v. 
^allantyiw,  July  8, 1793,  Mor.,  p.  2581 ;  Russell  v.  M'Nab,  May  26, 1824,  ill. 
8.  and  D.,  p.  41,  N.  E. ;  Sahnon  v.  Padon  and  Vannan,  Dec.  17, 1824,  iii.  S, 
And  D.,  p.  285,  N.  £. ;  Scott  v.  Hall  and  Blsset,  July  15, 1829;  James  p.  Downie, 
\ov.  15, 1836,  XV.  Sh.  and  D.,  p.  12. 

Ube  v.  M'Cubbin.— Jlfqj^  28. 
Bamiruptcy  (SkU,  19  and  20  Vkt.y  c.  79)— Recall  of  SequeetratiDn^ 
Acquieecence, 
Bamsay  was  sequestiated  by  the  Sheriff  of  Lanarkshire,  on  his  own  petition. 
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along  with  his  brother,  as  concurring  creditor.  The  latter  claimed,  as  a  cndi' 
tor,  to  the  amount  of  L.200,  and  produced  two  promisBOiy  notes  ssvouehen 
of  his  claim.  At  the  meeting  of  creditors,  lire  moved  that  he  should  be  elected 
trustee.  M'Cubbin  was  elected  by  a  majority.  Ure  then  applied  to  the  Court 
for  recall  of  the  sequestration,  on  the  ground  of  irregularity  in  the  procee^gs, 
and  collusion  between  the  bankrupt  and  his  brother.  It  was  alleged  that  tb 
promissory  notes  were  granted  to  conceal  the  true  nature  of  the  brother's 
claim,  T^hich  was  merely  for  relief  in  the  event  of  a  claim,  for  which  he  tu 
cautioner,  not  being  paid  in  full ;  and  being,  therefore,  a  contingent  creditor, 
the  brother  was  not  entitled  to  concur  in  the  petition  for  sequestratioii,  or  to 
rank  on  the  estate,  the  creditor  in  the  debt  for  which  he  was  cautioner  haTing 
also  ranked.  The  Court  refused  to  recall  the  sequestration ;  their  lordships 
holding  that,  by  his  acting  at  meetings  of  creditors.  Ure  was  barred,  by  acqui- 
escence, from  objecting  to  previous  proceedings.  Observed  that,  although  or- 
cumstances  of  gross  irregularity  might  compel  the  Court  to  recall  a  sequestn- 
tion,  there  were  in  this  case  no  grounds  on  which,  in  the  exerdse  of  tl» 
discretion  vested  in  the  Court,  such  an  application  should  be  granted,  paiticB* 
larly  considering  that  injury  to  the  creditors  by  the  double  ranking  for  one 
debt  might  be  prevented  at  a  subsequent  stage. 

FeHtianer^s  AtahorUies.-^QiAt  19  and  20  Vict,  c.  79,  sects.  14  and  21; 
i.  Beirs  Com.,  p.  347 ;  Muir  v.  Stevenson,  Jan.  24,  1850,  xii.  D.,  p.  M2; 
Anderson  v.  Guild,  June  13,  1862,  xiv.  D.,  p.  866 ;  Arnold  v,  Winton  and  Co., 
July  8, 1862,  xiv.  D.,  p.  986;  Campbell  v.  Myles,  May  27, 1863,xv.  D.,  p.  685. 

Be9pondefU*s Authorities,^ Camj^eU  v,  Myles,  ut  sup.;  M*Nab  «.  Himur 
and  Geddes,  Dec.  13, 1861,  xiv.  D.,  p.  182. 

Halbebt  v.  Bogie.— ifajf  28. 
Suceeuum — CompetUion  among  Heirs — PrcBcipwim, 
The  proprietor  of  an  estate  built  a  dwelling-house,  and  resided  in  it.  Tb« 
estate  was,  after  his  death  in  1803,  sold  in  lots.  One  lot,  called  Bposehall,  (A 
which  this  dwelling-house  stood,  extended  to  140  acres.  The  dwelliog-honse 
was  never  afterwards  occupied  by  the  proprietor,  but  was  let  along  with  the 
lands,  and  used  by  some  of  the  tenants,  while  others  subset  part  of  it  Tv4 
sisters  succeeded  as  heirs  portioners,  and  for  some  time  possessed  the  estaU 
ftro  indmso.  On  the  death  of  the  eldest  sister,  her  husband,  to  whom  she  hi 
disponed  her  share,  purchased  a  brief  of  division,  and,  in  right  of  his  wife, 
claimed  the  dwelling-house  and  offices,  as  the  prageipuum  to  which  his  wife«>i 
the  eldest  heir  portioner,  was  entitled.  Held,  That  the  dwelling-house  had 
not  the  character  of  the  mansion  of  the  lands  of  Rosehall ;  and  the  reprcsentA- 
tive  of  the  elder  sister  was  not  entitled  to  it  as  her  prceeipuum. 

Holt  «.  Ritchie. — Mat^  29. 
Cessio^Eeclaiming  Note — Process, 
At  the  calling  in  the  single  bill  roll  of  a  reclaiming  note  against  a  judgment 
of  the  Sheriff  of  Edinburgh,  refiinng  decree  of  cessio,  it  was  objected  that  as 
execution  by  a  messenger-at-arms,  macer,  or  sheriff- officer,  certifying  that  i 
copy  of  the  reclaiming  note  had  been  delivered  to  the  respondent,  or  his  known 
agent,  in  terms  of  the  Act  6  and  7  Will.  IV.,  c.  66,  sect  8,  and  the  Act  of 
Sederunt  24th  December  1838,  sect.  13,  had  not  been  produced  to  the  clerk 
along  with  the  reclaiming  note.  The  Court  sustained  the  objection,  and  it- 
fused  the  note. 

CuifMma  V.  NoBTH  and  Others. — May  30. 
Lease  of  Shooting — Assigfiation — Interdict. 

North  became  Sir  Alexander  Cumming*s  tenant  of  the  shootings  on  the 
lands  of  Dallas,  for  nineteen  years  from  1861,  at  the  yearly  rent  of  L.210. 
The  lease  made  reference  to  certain  regulations  as  applicable  to  the  whole 
tenants  on  Sur  Alexander's  estate.     Under  these  regulations,  tenants  bad  not 
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liberty  to  assign  their  leues.  When  these  regulaiionB  were  seen  by  North,  he 
refused  to  ^ign  them.  Some  were  inapplicable  to  a  lease  of  shootings,  as,  for 
laetaDoe,  that  a  tenant  was  not  to  kill  game.  North  expended  L.6000  on  im- 
provements and  additions  to  the  shooting-lodffe.  Having  become  nnable  to 
exercise  the  right  of  shooting.  North  assigned  the  lease  to  Mr  Geoige.  Sir 
Alexander  applied  for  an  interdict  against  Geoige,  from  entering  npon  the 
lands  of  Dallas,  or  shooting  or  hunting  thereon,  and  against  North,  from 
Basigniog  the  lease.  The  Court  refused  to  grant  the  interdict  craved.  Ofr- 
terved  (by  Lord  Cowan) — We  cannot  grant  this  interdict,  unless  prepared  to 
hold  that  a  lease  of  shootings  for  nineteen  years  cannot  be  assigned. 

Petitioner's  AutkoHty — ^Gordon  «.  Anderson,  in  H.  L.,  Feb.  15, 1828,  iii. 
W.  aad  S.,  p.  I. 


CIRCUIT    CASES. 

Glasgow,  Mat  1. 

(Before  LORD  ARDMILLAN.) 

Witneu-'Alim'Enein^-'ComjpeUtu^. 

A  jirisoner  was  tried  for  stealing  a  box  of  tea  from  the  shop  of  Atting  Atti, 
a  Cbuuunan.  Exception  was  taken  to  the  evidence  of  the  Chinaman,  on  the 
Inound  that  Great  Britain  was  at  war  with  China,  his  native  country.  Lord 
Ardmillaii,  after  having  taken  time  to  consider  the  point,  said — I  have  thought 
it  right  in  this  case,  as  the  objection  has  been  taken,  and  as  it  is  of  a  somewhat 
novel  character,  to  consult  with  Lord  Handy  ride  before  giving  judsment. 
I  had,  however,  previously  formed  an  opinion  for  myself,  and  I  find  that  his 
Wdship  entirely  agrees  with  me.  Whether  or  not  we  are  at  present  at  war 
vith  China  is  a  point  on  which  I  do  not  feel  called  on  to  express  an  opinion  ; 
l}Qt  I  am  prepared  to  decide  the  point  on  the  hypothesis  that  we  are  at  war, 
and  even  upon  that  hypothesis  I  have  no  hesitation  in  repelling  the  objection. 
FortQDately  for  Scotland,  criminal  prosecution  is  conducted  by  a  public 
functionary.  Private  feeling  and  personal  animosity  neither  instigate  the  pro- 
ci-edJDgs  nor  influence  the  result.  Hence  there  is  no  necessity  for  the  ex- 
clusion, but  every  reason  for  the  admissibility,  of  every  actual  bona  fide  witness 
of  every  circumstance  connected  with  every  criminal  charge.  If  the  only 
>*itnes8  in  a  charge  of  murder  belonged  to  a  nation  with  which  we  were  at 
var,  it  would  be  dangerous  to  justice  if  he  could  not  be  adduced  for  the  pro- 
tecQtor,  and  cruel  to  the  prisoner  if  he  could  not  be  examined  in  his  favour. 
I^be  principle  is,  that  no  man's  testimony  is  his  own.  It  belongs  in  the  one 
^  to  the  public,  in  the  other  to  the  prisoner ;  and  it  is  necessary  for  the 
jnterests  of  both  the  one  and  the  other  that  no  circumstances  of  a  nersonal  or 
loc^  nature  be  permitted  to  render  it  unavailable.  I  have  not  had  an  oppor- 
tnnity  of  consulting  the  authorities ;  but  I  think  my  memory  enables  me  to 
say  that,  during  the  war  with  France,  French  witnesses  were  examined  both  in 
Gotland  and  England  in  criminal  cases.— The  prisoner  was  convicted,  and 
sentenced  to  four  years'  penal  servitude,  althougn  eventually  the  Chinaman 
▼M  not  examined. 

(Before  LORD  HANDYSIDE  ) 

H.  M.  Advocate  v.  Littlb. 

Ftreraiiinff — Relevancy, 

In  an  indictment,  charging  the  pannel  with  setting  fire  to  his  own  property, 
^Mcb  be  had  shortly  before  insured  above  its  value,  with  intent  to  defraud 
tbe  Insurance  Company,  it  was  stated  in  the  minor  proposition,  that  *'  this 
yon  the  said  Charles  Little  did,  with  the  felonious  intent  of  defrauding  the 
laid  Insarance  Corporation  or  Company,  or  the  said  Thomas  Matthews  (com- 
pany's agent),  by  recovering  from  one  or  other  of  them  the  amount  of  said 
insurance,  or  part  thereof  on  the  false  and  fraudulent  pretence  that  the  fire  so 
'used  was  aoddental." 
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Objected, — 1.  No  indictable  offence  was  set  forth.  It  was  not  an  ilk^  act 
to  bum  one's  own  property.  Intention,  however  base,  was  not  a  cnmiial 
charge ;  and  it  was  not  averred  that  the  pannel  had  made  any  attoDpi  to 
recover  from  the  Insurance  Company.  2.  If  there  was  a  point  gI  dtttay  it 
resolved  into  one  of  fraud. 

.^luiMred.—Setting  fire  to  one's  own  property,  with  the  view  to  defraud  an 
Insurance  Company,  was  an  offence  recognised  by  our  criminal  law,  and  the 
indictment  was  framed  in  accordance  with  previous  practice. 

Lord  Handyside  repelled  both  objections^  relying  mainly  on  the  authority  of 
the  case  of  Arthur. — (Sw.  Rep.) 

The  case  went  to  trial,  and  the  jury  unanimously  returned  a  verdict  of 
guilty.    Sentence — 14  years  transportation. 

Pbbth,  April  23. 
(Before  LORDS  IVORY  and  DBAS.) 
H.  M.  Advocate  v,  Aloook. 
When  diet  called,  evidence  led  that  pannel  in  such  a  state  of  gastric  irritft* 
bility,  that  it  might  be  productive  of  danger  to  life  to  appear  for  trial.    Fagi- 
tation  granted,  in  respect  no  information  as  to  origin  of  pannel's  state  afibrded, 
as  it  might  have  been  produced  by  herself  to  defeat  the  enda  of  justice. 

Pri9oner*s  Declaration. 
A  sheriff-clerk,  also  holdinp^  a  commission  as  a  sheriff-aubatitute,  cannot  take 
a  judicial  declaration  of  a  prisoner,  the  two  offices  being  incompatible. 

IwESNias,  Apbil  29. 
(Before  LORDS  IVORY  and  DBAS.) 
Append — Stxwart  v.  Maokenzib. 
Desertion  of  a  previous  libel  unrestrictedly,  held  not  to  be  a  bar  to  a  new  trial 
for  the  same  charges,  in  respect  that  it  was  not  a  desertion  of  the  diet  simpfi- 
oiter.     II.  Hume,  275-277.     The  objection  that  a  libel,  under  9  Oeo.  IV.,  cap. 
29,  which  enables  a  sheriff  to  try  criminal  cases  with  a  jury,  was  disoonfem 
to  the  schedule,  in  which  it  is  enacted  that  **  the  record  shall  be  **  framed,  in 
respect  it  libelled  the  time  in  words  difierent  ^m  those  prescribed  in  the 
schedule,  repelled,  because  the  schedule  and  relative  enactments  are  meitlj 
directory ;  and  besides,  invariable  practice  had  sanctioned  the  use  of  the  phisM- 
oiogy  objected  to. 

AbKRDBBN,  BiAT  6. 

(Before  LORDS  IVORY  and  DBAS.) 
H.  M.  Advocatb  v.  Hendrt  and  Craigbbad. 
The  procurator.fiscal  having  been  called  as  a  witness  to  speak  to  certaio 
words  as  being  written  on  a  piece  of  paper  by  one  of  the  prisoners  sfter  hu 
apprehension,  and  at  the  witness'  request,  the  Court  sustuned  an  objection  t« 
the  competency  of  such  evidence,  on  the  ground  that  it  was  in  effect  a  written 
declaration  taken  from  the  prisoner  without  the  presence  of  a  magistrate,  and 
was  not  to  be  distinguished  in  principle  from  the  attempts  of  police  officers  to 
obtain  evidence  by  private  interrogations. 

Ayr,  Tubsdat,  April  21. 

(Before  tiie  LORD  JUSTICE.CLERK.) 

Juror — Exemption, 

A  gentleman  holding  a  temporary  commission  as  a  sheriff-substitiite  it  not 

exempted  from  serving  as  a  juryman. 

Witnee^  in  Court — Competency, 
A  witness,  the  brother  of  a  pannel  indicted  for  thefty  was  tendered  in  exes)' 
pation.     The  macer  reported  ne  had  been  in  Court  all  the  time.    H^  4g<^^ 
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for  the  defence  wis  ewom,  and  said  on  oath  he  had  given  instmctions  to  him  to 
remain  in  the  witness-room  till  called.  Hb  Lordfliiip»  without  examining  the 
witneai^  declined  to  receive  his  evidence. 


Cegal  Sntellipre. 


ToB  Sbbbwbbubt  Case. — The  claim  of  Lord  Talbot  to  the  Earldom  of 
Shrewsbury  is  now,  at  length,  fisirly  before  the  House  of  Lords,  and  it  will 
come  on  for  hearing  at  the  earliest  posmble  opportunity.  As  it  directly  involves 
the  first  and  oldest  earldom  in  the  land,  and  indirectly  affects  estates  of  the 
annoal  value  of  L.40,000,  our  readers  will  readily  believe  us  when  we  say  that 
the  Shrewsbury  case  will  rival  in  Interest  and  importance  the  great  Douglas 
ind  Berkeley  cases.  The  printed  document  formally  asserting  the  claim  on  the 
put  of  his  Lordship  has  been  laid  upon  the  table  of  the  Upper  House.  It  con- 
ii3^  of  forty-one  pages  of  genealogical  and  other  matter,  and  is  intitled  **  The 
case  of  the  Aight  Hon.  Henry  John  Ghetw^nd,  Earl  Talbot,  claiming  to  be 
£ari  of  Shrewsbury.*'  It  states  that  the  claimant  having  presented  a  petition 
to  her  Majesty,  praying  that  the  title,  dignity,  and  peerage  of  Earl  of  Shrews- 
barj  might  be  declared  and  adjudged  to  belong  to  hmi,  and  that  a  writ  of  sum- 
mons to  Parliameot  might  issue  to  him  by  the  title  and  dignity  aforesaid,  her 
Majesty  was  pleased  to  refer  the  said  petition,  together  with  the  Attorney- 
General's  report  tbereon,  to  the  House  of  Peers  on  the  9th  of  May  1857,  who, 
on  the  11th  of  May,  referred  it  to  the  Committee  of  Privileges  to  consider  and 
Kport  thereon.  It  first  recites  the  terms  and  limitations  of  the  patent  under 
whieh  the  earldom  was  originally  conferred,  in  1442,  upon  John  Talbot,  the 
grest  Earl  of  Shrewsbury,  and  general  of  the  English  army  in  the  wars  with 
France,  and  carries  down  the  pedigree,  step  by  step,  through  seven  generations, 
from  father  to  son,  in  a  direct  line,  until  the  elaer  branch  of  the  first  Earl's 
family  beesme  extinct  on  the  death  of  Edward,  eighth  Earl,  without  issue 
male,  on  the  8th  of  February  1617.  It  then  shows  how,  on  the  failure  of  the 
eider  line,  the  earldom  descended  upon  the  heirs  male  of  &r  Gilbert  Talbot  of 
Grafton,  K.Q.,  as  representative  of  Qilbert,  third  son  of  the  second  Earl,  and 
was  enjoyed  by  them  successively  down  to  the  year  1856,  when  it  became 
extinct  by  the  death  of  Bertram  Arthur  Talbot,  the  late  Earl,  at  Lisbon.  It 
farther  recites,  that  Barl  Talbot  now  claims  to  be  entitled  to  the  earldoms  of 
Shrewsbury,  Wexford,  and  Waterford,  as  nearest  heir  male  of  the  said  Sir  Gil- 
bert Talbot,  through  the  second  marriage  of  his  son  John,  and,  consequently, 
as  nesrest  heir  male  of  the  body  of  the  first  Earl,  and  that  he  begs  leave  to  lay 
before  this  most  hon.  House  the  present  case  in  support  of  his  claim.  The 
case,  which  is  signed  by  Sir  F.  Thesiger,  Sir  F.  Kelly,  and  Mr  T.  Ellis,  bar- 

'         '  "  that  -     '  '      - 


riater-at-kw,  aa  counsel  for  the  claimant,  alleges  that  Sir  John  Talbot  of 
Albrighton,  married,  as  his  second  wife,  Elizabeth  Wrottesley,  by  whom  he 
bad  issue  two  sons,  of  whom  the  elder  died  young,  while  the  line  was  continued 
by  the  younger  son,  John,  of  Salwarp,  who  married  Olive  Sherrington,  and 
whose  son,  Sherrington  Talbot,  left,  by  his  second  marriage  with  Mary,  daugh- 
ter of  John  Washbonme,  three  sons,  of  whom  the  two  elder  died  without  leav- 
ing issue,  and  that  the  line  of  descent  was  continued  by  the  third  son,  William, 
Mme  time  Bishop  of  Durham.  He  was  the  father  of  Charles  Talbot,  Lord 
Chancellor  of  England,  who  was  raised  to  the  peerage  in  1733  as  Lord  Talbot, 
«&d  whose  son,  created  Earl  Talbot  of  Ingestre  in  1784,  was  grandfather  of  the 
present  claimant.  We  understand  that  the  opponents  of  his  Lordship's  claim 
^  three  in  number — first,  the  Duke  of  Norfolk,  as  guardian  of  the  interest  of 
his  infant  son,  to  whom  the  late  Earl  bequeathed  his  magnificent  property  at 


33fi  LEGAL  INTELLIGENCE.  [June  1857. 

Alton  To  wen ;  secondly,  the  Princess  Doria  Pamphili  of  Rome,  as  only  sur- 
viving child  of  John,  sixteenth  Earl ;  and  thirdly,  Major  Talbot,  of  Castle  Tal- 
bot, county  Wexford,  as  a  rival  claimant  to  the  title.  In  the  event  of  Karl 
Talbot  being  able  to  establish  his  claim  to  the  earldom  of  Shrewsboty  to  the 
satisfaction  of  the  Committee  of  Privileges,  his  Lordship  will  become  Premier 
Earl  of  England,  and  also  of  Ireland,  as  also  Earl  of  Wexford  and  Waterfbrd; 
and  then,  we  imagine,  a  farther  suit  will  have  to  be  entered  npon  before  the 
Court  of  Chancery  for  possession  of  the  Shrewsbury  estates  at  Alton,  and  other 
places  in  the  counties  of  Stafford,  Oxford,  Worcester,  and  Berks.  In  case,  how- 
ever, the  House  of  Lords  should  decide  that  his  Lordship's  claim  b  *^DOt 
proven,"  the  other  claim,  namely,  that  of  Major  Talbot,  will  be  submitted  for 
their  Lordships'  decision.  The  gallant  Major,  as  we  understand,  traces  his 
pedigree  up  to  William,  fourth  son  of  George,  the  fourth  Earl,  who  was  nude 
a  Knight  of  the  Ghirter  for  his  valiant  conduct  at  the  Battle  of  Stoke,  Junetlis 
I6th,  1447 Times. 

Inns  of  Court  Examination. — At  the  public  examination  of  the  students «( 
the  Inns  of  Court,  held  at  Lincoln's  Inn  Hall,  on  the  19th,  20th,  and  21st  dsy^ 
of  May,  the  Council  of  Legal  Education  awarded  to  Arthur  Cohen,  Esq.,  stu- 
dent of  the  Inner  Temple,  a  studentship  of  fifty  guineas  per  annum,  to  continue 
for  a  period  of  three  years ;  to  George  Waugh,  Esq.,  George  Colt,  Esq.,  and 
John  W.  Vernon  Blackburn,  Esq.,  students  of  Lincoln's  Inn-— certificates  of 
honour  of  the  first  class ;  to  Edmund  Sheppard,  Esq.,  and  H.  I.  M.  Williams, 
Esq.,  students  of  the  Inner  Temple;  Henry  Drake,  Esq.,  student  of  the  Middle 
Temple ;  S.  Oourthope  Bosanqnet,  Esq.,  and  Charles  S.  Currer,  Esq.,  students 
of  Lincoln's  Inn;  Frederick  A.  Inderwick,  Esq.,  student  of  the  Inner  Temple; 
H.  C.  Folkard,  Esq.,  and  W.  Halliday  Cosway,  Esq.,  students  of  Lincoln's  Ino; 
Richard  L.  de  Capell  Brooke,  Esq.,  and  Henry  Stone,  Esq.,  studenta  of  the 
Inner  Temple-i-oertificates  that  they  have  satisfactorily  passed  a  publie  exami- 
nation. 

Thb  Estimates — Law  and  Justiok. — The  Civil  Service  estimates  with  refer- 
ence to  law  and  justice,  for  the  year  ending  dlst  March  1858,  have  just  been 
printed.  For  England,  they  amount  to  L.81 0,462 ;  for  Scotland,  to  L.1 32,960 ; 
and  for  Ireland,  to  L. 762,700;  there  are  also  certain  sums  chaigeable  on  the 
Consolidated  Fund,  amounting  for  Scotland  to  L.  109,268.  The  items  for  whicli 
the  estimates  are  made  are  as  follows  for  Scotland  : — The  Lord  Advocate  and  the 
Solicitor-General,  L.S342  ;  the  Court  of  Session,  L.  17,767 ;  Court  of  Justiciary, 
L.  13,029  (including  a  grant  of  L.260tothe  Sherifi^of  Forfar,  for  the  court- 
house  at  Dundee) ;  expenses  of  criminal  prosecutions  carried  on  under  the 
authority  of  the  Lord- Advocate,  L.5550  ;  salaries  and  expenses  connected  witii 
the  legal  branch  of  the  Exchequer,  L.1 480  ;  sherifis,  and  procurators-fiscal  not 
paid  by  salaries,  L.37,000 ;  expenses  of  criminal  prosecutions  in  the  Sherifif 
Courts,  L.  13,000;  salaries  of  procurators-fiscal,  L.1 1,955  (this  includes  the 
fiscals  of  the  following  places : — ^Aberdeen,  L.410 ;  Ayr,  630 ;  Kilmarnock, 
L'.580;  Dunse,  L.400;  Dumfries,  L.410;  Edinburgh,  L.1500  ;  Cupar- Fife, 
L.560;  Forfar,  L.550 ;  Dundee,  L.900 ;  Invemeas,  L.470;  Airdrie,  L.450; 
Paisley,  L.450;  Jedburgh,  L.410;  Falkirk,  L.630  ;  Stirling,  L.630;  Stranraer. 
L.450 ;  Glasgow,  L.1925  ;  Perth,  L.600.)  Salaries  of  sheriff^slerks  not  charge- 
able on  the  revenues  of  Customs  and  Excise,  L.9553  (this  includes  the  follow- 
ing  items  : — The  sheriff-clerk  of  Aberdeenshire,  L.1 200;  Berwickshire,  L.500; 
Clackmannanshire,  L.320 ;  Dumfriesshire,  L.615  ;  Haddingtonshire,  L.500 : 
Peeblesshire,  L.120 ;  Ross-shire,  L.730 ;  Wigtonshire,  L.500 ;  Zetland,  L.180 ; 
Invemessrshire,  L.1 120;  Orkney,  L.250;  Arffjleshire,  L.1168.)  Sum  re- 
quired to  meet  the  salaries  of  sheriff-clerks,  whose  offices  are  about  to  be  re- 
gulated under  the  Acts  1  and  2  Vict,  cap.  119,  and  16  and  17  Vict,  cap.  80, 
L.2350.  Expenses  in  matters  of  tithes,  L.2200 ;  General  Register  House,  Edin- 
burgh, salaries  and  expenses  of  sundry  departments,  L.  15,067;  commissair- 
clerk,  Edinburgh,  salaries  and  expenses,  ]li.1139;  accountant  in  bonkroptcy, 
L.1878. 


THR 


JOURNAL    OF   JURISPRUDENCE. 


PRESUMPTIVE  PROOF. 


Lv  every  question  of  fact  which  comes  before  a  court  of  justice,  the 
rule  is  of  universal  applicationi  that  the  best  evidence  is  to  be  offered 
of  which  the  nature  ot  the  case  will  admit.  Of  course,  the  best  evi- 
dence is  that  by  which  the  fact  may  be  immediately  ascertained, 
viz.,  direct  testimony.  If,  in  a  case  of  murder,  the  witnesses  swear 
that  they  saw  the  blow  actually  struck  which  proved  fatal,  or  if  the 
obli^tion  in  question  is  proved  bv  the  production  of  the  recorded 
bond,  there  is  no  occasion  for  further  inquiiy.  But  the  cases  are 
few  in  number,  more  especially  in  criminal  jurisprudence,  in  which, 
from  the  studied  secresy  of  the  transaction,  this  evidence  is  possible. 
In  sach  an  event,  therefore,  the  law  is  bound  to  admit  proof  of 
the  attendant  circumstances,  so  far  as  they  have  been  brought  to  light, 
irom  which  the  matter  in  question  may  be  either  inferred  or  assumed. 
This  is  called  indirect,  circumstantial,  or  presumptive  proof.  Its 
chief  disadvantage  is,  that  the  result  to  which  it  leads,  can  never  be 
other  than  a  mere  probability,  varying  in  certainty,  like  every  other 
process  of  inductive  reasoning,  with  the  character  or  the  range  of 
the  circumstances  over  which  it  extends.  The  law,  however,  refus- 
ing, for  the  sake  of  both  equity  and  public  convenience,  to  reject 
wkat  is  true  in  general,  because  it  maybe  false  in  some  few  particu- 
lars, has  made  up  for  this  want  of  certainty,  by  certain  rules  or  pre- 
sumptions of  its  own.  These,  though  perfectly  arbitrary  in  tneir 
character,  form  the  basis  of  all  judicial  action ;  and  the  experience  of 
<^Qrt8  of  justice  has  shewn  that,  without  the  doctrine  ot  presump- 
tions, the  discovenr  of  truth  would  irequently  be  impossible,  and,  m 
^  cases,  a  most  di£Bcult  and  complicated  proceeding. 

Presumptions  are  either  presumptiones  juris — presumptions  of  law; 
^r  Dresumptiones  hominis — presumptions  of  fact.  The  two  differ 
in  this,  that  while  a  presumption  of  fact  is  only  a  process  of  inductive 
or  inferential  reasoning,  presumptions  of  law  are  nothing  of  the  kind. 
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They  are  arbitrary  rales,  more  fitly  named  assumptions  than  pre- 
samptions ;  and  leave  as  little  room  for  the  operation  of  the  leason, 
as  those  equally  arbitrary  fictions  of  the  law,  which  place  every 
person  nnder  certain  disabilities,  till  he  is  fourteen,  and  invest  bim 
with  certain  privileges  till  he  is  twenty-one. 

These  assumptions  of  the  law  are  either  absolute  or  conditional. 
The  former  (presumptiones  juris  et  de  jure)  are  conclusive  on  the 
subject,  incapable  of  being  overturned  by  any  evidence  whatever. 
They  consist  chiefly,"  says  an  American  writer,  "  of  those  cases  iii 
which  the  long  experienced  connection  between  facts,  has  been  found 
to  be  so  general  and  uniform  as  to  render  it  expedient  for  the  coid- 
mon  good,  that  this  connection  should  be  taken  to  be  inseparable  nd 
universal.  They  have  been  adopted,  by  common  consent,  from  m- 
tives  of  public  policy,  for  the  sake  of  greater  certainty  and  the  pro- 
motion of  peace  and  quiet  in  the  community,  and  therefore  it  is  that 
all  corroboratory  evidence  is  dispensed  with,  and  all  opposing  evidence 
is  forbidden." — (1  Gr.  Evid.  sec.  17.)  Of  this  kind  are  our  assump- 
tions, that  every  person  in  the  kingdom — native  as  well  as  alien- 
knows  the  law  to  an  extent  sufficient  for  his  own  guidance,  that  all 
our  judges  know  it  sufficiently  to  administer  it,  that  a  sane  man 
foresees  the  consequences  of  his  own  acts,  and  that,  under  the  years 
of  puberty,  a  child  is  incapable  of  consent.  In  all  such  cases,  there 
is  no  inference,  the  rule  of  law  merely  attaches  itself  to  the  circom- 
stances  absolutely  and  irreversibly. 

2.  The  presumptions  of  the  second  class — ^presumptiones  juris— are 
conditional  or  rebuttable.   They  merely  hola  good  till  the  contnuy  is 

E  roved.  Like  the  formerclass,  they  are  founded  on  general  experience; 
ut  the  connection  of  the  facts  being  neither  so  absolute  nor  universal, 
proof  to  the  contrary  is  not  only  competent,  but  is  admissible,  to  the 
effect  of  completely  overthrowing  what  is  temporarily  assumeid  to  be 
fact.  Examples  of  this  class  are,  that  every  person  is  innocent  tilt 
he  is  proved  to  be  guilty — the  presumption  in  favour  of  sanity  and 
of  life — the  rule  that  pater  est  quern  nuptiae  demonstrant,  rebnttable 
by  proof  of  the  impossibility  of  access  during  the  marriage — the  pre- 
sumption in  favour  of  morality,  as  in  cases  of  marriage,  founded  on 
cohabitation,  the  presumption  is  in  favour  of  the  legality  of  the  in- 
tercourse, unless  m  its  origin  it  was  known  to  be  illicit,  when  the 
presumption  is  turned  the  other  way — and  the  presumption  that  a 
bill  imports  consideration  which  may  be  set  aside  by  proof  of  the 
contrary.  Here,  again,  the  rules  are  quite  arbitrary,  and  have  no- 
thing in  them  of  an  inferential  character.  The  presumption  which 
the  law  makes  in  the  above  circumstances,  is  nothing  more  than  a 
definition  of  the  quantity  of  evidence  that  will  be  necessary  to  maike 
out  a  prima  facie  case,  so  that  the  party  charged  may  be  put  on  his 
defence.  The  onus  of  proof  is  always  thrown  on  the  prosecutor  or 
pursuer ;  but  he  has  only  to  make  out  a  prima  facie  case,  feran  im- 
perfect proof,  from  which  the  defender  might  clear  himself,  becomes 
perfect  by  being  left  uncontradicted  or  unexplained.^  Beoeiaria.)  At 
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the  same  time^  in  the  language  of  L.  C.  J.  Abbott — ^^  In  drawing 
an  inference  or  oonclaak>n  from  facts  proved,  regard  most  always  be 
had  to  the  natnre  of  the  particular  case,  and  the  facility  th^t  appears 
to  be  afforded  either  of  explanation  or  contradiction.  No  person  is 
to  be  required  to  explain  or  contradict,  until  enough  has  been  proved 
to  warrant  a  reasonable  and  just  conclusion  against  liim  in  tne  ab- 
sence of  explanation  and  contradiction." — (Rex  o.  Burdett,  4  B.  and 
A.  161.)  What  is  evidence  suiBcient  to  form  a  prima  facie  case,  that 
will  shift  the  burden  of  proof,  is  a  question  influenced  by  the  special- 
tiefl  of  every  branch  of  our  jurisprudence.  For  instance,  the  nolder 
of  a  bill  mtikeaont  his  claim  sufficiently,  by  the  simple  production  of 
the  document.  If  liability  is  denied  by  the  defender,  the  onus  then 
lies  on  him  of  shewing  either  that  the  signature  is  not  his — that  the 
hill  was  granted  without  consideration— or  that  it  has  been  already 
faid  Thus,  the  application  of  the  principle  is  modified  by  the 
peculiar  features  of  every  case  in  whicn  it  is  stated,  but  generally, 
tie  whcJe  subject  is  reducible  to  these  rules  : — (1.)  That,  every  pur- 
suer being  bound  to  make  out  his  own  case,  no  one  can  be  called  on 
to  prove  a  negative,  or,  in  other  words,  be  put  on  his  defence,  till 
facts  are  arerred  and  substantiated,  which,  without  explanation  or 
<»ntradiction,  would  involve  liability.  ^2.)  That  the  affirmative  of 
the  issue  between  the  parties,  must  be  made  out.  (3. )  That  possession 
^  prima  facie,  a  good  title  to  property ;  and  (4.)  Everything  and 
eveiybody  are,  in  the  absence  of  evidence  to  the  contrary,  to  be  taken 
«>r  what  they  seem  or  profess  to  be — a  rule  which  is  expressed  by  the 
iM^Hard — omnia  presumuntur  rite  et  solemniter  acta. 

Presumptions  of  fact  (presumptiones  hominis)  are  but  another 
'^^nae  fi>r  what  is  popularly  known  as  circumstantial  evidence.   Thej^ 
are  not  peculiar  to  judicial  inquiries;  but  the  very  same  process  is 
essential  to  every  species  of  investigation.     The  facts  on  which  they 
proceed,  range  over  the  whole  field  of  human  experience.    In  them, 
the  &ct  sought  to  be  established,  is  no  longer  assumed,  but  inferred; 
|iccordiug  to  the  ordinary  rules  with  which  every  process  of  reason- 
^g  is  conducted.    Presumptions  of  fact  have,  therefore,  nothing  in 
common  with  presumptions  in  law. .  The  sole  analogy  is  in  the  result 
^  whidi  they  lead,  by  investing  a  certain  quantity  of  evidence,  with 
a  certain  rprobative  force,  to  be  inferred  in  the  case  of  a  presump- 
tion of  fact  on  the  ordinary   principles  of  probability;   in   the 
^  of  a  presumption  of  law  to  be  assumed  as  likelj^  to  be  true, 
though  not    necessarily  so.      The  distinction   was,    in   a  recent 
^^  pointed  out  with  both  equal  wit  and  precision,  by  the  Lord 
^rerident.     *<  After  this,"  said  his  Lordship,  speaking  on  a  ques- 
^^  as  to  a  new  trial,  "  the  jury  retired,  dined  and  deliberated, — 
r^  they  retired  and  dined  is  matter  of  fact;  that  they  deliberated, 
*J.  niaiter  of  legal  inference.*'    The  nature  of  this  species  of  in- 
^^^  proof,  as  contrasted  with  direct  proof,  is  very  clearly  defined 
^1  Bentham: — ^^  Evidence  is  direct,  positive,  immediate,  when  it  is 
^^  sodi  a  nature  that  (admitting  its  accuracy)  it  brings  with  it  a 
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belief  of  the  thing  to  be  proved, — evidence  is  indirect  or  drcum- 
stantial^  when  it  is  of  such  a  nature  that  (admitting  its  accoiacj)  it 
leads  to  belief  of  the  thing  to  be  proved  only  by  way  of  induction 
(t.  e.,  deduction),  reasoning,  inference/' — (Tr.  Evid.  186.)    While, 
therefore,  in  direct  testimony  there  is  onlv  one  possibility  of  error, 
mistake  in  the  medium,  or  witness,  through  whicn  it  is  to  be  coo- 
veyed, — there  are,  in  addition  to  this  defect,  which  is  inherent  in  all 
testimony,  various  other  disadvantages  peculiar  to  circumstantial 
evidence.    The  chief  of  these  is  a  mistake  in  making  the  inference, 
arising  irom  the  proneness  of  the  human  mind  to  accept  as  conclo- 
sive,  evidence  which  may  amount  to  suspicion  only.    As  obsened 
bv  Mr  Hume, — "In  every  case  of  circumstantial  evidence,  iti 
always  possible  that  the  prisoner  may  be  innocent,  though  ever? 
particular  be  true  to  whicn  the  witnesses  have  sworn ;  a  thing  thit 
cannot  happen  where  they  swear  directly  to  the  deed  as  done  in 
their  presence." — (Hume,  ii.  237.)     Or,  in  the  language  of  the 
learned  American  Judge  who  tried  Webster  (Chief-Justice  Shaw), 
*^  The  advantage  of  positive  evidence  is,  that  you  have  the  direct 
testimony  of  a  witness  to  the  fact  to  be  proved,  who,  if  he  speak  the 
truth,  saw  it  done;  and  the  only  question  is,  whether  he  is  entitled 
to  belief.    The  disadvantage  is,  that  the  case  may  be  false  and  co^ 
rupt,  and  the  case  may  not  afford  the  means  of  detecting  his  false- 
hood.   The  advantages  of  circumstantial  evidence  are,  mat  as  tht 
evidence  commonlv  comes  fix>m  several  witnesses,  iand  from  different  ^ 
sources,  a  chain  oi  circumstances  is  less  likely  to  be  falsely  preparel  j 
and  arranged,  and  falsehood  and  peijuiy  are  more  likely  to  be  de» 
tected  ana  fail  of  their  purpose.    The  disadvantages  are,  thatajoiy 
has  not  only  to  weigh  the  evidence  of  facts,  but  to  draw  just  conclih 
sions  from  them,  m  doing  which,  they  may  be  led  by  prejudice  or 
partiality,  or  by  want  of  oue  deliberation  and  sobriety  or  judgment, 
to  make  hasty  and  false  deductions — a  source  of  error  not  existing 
in  positive  evidence." 

Such  being  the  general  character  of  circumstantial  evidence,  it  is 
evident  that  the  process  of  its  application,  must  vary  with  the  parti- 
cular  complexion  of  every  individual  case.  We  regard,  therefore, 
the  numerous  elaborate  attempts  which  have  been  made  to  gene- 
ralise the  facts  presented  in  criminal  reports,  as  not  only  perrcctlr 
futile,  but  in  some  respects  truly  mischievous.  Every  case  of  ci^ 
cumstantial  evidence  is  only  an  illustration  of  applied  logic,  of  equal 
force  in  and  out  of  a  court  of  justice.  No  one  case  can  govern  an- 
other. A  person  might  as  well  appeal  for  assistance  in  a  cause  to 
the  mode  in  which  the  scholastics  of  the  middle  ages  solved  such 
perplexing  points, — as  how  manv  angels  could  dance  on  the  point 
of  a  needle;  or  what  would  be  the  predominant  inclinations  of  an 
ass  between  two  bundles  of  hay.  As  Mr  Starkie  justly  observes,— 
'^  It  is,  indeed,  a  vain  endeavour  to  attempt  to  specify  the  numeroos 
presumptions  with  which  the  knowledge  of  a  jury  conversant  in  ^e 
common  affairs  and  course  of  dealing  in  society  necessarily  suppli^ 
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tbem;  it  is  obvions,  that  such  presumptions  are  coextensive  with  the 
common  experience  and  observation  of  mankind/' — (3  Stark*  Evid. 
1245.)    The  attempt,  however,  has  frequently  been  made,  but  on 
every  occasion,  it  has  proved  a  complete  failure.     The  latest  and 
most  ambitious  is  by  an  American  author, — who  has  produced  a  large 
volume  of  about  800  pages,  as  a  monument  of  wasted  time  and  mis- 
directed energy  in  this  fruitless  field  of  labour.^     In  this  work,  the 
author — ^  on  a  considerably  broader  basis  of  fact  than  has  yet  been 
attempted,"  has  endeavoured  to  exhibit  both  the  principles  of  cir- 
cumstantial evidence  and  the  process  of  applying  them.     One  half 
of  the  book,  which  he  describes  as  a  general  view  of  the  ^^  nature 
and  operation  of  circumstantial  evidence,"  is  nothing  more  than  a 
Teiy  bad  treatise  on  the  art  of  reasoning,  and  on  things  in  general* 
In  its  philosophical  pretentions,  its  repetitions,  its  daboration  of 
pnndples  which  the  mind  takes  hold  of  much  more  readily  in  their 
naked  simplicity;  its  illogical  divisions,  confusion  and  general  pur- 
poseiessness,  a  painful  illustration  is  afforded,  that  something  more 
IS  requisite  to  make  a  good  book,  than  industrious  habits  and  labo- 
nous  research.     ^^  In  die  second  part,  the  subject  is  considered  ex- 
clusively in  a  judicial  point  of  view" — (Pref.) — ^as  if  there  was  any 
iiae  in  a  law  book  of  considering  it  in  any  other.    In  this  depart- 
ment, ^  numeroas  facts,  extracted  from  cases  of  actual  occurrence, 
kve  been  brought  together  and  classified;"  but  classified,  in  the 
Teiy  worst  possible  way,  viz.,  with  no  reference  to  the  leading  rules 
«riaw  which  govern  their  competency  and  admissibility.     The  work 
thus  doubly  fails  in  its  object.     While  it  is  valueless  to  the  lawyer, 
itB  elaborate  effort  not  to  be  so,  has  spoiled  it  as  a  popular  contribu- 
tion to  a  most  attractive  department  of  general  literature — ^the  ro- 
mance of  jurispradence. 

Keeping  out  of  view  the  competency  of  evidence  (which  comes 
under  the  general  rule  that  it  must  be  pertinent  to  the  issue),  the 
cnly  rules  which  can  be  safely  applied  to  circumstantial  evidence, 
lelate  to  the  mode  in  which  its  strength  or  probability  may  be  mea- 
sored.  These  are  only  two  in  number.  (1.)  If  the  iact  to  be 
proved  (factum  probandum)  is  a  necessary  condition  of  the  existence 
of  the  fact  stated  (factum  probatum),  the  certainty  of  the  evidence 
is  all  but  conclusive;  but  (2.)  if  the  two  are  related  as  cause  and 
effect,  the  probability  varies  inversely  with  the  number  of  causes 
which  might  have  produced  the  same  result.  Of  the  conclusive 
coincidences  of  the  first  kind,  Mr  Starkie  (p.  842)  gives  this  illustra- 
tion:— **  If  it  were  to  be  proved  that  A.  B.  entered  a  room  contain- 
ing a  watch,  and  that  the  watch  was  gone  on  his  departure;  and  it 
^ere  also  proved,  that  no  agent  but  A.  B.,  in  the  interval,  had  had 
Access  to  the  room;  the  proof  that  A.  B.  took  the  watch  would  be 
c^ouclusive  and  complete,  for  the  supposition,  that  it  had  been  re- 

*  A  Treatise  on  the  Natnre,  Principles,  and  Rales  of  Circumstantial  Evidence, 
especiaUy  that  of  the  Presumptive  kind  in  Criminal  Cases.  By  Alexander 
^.  Barnlly  ConnseUor-at-Law,  New  York.    Voorhies.    1866. 
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moved  by  any  other  agent  would  be  entirely  excluded."    On  proof 
oF  these  circumstances,  a  servant  girl  was  condemned  and  execated 
in  France,  and  yet  her  innocence  was  afterwards  establbhed,  it 
being  discovered  that  the  theft  was  perpetrated  by  the  smgolar 
agency  of  the  bird  known  as  the  pie  voUuse.    The  other  rule,  which 
applies  to  those  cases  in  which  the  hypotheses  and  the  circuHistsnceg 
in  evidence  are  related  as  efiect  and  cause,  is  chiefly  manifested  in 
those  cases  in  which  the  matters  established  are  of  a  moral  or  mecha- 
nical nature,  as  the  marks  of  the  victim's  blood  upon  the  murderei's 
dress — the  possession  of  instruments  of  violence  aftiw  robbery— of 
stolen  goods  aft;er  the  theft — footprints  corresponding  to  the  shoes 
worn  by  the  accused,  etc.     In  one  case  of  murder,  the  chief  evideoBi 
against  the  prisoner  was,  that  part  of  a  letter  (which  was  found o& 
his  person)  had  been  used  as  wadding  for  the  pistol  ftx)m  which  the 
fatal  shot  had  been  fired;  in  another,  a  patch  upon  the  calprifi 
knee,  corresponded  with  an  impression  on  the  soil  where  the  roamgled 
remains  of  the  victim  lay.    In  all  such  cases,  the  truth  is  to  be  inve- 
tigated  on  the  same  principles,  and  by  same  process,  which  are 
brought  to  the  interpretation  of  the  common  phenomena  of  nature^ 
and  so,  in  all  such  inquiries,  the  certainty  of  the  result  arrived  at 
will  be  exactly  proportioned  to  the  probability  of  the  fact  baring 
other  circumstances  for  its  origin. 

But,  while  the  above  rules  embrace  almost  everything  that  can  hi 
said  on  this  subject,  works,  such  as  the  treatise  of  Mr  Bnrrill,  when 
a  collection  of  criminal  phenomena  is  attempted,  are  useful  in  illi» 
tration  of  the  circumstances  which  usually  attend  criminal  investigi" 
tion.  While,  therefore,  we  demur  to  all  such  attempts  to  dedooi 
from  the  cases  reported,  a  code  of  rules  for  professional  guidance;  tf 
both  useless  and  mischievous,  the  results  arrived  at  may  be  referro' 
to  in  illustration  of  the  mo'de  of  investigation  which  usually  takes 
place  at  a  criminal  trial. 

The  case  which  a  prosecutor  has  to  establish  before  he  can  ask  i 
conviction,  is  divisible  into  these  four  particulars: — (1.)  Corpoi 
Delicti ;  (2.)  Motive ;  (3.)  Means ;  (4.)  Opportunity.  There  roaj 
be  cases  in  which  any  one  of  the  three  latter  may,  on  proof  of  the 
others,  be  presumed ;  but  with  respect  to  the  first,  such  a  pre* 
sumption  can  never  be  entertained.  The  rule  is  of  the  most  invari- 
able and  unbending  kind,  that,  before  you  can  convict  a  murderer, 
you  must  first  show  that  a  murder  was  actually  committed;  before 
you  can  make  out  theft,  that  the  goods  were  really  stolen,  and  were 
the  property  of  another.  "  I  would  never  convict  any  person^' 
(says  Sir  Matthew  Hale)  ^^for  stealing  the  goods  cujusdam  igno^ 
merely  because  he  would  not  give  an  account  of  how  he  came 
them,  unless  there  were  due  proof  made  that  a  felony  was  com- 
mitted of  these  goods.  I  would  never  convict  any  person  o^ 
murder  or  manslaughter,  unless  the  fact  were  proved  to  be  done, 
or  at  least  the  bo<ty  found  dead."  The  corpus  delicti  is  alwajs 
made  up  of  these  two  points — (1.)  The  general  facts  which  form  the 
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basis  of  the  crime,  ui,f  the  fact  of  the  loss  of  the  goods,  or  the  dead 
bodj;  And  (2.)  The  discovery  of  these  facts,  attended  with  indica- 
tions of  crimind  ageoOT.  In  such  circumstances,  the  aaestion 
always  occiirs,  may  not  the  death  have  been  caused  by  acciaent,  by 
soicid^  or  by  natimJ  causes  ?  The  cases  mentioned  by  Sir  M.  Hale, 
of  parties  who  were  innocently  executed  for  the  supposed  murder  of 
persons  who  had  only  temporarily  disappeared,  are  examples  of  the 
necessity  of  exacting  the  rigid  requirements  of  the  law  on  this  point; 
bat  the  necessity  of  requiring  evidence  of  this  kind  is,  in  modem 
times,  not  likely  to  be  incauUouslr  overlooked.  A  leading  case  is 
that  of  Sir  T.  Boughton  (Rex  v.  Donellan),  where  means,  motive, 
and  opportunity,  were  amply  established ;  but,  though  the  deceased 
died  in  all  the  agonies  of  poisoning,  the  medical  testimony  did  not 
dearlj  shew  whether  there  had  been  a  murder  or  not.  The  only 
important  question  is,  how  far  presumptive  evidence  is  admissible 
to  sapply  the  imperfections  or  incomplete  direct  testimony.  A 
distinction  has  been  drawn  by  foreign  jurists  between  delicta 
&cti  transeuntis  and  delicta  facti  permanentis.  The  former  class 
comprehends  all  those  offences  of  which  the  essence  is  criminal 
intention,  such  as  fraud,  conspiracy,  fire-raising,  etc.,  where  much 
most  be  left  to  presumption,  and  frequently,  as  is  observed  by 
Mr  Alison  (Princ.  444),  much  of  the  proof  of  the  corpus  delicti  is 
■ixed  op  with  that  which  goes  to  fix  guilt  on  the  prisoner.  A  simi-  ^ 
inr  Decessi^  exists  with  respect  to  adultery,  where  direct  evidence  is  ' 
almost  always  impossible.  Where,  however,  as  in  the  second  class,  the 
crime  is  separable  from  the  criminal — there  is  no  room,  because  no 
necessity  for  presumption .  Thus,  in  a  case  of  horse-stealing,  evidence 
tbat  the  owner  bad  put  the  horse  in  a  field  twelve  miles  distant,  and 
faring  heard  of  its  loss,  went  and  discovered  it  was  gone,  was  re- 
jected by  Gumey,  B.  (in  Rex  ».  Yend,  6  Cam,  and  p.  176),  as  in- 
^cicDt,  becanse  it  was  perfectly  consistent  with  the  above  testimony, 
that  the  horse  might  have .  got  out  in  some  honest  way.  At  the 
Ku&e  time,  it  is  to  be  observed,  that  presumptive  evidence  is  admissi- 
ve to  disprove  corpus  delicti,  as  in  the  case  of  rape,  reported  by  Sir 
ML  Hale,  where,  physiologically,  the  charge  was  shewn  to  be  impos- 
A>Ie.  It  is  also  competent,  where  there  is  direct  evidence  of  the 
B^t  or  basis  of  the  subject  matter  of  the  offence,  to  raise  it  up  to 
vhat  constitutes  a  proper  corpus  delicti,  by  the  production  of  such  cir- 
fioaiBtantial  evidence  as  will  go  to  negative  the  assumption,  that  the  act 
could  have  been  the  result  of  any  other  cause  than  criminal  agency. 
It  being  proved  that  a  crime  was  committed,  the  next  thing  is  to 
oonnect  therewith  the  person  charged  with  its  perpetration.  If  the 
evidence  is  conclusive,  as  to  means  and  opportunity,  motive  may  be 
generally  presumed ;  but  as  the  spring  of  all  human  actions,  evidence 
rf  motive  frequently  serves  as  a  key  to  the  explanation  of  many  a 
^k  and  tragic  story.  If  the  origin  of  the  act  is  not  to  be  found  in 
^e  mere  desire  of  plunder,  as  in  most  of  the  offences  against  pro- 
pc^,  the  impulse  will  be  found  in  the  gratification  of  some  unlawful 
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passion.  In  Corwir8ier*8  case,  ^^the  original  motive  of  the  prisoner 
was  plunder,  sharpened,  however,  into  more  immediate  activity,  by 
hatred  of  a  master  who  had  reprimanded  and  threatened  to  discha^ 
him.  In  the  late  case  of  Rex  v.  Rush,  the  motives  were  first,  the  Id- 
fluence  of  a  feeling  of  bitter  animosity,  which  had  been  openly  ex- 

i>ressed,  but  more  immediately  a  desire  to  render  available  cotain 
brgeries  which  the  prisoner  had  previously  committed. — (BonilL) 
Motive  may  thus  be  mferred  from  circumstances,  or  presumed  from 
proof,  of  actual  expressions  of  ill-will  used  by  the  prisoner,  or  pre- 
parations for  the  perpetration  of  the  crime.  In  the  great  majori^  of 
cases,  however,  it  is  impossible  to  prove  motive  in  any  other  way  tha 
that  which  is  indicated  bv  the  maxim,  acta  exteriora  indicant  interifl 
secreta.  Where  the  violence  itself  is  deliberate  and  clear,  there r 
no  use  to  prove  the  intent  to  kill,  to  ravish,  or  to  rob,  and  hence  tk 
importance  of  the  presumptions  which,  on  this  subject,  are  permitted 
by  the  criminal  law.  A  man  in  possession  of  stolen  goods,  is  pre* 
sumed  to  be  the  thief,  unless  he  can  show  how  he  came  by  them,  tk 
obligation  to  do  so  varying  precisely  with  the  time  that  has  elapsd 
since  the  theft.  Where  a  person  is  in  possession  of  a  large  qnantiw 
of  counterfeit  coin  unaccounted  for,  it  is  inferred  that  he  procured  I 
with  intent  to  utter  it,  if  there  be  no  evidence  that  he  was  themah^ 
— (Rex  V.  Fuller,  Russ  and  K.  308.)  Where  a  baker  delivered  ad4 
terated  bread  to  a  public  asylum,  it  was  held  unnecessary  to  |»0 
that  he  intended  it  snould  be  eaten. — (Rex  v.  Dixon,  3  Marr  and  S.11 
So,  in  homicide,  malice  is  presumed  ;  in  forgery  and  uttering,  fin 
is  presumed  to  have  been  tne  part/s  motive,  and  so  on  through  1 
whole  range  of  criminal  jurisprudence. 

Another  important  criminative  circumstance,  is  the  possession,! 
the  part  of  the  pannel,  of  means  necessary  for,  or  adapted  to,  the  p( 
petration  of  the  offence — such  as  the  purchase  of  the  poison,  thei 
cretion  of  the  fatal  instrument — the  examination  and  inspectioi 
the  premises  to  be  burglariously  entered.  Opportunity  may  be! 
ferred  to  as  a  modification  of  means^  but  proot  of  the  one  doesi 
necessarily  lead  to  the  presumption  of  the  other. 

Other  concomitant  circumstances  may  be  adduced  in  evida 
from  which  the  guilt  of  the  deceased  may  be  inferred.  Thes4 
generally  personal  to  the  individual.  There  is  the  evidence  sup] 
by  his  own  declaration,  in  which  either  the  ofifence  is  admitte( 
stories  are  invented,  with  a  view  of  screening  him  ftx)m  justice, 
demeanour  before  and  after  the  crime  may  be  also  adverted  to- 
sudden  change  of  life  and  circumstances — his  concealment  and  i 
— his  language  on  arrest — ^his  conduct  under  accusation— and 
thousand  and  one  circumstances  through  which  the  voice  of  a  gH 
conscience  insists  on  being  heard,  and  the  desperate  boldness  of 
lany  leads  to  its  own  destruction. 

6ut,  in  estimating  the  weight  that  is  attachable  to  such  circ 
stances,  regard  is  to  be  had  to  the  fact,  that  singly  they  infer  noti 
Their  whole  force  is  derivable  firom  their  intimate  inter-relatio% 
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nitod  effect  of  which  increases,  not  in  an  arithmetical,  but  geo- 
ctrical  degree.  To  be  conclusive,  the  fects  which,  apart  and  inde- 
^ndant,  are  as  nothing,  ought,  when  brought  together,  at  once  to 
^nver^  to  one  only  point,  and  yet  all  resting  on  a  basis  to  which 
le  addition  of  each  gives  new  force  and  stability.  But  before  this 
suit  can  be  received  as  the  truth,  it  should  be  seen  whether  there 
e  no  attendant  circumstances  interfering  with  this  process.  A 
[i^le  infirmative  fact  may  frequently  overturn  a  whole  hypothesis, 
bich  otherwise  would  be  quite  consistent  with  all  the  rest  of  the 
idence.  These  infirmative  hypotheses  are,  as  Mr  Best  points 
It  (Pr.  Evid.  521),  of  the  following  kind— (1.)  The  party's  inten- 
m  may  have  been  misapprehended ;  it  may  have  been  either  (a) 
nocent  altogether — e^.j  tne  purchase  of  poison  for  the  destruc- 
on  of  vermm;  (b)  it  may  have  been  criminal,  but  with  a  dif- 
mot  object — e.g»y  the  purchase  by  a  person  charged  with  mur- 
er,  of  a  gun  for  the  purpose  of  poaching ;  or  (2.)  The  intention 
lay  have  been  not  misunderstood,  but  (a)  changed  or  abandoned  ; 
r,  until  a  deed  is  done,  there  is  always  locus  poeni  tentiae ;  or 
*)  persisted  in  without  the  power  or  means  or  carrying  it  out. 
he  latter  was  the  remarkable  case  of  Jonathan  Bradford.  '^  This 
an  was  an  innkeeper.  In  the  middle  of  one  night,  a  guest  in 
b  house  was  found  murdered  in  bed,  his  host  standing  over  the 
ed  with  a  dark  lantern  in  one  hand  and  a  knife  in  the  other.  The 
life  and  the  hand  which  held  it  were  both  bloody,  and  Bradford, 
I  being  thus  discovered,  exhibited  symptoms  of  the  greatest  terror. 
[e  was  convicted  and  executed  for  the  murder ;  but  it  afterwards  ap- 
;ared,  that  it  had  been  committed  by  another  person  immediately 
ifore  he  came  into  the  room  of  the  deceased.  But  Bradford  had 
so  entered  it  with  a  similar  design.  The  sjrmptoms  attributed  to 
>Dscious  ^jt,  were  partly  attributable  to  surprise  at  finding  his  pur- 
ree anticipated,  while  the  blood  on  his  hand  and  knife  was  occa- 
oned  by  his  having,  when  turning  back  the  bed-clothes  to  see  if 
16  deceased  were  really  dead,  di'opped  the  knife  on  the  bleeding 
Kly." 

Such  being  the  general  character  of  circumstantial  evidence, 
vera!  rules  as  to  its  employment  and  application  have  been  laid 
)wn  by  various  writers  m  different  terms,  but  all  generally  of  the 
me  import.  With  these,  we  shall  conclude,  giving  them  in  the 
nas  and  the  order  adopted  by  Burrill,  as  the  latest  writer  on 
le  subject. 

I. — General  and  Preliminary  Rules. 

1.  The  onus  of  proving  everything  essential  to  the  establishment 
fthe  charge  against  the  accused,  lies  on  the  prosecutor.  This  rule 
\  of  course  modified  by  circumstances,  which  create  a  counter  obli- 
;»tioii,  and  shift  the  onus  probandi. 

2.  In  all  cases,  the  b^t  evidence  must  be  adduced,  which  the  na- 
tmm  i.«-^o.  vn.  JULY  1867.  x  x 
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tare  of  the  case  admits,  called  by  Burkei  ^^  the  master-rule  which 
goyerns  all  the  sabordinate  rules." 

B. — Rules  regulating  the  basis  o/proo/y  or  presentation  of  the  eoidmt 
of  the  facts  from  which  the  inference  of  guilt  is  to  be  drawn,. 

1.  The  racts  proposed  to  be  proved  must  be  the  genuine  facts  of 
the  case.  That  is  to  say,  the  facts  must  neither  be  labricated,  nor 
permitted  by  accident  or  design  to  assume  an  expression  which  is 
foreign  to  their  true  character,  for  their  is  no  greater  fallacy  than  the 
popular  saying,  that  ^'  facts  cannot  lie."  Stubborn  they  no  doobt 
are,  but  real  evidence  is  just  as  frequently  the  subject  of  fabricatioo 
as  oral  testimony. 

2.  As  many  of  the  genuine  facts  of  the  case  should  be  presented 
as  may  be  possible,  a  rule  to  be  taken  with  modification,  espedallj 
where  the  evidence  is  intended  only  in  corroboration  of  a  single  direct 
witness. 

C. — Rules  of  Inference  from  which  the  factum  probandum  is  deductd  \ 
in  the  first  instance  from  the  evidentiary  facts  proved,  1 

1.  There  must  be  clear  and  unequivocal  proof  of  a  corpus  delicti 

2.  The  facts  alleged  as  the  basis  of  any  legal  inference  must  be 
strictly  and  indubitably  connected  with  ttie  factum  probandum. 

3.  The  hypothesis  or  delinquency  of  guilt  should  flow  naturally 
from  the  facts  proved,  and  be  consistent  with  them  all. 

D. — Rules  for  the  more  certain  attainment  of  truth  in  the  concbuuM 
or  verdict,  aiidfor  the  avoidance  of  error^  and  consequent  injt^stA 
to  the  accused. 

1.  The  evidence  against  the  accused  must  be  such  as  to  excIoJ* 
every  hypothesis  but  that  of  his  guilt  of  the  offence  imputed  to  liiffl. 

2.  In  cases  of  doubt,  it  is  safer  to  acquit  than  to  condemn. 


THOUGHTS  ON  LAW  REFORM. 


LETTER  FIRST. 


Professional  men,  in  these  days,  cannot  help  thinking  on  La^ 
Reform.  Thev  may  view  it  with  feelings  of  dislike  or  with  feeling 
of  hope,  according  to  the  place  they  respectively  take  on  either  si^ 
of  that  line  which,  in  this  as  in  every  other  department  of  human 
thought,  distinguishes  rather  than  separates  the  friends  of  things  as 
they  are  from  Uie  friends  of  progress.  But  to  ignore  altogether  tk 
movement  stirring  before  their  eyes,  is  impossible. 

I  think  this  fortunate  for  the  cause  of  Law  Reform  itself.  It  willi 
in  this  way,  not  merely  receive  the  benefit  of  non-professional 
sympathies,  but  also  be  strengthened  by  the  experience  and  lesrc- 
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ig  of  both  the  classes  into  which  I  have  taken  it  upon  me  to  divide 
,^ersy  although  scarcely  one  of  their  number  belongs  exclusively 
►  either  category.  The  saying,  "  whatever  is,  is  righ^'  cannot,  we 
^owy  be  applied  to  anything  of  human  origin ;  but,  in  our  zeal  for 
^I  improvements,  we  may  surely  stop  short  of  that  creed  of  which 
e  formula  lies  at  the  opposite  logical  extreme.  We  may  be  advo- 
ites  for  change,  without  believing  that  whatever  is,  is  wrong.  Here, 
elsewhere,  some  conservative  elements  must  be  taken  as  the  con- 
tion  of  a  progress,  which  can  scarcely  be  called  enlightened,  if  we 
jinot  claim  for  it  the  character  of  being  safe. 
My  present  purpose  is  not  concerned  with  the  amendments  which 
ay  be  required  in  the  system  of  Municipal  Law  administered  in 
IT  Superior  and  Inferior  Courts,  but  rather  with  the  functions  of 
eae  Courts  themselves  and  their  forms  of  process.  It  is  not  upon 
te  Jurisprudence  of  Rights,  but  on  some  points  in  the  Jurispru- 
snce  of  Kemedy,  that  I  mtend  to  address  your  readers.  I  may  also, 
2(ore  I  have  done,  say  a  very  few  words  on  a  subject,  not  mdeed 
rectly  comprehended  within  the  design  I  have  just  indicated,  and 
t  having  bearings  upon  it  by  no  means  remote  or  unimportant ;  I 
ean  the  provision  which  the  country  has  made  for  legal  edu- 
iion. 

There  is  a  principle  which  seems  to  me  at  once  the  starting  point 
*all  legal  reform  and  the  test  of  its  soundness.  It  is  this,  that  the 
St  interests  of  the  profession  and  the  public  are  identical.  To  some 
is  position  may  appear  a  paradox,  and  to  others  a  truism.  For 
f  part,  I  view  it  as  a  principle  of  such  paramount  relevancy  and 
iportance  in  a  discussion  like  the  present,  that  it  ought  not  to  be 
ently  implied,  and  cannot  be  too  clearly  spoken.  I  take  it,  then, 
an  axiom,  indemonstrable  indeed  a  prioriy  but  of  which  every 
jp  of  successful  law  reform  will  supply  a  striking  illustration. 
The  interests  of  the  public  have  a  direct  bearing  on  three  points 
legal  procedure:  Istj  Its  cost  in  point  of  money;  2dli/,  Its  cost 
point  of  time ;  3dty,  The  pledges  it  gives  that  no  cause  will  be 
ftermined  without  a  full  and  fair  trial.  Excluding  from  considera- 
m,  at  present,  that  portion  of  legal  expenditure  which  falls  directly 
K)a  the  taxation  of  the  country  in  the  shape  of  official  salaries,  I 
D  considering  the  interests  of  the  community  only  in  so  far  as  they 
ive  rights  to  prosecute  or  defend  in  courts  of  law.  If  the  cost  of 
wsoits  be  justly  proportioned  to  the  stake  at  issue,  so  as  not  to 
^press  suitors,  ana  yet  sufficient,  along  with  hopes  of  official  pro- 
lotion,  to  induce  men  of  high  skill  and  learning  to  engage  in  the 
induct  of  litigation  as  the  business  of  their  lives ;  if  the  trial  of  a 
wse  be  rapidly  reached,  and  yet  carefully  carried  through, — we  shall 
ave  attained  as  excellent  a  system  of  judicial  admmistration  as 
OQsists  with  human  imperfection.  Reasonableness  of  costs ;  avoid- 
nce  of  unnecessary  delay  in  preparation  for  trial ;  effectual  guaran- 
ees  of  sound  imd  careful  decision ;  such  must  be  the  threefold  aim 
f  all  amelioration  in  our  forms  of  process ;  provided  always,  as 


348  THOUGHTS  OK  LAW  REFORM.  [July 

acts  of  Parliament  say,  that  not  one  of  these  three  things  shall  be 
sought  by  sacrificing  the  other  two. 

I  am  the  more  anxious  to  insist  on  this  proviso  that,  in  my  opinioD, 
it  scarcely  has  been  allowed  due  weight  in  certain  enactments  of  the 
recent  most  meritorious  Sheriff-Court  Act;  I  allude  to  theeztensira 
of  the  small  debt  iurisdiction  to  L.IS,  while,  in  other  respects  H 
remains  uncbangea ;  and  to  the  finality  of  ordinary  Sheriff-Conrt 
judgments,  when  the  sum  at  issue  does  not  exceed  L.25.  These 
enactments  are  important  on  their  own  account,  and  still  more,  per- 
haps, on  account  of  the  tendency  they  indicate.  By  some  legal 
reformers,  they  are  considered  as  mere  instalments  of  a  greater 
boon  in  prospect, — ^the  extension  of  the  small  debt  jurisdiction  to  Lid 
Unquestionably,  such  a  change  would  go  fer  to  fulfil  two  of  the 
reanirements  I  have  indicated  as  essential  to  all  good  judicial  orO' 
cedure.  The  cost  of  litigation  and  its  delays  are,  in  small  aeU 
cases,  reduced  to  a  minimum.  If  time  and  money  were  the  only 
things  to  be  considered,  the  argument  for  extending  the  small 
debt  iurisdiction,  not  merely  to  L.50,  but  to  all  cases  whateyer^ 
would  be  absolutely  irresistible.  Unfortunately,  such  a  system 
would  also  reduce  to  a  minimum  that  to  which  the  poorest  litigant 
is  as  much  entitled  as  the  richest — his  guarantee  that  his  case  shall 
be  properly  tried  and  righteously  decided.  For  what  pledges  to 
that  eitect,  other  than  the  conscience  of  the  judge,  are  afforded  bf 
our  small  debt  procedure? 

Its  record,  it  there  be  anything  in  it  deserving  that  name,  is  J 
the  greatest  possible  simplicity.  No  lawyers  are  allowed  to  plead. 
No  reasons  of  judgment  need  be  given.  All  appeal  on  the  merit» 
is  excluded. 

I  purpose,  in  my  next  communication,  to  state,  as  clearly  as  I  caiv 
wha^  in  my  opinion,  are  the  true  functions  and  object  of  a  record  ii 
judicial  procedure.  In  the  meantime,  I  take  a  small-debt  suit,  as 
an  obvious  example  of  litigation,  in  its  simplest  and  least  compter 
shape,  and  one  in  which  the  usual  and  acknowledged  guarantees  oi 
sound  decision  are  conspicuously  absent.  Do  not  let  me  be  misniH 
derstood.  Notwithstanding  its  imperfections,  the  Small  Debt  GoD!t 
does  often  give  prompt  and  efficacious  redress  in  cases  of  petty  op* 
pression  and  injustice ;  and  as  a  piece  of  legal  machinery  for  the  rapi<t 
and  cheap  recovery  of  small  claims,  against  which  there  is  no  defence 
its  practical  value  can  scarcely  be  over-estimated.  But  I  am  now 
loosing  at  it  in  an  altogether  different  aspect.  I  am  considering  it 
so  far  only  as  it  satisfies  the  requirements  of  a  sound  system  of  juris- 
prudence.  Of  these,  it  fulfils  none,  except  economy  in  time  anJ 
money. 

All  who  have  an^  experience  in  Small  Debt  procedure  know  that 
the  judge's  chief  difiiculty,  is  not  so  much  to  decide  the  case,  as  to 
ascertain  what  the  case  is  which  he  has  to  decide.  The  parties  tliem- 
selves  are  at  the  bar,  and  it  frequently  happens  that  neither  of  tbem 
can  intelligibly  account  for  his  or  her  appearance  there.     To  the 
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^traction  of  that  eqaality  of  persons,  which  all  tribunals  are  bound 
preserve,  it  may  be  that  one  of  them  alone  can  clearly  unfold 
8  own  version  of  the  matter.  Elsewhere,  professional  lawyers 
ite  the  question,  and  the  judge  decides  it.  Here  he  must,  as 
St  he  may,  ascertain  it  for  himself,  with  all  the  chances  of  error 
isiDg  from  the  struggle  to  which  he  finds  himself  committed,  with 
3  stupidity  or  knavery  of  the  parties,  or  with  their  want  of  the 
ssence  of  mind  necessary  for  the  simplest  explanation  of  their  own 
le. 

There  are  many  illogicalities  in  our  jurisprudence — ^no  system  is 
flibably  firee  from  them — but  I  do  not  know  of  anv  more  remarkable 
mdox  than  this.  In  deference  to  a  vulgar  and  groundless  preju- 
10  against  lawyers,  the  Small  Debt  Judge  is  deprived  of  that  as- 
tance  which  the  common  opinion  of  all  civilized  countries  declares 
■mtial  to  decide  rightly,  and,  at  the  same  time,  his  decision  is  made 
flemirrible.  Not  a  righteous  judgment,  but  a  cheap  and  speedy 
dgment,  is  here  the  object  of  the  law.  Decide  righteously,  if  you 
a  or  care ;  but  at  all  events,  decide  without  delay,  and  once  for  all. 
lere  is  a  kind  of  consistencv  in  making  such  judgments  final. 
hy  should  they  be  examinable  if  there  be  no  provision  to  ensure 
ar  fitness  to  bear  examination  t  The  notable  procedure  of  Judge 
Idlegoose  in  Rabelais,  who  decided  cases  by  a  throw  of  the  dice, 
ii  defended  his  system  by  reasons  drawn  up  firom  the  very  depths 
Jurisprudence  and  learning,  was  but  a  step  farther  in  the  same 
action. 

in  SL  country  like  ours,  where  all  official  conduct  is  liable  to  public 

cossion,  a  very  effectual  guarantee  against  wrong  is  often,  tailing 

others,  to  be  found  in  public  opinion ;  but  in  Small  Debt  cases, 

m  guarantee  is  practically  naught.     The  only  public  in  whose  pre- 

ice  the  judge,  for  the  most  part,  decides,  consists  of  the  crowd  of 

iters  accidentally  collected  tnat  day  in  his  court-room,  together 

th  a  sprinkling  of  pseudo  legal  practitioners,  whose  presence  there, 

a  last  resource  for  an  utterly  helpless  litigant,  the  existing  state  of 

e  law  has  almost  made  a  necessanr  evil.    The  occupation  of  these 

rsons  would  be  gone  if  a  reasonable  fee  for  professional  aid  were 

ade    recoverable  from   an   unsuccessful  antagonist.      Were   the 

iiches  occupied  by  the  qualified  lawyers  who  are  in  attendance  on 

dinary  court-days,  the  judge  would  then  feel  himself  under  the 

^cessity  of  justi^ng  his  judgments  in  the  opinion  of  men  quite 

impetent  to  form  one — men  whose  confidence  in  him  as  a  lawyer,  it 

.ost  be  the  object  of  his  daily  official  life,  to  obtain  and  to  preserve. 

If  a  record  were  required  in  the  Small  Debt  Court — if  lawyers 

ere  allowed  to  plead — ^if  the  reasons  of  judgment  required  to  be 

iven — if  the  judgments  were  reviewable,  tne  cnaracter  of  the  juris- 

iction  would  be  radicallv  altered ;  its  speed  and  its  economy  would 

e  gone*    Is  it  impossible  to  realize  in  our  other  courts  some  of  that 

peed  and  some  of  that  economy,  and  yet  to  preserve  those  guarantees 

f  sound  decision  to  which  I  have  repeatedly  alluded  t     Are  the 
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hardships  of  expense  and  of  delay  which  liti^nts  have  now  to  en- 
dure in  the  ordinary  courts  of  law,  inherent  in  the  very  nature  of 
things — ^a  necessary  result  of  that  high  state  of  civilization  which  we 
enjoy,  accepting  its  evil  for  the  sake  of  its  good  ?  Some  men,  and 
these  of  high  authority,  believe  that  this  is  the  only  tme  view  of 
the  matter*  I  shall,  in  the  sequel,  make,  with  all  due  diffidence, 
some  endeavours  towards  a  more  hopeful  solution  of  the  problem. 

ICTVS. 


SHEDDEN  V,  PATRICK. 


There  has  seldom  been  a  greater  abuse  of  the  privileges  of  Parlit' 
ment  than  was  attempted  in  the  House  of  Lords  on  Mondsr, 
June  9.  Interest  republicce  ut  sit  finis  litium^  is  a  rule' which  should 
be  respected  by  politicians  as  much  as  by  lawyers ;  but,  on  that 
occasion.  Earl  Grrey  endeavoured  to  revive  a  litigation,  which,  after 
being  persisted  in  for  more  than  fifty  years  with  unexampled  obsti- 
nacy, was,  in  1852,  solemnly  determined  by  the  highest  tribanalm 
the  country.  On  the  above  evening,  the  noble  lord  presented  i 
petition  from  Mr  W.  P.  R.  Shedden, 

Complaining,  among  other  things,  that,  by  a  decision  of  the  Court  of  Seseoi 
in  Scotland  in  1803,  and  of  this  House  in  1808,  obtained  in  his  infancy,  he  lot 
been  deprived  of  his  status  of  a  natural-born  subject  of  this  realm,  and  as  thi 
legitimate  child  of  his  parents,  and  of  the  means  of  duly  investigating  in  ai  ^ 
court  of  law  the  question  of  such  status,  and  causing  the  same  to  be  recogmst 
and  praying  for  such  relief  and  redress  as  to  this  House  may  seem  meet,  i 
to  move  to  refer  the  said  petition  to  a  select  committee. 

The  individual  on  whose  behalf  this  petition  was  presented, 
born  at  New  York  towards  the  end  of  the  last  century.  His  father,  tl 
proprietor  of  a  small  estate  in  Ayrshire,  of  the  value  of  about  L.2. 
a  year,  left  this  country,  at  the  age  of  seventeen,  in  the  year  1764 
He  carried  on  business  in  Virmnia,  Bermuda,  and  New  York,  when 
he  died  in  1798.  During  all  that  time,  he  only  once  visited  this 
country,  and  then  only  for  a  short  period,  in  the  year  1768.  Th^ 
day  before  his  death,  he  addressed  to  his  nephew,  Mr  W.  Patricli 
W.S.  (the  defender  in  the  subsequent  proceedings),  the  foUowiDi 
letter : — 

New  York,  12th  Novemher  171 

Mr  VERT  DEAR  Xephew, — My  long  and  painful  illness  must  apologise  (^ 
my  long  silence.  lam  now  going  to  quit  this  toorld.  I  have  married  Miss  A^ 
WilMOHf  which  is  approved  of  by  my  friends  here,  and  which  restores  her  asi 
two  fine  children  I  Mve  by  her  to  honour  and  cridit,  I  have  settled  all  mj 
alBhirs,  and  appointed  executors  here,  who  will  correspond  with  you.  Oney 
my  children  is  a  ho^,  named  William  Patrick  Shedaen ;  they  are  charmiof 
children — he  in  particular.  I  have  ordered  my  executors  to  send  him  to  too. 
I  now  remit  1st  of  Griffith  and  Wa1rond*s  exchange,  on  Messrs  Thomas  Daniel 
and  Oompany,  London,  dated  Barhadoes,  2dd  June,  at  sixtT  dollait)  f<f 
L.d26, 15s.  8d.,  and  1st  of  B.  Farquharson  and  Company  on  Barclay  Farquhtf* 
son,  London,  dated  Martinico,  21st  July,  at  sixty  dollars,  for  L.9] — (o^tkr, 
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n7|  158.  8d.  steriing;  and  I  denre  that  snoh  farther  snm  or  sums  of  money 
y  be  appropriated  for  the  purpose  of  maintaining  and  educating  him  gen- 
Llj,  and  according  to  his  talents  and  inclination,  not  exceeding  L.500  ster- 
^f  without  the  consent  of  my  executors,  of  whom  you  are  to  be  totally 
ependent  in  this  business.  I  can  only  add,  that  I  remain,  till  death,  dear 
IJiam,  your  affecte.  uncle,  William  Shsdden. 

Mr  Patrick  took  due  care  of  the  boy  on  his  arrival ;  and,  as  a 
rjevy  the  first  question  that  presented  itself  to  his  mind  was, 
ether  the  marrisure  alluded  to  in  the  above  letter  had  the  effect  of 
;itimating  the  child  consigned  to  his  custody  ;  for,  if  it  had  not, 

was  obviously  an  alien,  incapable  of  taking  the  estate,  which 
old  then  go  to  his  eldest  brother,  a  nephew  of  the  deceased,  Dr 
"bert  Patrick.  With  this  view,  he  at  once  wrote  to  the  executors  in 
nerica  to  consult  American  counsel ;  and  the  opinion  returned  was, 
al  the  bastard  offspring  were  not  legitimated  by  the  afler  marriage. 
The  opinion  of  tne  Scotch  courts  had  next  to  be  taken  ;  but  as 
r  Patnck*s  relations  to  his  brother  and  the  boy  were  obviously 
Y>mpatible,  a  Mr  Craufurd,  a  merchant  in  Greenock,  was  appointed 
irdian  by  the  Court  in  1801.  At  the  same  time,  Mr  Patrick 
naed  the  American  executors  of  the  proceedings  they  should  take 

the  protection  of  the  pupil's  interests. 

J^e  question  of  Mr  Shedden's  legitimation  was  raised,  in  what 
ay  lawyer  will  see  was  at  once  the  most  usual,  the  most  natural, 
1  the  most  convenient  form.  Dr  Robert  Patrick  was  served  heir, 
default  of  lawAil  issue,  at  Ayr;  and  Mr  Craufurd,  as  the  tutor 
Shedden,  brought  the  matter  before  the  Court  of  Session,  in  the 
m  of  a  reduction  of  this  service.  The  case  was  argued  by  counsel 
the  highest  standing  on  both  sides  (the  Hon.  H.  Erskine  and  Mr 
.•tcher  for  the  pursuer).  The  Court  decided  against  the  legiti- 
cy  ;  and,  on  a  case  prepared  by  Mr  Fletcher,  Lord  Brougham, 
1  the  late  Lord  Chief  Commissioner  Adam,  and  after  a  four  days' 
^ment  before  Lord  Eldon  and  Lord  Redesdale,  the  House  of 
rds,  in  1808,  affirmed  the  decision. 

Meantime,  Mr  Shedden  went  to  India,  and  made  a  fortune. 
taming  to  this  country  in  1833,  he,  after  fifteen  years'  inquiry, 
sed  an  action  of  reduction,  in  1848,  of  the  former  decree,  on  the 
>und  of  firaud  and  collusion  between  Mr  Patrick  and  the  factor 
0  ttUorisy  Mr  Craufurd.  The  only  way  in  which  fraud  was  pos- 
le,  iwas  the  misrepresentation  of  the  facts  on  which  judgment 
>ceeded  ;  and  the  only  fact  which  admitted  of  misrepresentation 
te  bastardy  at  birth  and  the  subsequent  marriage  being  admitted), 
i8  the  domicile  of  the  parent.  That  Mr  Shedden,  senior,  had  never 
t  his  Scotch  domicile,  was  now  stated  as  a  fact ;  and  that  this  had 
en  fraudulently  concealed  by  Mr  Patrick,  was  alleged  as  the  ground 
reduction.  Both  the  statement  and  the  charge  are  plainly  pre- 
Bterous.  For  the  examination  of  the  question  or  domicile,  we  have 
*t  the  space  requisite ;  but  it  is  enough  for  our  present  object,  that 
ery  judge  who  nas  ever  considered  this  case,  has  expressed  a  decided 
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conviction  that  all  the  evidence  was  against  the  theory  that  the  domi- 
cile of  the  deceased  was  other  than  American.  But  we  are  spared  the 
necessity  of  an  inquiry  on  the  subject,  because,  as  the  law  was  then 
understood  to  be,  it  was  not  of  the  slightest  consequence  to  the  case, 
whether  the  domicile  was  or  was  not  Scotch. .  Lord  St  Leonards 
put  this  very  strongly,  in  giving  judgment  on  the  appeal  of  18oi 
(McQueen's  Reports,  vol.  i.,  p.  629) : — 

My  Lords,  I  have  looked  with  great  anxiety  to  ascertain  what  was  therol 
ground  of  the  decision  in  1808;  but  it  is  not  very  easy  to  come  to  a  satidaetoiy 
conclusion  upon  that  head.  I  think  I  have  satisfied  myself  on  two  poLnts;  i 
least  I  am  satisfied  upon  the  first — namely,  that  the  case  was  really  decUd 
upon  alienage.  And  the  second  point,  upon  which  I  entertain  a  very  stnf 
impression,  is  this — ^that,  if  the  question  of  domicile  had  been  brought  \Ak^ 
the  House  at  that  time,  and  established  as  the  law  then  stood,  this  Hmi* 
would  have  decided  the  case,  wUh  the  question  o/damudle  before  them,  predill 
CM  th^  did  when  it  tcae  not  before  them.  Be  it  remembered,  that,  although «e 
have  now  the  decision  in  Munro  9.  Munro,  that  case  had  not  then  beendedM 
and,  therefore,  what  is  now  law  was  not  then  known  to  be  the  law,  at  ill 
events,  by  any  lawyer  in  this  country.  Therefore,  it  is  my  strong  impressioii, 
looking  at  the  state  of  the  law  at  that  period,  that,  if  the  donucile  had  bcei 
actually  alleged  and  proved,  the  decision  would  have  been  precisely  that  i 
which  this  House  actually  arrived. 

According,  then,  to  this  great  authorityy  the  char^  of  fnd 
against  Mr  Patrick,  which  was  made  the  basis  of  the  action  of  184{ 
resolved  into  (1)  The  non-statement  of  what  was  not  the  fact— u 
that  Shedden's  domicile  was  Scotch  ;  and  (2)  The  concealments 
this  (which  was  not  true),  because  in  no  way  would  it  have  hadtl 
slightest  influence  on  the  decision.  It  is  no  wonder,  then,  that  be 
Lord  Fullerton  in  Scotland,  and  the  law  peers  in  the  House  of  Lon 
were  unanimously  of  opinion,  that  there  was  not  tlie  slightest  gcou 
for  the  fraudulent  imputations  with  which  the  pursuers  d 
abounded. 

But  Mr  Shedden  had  prepared  himself  for  being  dislodged  ftfi 
a  position  so  untenable.  In  1851,  when  the  case  was  still  in  t 
Court  of  Session,  he  made  an  amendment  of  his  summons,  in  whi 
he  brought  forward  the  very  case  which  was  pled  by  Earl  Greyi 
res  noviter  last  month  in  the  House  of  Lords.  The  chief  grooa 
on  which  the  motion  was  based  were,  that  the  American  court 
have  now  determined  that  his  parents  were  validly  married  by  cii 
contract  at  the  date  of  his'  birth.  Of  course,  this  negatives  eve^ 
one  of  the  positions  formerly  assumed.  It  involves  the  destruction  i 
all  the  written  evidence  produced  and  founded  on,  either  as  forged  ail 
fabricated  for  the  occasion,  or  as  a  deliberate  and  purposeless  p^ 
version  of  facts  by  the  persons  whose  signatures  thej  bear.  Tb 
impossibility  of  raising  a  connection,  having  all  the  featoresc 
an  adulterous  intercourse,  into  a  legal  marriage  of  the  kind  aliu(i« 
to,  appears  to  us  to  be  very  clearly  put  by  the  Lord  Chancellor,  n 
his  speech  against  the  motion  : — 

Shortly  after  the  death  of  her  husband,  the  widow  married  a  person  naiBe 
Vincent;  and,  on  the  3d  of  September  1799,  she  wrote  a  letter  to  Bobtf 
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Filrieiu  asking  him  to  Intenst  hinflelf  in  the  case  of  her  children.    Before 
gating  the  contents  of  thb  letter,  he  woald  remind  the  Hoase  that  the  rela- 
tions of  Mr  Bhedden  nerer  at  any  time  looked  upon  her  as  a  trostworthy 
woman ;  hat,  on  the  contrary,  regarded  her  as  a  disreputable  person.    In  the 
letter  to  which  he  had  referred,  she  stated  that  her  late  husband  had  made  hie 
kit  will  and  testament  a  Bh<^  time  before  his  death ;  that  he  had,  in  the 
nust  affeedonftte  terms,  recommended  his  son  to  the  guaidianship  of  William 
Patrick ;  that  the  small  property  in  Scotland  would  be  required  for  his  sup- 
port; and  that  she  trusted  he  would  stand  forward  as  his  protector;  that  she 
lad  heard  a  report  that  her  late  hashand*s  relations  meant  to  claim  the  estate 
OD  the  pretence  of  the  illegitimacy  of  the  ehild,  bat  that  the  fiu;t  was,  **  the 
narriage  was  solemnly  performed,  and  the  will  as  regularlv  executed,  as  any 
two  acts  of  this  nature  could  be.'*    Now,  he  called  their  lordships' attention 
t«  the  circnmstanoe,  that  no  reference  was  here  made  to  any  previous  mar- 
riige.     Could  any  human  being  suppose  that,  if  this  woman  believed  she  had 
bem  married  eight  years  before,  she  would  have  kept  it  concealed  on  an  ocea- 
aoft  of  thia  kind  ?    She  added,  that  she  could  *give  the  most  ample  testimony 
to  the  facta  she  had  famished.     There  was  furnished  a  certificate  by  the 
ofictsting  clergyman,  setting  forth  that  W.  Shedden  and  Ann  Wilson  were 
Tfpalwlj  married  hy  him  on  the  7th  of  March  1798;  and  on  that  certificate 
Ann  Wilson  relies  for  its  heing  a  valid  marriage.     There  were  two  affidavits  in 
VTocff  of  the  marriage,  in  which  the  deponents  stated  that  Mr  Shedden  and  Ann 
Wilaon  had  previously  lived  together  as  man  and  wife ;  but,  in  fact,  although 
ct  might  he  true  that  Ann  Wibon  had  home  Mr  Shedden's  name,  yet  it  was 
impocsible  there  could  have  been  any  prior  marriage,  for,  had  there  been,  she 
vould  not  have  been  married  again  in  the  name  of  Ann  Wilson. 

But  the  material  thing  to  be  observed  is,  that  all  this,  on  the 
bith  of  which  an  ex  post  facto  law  was  demanded,  was  a  prominent 
statement  in  the  case  which  was  formerly  presented  for  judgment. 
[n  the  amended  summons  of  1851,  occurs  tnis  statement :  -~ 

Thai,  besides  his  regular  marriage,  pabiicly  solemnized,  as  now  mentioned, 
he  said  William  Shedden,  although  he  nad  not  acquiied  a  domicile  in  America, 
nd  >iia8  Wilson  had  been,  according  to  the  law  of  America,  where  they 
esided,  married  persons  prior  to  and  at  the  birth  of  the  pursuer,  inasmuch  as 
bey  had,  previous  to  that  event,  as  well  as  afterwards,  lived  and  cohabited 
Dgether  aa  man  and  wife,  acknowledged  each  other  as  such,  and  were  held  and 
ppated  aa  snch  by  their  friends,  neignbours,  and  ac^oaintances ;  and  the  said 
Villiam  Shedden  afterwards  got  his  marri^e  publicly  and  regularly  solem- 
ixed  aa  before  mentioned,  in  ordor  the  more  certainly  to  secure  and  place 
eyond  doubt  the  legitimacy  of  the  pursuer  and  his  sister. 

This  allegation  was  duly  considered  as  part  of  pursuer's  case,  both 
%  the  Court  of  Session  and  in  the  House  of  Lonls.  The  judgment 
hen  pronounced,  and  the  grounds  on  which  it  proceeded,  were 
precisely  identical  with  those  which  were  again  stated  in  the  House 
)f  Lorck  on  the  discussion  of  the  petition  above  referred  to.  No 
«ie  can  look  into  the  case  without  being  satisfied  that  this  was  a 
ust  decision ;  but  whether  tt  is  so  or  not,  the.  matter  was  in  1852 
joally  determined,  and  is  not  now  open  to  question.  We,  there« 
ore,  protest  against  the  course  pursued  by  Earl  Grey,  as  not  only 
unconstitutional,  but  liable  to  be  attended  with  tl^  most  mischievous 
otiseqaences.  The  House  of  Lords  has  two  characters,  which  are 
^rfectly  separate  and  distinct.     It  is  at  once  the  supreme  tribunal 
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of  justice  and  the  highest  legislative  council  in  the  kingdom.  As  a 
part  of  the  legislature,  it  has  no  right  of  review  over  its  dedriona  as 
the  last  Court  of  Appeal.  Every  question  of  disputed  right,  however 
obstinately  litigatea,  must  have  an  end  somewhere  and  sometime; 
and,  according  to  the  constitution  of  these  realms,  the  determination 
of  the  House  of  Lords  is  final  and  irreversible.  When,  therefore, 
so  distinguished  a  peer  as  Earl  Grey,  gravely  proposed  that  their 
lordships,  in  a  legislative  capacity,  should  overturn  what  had  been 
already  twice  solemnly  determined  by  their  lordships  judicially,  the 
House  was  asked  to  usurp  a  character  unknjown  to  the  constitution, 
and  the  assumption  of  which  would  endanger  the  entire  basis  on  which 
character,  liberty,  and  property  are  now  founded.  Accordingly,  with 
all  the  respect  which  every  one  must  feel  for  both  Earl  Grey  andte 
supporters,  we  are  satisfied  the  whole  profession  witnessed  with  sat 
faction  the  rejection  of  the  proposal,  even  by  the  very  narrof 
majority  by  which  it  was  defeatea. 

But  though  the  danger  which  was  threatened  the  public  interests 
has  been  averted,  a  mischief  of  another  kind  could  not  be  avoided. 
We  allude  to  the  injury  which  was  done  the  party  more  immediatelj 
concerned — a  gentleman  who,  for  more  than  half  a  century,  has' 
occupied  a  prominent  position  in  one  of  the  most  honourable 
branches  of  the  profession — and  who  now,  at  the  aee  of  87,  i» 
assailed  with  the  most  outrageous  charges  of  fraud  and  swindling. 
Consider  the  injustice  of  having  such  charges  circulated,  in  evert 
newspaper,  over  the  length  and  breadth  of  the  land — ^invested  witi 
all  the  force  which  naturally  proceeds  from  the  influence  of  a  peer 
in  the  position  of  Earl  Grey — stated  with  all  the  eloauence  anl 
power  of  which  that  nobleman  is  capable ;  and,  above  all,  made  iui 
such  a  manner  and  in  such  a  place,  that  the  accused  had  no  oppc^ 
tunity  of  meeting  the  ex  parte  statement  of  his  noble  accuser. 
Among  other  things,  Mr  Patrick  is  charged  with  a  direct  and  delibe- 
ate  swindle,  concocted  so  far  back  as  the  beginning  of  the  centoiti 
and  persisted  in  ever  since — with  a  **  cunning  abuse  of  the  techi* 
calities  of  the  law" — with  an  "  obvious  want  of  ingenousness  ani 
candour" — and  with  "palpable  misrepresentations  and  mis-state- 
ments." What  answer  can  be  made  to  the  accumulation  of  suck 
epithets,  save  that  thev  have  been  made  before,  and  have  beea 
found,  by  the  highest  tribunals  of  the  country,  to  have,  as  their  onlr 
foundation,  the  recklessness  of  a  desperate  litigant.  The  unmeasured 
language  in  which  charges  of  the  grossest  fraud  were  made  against 
persons  who  had  no  opportunity  of  answering  them,  called  forth  « 
rebuke  from  the  Lord  Chancellor,  in  terms  rarely  employed  in  tie 
House  of  Peers.  We  can  only  say,  that  if  the  same  language  hai 
been  employed  at  a  public  meeting,  instead  of  behind  the  shelter  <^- 
the  privilege  of  Parliament,  certain  noble  lords  might  have  been 
taugnt,  in  a  novel  and  peculiar  manner,  properly  to  appreciate  the 
import  of  a  maxim  with  which  they  do  not  seem  to  be  familiar^ 
"  nemo  debet  bis  vexari  pro  eadem  causa.^^ 


]857.J  REGISTRATION  OF  LONG  LEASES  BILL.  355 

REGISTRATION  OF  LONG  LEASES  BILL. 

This  Bill,  to  which  we  referred  in  our  last  Number  (p.  321),  has 
now  passed  through  the  House  of  Commons.  Considerable  altera- 
rions  were  made  on  it  in  Committee.  The  term  of  registrable  leases, 
which  originally  was  99  years,  and  subsequently  60,  is  now  reduced 
to  31.  The  restriction  to  leases  of  not  more  than  50  acres  is  taken 
awaj.  The  clause  providing  that  no  transfer  of  any  lease  or  assig- 
nation in  security  shall  be  valid,  unless  executed  in  the  manner  pre- 
scribed by  the  Act,  is  omitted.  The  clauses  regarding  sub-leases 
are  also  left  out,  and  there  are  several  minor  alterations  which  do 
not  affect  the  leading  features  of  the  measure.  These  alterations 
materially  improve  the  Bill,  but  it  is  still  open  to  some  serious  objec- 
tioDs.  Before  stating  these,  however,  it  may  be  useful  to  consider 
Aortly  the  principal  provisions  of  the  present  Bill, 

1.  Leases  Registerahle  in  Register  of  Sasines, — Leases  of  lands  and 
ieritages  for  a  period  of  thirty-one  years  and  upwards,  or  contain- 
ing an  obligation  to  renew  for  the  same  period,  and  assignations, 
assi^ations  in  security,  and  translations  thereof,  may  be  registered 
in  the  General,  Particular,  or  Burgh,  Begister  of  Sasines,  respec- 
tively ;  but  no  such  lease,  executed  after  the  passing  of  the  Act, 
shall  be  registerahle  where  the  name  of  the  lands  and  description  of 
the  boundaries,  is  not  set  forth  therein.     Sections  1,17,  and  18. 

2.  Assignations^  Assignations  in  Security,  and  Translations. — (1.) 
A  lease,  so  recorded,  may  be  assigned,  in  whole  or  in  part,  by  the 
paftj  appearing  on  Uie  register  as  in  right  thereto,  either  absolutely 
or  in  security,  and  the  recording  of  the  assignation  or  assignation  in 
security,  shall  complete  the  right.  Sections  3  and  4. — (2.)  Where 
the  party  in  right  of  any  such  lease  or  assignation  in  security,  is  not 
tbe  original  lessee  or  assignee,  he  shall  expede  a  notarial  instrument 
setting  forth  his  title,  in  terms  of  a  schedule  annexed  to  the  Act, 
and  the  Keeper  of  the  Begister,  on  such  notarial  instrument  being 

I  resented  to  him,  but  not  otherwise,  shall  thereupon  record  such 
ase  or  assignation  in  security  together  with  the  said  instrument. 
Section  5. — (3.)  All  such  assignations  in  security  shall,  when  re- 
corded, be  transferable,  in  whole  or  in  part,  by  translation,  and 
the  recording  of  the  translation  shall  vest  the  party,  in  whose  favour 
it  is  granted,  with  the  right  to  the  assignation  in  security  to  the 
^tent  assigned ;  and  the  party,  in  right  of  such  assignation  in  secu- 
rity, shall  be  entitled,  in  default  of  payment,  for  six  months  of  the 
capital  sum,  or  interest,  or  annuity,  for  which  the  assignation  in 
security  has  been  granted,  to  enter  into  possession  under  a  warrant 
from  the  sheriff,  and  to  uplift  the  rents  of  the  lands  leased.  Sec- 
tion 6. 

3.  Mode  of  Making  Up  Title. — (1.)  The  heir  of  any  party  dying 
fully  vested  in  right  of  any  such  recorded  lease  or  assignation  in 
security,  may  make  up  his  title  thereto  by  recording  a  writ  of 
acknowledgment  from  the  proprietor  infeft  in  the  lands  leased,  or  from 
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the  party  appearing  on  the  raster  as  4n  absolute  right  of  the  leaae 
over  which  the  assignation  in  security  has  been  granted ;  and  the 
hdr  or  general  disponee  of  an  j  partjr  dying  as  aforesaid,  may  com- 
plete his  title  by  recording  a  notarial  instrnment,  in  terms  of  a 
schedule  annexed  to  the  Act,  and  the  recording  such  writ  in  the 
Begister  shall  complete  the  right.  Sections  7  and  8.  (2.)  Where 
the  assignee  under  any  assignation,  assignation  in  securi^,  or  trans> 
lation,  has  died  without  recording  the  same,  his  heir  or  genenl 
disponee  may  make  up  his  title,  by  recording  a  notarial  instro- 
ment,  in  terms  of  the  Act.  Section  9. — (3.)  Adjndgers  may  com- 
plete their  right  to  any  such  recorded  lease  or  assignation  ii 
aecurity,  by  recording  an  abbreviate  of  adjudication  in  the  register 
in  which  the  lease  is  recorded ;  and  (4)  A  trustee  on  the  sequestrated 
estate  of  any  party  in  right  of  any  such  lease  or  assi^atioD  in 
security,  may  complete  his  title  by  recording  a  notarial  mstram^it 
in  terms  of  a  schedule  annexed  to  the  Act,  and  the  recording  in 
the  Beffister  such  abbreviate  or  notarial  instrument  shall  complete 
the  right.     Sections  10  and  11. 

4.  RenimciatiaiUf  Discharges^  and  Decrees  of  Reduction. — (1.)  de- 
nunciations and  discharges  of  leases  and  assignations  in  security 
may  be  recorded.  Section  18. — (2.)  On  the  production  to  tli 
Keeper  of  the  Begister  of  a  decree  of  reduction  of  any  such  least 
or  other  writ  above  menticmed,  along  with  a  minute  thereof,  a 
terms  of  a  schedule  annexed  to  the  Act,  such  Keeper  shall,  wbei 
satisfied  of  the  correctness  of  such  minute,  enter  the  same  in  the 
Minute-Book  kept  by  him,  of  the  date  and  order  of  Presentation. 
Section  14. 

6.  Mode  of  Registration. — (1.)  Leases  and  other  writs  mentionel 
in  the  Act,  with  the  exception  of  decrees  of  reduction,  shall  be  forth' 
with  shortly  entered  in  the  Minute-Books  of  the  Begister  in  coqh 
mon  form,  and  shall,  with  all  due  despatch,  be  fully  registered  is 
the  Bister  Books,  and  thereafter  reaelivered  to  the  parties,  an' 
the  date  of  the  entry  in  the  Minute-Book  shall  be  held  to  be  tin 
date  of  registration.  Section  15. — (2.)  Where  any  such  lea» 
registerable  under  the  Act,  has  been  recorded,  prior  to  the  passiof 
of  the  Act,  in  the  Books  of  Council  and  Session,  or  in  the  Books  <h 
any  Sheriff  Court,  an  extract  thereof  may  be  recorded  in  the  Regis* 
ter  of  Sasines. 

6.  Effect  of  Registration. — (1.)  Leases  registerable  under  the  Ad 
shall,  when  duly  recorded,  be  enectual  against  singular  successor^ 
whose  infeftment  is  posterior  in  date  to  that  of  registration.  Section  I 
— (2.)  All  such  leases,  executed  after  the  passing  of  the  Act,  and 
all  assignations,  assignations  in  security,  translations  and  adjadica- 
tions  thereof,  shall  in  com])etition  be  preferable  according  to  thetf 
dates  of  recording.  Section  14. — (3.)  The  registration  of  ^^ 
leases  and  other  writs  shall  complete  the  right  under  the  sanne 
respectively,  to  the  effect  of  establishing  a  preference  in  ra^ 
thereof,  as  effectually  as  if  the  granter  had  entered  into  the  acto*' 
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pottesnon  of  the  sdbjects  leftsed  at  the  date  of  sequestration.  Sec- 
tion 1& 

7.  The  clauses  in  the  schedules  annexed  to  the  Act  shall  hare 
the  b'ke  meaning  and  effect,  as  is  declared  bj  the  10  and  11  Vict., 
c  50,  sections  2  and  3,  to  belong  to  the  corresponding  clauses  in 
the  schedules  annexed  to  the  said  recited  Act ;  and  the  procedure 
thereby  prescribed  for  a  sale,  under  a  bond  and  disposition  in  secu- 
rity, shall  be  apph'cable  to  a  sale  of  a  lease  under  an  assignation  in 
security  mentioned  in  this  Act. 

There  is  no  preamble  setting  forth  the  object  of  the  Bill ;  but  from 
the  above  short  summary  of  its  leacUng  provisions,  it  would  appear 
that  the  principal  object  is  to  place  long  leases  on  the  same  footing 
as  other  land  rights,  and,  with  this  view,  to  record  them  in  the  same 
Rgister.  It  is  necessary,  therefore,  that  the  mode  of  registration 
sfioold  be  the  same  in  the  case  of  leases  as  in  those  of  the  other 
vrits  now  registered  in  the  Bejpter  of  Sastnes,  otherwise  great 
coafmon  would  be  occasioned  in  that  register.  The  mooe  of 
re^tering,  and  of  making  searches  in  that  register,  is  shortly  as 
fellows: — When  a  writ  is  given  in  to  be  register^  in  the  Eegister 
of  Sasmes,  the  party  presenting  the  writ  enters  a  minute  in  a 
Uinate  or  Presentation  Book,  specifying  the  year,  month,  day,  and 
hour  wh^  the  writ  was  [^resented,  the  name  of  the  kind  of  writ^  and 
ie  name  of  the  granter  or  grantee;  and  the  presentee  thereafter 
inhibits  his  own  signature  to  the  minute.  Afterwards,  another  more 
^iled  minute  is  entered  in  a  second  Minute-Book,  containing,  in 
ftddition  to  the  particulars  in  the  Presentation  Book,  an  abri^ed 
^ription  of  the  lands  and  other  essential  parts  of  the  deed.  The 
iced  is  then  engrossed  in  the  record.  The  volumes  of  the  records, 
tt  they  are  completed,  are  sent  to  the  Record  Office,  where  an 
ibridgment,  similar  to  that  entered  in  the  second  Minute-Book,  is 
bade  of  each  writ.  A  printed  Book  of  Abridgments  is  thereupon 
Bttde  up  from  the  Books  of  the  General  and  Particular  Begisters, 
^  which  the  whole  writs  in  one  county  are  classed  together  cnrono- 
^igically,  in  periods  of  five  years.  An  index  of  persons  is  thereafter 
iiade  up  from  the  abridgments,  containing  the  names  of  the  granter 
ttid  grantee  specified  in  each  writ.  When  a  search  in  the  General 
^ster  is  desired,  the  agent  gives  a  description  of  the  property 
^garding  which  a  search  is  to  be  made,  together  with  the  names  of 
Ihe  persons  who  have  held  the  property  for  the  last  forty  years. 
Ihe  official  searcher,  then,  by  means  of  the  names  of  persons,  the 
description  of  the  lands,  and  the  index  of  persons,  searches  the  printed 
abridgment ;  sometimes,  in  cases  of  doubt,  referring  to  the  principal 
^gist^  itseU*.  It  is  necessary,  for  the  purposes  of  a  search,  that  the 
B^aither  should  have  before  him  a  distinct  and  accurate  description 
of  the  lands.  In  addition  to  searching  the  General  Be^ster,  it  is 
necessary  to  make  another  search  in  the  Particular  Register  of  Sa- 
sines  for  the  seven  or  eight  years  which  remain  after  the  completion 
of  the  Abridgment  Books. 
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Keeping  these  details  in  view,  we  shall  now  state  in  what 
respect  the  provisions  of  the  present  Bill  appear  to  us  to  be 
objectionable. 

I.  The  proposal  to  register  leases,  and  other  writs  relating  thereto^ 
in  the  Register  of  Sasines,  is  liable  to  very  serious  objections,  li^ 
There  are  annually  recorded,  in  the  General  and  Particular  Register 
of  Sasines,  upwards  of  1 1,000  writs.  If  to  these  be  added  the  varioui 
writs  proposed  to  be  registered  under  the  present  Bill — ^viz.,  all  long^ 
leases  granted  both  before  and  after  the  passing  of  this  Act,  of 
lands  and  heritages  in  Scotland,  other  than  those  held  burgage ;  aii 
all  assignations,  assignations  in  security,  translations,  writs  of  »y 
knowledgment,  notarial  instruments,  adjudications,  renunciatiou, 
discharges,  and  minutes  of  decrees  of  reduction  connected  therewitk 
— there  will  be  great  risk  of  creating  confusion  in  the  Register  d 
Sasines,  which  has  already  too  large  a  number  and  too  great  varielj 
of  writs  registered  in  it ;  and  the  expense  and  risk  of  enror  in 
searching  will  be  very  materially  increased.  2rf,  It  will  impose 
on  every  one  dealing  with  leases,  the  necessity  of  searching  both 
the  Particular  and  General  Register  of  Sasines.  No  one  will  be  in 
safety  to  lend  on  the  security  of  a  lease,  or  even  to  take  an  ordinai; 
lease,  without  searching  both  of  these  registers ;  as  a  long  lease,  cd 
which  possession  had  never  followed,  might  be  registerea  there  ■ 
some  remote  comer,  comprising  the  subject  let  to  him.  The  espeoa 
of  such  a  search  would  be  considerable.  Sdj  The  difficulty  of  makinl 
an  accurate  search  of  leases  in  the  Register  of  Sasines  would  bev^ 

g*eat.  The  searches  made  in  the  Register  of  Sasines  are  even  ooi 
r  from  satisfactory ;  but  searches  relating  to  leases  would  be  mocl 
more  so.  Indeed,  the  mode  of  searching  now  in  use  in  the  Registo 
of  Sasines,  is  totally  inapplicable  to  the  form  of  the  leases,  or  otW 
writs  specified  in  the  Bill.  In  particular,  the  description  of  M 
lands  contained  in  those  writs  are  very  inadequate  for  the  purposd 
of  searching.  This  is  attempted  to  be  remedied,  by  enacting  thai 
leases  executed  after  the  passing  of  the  Act,  shall  contain  the  reqoH 
sites  necessary  for  securing  an  accurate  search ;  but  there  is  alwa,n 
great  difficulty  in  carrying  such  enactments  into  operation.  And« 
must  be  kept  in  view,  that  these  enactments  do  not  apply  to  leasa 
executed  before  the  passing  of  the  Act,  or  to  the  various  assignation! 
and  other  writs  connected  tnei*ewith,  which  will  fall  to  be  inserted  i| 
that  register ;  all  of  which  are  to  be  preferable,  according  to  the  dates 
of  their  recording  in  the  register.  If,  as  is  undoubtedly  the  case,ii 
large  portion  of  the  writs  now  proposed  to  be  registered,  will  d(* 
be  discovered  under  the  present  system  of  searching ;  the  provision 
of  the  present  Bill,  instead  of  giving  security  to  land  rights,  will  ^ 
productive  of  the  greatest  insecurity  and  confusion.  A  purchased 
of  a  property  may,  after  many  years,  find  that  a  long  lease  has  been 
recorded  in  the  register,  which  was  not  disclosed  by  the  search  roao^ 
for  him  at  the  date  of  his  purchase ;  but  which,  having  been  reconl«i 
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prior  to  his  infeftment,  will  be  preferable  to  his  right.     And  the 
satoe  may  happen  with  a  lessee. 

We  are  inclined  to  think  that  it  is  not  advisable,  at  present,  to 

do  more  than  to  make  provision  for  enabling  tenants,  under  long 

Jeases,  to  borrow  money  on  the  security  of  the  same.     This  is 

tde  view  taken  by  the   Faculty  of  Advocates,    and   they  have 

embodied  their  proposal  in  the  following  ^^  Proposed  Draft  of  an 

Act,"  founded  on  the  late  Professor  Bell's  plan,  as  given  in  Mr 

fluntei's  Law  of  Landlord  and  Tenant  (first  edition,  p.  410),  and 

vliicb  has,  at  all  events,  the  advantage  of  brevity : — 

Wliereaa  great  Inconyenience  has  been  found  to  ariae  from  the  want  of  any 
laeuis  of  making  the  tenant's  interest  nnder  long  leases  in  Scotland  an 
rfeetual  seeurity  to  creditors,  without  a  manifest  change  of  possession ; — Be  it 
19ACTEIH  That  it  shall  be  lawful  for  the  lessee  or  sub-lessee  of  heritable  sub- 
jltts  in  Scotland,  for  a  period  of  not  less  than  thirty-one  years,  if  entitled  to 
MBgQ  his  lease  or  sub-lease,  to  grant  an  assignation  thereof,  in  security  of  debt 
m  money  borrowed,  or  any  other  obligation  or  liability  he  may  incur  or  be 
Mder,  although  still  retaining  the  actual  possession  of  the  subjects  let :  Pro- 
lided  always.  That  such  assignation  be  duly  intimated  to  the  landlord  and  to 
Kincipal  lessee,  and  be  recorded,  along  with  the  execution  of  intimation,  in  the 
IkeTiff-Coart  books  of  the  county  or  counties  where  the  subjects  are  situated, 
4luch  the  respective  Sheriff-clerks  are  hereby  authorised  and  required  to  do 
1  a  separate  volume,  to  be  called  <*  the  Register  of  Assignations  of  Leases," 
'''^sia  it  shall  also  be  lawful,  and  they  are  hereby  required,  to  record  trans- 
ees  and  discharges  of  such  securities ;  and  the  said  assignation  shall  be 
aal  in  competition,  as  a  securitv  from  the  date  of  such  recording — it 
_^  J  always  declared,  that  nothing  herein  contained  shall  be  construed  to 
fcjndice  the  right  of  hypothec,  or  other  rights  of  the  landlord. 

Bat,  if  the  provisions  of  the  present  Bill  are  to  be  insisted  in,  we 

fnk  that  the  only  way  in  which  its  complicated  machinery  can  be 
all  worked  with  safety,  is  by  means  of  a  separate  register  for 
mBCs,  Such  a  register  has  invariably  been  proposed,  whenever  the 
^gistration  of  leases  has  been  suggested.  By  the  statute  1617, 
•  4,  leases  by  ecclesiastics,  exceeding  nineteen  years'  duration, 
^re  ordered  to  be  registered  in  a  book  kept  for  the  purpose,  by 
le  clerk  of  the  register.  A  separate  register  (to  be  kept  by  the 
eepers  of  the  local  Registers  of  Sasines)  was  proposed  by  the  late 
feorge  Jose^  Bell,  for  the  recording  of  assignations  of  leases  or 
ab-Ieases.  The  Law  Commissioners  also  (Beport  1838,  p.  40),  in 
talin^  with  the  suUect  of  a  register  for  the  security  of  leases, 
sported  in  favour  of  a  separate  register ;  and,  in  a  Bill  brought 
tto  Parliament,  on  22d  May  1838,  by  Lord  Murray  (then  Lord 
idvocate),  Lord  Campbell  (then  Attorney- General),  and  Mr 
libson-Craig,  it  was  proposed  to  be  enacted,  that  the  keepers  of  the 
'articular  Registers  of  Sasines  should  keep  a  separate  register  for 
nsesy  and  that  there  should  also  be  a  separate  General  Register 
ot  Leases  kept  in  Edinburgh.  The  Faculty  of  Advocates  and  the 
*\culty  of  Procurators  of  Glasgow  have  ooth  reported  strongly 
gainst  the  registration  of  leases  in  the  Register  of  Sasines.  We  trust 
hsit  the  House  of  Lords  will  make  provision  for  a  separate  register  of 
^ases,  whereby  the  Register  of  Sasines  may  be  len  unencumbered. 
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leases  be  rendered  moreaccessble,  and  an  opportunity  aflfordedforalesa 
expensive  and  more  accurate  system  of  sefli>diy  adapted  to  the  pecoHar 
form  of  the  leases^  and  other  writs  now  proposed  to  be  registerei 

n.  Another  objection  to  the  present  Bill  is,  that  registration  is,  by  it, 
rendered  eqaivalent  to  possession.  This  provision  may  lead  to  many 
di£5calt  questions,  especially  when  the  difficulty  already  alluded  to,  of 
making  an  accurate  search,  is  taken  into  account.  The  Act  pro- 
vides that  the  registration  of  leases  and  other  writs,  diall  complete 
the  right,  to  the  effect  of  establishing  a  preftn^nce  in  virtue  tbereof. 
£M  e^ectually  as  if  the  grantee  had  entered  into  possession  of  the 
subjects  at  the  date  of  registration  thereof.  Suppose  that,  at  the 
date  of  registration  of  the  writ  by  one  party,  anotner  party  was  in 
possession  of  the  subjects  without  having  recorded,  his  lease — whose 
right  would  be  preferable  T  Or  suppose  that  a  party  had  been  io  pos- 
session of  certain  subjects  for  twenty  years,  under  a  long  lease,  and 
thereafter  it  was  discovered  that  a  prior  lease  was  entered  in  the 
register  a  year  before  he  entered  into  possession,  would  the  possessor 
for  twenty  years  be  ejected  at  the  instance  of  the  party  whose  writ 
was  recorded  of  prior  date  in  the  register  t 

III.  The  provisions  regarding  the  mode  of  registration  are  not 
very  intelligible.  Section  15  provides  that  leases,  and  all  other 
writs,  with  the  exception  of  minutes  of  decrees  of  redaction,  shall  be 
forthwith  shortly  entered  in  the  Minute  Book  of  the  Blister  in 
common  form,  and  shall,  with  all  due  despatch,  be  fully  registered  in 
the  re^ster  book.  Section  14  provides  that  minutes  of  decrees  of 
reduction  shall  be  entered  in  the  minute  book  of  the  date  and  order 
of  presentation,  kept  bv  the  keeper  of  the  register.  It  is  difficult  to 
say  in  which  minute  book  the  leases  and  other  writs  specified  in 
section  15,  are  intended  to  be  registered — whether  la  the  minute 
book  of  the  date  and  order  of  presentation,  or  in  the  other  minute 
book.  Again,  with  reference  to  section  14,.  it  is  difficult  to  see  whv. 
if  there  are  to  be  searches  of  the  records  with  reference  to  leases  and 
other  writs,  minutes  of  decrees  of  reduction  should  not  be  recorded 
in  the  register,  but  only  in  a  minute  book,  which  is  never  consulted 
for  the  purpose  of  search.  If  this  last  provision  is  allowed  to  stand 
as  part  of  the  Bill,  it  will  be  introducing  an  entirely  new  system  of 
registration, — and  one^  which  is  not  very  easy  to  see  the  object  of,— 
into  the  Begister  of  Sasines. 

IV.  The  provisions  of  the  biU,  regulating  the  preference  ai  the 
respective  writs,  are  very  confused,  and  apparently  inconsistent  with 
each  other.  On  the  one  hand,  it  is  provided  that  the  recording  >* 
the  register  of  assignations,  assignations  in  security,  translations^ 
writs  of  acknowledgment,  abbreviates  of  adjudication,  aod  notanal 
instruments,  shall  complete  the  right  of  the  party  in  whose  favour 
these  rights  are  respectively  granted. — (Sections  3^  4>  5,  i^  7, 8,  % 
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10,  and  II.)  Section  12  also  provides  that  all  these  writs,  with  the 
exception  of  writs  of  acknowledgment  and  notarial  instmments,^- 
which  seem  to  have  been  iefl  out  of  this  clause  by  mistake, — ^  shall 
in  competition  be  preferable  according  to  their  dates  of  recording!* 
And  section  16  likewise  provides  that  the  registration,  oi  all  leases  and 
other  writs,  in  manner  provided  in  the  Act,  shall  complete  the  right 
mider  the  same  respectively,  to  the  effect  of  establishing  a  preference 
in  virtue  thereof.  On  the  other  hand,  section  1 5  provides  that  the 
date  of  entry  in  the  Minute-Book  shsdl  be  held  to  be  the  date  of 
i^fflstration. 

It  is  not  easy  to  say  from  all  this  whether  the  entering  in  the 
Minnte-Book,  or  the  recording  in  the  register,  is  intended  to  com- 
plete the  right  and  to  confer  a  preference.  If  the  entry  in  the 
Minnte-Book  is  intended,  then  the  various  clauses  already  referred 
to  should  specify  that  the  entry  in  the  Minute-Book,  and  not  the 
recording  in  the  register,  shall  complete  the  right,  and  that  the 
inrits  shall  be  preferable  according  to  the  dates  of  such  entry.  Care 
should  also  be  taken  to  specify  which  Minute-Book  is  intended  to 
contain  such  an  important  entry. 

There  is  great  reason  to  doubt,  whether,  looking  to  the  form  of 
leases  executed  prior  to  the  passing  of  the  Act,  it  will  be  at  all  safe 
to  regulate  the  preference  of  the  right,  under  such  leases,  by  priority 
in  recording  the  writ  in  the  Register,  or  entering  the  same  in  the 
Minute-Book.  For  the  reasons  already  stated,  the  form  of  the  writs 
would  almost  seem  to  preclude  the  possibility  of  placing  them  on 
the  same  footing  as  other  land  rights ;  and  it  is  a  striking  fact, 
that,  although  various  proposals  have  been  made  from  time  to  time 
for  the  registration  of  leasee,  this  Bill  contains  the  first  proposal  to 
place  them  on  such  a  footing. 

V.  The  provisions,  that  the  clause$  in  the  schedules  annexed  to 
the  Act  shall  have  the  like  meaning  and  effect  as  is  declared  by  the 
10  and  11  Vict.  c.  50,  sec.  203,  to  belong  to  the  corresponding 
clauses  in  the  schedules  thereto  annexed,  and  that  the  procedure 
thereby  prescribed  for  a  sale  under  a  bond  and  disposition  in  security, 
shall  be  applicable  to  a  sale  of  a  lease  under  an  assignation  in  secu- 
rity, mentioned  in  this  Act,  are  also  very  objectionable.  This  mode 
of  legislation,  though  intended  to  shorten  and  simplify  Acts  of 
Parliament,  only  renders  them  more  complex  and  obscure. 

There  are  several  minor  objections  to  the  Bill,  which  we  cannot, 
for  the  present  at  least,  discuss.  We  have  stated  what  appeal's  to 
pa  to  be  the  principal  objections  to  it,  and  we  think  these  are  deserv- 
ing of  serious  consideration.  The  Bill  itself  affords  another  example 
of  the  necessity  of  having  a  responsible  party  to  superintend  Acts  of 
I^arliament  as  they  pass  throc^h  committee.  It  has  been  altered 
'a  80  many  different  ways,  that  it  is  not  surprising  that  its  various 
Provisions  do  not  hang  well  together.     We  cannot  understand  how, 
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leases  be  rendered  moreacceanble^andan  opportunity  aflfordedforaless 
expensive  and  more  accarate  system  of  search,  adapted  to  the  peculiar 
form  of  the  leases,  and  other  writs  now  proposed  to  be  registered. 

n.  Another  objection  to  the  present  Bill  is,  that  registration  is,  by  it, 
rendered  eqaivalent  to  possession.  This  provision  may  lead  to  many 
difficalt  questions,  especially  when  the  difficulty  ahreadj  alluded  to,  of 
making  an  accurate  search,  is  taken  into  account.  The  Act  pro- 
vides that  the  registration  of  leases  and  other  writs,  shall  complete 
the  right,  to  the  effect  of  establishing  a  preference  in  virtue  thereof, 
M  e^ectually  as  if  the  grantee  had  entered  into  possession  of  the 
subjects  at  the  date  of  registration  thereof.  Suppose  that,  at  the 
date  of  registration  of  the  writ  by  one  party,  anotner  party  was  in 
possession  of  the  subjects  without  having  recorded,  his  lease — whose 
right  would  be  preferable  T  Or  suppose  that  a  party  had  been  in  pos- 
session of  certain  subjects  for  twenty  years,  under  a  long  lease^  and 
thereafler  it  was  discovered  that  a  prior  lease  was  entered  in  the 
register  a  year  before  he  entered  into  possession,  would  the  possessor 
for  twenty  years  be  ejected  at  the  instance  of  the  party  whose  writ 
was  recorded  of  prior  date  in  the  register  t 

III.  The  provisions  regarding  the  mode  of  registration  are  not 
very  intelligible.  Section  15  provides  that  leases,  and  all  other 
writs,  with  the  exception  of  minutes  of  decrees  of  reduction,  shall  be 
forthwith  shortly  entered  in  the  Minute  Book  of  the  Register  in 
common  form,  and  shall,  with  all  due  despatch,  be  fully  registered  in 
the  re^ster  book.  Section  14  provides  that  minutes  of  decrees  of 
reduction  shall  be  entered  in  the  minute  book  of  the  date  and  order 
of  presentation,  kept  bv  the  keeper  of  the  register.  It  is  difficult  to 
say  in  which  minute  book  the  leases  and  other  writs  specified  in 
section  15,  are  intended  to  be  registered — whether  ia  the  minute 
book  of  the  date  and  order  of  presentation,  or  in  the  other  minute 
book.  Again,  with  reference  to  section  14,  it  is  difficult  to  see  why, 
if  there  are  to  be  searches  of  the  records  with  reference  to  leases  and 
other  writs,  minutes  of  decrees  of  reduction  should  not  be  recorded 
in  the  register,  but  only  in  a  minute  book,  which  is  never  consulted 
for  the  purpose  of  search.  If  this  last  provision  is  allowed  to  stand 
as  part  of  the  Bill,  it  will  be  introducing  an  entirely  new  system  of 
registration, — and  one^  which  is  not  very  easj  to  see  the  object  of,-- 
into  the  Begister  of  Sasines. 

IV.  The  provisions  of  the  biU,  regulating  the  preference  of  the   | 
respective  writs,  are  very  confused,  and  apparently  inconsistent  witli 
eacn  other.     On  the  one  hand,  it  is  provided  that  the  recordi^  ts 
the  register  of  assignations,  assignations  in  security,  translatioD^    ■ 
writs  of  acknowledgment,  abbreviates  of  adjudication,  and  notanu    | 
instruments,  shall  complete  the  right  of  the  party  in  whose  favour 

lese  rights  are  respectively  granted. — (Sections  3,  4,  5,  6p  7,  if  9$ 
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10,  and  IL)  Section  12  also  provides  that  all  these  writs,  with  the 
exception  of  writs  of  acknowledgment  and  notarial  instmments,^— 
which  seem  to  have  been  left  out  of  this  clause  by  miBtake, — '^  shall 
in  competition  be  preferable  according  to  their  dates  of  recording/* 
And  section  16  likewise  provides  that  the  registration. o{  all  leases  and 
other  writs,  in  manner  provided  in  the  Act,  shall  complete  the  right 
under  the  same  respectively,  to  the  effect  of  establishing  a  preference 
in  virtue  thereof.  On  the  other  band,  section  1 5  provides  that  the 
date  of  entry  in  the  Minute-Book  shall  be  held  to  be  the  date  of 
redstration. 

It  is  not  easy  to  say  from  all  this  whether  the  entering  in  the 
Minnte-Book,  or  the  recording  in  the  register,  is  intended  to  com- 
plete the  right  and  to  confer  a  preference.  If  the  entry  in  the 
Uinute-Book  is  intended,  then  the  various  clauses  already  referred 
to  should  specify  that  the  entry  in  the  Minute-Book,  and  not  the 
reeording  in  the  register,  shall  complete  the  right,  and  that  the 
writs  shall  be  preferable  according  to  the  dates  of  such  entry.  Care 
should  also  be  taken  to  specify  which  Minute-Book  is  intended  to 
contain  such  an  important  entry. 

There  is  great  reason  to  doubt,  whether,  looking  to  the  form  of 
leases  executed  prior  to  the  passing  of  the  Act,  it  will  be  at  all  safe 
to  r^ulate  the  preference  of  the  right,  under  such  leases,  by  priority 
in  recording  the  writ  in  the  Register,  or  entering  the  same  in  the 
Minute-Book.  For  the  reasons  already  stated,  the  form  of  the  writs 
would  almost  seem  to  preclude  the  possibility  of  placing  them  on 
the  same  footing  as  otner  land  rights ;  and  it  is  a  striking  fact, 
that,  although  various  proposals  have  been  made  from  time  to  time 
for  the  registration  of  leases,  this  Bill  contains  the  first  proposal  to 
place  them  on  such  a  footing. 

V.  The  provisions,  that  the  clause*  in  the  schedules  annexed  to 
the  Act  shall  have  the  like  meaning  and  effect  as  is  declared  by  the 
10  and  11  Vict.  c.  50,  sec.  203,  to  belong  to  the  corresponding 
daoses  in  the  schedules  thereto  annexed,  and  that  the  procedure 
thei\dby  prescribed  for  a  sale  under  a  bond  and  disposition  in  security, 
shall  I)e  applicable  to  a  sale  of  a  lease  under  an  assignation  in  secu- 
rity, mentioned  in  this  Act,  are  also  very  objectionable.  This  mode 
of  le^slation,  though  intended  to  shorten  and  simplify  Acts  of 
Parliament,  only  renders  them  more  complex  and  obscure. 

There  are  several  minor  objections  to  the  Bill,  which  we  cannot, 
for  the  present  at  least,  discuss.  We  have  stated  what  appears  to 
^  to  be  the  principal  objections  to  it,  and  we  think  these  are  deserv- 
ing of  serious  consideration.  The  Bill  itself  affords  another  example 
of  the  necessity  of  having  a  responsible  party  to  superintend  Acts  of 
Parliament  as  they  pass  through  committee.  It  has  been  altered 
in  so  many  different  ways,  that  it  is  not  surprising  that  its  various 
provisions  do  not  hang  well  together.     We  cannot  understand  how, 
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with  8o  much  objectionable  matter,  it  has  passed  so  quietly  tbioogfa 
the  House  of  Commons.  We  trnst  it  will  receive  a  different  recep- 
tion in  the  Hoase  of  Lords ;  and  that,  whatever  be  the  natnre  of 
its  provisions^  as  ultimately  passed,  these  may  at  least  be  intelU^ble 
and  consistent  with  each  other. 


TRIALS  FOR  POISONING  IN  BOOTLAND. 

Judging  from  the  rarity  of  its  occurrence,  poisoning  seems  to  be  a 
crime  alien  to  the  character  and  feeling  of  the  Scottish  people.  It 
is,  from  its  very  nature,  a  domestic  crime.  Opportunities  for  its  per- 
petration offer  themselves,  not  to  the  strang|«r,  but  to  the  finend— 
the  husband,  the  wife,  or  those  living  in  the  family  of  the  unsospecfc- 
ing  victim.  Hence  it  is  that  the  criminal  records  of  all  countries 
present,  in  their  trials  for  poisoning,  a  feature  of  horror  almost  peculiar 
to  themselves.  A  trial  for  murder  by  poison  too  often  discloses  a 
daik  domestic  tragedy.  Of  no  country  can  this  be  said  with 
more  truth  than  of  Scotland,  where  the  poisoner's  art  has  beeo 
but  seldom  exercised  as  the  tool  of  ambition,  and  the  perpetr&t<ff 
has  but  rarely  shown  that  calculating  wickedness,  whicu,  io  otber 
countries,  has  been  displayed  by  those  who^  wielding  this  secret  and 
awful  instrument  of  power,  have  made  the  bodies  of  their  victims  the 
ladder  to  wealth  and  influence. 

The  subject  of  the  first  recorded  trial  for  poisoning — Janet,  Ladj 
Olammis,  sister  of  the  Eari  of  Angus — was  a  woman  as  celebrated 
for  her  beauty  as  for  her  virtues  and  accomplishments.  She  fell 
under  the  displeasure  of  James  Y.,  from  her  relationship,  and 
disinterested  attachment  to,  her  brother,  the  Earl  of  Angus,  at  one 
time  Chancellor  of  Scotland,  but  at  that  time  forfeited  and  declared 
rebel.  She  maj  be  regarded  as  a  victim  of  that  implacable  ven- 
geance with  which  James  V .  persecuted  the  Douglases,  in  aooord- 
ance  with  his  vow,  that^  while  he  lived,  they  should  never  find 
refuge  in  Scotland.  Her  husband,  Lord  Olammis,  died  in  1527. 
Soon  after  that  event,  she  was  accused  of  treason,  and,  at  a  later 
period,  of  poisoning  her  husband ;  but  both  these  accusations  seem 
to  have  been  allowed  to  drop>  from  Uie  repeated  refusal  of  ^  \ 
barons  to  come  forward  as  assizors  or  jurors  on  her  trial.  This 
display  of  feeling  on  the  part  of  the  barons,  and  the  shiftiof  charac- 
ter of  the  accusations  preferred  apiinst  her,  show  the  popular  belief 
in  her  innocence,  and  give  some  insight  into  the  true  motives  wb^b 
led  to  her  persecution.  In  July  1537,  she  was  tried  and  convicted 
of  a  conspiracy  to  poison  the  king,  and  received  sentence^  as  a  traitor^ 
to  be  burnt  alive.  A  romantic  story  is  told,  in  our  older  historisps,  or 
a  rejected  lover  being  her  accuser  and  the  instigator  of  thia  wicked 
plot,  and  of  his  unavailing  remorse  and  despair  at  its  fatal  termio'tioii' 
She  suffered  that  most  painftil  of  deaths,  to  which  her  inhuman  judges 
had  condemned  her,  on  the  Castle  Hill  of  Edinburgh,  "  with  p*** 
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eofflmuention  of  th6  people,  in  regard  of  her  noble  blood  and 
ashlar  beanty ;  she  being  in  the  prime  of  her  age,  and  snffeiing 
with  a  mascoline  courage,  all  men  conceiving  that  the  king's  hatred 
to  her  brothers  had  brought  her  to  that  end."  Sir  Thomas  Clifford, 
in  writing  to  Henry  VIIL  from  Scotland,  thus  shortly  notices  the 
tragedy  we  have  been  relating : — ''  The  Lady  Glammis,  sister  to 
the  Erie  of  Angus,  was  brint  in  Edinburgh  for  treason  layd  unto 
her  charge  a^inst  the  kinge's  person,  as  I  can  percey  ve,  without 
sDj  substantial!  ground  or  proyi  of  mattir." 

Other  parties  were  panisned  in  connection  with  this  accusation. 
John  Lyon  was  beheaded  for  aiding  Lady  Glammis,  and  concealing 
her  conspiracy ;  and  Alexander  A£ikke,  having  besn  convicted  m 
making  and  selling  poison,  was  sentenced  to  banishment  from  all 
parts  M  Scotland,  with  exception  of  the  county  of  Aberdeen.  (Aug. 
22, 1537.) 

The  records  of  the  Court  of  Justiciary  present  but  a  short  sum- 
nuuy  of  the  trials  of  this  early  period ;  out,  even  in  the  meacre 
details  there  furnished,  the  peculiar  domestic  feature  presented  l)y 
this  crime  in  Scotland  is  clearly  apparent.  The  following  trials 
are  upon  record : — Henry  and  Patrick  Congiltoune,  for  slaughter, 
^per  intoxicationem"  (by  poisoning),  of  their  nephew  (Oct.  30, 
1554) ;  Adam  Colqnhonn,  for  attempting  to  poison  his  mother  and 
atep-father  (March  16,  1562) ;  Helen  Cunninghame,  for  adminis^ 
tenag  poison  to  her  husband  (Jan.  12, 1578) ;  Andro  Glencorse,  for 
poisoning  his  wife  (Feb.  15,  1580). 

In  1580,  a  trial  took  place,  peculiar,  from  the  circumstance  that, 
with  one  exception,  it  affords  tlie  sole  evidence  of  the  existence  in 
Scotland  of  the  barbarous  practice  of  using  poisoned  bullets.  Lau- 
rence, Lord  Oliphant,  was,  along  with  others,  tried  for  the  ^'  crewall 
^ochter  and  murthoure  of  umo^^-  Alexander  Stewart  of  Schvitten- 
gleis,  shot  with  ane  poysonit  bullet."  An  a^uittal  followed.  The 
only  other  recorded  instance  of  the  commission  of  such  a  crime, 
oocorred  in  1608^  when,  at  an  amicable  meeting,  arranged  for  the 
purpose  of  terminating  an  existing  family  feud,  Lord  Maxwell 
tresicheioudy  shot  Sir  James  Johnstone  with  two  poisoned  bullets. 

After  the  Bdformati(m»  the  desire  to  cleanse  the  land  of  all  heresy 
and  refigioas  error,  seems  to  have  exercised  itself  principally  in  tm 
extermination  of  that  particular  dealing  with  Satan  termed  witch- 
craft. About  this  period,  we  find  that  crime  occupying  a  veir  promi* 
nent  position,  and  very  considerable  space,  in  the  records  of  Justici- 
ary.  Poisoning  is  seldom  charged  alone,  but  is  usually  coupled  with 
fwcery  or  witchcraft,  probably  from  the  belief  that  the  spells  and 
incantations  breathed  over  the  fatal  cup,  were  as  potent  for  evil  as 
tbe  deadly  herbs  infused  in  it. 

Thus,  Kadiarene  Bois  Lady  Fowlis,  and  Hector  Monro  of 
Fowlis^  are  charged  with  bewitching  and  attempting  to  poison 
Robert  Monroy  Mr  step-son,  and  his  brother  (July  22,  1590) ; 
^wflune  Maealzane^  for  oewitching  and  poisoning  her  husband,  and 
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varioas  other  acta  of  sorceiy  and  poisoning  (Jane  9, 1591);  John 
Stewart)  for  consulting  with  a  witch  for  the  destmction  of  the  Earl 
of  Orkney  by  poison  (Jane  24,  1596);  Alesoane  JoUie,  for 
^'slaachter  be  sorcerie,  witchcraft,  incantatioune,  poysonin^,  or 
uther  dewelisch  or  extraordinar  meanis"  (Oct.  30, 1596) ;  Chnsdan 
Saidler,  for  poisoning  by  administration  of  dragS|  under  pretence  of 
witchcraft  (Wov.  12,  1597) ;  Bartie  Patersoune,  "for  abnaing  the 
people  with  charms  and  diverse  sorts  of  enchantments,  and  minister- 
mg,  under  form  of  medicine,  of  poiaonable  drinka"  (Dec  18, 1607) ; 
Jamea  Mure,  for  witchcraft  and  adminiatering  enchanted  drink 
(Nov.  9,  1609) ;  John  Erskine  of  Dun,  and  his  three  sisters,  for 
poisoning  their  nephews  by  ale,  in  whidi  poisonoas  herbs  obtained 
from  a  witch  had  been  steeped  (Dec.  1,  1613). 

In  the  reign  of  James  YI.  the  following  trials  also  occur : — John 
Boyd,  for  mixing  poison  in  a  meal  barrel,  with  intent  to  poison 
(Nov.  4, 1596);  Thomas  and  James  Bellie,  for  "  buying,  having,  and 
keeping  poison"  (Nov.  5, 1601);  and  that  of  William  RoisseofDun- 
skeithe,  for  administering  poison  to  his  wife,  and  strangling  her  on 
its  failing  to  effect  his  purpose  (July  26,  1605). 

Many  of  the  above  cases  abound  in  striking  incident,  but  want  of 
space  forbids  our  giving  any  detailed  account  of  them.  The  case  of 
Lwfame  (or  Euphemia)  Macalzane  has  a  certain  amount  of  interest 
attached  to  it,  from  the  fact  that  the  subject  of  trial  was  only  daughter 
and  heiress  of  Lord  Cliftounhall,  a  distinguished  senator  of  the  (col- 
lege of  Justice.  On  account  of  the  enormity,  or  supposed  enormity, 
of  her  crimes,  she  was  condemned  ^^  to  be  takin  to  tne  Castel  Hill  of 
Edinburghe,  and  thair  bund  to  ane  staik,  and  brunt  in  assis  quick  to 
the  death."  She  endured  this  dreadful  fate  with  firmness  and  com* 
posure.   The  sentence  here  was  one  of  unusual  severity,  the  ordinary 

Eunishment  in  cases  of  poisoning  being  hanging,  strangling,  or  be- 
eading,  and  burning  of  the  body  thereafter.  The  sentence  is  usually 
thus  expressed : — ^^  To  be  wirreit  at  ane  staik  quhill  they  ar  deidy 
and  thair  bodeis  to  be  brunt  in  asses." 

From  the  absence,  in  these  early  cases,  of  any  detailed  account,  it 
is  difficult  to  say  what  was  the  nature  of  the  poison  generally  em- 
ployed, or  to  ascertain  whether  or  no  any  inveatigation  was  made  bv 
the  Court  as  to  its  nature  or  existence.  From  the  fact  that  the  evil 
effects  of  enchantment  and  poison  were  conjoined  without  distinction, 
it  may  with  probability  be  inferred  that  the  practice  in  that  respect 
was  loose  and  inaccurate.  Any  intimations  that  are  given  of  the 
nature  of  the  aabstance  used,  lead  us  to  believe  that  they  belonged  to 
the  class  of  vegetable  poisons.  The  poisonous  properties  of  plants 
seem  thus,  in  Scotland  as  elsewhere,  to  have  been  discovered  earlier 
than  those  of  minerals.  History  and  science  tell  us,  that  the  poisons 
known  to  the  nations  of  antiquity,  and  to  the  barbarous  tribes  of  mo- 
dem times,  are  derived  principally  from  the  vegetable  world. 

Passing  to  trials  of  a  later  date  than  those  previously  cited,  we  find 
that  mineral  poisons  have  been  generally  made  use  of  for  criminal 
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purposes,  and  that  the  particular  mineral  employed  in  the  cfeater 
samber  of  cases  has  been  arsenic.  Arsenic  was  the  poison  charged 
as  sdmiDistered  in  the  cases  of  Dick,  March  1649 ;  Bisset  and  Cnr- 
rier,  June  1705;  Cockburn,  August  1754;  Wilson,  Angnst  1755; 
Ogilne  and  Naime,  August  1765 ;  Hay,  September  1780 ;  Mar- 
shall, 1796;  Stewart,  1797 ;  Rennie,  April  1822 ;  Elder,  February 
1827 ;  Wishart,  April  1827 ;  Lovie,  September  1827  ;  Jeffray, 
April  1838;  Gilmonr,  January  1844;  Campbell,  November  1846; 
Frasers,  June  1852 ;  Smith,  July  1857.  The  circumstance  that 
this  miuend  has  been  so  frequently  employed  for  the  commission  of 
the  crime  of  poisoning,  Mr  Burnet  (Oriminal  Law,  p.  9)  regarded  as 
going  ^  to  show  that  killing  by  poison  has  fortunately  been  but  little 
practised  in  this  country;  for  of  all  poisonous  substances,  arsenic  is 
the  most  difficult  to  disguise,  and,  in  general,  the  most  uniform  in  its 

n'ons."  Perhaps  the  frequency  of  its  use  is  principally  due  to 
e  with  which  it  may,  or  rather  might,  have  been  procured,  and 
|he  popular  knowledge  of  its  deleterious  properties.  We  find  also, 
io  (xmtradiction  to  Mr  Burnet's  theory,  that,  even  where  the  art  of 
poismiing  has  attained  its  most  infamous  perfection,  as  at  Rome,  dur^ 
m^  the  Pontificate  of  Alexander  VII.,  arsenic  was  the  substance  made 
use  of, — the  prevailing  opinion  of  men  of  science  being,  that  the 
oelebi^ted  aana  della  Toffana  was  nothing  else  than  crystallized 
a»enic  dissolved  in  water  by  decoction.  Modem  science,  by  the 
perfection  of  its  analysis,  renders  the  detection  of  arsenic  a  matter  of 
almost  complete  certainty,  however  small  and  minute  the  quantity 
administered.  The  medical  evidence  as  to  the  cause  of  death,  and 
as  to  the  existence  in  the  body  of  the  deceased  of  the  poisonous  sub- 
stance, especially  where  a  mineral  poison  has  been  administered,  is 
now  therefore  generally  so  precise,  and  so  strengthened  by  the  variety 
and  accuracy  of  the  tests  employed  for  detection,  as  to  render  the 
proof  offered  on  this  branch  of  the  corpus  delicti  seldom  a  matter  for 
question. 

The  case  seems  to  have  been  very  different  at  an  earlier  period ;  for, 
among  the  trials  for  poisoning  in  Jutland  during  the  middle  and  end 
of  last  century,  very  few  instances  occur  in  which  the  existence  of 
poison  in  the  body  of  the  deceased  was  determined  by  chemical  analy- 
sis. In  the  case  of  Wilson  (August  1755),  the  pannel  was  found 
goilty,  on  the  grounds  of  his  having  bought  arsenic  on  a  false  pre- 
tence (the  usual  one,  that  of  killing  rats) ;  of  his  having  been  seen  to 
tlirow  something  from  a  paper  into  a  iug  of  ale,  from  which  the  de- 
ceased drank ;  and  of  some  few  other  less  important  criminating  cir- 
cumstances. Although  a  whitish  powder  had  been  observed  on  the 
edge  of  the  juff,  neither  it  nor  the  contents  of  the  stomach  were 
analyzed.  Simuar  laxity  was  shown  in  the  cases  of  Cockbum,  August 
1754;  of  O^lvie  and  Naime,  August  1765;  and  of  Inglis,  1795. 
In  that  of  Ogil vie,  the  surgeons  not  being  desired  to  examine  the  body 
till  five  or  six  days  after  death,  did  not  then  think  it  safe  to  open  it. 

In  the  case  of  Hay,  September  1780,  where  a  family  snowed 
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mnjAoiiis  of  poiMmioff  after  partaking  of  a  dish  ctwwmsj  it  was 
msooYered  bj  chenricafaiialysu  that  arsenic  had  been  mixed  with  the 
Bowen-eeeds  in  the  kit  or  barrel  where  thejr  were  kept.  The  invest 
gations  of  the  medical  ezaminera  were  attended  with  success  in  the 
cases  of  Semple,  May  1778 ;  Stewart,  1797  ;  and  Marshall,  1796. 
In  the  latter  case,  no  suspicions  were  entertained  for  a  considerable 
time  after  the  decease  of  tne  party  poisoned,  and  the  body  was  not  ex- 
humed till  two  months  after  death.  Even  after  thn  period  had  elapsed^ 
three  grains  of  a  whitish  powder  were  discovered  in  the  stomach,  which 
on  anal^s  proved  to  be  arsenic*  Instances  are  on  record  of  its  dis- 
covery m  the  body  at  a  very  much  more  extended  period  after  death. 

Directing  onr  attention  to  the  ^als  that  have  taken  place  during 
the  present  centnry,  we  do  not  find  that  the  crime  of  poisoning  has 
been  on  the  increase.  If  a  judgment  may  be  formed  ftom  the  le- 
corded  instances,  it  would  seem  that  the  disposition  to  commit  this 
crime  has  here  as  elsewhere,  exhibited  itselt  by  more  virulent  ont- 
I»«aks  at  several  particular  periods.  That  such  has  been  the  case  in 
other  countries  does  not  adinit  of  doubt.  The  prevalence  of  poiaon* 
ing  at  Bome  in  the  days  of  Nero  and  the  infamous  Locnsta,  as  also 
in  the  later  times  of  the  Borgias,  is  matter  of  history.  And  in  France, 
after  the  execution  of  the  Marchioness  of  Brinvilliers,  in  1676,  so 
serious  an  aspect  did  this  crime  assume,  that  a  special  court,  under 
the  title  of  Cnambre  de  Poison  or  Chambre  Ardente,  was  establbbed 
for  the  purpose  of  investigating  such  cases.  In  Scotland,  the  criminal 
records  of  1827  present  a  more  than  usual  number  of  trials  for 
poisoning.  The  case  of  Alcorn,  in  June  of  that  year,  is  pecnliar 
from  the  circumstance  that  the  poison  (tartar  emetic)  was  adoiinis- 
tered,  not  with  intent  to  poison,  but,  as  the  pannel,  a  servant^giri^ 
asserted,  ^*  merely  for  a  bit  of  ftm,*'  under  the  impression  that  it  woold 
sidcen  those  partaking  of  it  without  doing  any  particular  injuiy.  The 
results  were  nearly  being  fatal  to  her  master  and  mistress;  bat  the 
absence  of  malicious  intent  being  apparent,  the  prosecutor  gave  up 
that  part  of  his  charge,  and  the  prisoner  reoeivea  sentence  of  twelve 
montiis'  imprisonment. 

In  the  case  of  Margaret  Wishart,  April  1827,  where  the  d^nce 
was  attempted  to  be  set  up  that  the  deceased  had  committed  suicide, 
it  was  hela  to  be  a  strong  argument  against  such  a  supposition  that 
the  deceased  was  blind,  and  would  therefore  have  dimculty  in  pro- 
curing or  distinguishing  arsenic,  and  that  the  prisoner  had  been  in 
the  habit  of  preparing  her  meals.  The  case  of  John  Lovie  alao 
occurs  in  1827. 

The  incompetency  of  examining  a  medical  witness,  who  had  been 
in  Court  during  the  examination  of  the  previous  witnesses,  in  r^ard 
to  facts  connected  with  the  case  apart  from  his  medical  opinion,  was 
determined  in  the  trial  of  Elizabeth  Jefiray,  who  was  convicted  ci 
murder  by  poison  in  1888. 

In  a  later  case  (GKlmour,  Januaiv  1844),  the  Lord  Advocate 
having  proposed  that  the  medical  witnesses  should  be  allowed  to 
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lemam  in  Coart  darii^  the  examination  of  the  other  witnesaes,  the 
Lord  Justice-Clerk  (Hope)  strongly  objected  to  this  coarse  being 
followed,  on  the  ground  of  the  difficulty  experienced  in  such  circum- 
stances of  separating  moral  presumptions  from  scientific  opinions. 
This  trial  created  a  great  sensation  at  the  time,  the  circumstances  of 
the  case  being  of  peculiar  interest.  The  accused  was  a  young  woman 
of  twenty-three  years  of  age,  the  daughter  of  a  respectable  fanner, 
who  was  forced  into  a  marriage  contrary  to  her  inclinations,  and 
notwithstanding  her  declared  love  for  another.  This  ill-assorted  union 
had  a  fiital  termination ;  for  scarcely  a  month  after  marriage  her 
hoisband  died  with  all  the  symptoms  of  arsenical  poisoning,  and  after 
death  pcnson  was  discovered  in  his  body.  Arsenic  was  traced  into 
the  pannel's  possession,  for  which  she  accounted  by  stating,  that  so 
miserable  was  she,  that  she  intended  to  put  an  end  to  herself.  This 
tnal,  although  strong  circumstances  of  suspicion  existed,  terminated 
in  a  verdict  of  not  proven. 

With  the  exception  of  the  case  of  Miss  Smith,  few  poisoning 
triab  of  interest  have  occurred  within  the  last  few  years.  In  Nov. 
IMS,  Janet  M'liellan  was  tried  for  poisoning  her  husband,  and 
firaiul  not  guilty.  At  a  still  later  date,  1852,  a  case  occurred 
vhich,  iiom  the  peculiarity  of  the  mode  in  which  the  guilty  parties 
escaped,  excited  much  attention,  and  considerable  regret  that 
Ae  ends  of  justice  should  be  frustrated  by  a  technical  error  of  law. 
The  crime,  of  which  the  prisoners  were  convicted,  was  one  of  extras 
ordinary  enormity.  The  culprits  were  mother  and  son,  and  the 
victim,  was  husband  of  the  one  and  father  of  the  other.  The 
evidence  dearly  nroved  the  administration  of  the  poison ;  but,  in  the 
coQiseof  the  trial,  an  objection  was  taken  to  the  admissibility  of  a 
production.  The  judges  admitted  the  production,  with  a  view  of 
certifying  the  point,  for  the  consideration  of  the  High  Court.  The 
trial  then  proceeded,  and  the  pannels  were  convicted ;  but,  when  the 
case  came  before  the  High  Court,  it  was  found  that,  owing  to  the 
generality  of  the  certification  (no  precise  day  being  fixed  for  the 
diet),  the  diet  had  fallen,  and  the  pannels  were  accormnglv  liberated. 
A  sabsequent  attempt  to  reindict  the  prisoners  was  defeated  by 
the  objection  that  they  had  already  tholed  an  assize;  and  thus, 
through  a  mere  clerical  inadvertence,  two  convicted  poisoners  were 
sent  back  to  society  unpunished. 

As  was  remarked  in  a  celebrated  English  trial  by  Sir  Francis 
Bacon  (then  AttomeV'*General),  other  murders  are  committed 
^  cuni  sonitu,"  poison  kills  silently  and  in  the  dark.  Direct  proof 
of  poisoning  is  therefore  rarely  to  be  had,  and  juries  have  to  come 
to  a  decision  on  mere  circumstantial  evidence.  Their  reluctance  to 
convict  of  a  capital  offence  on  such  grounds,  is  exhibited  by  the 
frequency  with  which,  in  such  cases,  verdicts  of  '^  not  proven,"  have 
^u  returned;  a  result  partly  attributable,  perhaps,  to  the  firequency 
^tth  which  counsel  for  the'  defence  urge  the  very  atrocity  of  the 
crime  as  a  reason  why  guilt  should  not  o^  lightly  presumed. 
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%mm  rf  tjie  Jfintitji. 

The  Case  of  Madeleine  Smiih — The  Court  of  Seeeion  Bill—Tlu 
AdminUtraiion  ofJtutice  in  Glasgow. 

The  event  of  the  past  month  is,  of  coarse,  the  trial  and  acqaittal  of 
Madeleine  Smith.  There  never  was  such  public  excitement— never 
a  case  of  such  deep  and  absorbing  interest.  Rich  as  are  the  annals 
of  our  criminal  jurisprudence  in  stories  of  romance  and  mystery,  H 
has  been  reserved  to  our  owji  time,  with  all  its  achievements  Id 
science  and  advances  in  civilization,  to  furnish  one  which,  in  eveij 
aspect,  is  almost  without  a  parallel.  The  tragedy,  with  a  gnil^ 
and  clandestine  love  for  its  ibundation,  closes  amid  a  doubt  ana 
uncertainty  that  makes  it  rival  in  fascination  the  wildest  creations  i 
fiction.  Mystery  it  is,  and  mystery,  apparently,  it  will  remain  to 
be.  Its  peculiarity  was,  that  there  was  not  one  circumstance  in  it 
which  is  not  capable  of  two  different  constructions.  We  therefore 
concur,  as  lawyers,  in  the  general  ratification  which  has  been  pro- 
nounced by  the  public  on  the  verdict  of  the  jury.  Whatever  might 
be  their  own  impressions  of  the  case,  they  could,  on  the  evidenc^ 
before  them,  come  to  no  other  finding.  The  fact  that  their  determi- 
nation has  been  in  favour  of  the  accused,  removes  both  her  and  the 
grounds  of  accusation  beyond  the  pale  of  public  criticism ;  and  we, 
therefore,  forbear  entering  on  what  is  rather  an  inviting  field  of 
inquiry. 

But  the  trial  was,  in  several  respects,  invested  with  a  legal  inte* 
rest,  which  it  belongs  to  our  more  peculiar  province  to  consider. 
In  the  first  place,  the  case  is  remarkaole  for  the  consummate  ability 
displayed  on  both  sides  of  the  bar  in  its  management.  The  IM 
Advocate  and  the  Dean  of  Faculty,  like  truly  able  men,  rose  with 
the  magnitude  of  the  occasion.  It  was  one  of  those  accidental 
opportunities  which  are  as  necessary  to  the  dbplay  of  genius  as  its 
possession.  The  trial  may  therefore*^  be  regarded  as  the  acme  of  two 
careers,  alike  rapid  and  brilliant.  The  Lord  Advocate,  like  everf 
other  public  prosecutor,  laboured  under  the  disadvantage  of  being 
placed  in  an  ungracious  position,  in  directing  all  the  crushing  weight 
of  the  powerful  machinery  of  the  Crown  against  an  unhappy  girf- 


1857.]  SEVIEW  OF  TH£  MONTH.  369 

whose  %gey  sez^  and  station — nay,  whose  passionate  outpourings  in 
the  venr  letters  which  were  the  strongest  testimony  against  her — 
secorea  for  her  everywhere  a  vivid  sympathy.  To  demand  the  doom 
of  such  a  creature,  guilty  or  innocent,  was  one  of  those  painful  tasks 
which  those  in  an  official  position  frequently  must  have  the  nerve 
to  face.  But  even  in  the  discharge  of  this  painful  duty,  there  is 
room  for  the  display  of  a  temper,  taste,  and  moderation,  which,  in 
like  circumstances,  have  often  been  violated.  The  Lord  Advo- 
cate is  free  from  such  an  imputation.  Th6  whole  conduct  of  the 
case  for  the  Crown  was  a  fine  illustration  of  the  humane  manner  in 
vhich  the  law  of  this  country  vindicates  itself  against  those  by  whom 
it  has  been  wronged.  In  the  Lord  Advocate's  speech,  this  was 
especially  observable.  It  was  not  that  of  an  advocate  representing 
only  one  side  and  one  interest  in  the  dread  Question  which  was 
placed  in  issue.  On  the  contrary,  it  was  pervaded  throughout  by  a 
calmness  and  moderation,  which,  with  its  other  qualities,  gave  it  the 
character  of  an  eloquence  altogether  judicial. 

The  speech  of  the  Dean  of  Faculty,  on  the  other  hand,  was  an 
effort  no  less  remarkable.     It  was  undoubtedly  one  of  the  finest 
speeches  ever  delivered  in  a  Scotch  Court  of  Justice.     It  brought 
back  the  remembrance  of  the  old  time,  when  the  feelings  were 
overcome  as  powerfully  as  the  intellect  was  assailed.     It  was  a  rai'e 
J  manifestation  of  powers  seldom  found  in  union.     While  his  usual 
FAastAined  argumentative  force  was  not  wanting,  in  the  demolition, 
jatep  by  step,  of  the  theory  of  the  Crown,  the  earnest  pathos  with 
which  he  referred  to  the  more  touching  features  of  his  client's  case, 
was  an  appearance  in  a  character  for  which  few  gave  him  credit. 
This  may  oe  thought  the  language  of  extravagance ;  but  the  sound- 
ness of  this  estimate  will,  we  have  no  doubt,  be  confirmed  by  the 
perusal  of  the  published  reports.     When,  moreover,  there  is  taken 
into  account  the  superiority  of  spoken  over  written  discourse — the 
surpassing  excellence  of  the  delivery — the  mode  in  which  figure,  voice, 
and  a  graceful  and  expressive  action,  contributed  to  the  general 
effect — ^the  powerful  impression  produced  will  easily  be  appreciated. 
The  exordium  was  one  of  touching  simplicity,  and  shows  the  advan- 
tage of  the  natural  over  the  picturesque  school.     Other  passages 
were  very  affecting — perhaps  no  counsel  ever  had  materials  more 
thoroughly  suitable  for  this  purpose— but  it  is  in  the  peroration 
Id  which  all  the  qualities  of  the  oration  are  most  happily  brought 
into  play.     There  is  nothing  like  it  in  the  forensic  oratory  of  this 
country,  save,  perhaps,  the  closing  passages  of  the  speech  of  the 
present  Lord  President  for  the  Glasgow  cotton-spinners,  to  some 
of  which  the  Dean's   address  bears  a  close  but  pardonable  re* 
Semblance.      This   trial,   we   repeat,   will   be   remembered,   apart 
fcom   other  circumstances   connected  with    it,   for   the  credit  it 
Has  brought  the  bar,  of  which  the  two  leaders  in  this  remarkable 
case   are   at  the   head ;   and   the  distinguished   manner  in   which 
VOL.  I.— iro.  VII.  JOLT  1867.  a  ▲  a 
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tiiey  have  placed  tbeinselTes  in  the  front  rank  of  British  Advo- 
eates. 

.  There  are  several  features  in  this  lengthened  inyestigation  worthy 
of  a  consideration  graver  than  we  can  at  present  bestow,  bat  to  some 
of  these  we  shall  return  on  some  future  occasion.     Two  important 
questions  were  determined  in  the  law  of  evidence:  The  admissibility 
of  a  copy  of  a  letter  by  the  deceased,  proved  to  have  been  sent  to  the 
prisoner  by  the  indirect  evidence  of  tne  other  correspondence.    This 
was  a  point  of  both  novelty  and  nicety,  but  appears  to  us  to  Iiave 
been  properly  determined.     The  other  question  related  to  the  ad- 
missibility of  several  pencil  marking  in  the  note-book  of  the  deceased. 
The  Lord  Justice-Clerk  and  Lord  Handyside  (differing  in  opinion 
with  Lord  Ivory)  decided  that  this  evidence  was  not  admissible. 
To  the  soundness  of  this  decision  we  totally  demur.     It  appears  to 
us  to  be  inconsistent  with  both  reason  and  principle.     Lord  Handy- 
side  seemed  overcome  with  the  notion*  that  the  victim  in  artkub 
mortis  had  been  hatching  a  conspiracy  to  get  the  prisoner  hanged. 
That  might  or  might  not  be ;  but  whatever  it  was,  was  a  question 
for  the  jury*    Judges  should  never  assume  to  themselves  the  func- 
tion of  determining  questions  of  fact.     The  document  in  qaestion 
might  be  one  altogether  worthless ;  but  the  precise  weight  due  to  it 
was  entirely  for  the  determination,  not  of  those  who  were  the  judges 
of  the  law,  but  those  who  are  the  judges  of  the  fact    On  what  other 
principle  are  our  rules  as  to  the  admissibility  of  chronicles  and 
i)ooks  of  history  defensible  ?     Thev  may  be  quite  unworthy  of 
reliance,  but  they  are  admitted,  subject  to  observation, — <*  because 
they  were  not  prepared  with  reference  to  the  case   in  issue ."-- 
(1  Dicks,  591.)     Tnis  we  hold  to  be  precisely  the  position  of  this 
note*book.     The  memoranda  it  contained  were,   we   presume,  a 
reflex  of  the   deceased's  private  impressions,   prepared   with  no 
ulterior  object,  and  never  designed  to  be  seen  by  any  other  eye. 
The  troth  of  several  of  the  entries  was  proved  by  some  of  the 
witnesses.     Of  course,  as  was  argued  for  the  prisoner,  there  was 
no  guarantee  that  they  were  all  correct ;  naVy  some  of  them  might 
be  absolutely  contradicted  by  other  parts  of  the  case.     But  these 
and  similar  infirmative  considerations  were  proper  matter  for  obser- 
vation to  the  jury,  just  as,  on  similar  grounds,  the  testimony  of  a 
witness  may  be  impugned,  but  in  no  circumstances  can  be  excluded. 
It  seems  to  us  to  be  a  mistake  to  call  it  hearsay  evidence;  on  the 
contrary,   it  is   the  direct  testimony  of  the   dead  man  •  himselt 
Secondary  it  may  be,  but  secondary  only  in  the  sense  of  being  of 
secondary  value.     But  the  analogy  to  hearsay  shows  the  abanidity 
of  the  decision.      If  the  deceased  had  gone  and   said   the  same 
things  to  a  witness  on  the  dates  to  which  the  entries  refer,  the 
evidence  would  have  been  quite  admissible,  just  as  were  the  state- 
ments which  were '  sworn  to  by  Miss  Perry.     In  which  case,  tlien, 
was  it  likely  that  there  would  be  the  greater  perversion  of  truth? 
Are  the  statements  of  a  vain,  conceited,  unprincipled  person,  io 
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iiis  itttercoarse  with  society,  more  entitled  to  reliance  than  the 
oonfesaions  of  the  same  individaal  to  himself,  in  a  mode  in  which 
neither  his  vanity  nor  total  want  of  honour  had  the  least  room  for 
operation  ?  For  these  reasons,  we  consider  this  decision  as  one  quite 
destitute  of  authority — altogether  inconsistent  with  the  rule^  now  re* 
cognised  by  all  courts  of  justice  in  the  admission  or  rejection  of  evi- 
dence, viz.,  that  qaestions  o{ competency  should,  as  far  as  possible,  be 
made  matters  simply  of  credUAMly. 

The  Lord  Advocate  has  at  last  introduced  the  long  expected  mea- 
sare  ibr  the  regulation  of  the  business  in  the  Court  of  Session.  It 
has  scarcely  been  ushered  into  existence,  when  it  is  met  by  such  a 
storm  of  opposition,  from  influential  quarters,  as  augurs  ill  for  its 
success.  Toe  Writers  to  the  Signet  have,  at  a  special  meeting, 
almost  unanimously  condemned  it.  The  Society  of  Solicitors  before 
the  Sopreme  Courts  have  sent  off  a  petition  to  Parliament  against  it ; 
tnd  have  resolved  to  memorialise  the  Queen  to  enforce  extended 
sittings.  The  only  body  which  has  pronounced  in  its  favour  is  the 
Facnlty  of  Advocates ;  and,  backed  by  their  solitary  approval,  the 
measare  seems  in  a  fair  way  of  being  passed  into  law,  notwithstand* 
ing  the  very  strong  opposition  which  it  has  provoked  irom  bodies 
whose  opinion  is  equally  entitled  to  respect. 

The  remedy  proposed  is  simply  a  compulsory  division  of  business, 
in  perhaps  the  least  objectionable  form  in  which  this  hitherto  abortive 
scheme  naa  yet  been  presented  to  the  country.  The  Lord  President 
is  to  be  empowered,  from  time  to  time,  to  transfer  causes  from  one 
division  of  the  Court  to  another,  and  from  one  Lord  Ordinary  to 
another,  to  such  an  extent  as  he  shall  judge  to  be  necessary  or  expe* 
dient  for  the  purpose  of  promoting  the  despatch  of  business  and  pre- 
heating delay.  In  other  words,  since  pursuers  will  persist  in  flock* 
ing  to  one  jiidge  or  division,  to  an  extent  that  makes  delay  a 
necessary  con8e<}uence,  their  preference,  their  prejudice,  or  whatever 
it  may  be,  requu^es  an  arbitrary  check.  Certainly  no  one  party  to 
a  suit  has  a  right  to  select  a  judge  more  than  another;  but  the  fact 
is  nndeniable,  that,  in  nine  cases  out  of  ten,  it  is  the  interest  of  the 
pursuer,  and  not  the  defender,  to  obtain  a  speedy  decision.  The 
delay  incurred  under  the  present  system  is  the  penalty  he  pajfs,  and 
seeiDs  ready  to  pay,  in  order  to  obtain  the  judgment  of  a  division  in 
which  he  has  conndence.  This  option  is,  by  the  Bill  of  the  Lord 
Advocate,  taken  awa^.  Despatch  therefore  will  only  be  obtained  at 
flte  expense  of  dissatisfaction ;  and  this  dissatisfaction  will  increase 
tenfold  the  number  of  appeals,  and  the  waste  of  time  and  money 
which  is  the  consequence.  Further,  even  supposing  the  different 
sections  of  the  Court  were  equally  burdened,  it  would  be  some  years 
before  the  rolls  could,  by  any  possibility,  be  cleared. 

Again,  therefore,  we  revert  to  our  original  proposal.  We  refuse 
to  listen  to  the  unmeaning  clamourings  of  prejudice  against  one 
judge  or  another.  They  are  such  as  the  Queen  gives  the  countrj^ 
and  that  is  all  with  which  we  have  to  do.     It  must  always  happen 
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that  one  man  has  a  predilection  for  one,  and  another  for  another; 
bat,  with  these  preailections  in  operation,  the  great  fact  is  this, 
that  the  Court  of  Session,  as  now  constituted,  is  not  equal  to  the 
demands  which  are  made  on  it.      Thirteen  judges,  sitting  in  a 
particular  way,  cannot  overtake  the  business  of  the  country.    Con- 
sequently, let  them  take  the  remedy  which  any  body  of  sane  men, 
engaged  in  the  ordinary  business  of  life,  would  infallibly  adopt.  Let 
them  split  up,  and  divide  the  business  among  themselves.    Let  a 
Third  Division  be  at  once  formed.     It  would  not  cost  a  farthing  of 
additional  expense.     One  judge  taken  from  each  Division,  and  one 
from  the  Outer  House,  would,  in  their  respective  sections,  never  be 
missed.     A  court  should  always  be  composed  of  an  odd  number, 
'i  he  decision  of  three  judges  is  just  as  valuable  as  that  of  four,  with 
this  advantage,  that,  in  the  event  of  a  difference  of  opinion,  a  deter- 
mination of  the  question,  without  a  farther  hearing,  is  not  rendered 
impossible.     On  a  recent  occasion  we  bad  a  ten  days*  experience  of 
this ;  and  we  will  be  bound  to  say  the  business  was  disposed  of  witli 
as  much  satisfaction  to  the  parties  as  if  the  absent  judges  had  been 
present.  A  Third  Division  might  be  tried,  as  a  temporary  experiment, 
till  the  rolls  are  cleared.     The  public  would  still  retain  that  right  of 
selection  with  which  they  seem  so  unwilling  to  part;  and  thus  the 
two  objects  would  be  gained,  for  only  one  of  which  the  Lord  Advo- 
cate's Bill  affords  but  a  doubtful  security — ^the  wheels  of  the  judicial 
machine  would  be  disencumbered,  and  at  the  same  time  dissatisfac- 
tion would  not  be  occasioned. 

But  whatever  may  be  thought  of  this  scheme,  there  is  no  doubt 
of  the  fact,  that  the  evil  is  of  such  magnitude,  that  any  change  is 
better  than  the  present  absolute  stagnation.  In  what  condition,  for 
example,  will  the  legal  business  of  the  country  be  left  if  this  Bill 
I'eceives  the  fate  of  its  predecessor?  Nothing  can  be  more  sad  and 
heart-rending  than  the  condition  to  which  the  suitors  before  the  First 
Division  are  reduced,  by  the  years  of  delay  which  must  slowly  pass 
before  their  cases  are  reached.  If,  then,  the  only  remedy  is  the  one 
proposed,  we  admit  that  the  Bill  of  the  Lord  Advocate  avoids  the 
many  inconveniences  of  the  harsh  mode  recommended  by  some,  of 
equally  dividing  the  cases  as  they  are  enrolled — a  course  which 
would  deprive  litigants  even  of  the  chance  of  securing  a  selected 
judge.  Tiiis  is  the  most  simple,  but  the  most  tyrannical  of  all  reme- 
dies. It  is  the  suggestion  of^  a  temper  which  can  brook  neither  hos- 
tile criticism  nor  impartial  inquiry  as  to  the  conduct  of  judges  and 
practitioners.  It  is  the  result  of  a  precipitation  which  bums  to  have 
"  something  done,"  without  weighing  the  good  and  evil  elements  ot 
the  measure.  It  is  the  direct  remedy  of  an  intolerant  indolence, 
which  demands  a  practical  solution  of  a  great  difficulty  without 
reference  to  consequences.     The  measure  which  is  now  proposed, 

Erovides,  on  the  other  hand,  for  the  not  infrequent  case  of  judge? 
eing  unequally  constituted,  with  reference  to  the  amount  of  work 
they  are  capable  of  despatching;  and  for  a  run  of  heavy  cases, 
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which  would  throw  the  most  energetic  and  persevering  judge  into 
arrear. 

What,  then,  is  to  be  done  T     The  Solicitors  call  for  a  parliamen- 
tary inqairy  into  the  causes  of  the  evil ;  and,  if  this  be  granted,  the 
result  will  be  the  recording  an  amount  of  personality,  bitterness,  and 
scandal,  that  will  bring  discredit  upon  our  institutions.    The  point  of 
view  from  which  the  profession  must  now  be  prepared  to  consider 
I    this  question,  is  that  of  self-preservation.    This  continual  appeal 
to  London  is  hastening  on  the  time,  faster  than  is  supposed,  for  the 
.    entire  removal  of  the  courts  to  the  south,  and  the  amalgamation  of 
j   the  laws  of  both  countries — ^a  result;  the  calamitous  effect  of  which 
will  only  be  known,  when  we  are  immersed  in  all  the  cumbrous 
technicalities  of  the  most  confused  and  technical  system  of  jurispru- 
;  dence  known  in  Europe. 

As  a  temporary  palliation,  we  submit  that  the  First  Division  and 
'  sereral  of  the  Lords  Ordinaries  ought  now  to  extend  their  sittings,  if 
not  for  the  full  statutory  period  of  two  months,  at  least  for  six  weeks. 
This  is  due  to  the  country  that  has  borne  with  such  ungrudging  re- 
signation the  present  system  for  so  many  years.  Humanity  and  justice 
towards  the  unhappy  individuals  whose  cases  have  so  long  crowded 
the  rolls  that  they  have  been  almost  forgotten,  require  some  con- 
cession like  this  to  public  opinion ;  and,  therefore,  we  regret  that 
the  Session  la  about  to  close  without  any  announcement  from  the 
Court  that  extended  sittings  will  be  held.  The  affair  must,  there- 
fore, be  taken  up  by  the  Queen  in  Council. 

There  are  several,  matters  besides  the  unpopularity  of  one  set  of 
judges,  and  the  popularity,  or  rather  the  absence  of  unpopularity, 
in  others,  which  nave  contributed  to  the  retardation  of  business  m 
modem  days.    The  whole  system  of  pleading  has  been  changed ; 
the  work  is  now  done  in  Court,  which,  in  former  times,  was  done  at 
home.     Oral  debate  has  taken  the  place  of  those  printed  cases  which 
fill  so  many  hundred  tomes  with  the  learning  of  our  predecessors. 
Of  course,  it  requires  greater  time  to  decide  a  case — the  argument 
in  which  requires  to  be  spoken  by  four  counsel — than  it  did  when 
tbrmerly  oral  debate  was  confined  always  to  seniors^  who,  moreover, 
were  not  always  called  upon.     There  can  be  no  remedy  for  this,  but 
a  return,  to  a  greater  or  less  extent,  to  the  old  system  of  printed 
cases,  which  were  so  rashly  abolished,  in  1850,  in  the  Outer  House, 
and  which  are  now  scarcely  ever  ordered  in  the  Inner.     Greater 
despatch  cannot  be  obtained  by  restricting  still  further  freedom  of 
speech.     No  court  of  justice  can  attempt  this  without  exciting  an 
amount  of  discontent,  m  comparison  with  which  the  present  discon- 
tent is  peace.     If  judges  at  any  time,  through  an  impatience  with 
tedious  garrulity,  the  halting  imperfection  of  a  lame  debater,  or  an 
impulse  to  ^'  get  through  business,"  tried  to  put  an  undue  restraint 
upon  the  liberty  of  speech,  the  result  would  be  unseemly  conflicts 
with  the  bar, — ^the  confidence  of  the  nublic  would  be  at  once  shaken, 
and  the  removal  of  the  court  to  a  spnere  where  it  would  be  brought 
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under  the  influence  of  a  wider  public  opinion,  would  be  regarded  as 
a  national  advantage. 

It  is  impossible,  also,  to  defend  the  extremely  short  sittings  of  the 
Court,  ana  the  short  day's  work  which  is  given.  Of  313  working 
days  in  the  year,  only  133  are  given  to  the  public.  The  Ordinaries 
sit  from  nine  to  two;  the  First  Division,  from  eleven  to  four;— not 
very  hard  work,  we  beg  to  say,  considering  how  every  other  class  in 
the  community  is  wrought,  including  her  Majesty's  Ministers  and 
the  Legislature  itself.  It  is  now  nearly  two  centuries  since^  by  the 
Act  1686,  c.  5,  the  winter  and  summer  sessions  were  fixed  to  be  of 
the  duration  they  are  now.  It  is  ridiculous  to  sav  that  sessions  that 
were  fitted  for  the  reign  of  James  II.,  are  suitable  to  the  reign  of 
Victoria.  The  population  of  the  country  has  increased  sixfold. 
Trade  and  commerce — all  that  gives  life  to  business  and  litigation- 
have  multiplied  in  a  ratio  that,  in  comparison  with  the  close  of  the 
seventeenth  century,  no  language  can  exaggerate.  Why,  then, 
this  obstinate  adherence  to  regulations  fitted  only  for  times  when 
Scotland  had  no  trade,  and  the  population  was  scanty?  What, 
too,  is  the  justification  for  not  sitting  on  Mondays  ?  The  Court  of 
Justiciary  only  engrosses  the  services  of  three  judges,  while  ten  are 
unemployed.  And  can  there  be  any  excuse  ofiered  for  giving  to 
each  of  the  Lords  Ordinaries  a  holiday  every  week,  besides  Oie 
Monday  and  the  half-Jioliday  on  Saturday  t  We  submit,  that  in  any 
legislation  now  to  be  made,  the  subject  of  extended  permanent 
sessions  should  not  be  overlooked ;  and  we  beg  further  to  submit, 
that  the  Christmas  Recess  (which  is  entirely  discretionary  to  the 
Court  itself,  under  the  Act  2  Geo.  III.,  c.  27)  ought  to  be  shortened 
to  a  week. 

The  Bill  of  the  Lord  Advocate — ^good,  so  far  as  it  goes — is  open 
to  the  charge  of  pitying  too  much  the  plumage,  and  forgetting  the 
dying  bird.  It  puts  the  burden  equally  on  the  backs  of  public 
officers ;  but  it  does  not  meet  the  wnole  of  the  public  grievances 
which  ought  to  form  the  subject  of  provision  in  this  BUL  Let  us 
recapitulate  a  few  : — 

1.  The  winter  session,  with  respect  to  both  the  Outer  and  Inner 
House,  should  begin  on  the  1st  November  and  terminate  on  the  1st 
April,  with  a  week's  recess  at  Christmas. 

2.  The  summer  session  should  begin  on  the  1st  May  and  continue 
till  the  early  part  of  August. 

3.  The  Court  should  sit  on  Mondays,  and  the  Lords  Ordinaries 
should  no  longer  have  each  a  special  weekly  holiday.  Every  lawful 
day  should  be  a  sederunt-day  to  all  alike. 

We  have  given  an  abstract  of  the  other  Bills,  at  present  before  Par- 
liament, of  more  immediate  interest  to  lawyers.  The  blunders  ot 
the  Bankruptcy  Statute  of  last  session  are  to  be  amended.  Thus 
the  statute-book  is  encumbered  with  many  an  Act,  which  would  be 
wholly  unnecessai*y,  were  a  competent  ofiicer  appointed  for  the 
supenntendence  of  our  legislation.     The  other  two  measures— the 
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Crown  Suits  Bill,  and  the  Bill  Chamber  Bill — seem  to  be  of  iio 
[inportance  to  any  one  save  the  public  officials  directly  concerned. 

Since  our  last  publication,  the  administration  of  criminal  justice 
n  Glasgow  has  been  twice  the  subject  of  comment  in  the  High 
Uourt  of  Justiciary  :  first,  in  the  case  of  Ditrich  Mahler  and  Mar- 
ras  Berrenhard,  who  were  tried  at  the  end  of  last  month  for  the 
heft  of  a  large  quantity  of  jewellery,  by  means  of  house-breaking ; 
nd  again  in  the  case  of  Madeleine  Smith.  We  consider  this, 
hererore,  a  very  fitting  opportunity  to  make  a  few  remarks  on  the 
abject. 

It  transpired,  in  the  course  of  the  trial  of  MahWs  case,  that  it 
/as  the  practice  in  Glasgow  to  take  the  judicial  declarations  of 
risoners  m  this  way :  The  prisoner  is  taken  into  the  sheriflfs  room 
1  cnstody  of  an  ofiScer ;  the  charge  against  him  is  read  over ;  and 
be  sheriff  then  administers  to  him  the  usual  words  of  admonition 
Ad  caution.  These,  we  believe,  it  may  be  remarked  in  passing, 
re  Bot  understood  by  one  half  of  the  unfortunates  who  are  annually 
ramtned  in  this  way.  The  prisoner  is  then  taken  into  the  fiscal  s 
)om,  where  a  number  of  questions  are  put  to  him  with  reference  to 
le  charge.  He  is  thereafter  taken  back  to  the  presence  of  the 
lerift^  when  his  examination,  which  has  been  committed  to  writing, 

read  over  to  him,  and  if  he  adheres  to  it,  it  is  subscribed  by  him 
id  the  sheriff.  Under  this  system,  the  sheriff  is  absent  during  the 
htAe  time  of  the  examination,  and  is  only  present  when  the  prisoner 

cautioned,  and  the  declaration  read  over  and  adhered  to  oy  him* 
'V>w,  this  is  a  very  loose  practice ;  and  we  regret  to  observe  that  it 
"cdves  some  countenance  from  the  Sheriff  of  Lanarkshire  himself^ 
I  his  book  on  the  Practice  of  the  Criminal  Law.  At  p.  5G1  he 
lys : — *^  It  is  not  indispensable  that  the  magistrate  should  be  pre- 
ent  during  the  whole  time  the  examination  is  going  forward;  a 
onlen  which,  when  criminal  business  is  very  heavy,  would  be  in- 
jpportable.** 

Now,  we  submit  that  it  is  not  only  necessary,  but  highly  ex- 
edient,  that  the  sheriff  should  be  present  during  the  whole  time 
\e  examination  is  going  forward.  If  he  is  absent,  the  prisoner  is 
enied  the  benefit  and  protection  which  the  sheriff's  presence  is 
I  tended  to  afibrd  him,  and  injustice  is  consequently  done  to  a  class 
f  persons  whom  our  law  has  always  shown,  and  wisely  so,  a  dis- 
osition  to  protect,  presuming  innocence  in  every  case  until  guilt 
i  proved.  Improper  questi<»ns  may  be  put  to  him  ;  a  confession  of 
milt  may  be  extorted  oy  the  use  of  threats  or  promises,  which,  of 
x>ur8e,  do  not  appear  in  the  written  examination.  The  prisoner  is, 
>f  course,  entitled  to  decline  answering  any  questions ;  but,  in  the 
ibsence  of  the  magistrate,  there  is  no  guarantee  that  he  has  not 
>een  unduly  pressedto  waive  a  light,  the  wisdom  of  exercising  which 
f  only  known  to  those  who  have  experienced  the  consequences  of 
^^iowing  an  opposite  course. 

Again,  in  the  case  of  Miss  Smith,  it  turned  out  that  one  of  the 
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witnesses,  Miss  Perry,  did  not  remember,  when  precognoaoed  on 
two  or  three  different  occasions,  what  was  the  precise  date  on  which 
the  dead  man  L'Angelier  had  told  her  he  had  seen  Miss  Smith.  It 
was  a  very  important  matter  to  fix  this  date,  in  order  to  prove  tlie 
time  of  the  administration  of  poison  charged.  Bat  Miss  reny  had 
forgotten  it.  And  on  the  fourth  occasion  on  which  she  was  pre- 
cognosced,  she  became  satisfied  that  the  doubtful  day  was  a  certain 
one  of  February.  And  how  did  she  make  out  this  ?  Very  simply. 
The  fiscars  clerk,  who  was  the  only  person  present  at  the  precog- 
nition, had  told  her  that  that  was  the  day  on  which  the  event  wa$ 
noted  in  the  deceased's  memorandum  book,  and  she  had  herseli 
seen  the  entry.  Now,  irrespective  altogether  of  the  admissihiliti 
of  this  memorandum  book  as  evidence,  it  was  impossible  that  Miss 
Perry  could  derive  any  knowledge  of  her  own  from  it,  and  it  should 
not  have  been  shown  to  her.  But  neither  the  sheriff  nor  one  of  liis 
substitutes  was  present  at  any  one  of  the  six  or  seven  diets  of  Miss 
Pernr's  examination ;  and,  in  answer  to  a  question  by  the  Lord 
Justice-Clerk,  Miss  Perry  said  that  she  had  never  seen  a  sheriff  on 
the  subject.  His  Lordship  very  properly  remarked,  that  the  sherij 
should  be  present  or  represented  at  the  precognition  of  the  wit- 
nesses in  all  cases  of  such  importance. 

The  system  followed  in  Glasgow  is  therefore  vicious.  Possibly 
there  is  some  room,  in  the  case  of  that  city,  for  Sir  A.  Alison's  rei 
mark,  that  the  presence  of  the  sheriff  during  the  whole  time  an  exft* 
mination  is  going  forward,  is  a  burden  which,  when  criminal  busine* 
is  very  heavy,  would  be  insupportable.  If  so,  the  remedy  is  simple. 
If  there  is  not  a  sufficient  number  of  sheriff-substitutes  in  Glasgow 
to  do  the  work,  the  number  must  be  increased.  The  cost  of  thii 
addition  to  the  staff  should  not  be  saved  at  the  expense  of  obstnict' 
ing  that  justice  which  is  at  once  due  to  the  law  and  to  those  un- 
fortunate persons  who  are  charged  with  its  breach.  | 

We  have  ventured  this  suggestion,  because  we  believe  that  tta 
Sheriff  of  Lanarkshire  and  his  substitutes  in  Glasgow  have  at  presa 
too  much  to  do.  We  have  heard  it  suggested,  that  the  presfii 
gentlemen  should  be  altogether  relieved  of  the  Small  Debt  Cool 
the  Criminal  Court,  and  the  taking  of  the  declarations  of  prisoiKl 
and  of  witnesses  when  necessary.  This  would  be  a  great  burden « 
their  shoulders,  but  they  would  still  have  plenty  to  do,  and  tl 
departments  we  have  mentioned  would  furnish  sufficient  work  I 
employ  the  time  of  an  additional  sheriff-substitute.  The  Small  Del 
Court,  at  present  held  only  twice  a  week,  might  be  held  daily ;  ad 
parties  would  thus  be  saved  the  inconvenience  of  waiting,  bs  i 
present,  for  five  or  six  hours  in  a  court,  whose  atmosphere  is  not  til 
purest,  for  the  calling  of  their  case. 

We  make  these  suggestions  when  on  this  subject ;  but  whetherc 
not  any  remedy  is  applied  to  the  present  circumstances  of  Glasgoi 
we  must  insist  that  the  sheriffs  snail  discharge  their  dut^  to  evei 
prisoner  brought  before  them  for  examination  by  attending  darii^ 
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the  whole  time  it  is  going  on.  If  they  do  not,  they  will  also  fail  in 
the  discharge  of  their  duty  to  their  country,  because,  as  the  Lord 
President  remarked,  in  one  of  the  cases  which  have  occasioned  these 
remarks,  the  declarations  will  not  be  received  as  evidence  against  the 

Srisoners,  and,  as  there  is  too  much  reason  to  believe  was  the  case  in 
[ahler's  instance,  the  ends  of  justice  may  be  frustrated. 


Cmufmkntt 


SUCCESSION-DUTY  ACT. 
C  To  the  Editor  of  the  Journal  of  Jurieprudenct.) 

^% — ^Permit  me  to  call  jour  attention  to  a  point  decided  by  Lord  Ardraillan, 
u  Exchequer  Jndge,  in  Febmary  last,  arising  nuder  the  statute,  of  f?hich  no 
■otice  has  been  taken  in  year  Jonmal,  viz.,  the  Liability  of  Provisions  under 
dnienuptial  Marriage  Contracts  to  Suecession^Duty.  1  think  it  proper  that 
poMicity  should  be  eiven  to  it,  for  I  believe  it  is  still  pretty  generally  under- 
wood, and,  indeed,  f  find  it  stated  in  *•  Menzies'  Lectures,"  p.  429  (published 
IBne  years  after  the  passing  of  the  Act),  that  such  provisions  are  not  subject 
4i  )e?acy-duty,  in  terms  of  the  decision  in  the  well-known  case  of  Trotter, 
ftlh  November  1847.  This  prevalent  ofjinion  is  not  at  all  to  be  wonderc^l  at, 
wr  the  enactments  of  this  statute,  bearing  upon  the  point,  are  conceived  in 
Uniniage  perfectly  tinintelligible  to  an  ordinary  reader. 

The  case  under  vhich  the  point  arose  was  shortly  this: — A.,  a  stranger  In 
uood  to  B.,  a  ladyr,  on  the  one  hand,  undertook  in  her  marriage-contract  to 

Sy,  At  the  first  term  after  his  death,  L.2000  to  trustees,  for  the  use  of  B.  in 
«rent,  and  her  children  in  fee ;  while,  on  the  other  hand,  B/s  husband  under- 
^^  upon  his  own  death,  also  to  pay  L.2000  to  the  trustees  for  similar  pur- 
P^^^  and,  in  secority  of  his  personal  obligation,  assigned  certain  policies  to  the 
tmsteea. 

A.  having  died,  his  executors  paid  over  to  B.'s  marriage  trustees  the  sum  of 
L-^OOO ;  and  upon  this  sum  the  Crown  claimed  sncoession-duty,  as  being  a 
■accession  nnder  the  statute  16  and  17  Vict,  cap.  61. 

U  was  found  by  Lord  Ardmillan,  after  a  full  aebate,  that  the  sum  of  L.2000 
^asasaccession  under  the  meaning  of  the  statute,  and  that  succession-duty 
W8«  chargeable  thereon. 

His  Lordship  issued  a  note,  in  which  he  states  at  considerable  length,  and 
»ith  great  lucidity,  the  grounds  upon  which  his  judgment  is  based.  The  fol* 
»*»ng;  18  his  remark  in  reference  to  Trotter^s  case : — **  The  demand  of  the 
vrovn  rests  entirely  on  the  statute  of  1833.  It  has  been  settled,  in  the  case  of 
mtter,  12th  November  1847,  that  such  a  provision  as  this,  contained  in  an 
antenuptial  contract,  was  not  liable  to  legacy-duty  under  the  65  Geo.  III.,  and 
"^Utive  Acts,  as  not  being  *  given  by  testamentary  instrument ;'  and  the  present 
Jjase  b^ing  in  some  respects  even  more  favourable  to  the  defenders  than  that  of 
Ttr>tt€r,  would  be  very  clear  and  unquestionable,  if  legacy -duty  under  the  pre- 
▼ions  Acts  were  demanded.** 

I  shall  not  trouble  you  with  any  &rther  quotation  from  his  Lordship's  note, 
vihongh  it  might  be  advantageously  given  in  your  Journal,  from  the  very  able 
exposition  it  eontaina  of  the  construction  to  be  put  upon  the  second  section  of 

VOL.  I.— KG.  VII.  JULY  1867.  B  B  B 
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the  statute — upon  which  the  question  was  decided — and  which  most  cotKikj 
requires  a  key  to  unravel  the  meaning  of  its  mystic  language. 

While  treating  of  this  statute,  I  cannot  refrain  from  directing  your  ttte^^lf 
to  that  portion  of  it  regulating  the  method  of  valuing  heritable  property,  v^ 
appears  to  me  most  unjust,  and  which  I  think  calls  for  immediate  ameDte^ 

There  is  no  distinction  drawn  betwixt  land  and  house  property,  altkso^ii 
their  relative  values  the  one  is  very  different  from  the  other.  It  may  ib^ 
be  held  as  a  general  principle,  that  land,  from  the  rery  nature  of  ti^igiiiit 
property  continually  progressing,  while  a  house  is  a  property  continnaUj^ 
riorating  in  value ;  and  that,  consequently,  while  the  rental  of  the  ooe  *l 
necessarily  increase,  that  of  the  other  must  decrease.  Sill,  in  either  ca^«iA 
this  Act,  the  rental  at  the  date  of  the  succession,  is  the  basis  upon  whidbfe 
valae  of  the  succession  is  ascertained. 

I  do  not  mean  to  affirm  that  there  are  not  instances  in  which  the 
house  property  has  increased  during  a  term  of  years,  or  where  that  of 
property  nas  decreased ;  but  I  am  convinced  that  no  one  will  for  a  i 
urge  that  house  and  landed  property  are  of  equal  value  upon  a  given 
Thirty  years'  purchase  may  be  estimated  as  the  mean  value  of  land,  whife 
of  houses  rarely  exceeds  fifteen  years,  and  in  very  many  instances 
years*  purchase  could  not  be  obtained. 

A  person  may  succeed  to  a  house  which  has  been  tenanted  for  a  w 
years  at  a  fair  rent,  but  will  he  expect  to  receive  an  undiminished  reot  iv 
during  a  lifetime  ?  It  is  very  different  with  the  person  who  succeeds  to  a* 
estate. 

To  show  the  injustice  of  the  rule  of  valuing  property  under  the 
will  state  an  example.    My  predecessor  has  left  me  a  house  in  the  OU 
of  Edinburgh,  from  which  he  had,  for  three  years  prior  to  his  dea^ 
drawing  an  average  rent,  less  taxes,  of  L.12.     Such  a  house,  if  brought  tsi 
would  probably  not  fetch  more  than  L.70.    Still  the  suoceasion  is  ca*  '^ 
upon  that  rental  as  to  be  annu^y  received  by  me  during  my  life,  m 
duction  perhaps  of  10  or  12  per  cent,  for  repairs.     If  1  was  twenty-one 
of  age  when  1  succeeded,  I  shall  have  to  pay  duty  upon  a  yaloe  tut 
L.180,  nearly  treble  the  worth  of  the  house.    Now,  if  tnis  had  been  Umv 
same  value  would  have  been  put  upon  it,  perhaps  a  trifle  more,  as  I  ^ 
probably  not  be  allowed  more  than  5  or  6  per  cent,  for  outgoings,  wfcir 
value  of  the  land,  estimated  at  thirty  years'  purchase,  would  have  beea  V 
It  may  be  said  that  this  is  an  extreme  case;  but,  nevertheless^  it  siiovi"' 
gross  injustice  of  the  rule  of  valuing  under  the  statute. 

The  only  principle  by  which  we  can  arrive  at  the  true  value  of  a  —  ^  ^^j 
estimating  the  yearly  rental  as  an  annuity,  is  to  ascertain  what  the  F^T! 
rental,  or  annual  value,  to  be  drawn  by  the  successor  durim^  his  V**'*'^ 
amount  to,  and  that  being  fixed,  to  take  it  as  the  basis  of  the  calcnlatiofi.  ^ 
arrive  at  this,  it  appears  to  me  that  the  fairest  method  would  be  to  ha^ 
valuation  of  the  property  by  some  competent  person,  and  strike  its  i0^ 
value  at  a  per  centage,  say  4  per  cent.,  upon  the  valuation.  Then  let  t^f* 
ccntage  be  treated  as  an  annuity,  to  be  valued  under  the  Tables  appeo^<".* 
the  Act.  No  doubt  this  method  may  be  open  to  objections,  but  it  removes^* 
justice  complained  of,  and  deals  impartially  with  property,  whether  land  or  bflo* 

In  conclusion,  I  may  add,  that  apart  from  the  injustice  of  this  Act  t^^**^ 
the  owners  of  houses,  the  effect  of  it  must  necessarily  tend  to  detoioftte  tP 
value  of  house  property. 

I  have  to  apologise  for  writing  at  such  length  upon  these  points;  ^^••*5 
appear  to  me  to  be  of  considerable  importance  both  to  tlie  profession  sa^  r 
public,  and  as  you  have  expressed  your  willingness  to  receive  any  coousi** 
tionsfrom  your  readers,  I  have  thought  it  proper  to  direct  yourattenti** 
them,  so  that  you  may,  if  you  deem  them  worthy  of  notice,  advert  to  *J2JI 
some  shape  or  another  in 'your  Journal. — I  remain,  Sir,  your  most  <**^ 
servant,  0, » 
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PROCEDURE  IN  POLICE  CASES. 

{To  the  Editor  of  the  Journal  of  Jurisprudence.) 

^XR, — ^I  notice  that  you  state  that  your  pages  are  open  to  all  for  <*  the  sug- 
tion  of  amendments  in  the  law.*'    Will  you  permit  me,  therefore,  to  sug- 
t  one  amendment  on  a  matter  of  some  public  importance  ? 
Vithin  the  last  few  years,  there  have  been  not  a  few  summary  sentences  of 

Sheriff  and  Police  Courts  of  the  country  set  aside  on  the  grouud  of 
opression^^''  arising  from  the  extreme  haste  in  which  cases  are  ^^  despatched.** 
e  Qomber  of  those  so  set  aside  have  not  been  diminishing  of  late. 
LI  low  me  to  mention  two  of  the  last  cases  of  the  kind-— one  in  a  Sheriff  Court, 
1  one  in  a  Police  Court — as  specimens  of  the  whole. 

I  j€.  Elisabeth  Crawford,  a  girl  of  thirteen,  who  was  charged  with  striking 
r  mistress,  was  apprehended  at  eleven  o  clock  at  niffht,  taken  to  the  Police- 
ioe,  detained  there  all  night,  and  till  the  following  day,  when  she  was  tried, 
nmarily  convicted,  and  sentenced  to  twenty  days  imprisonment.  She  sus- 
Ebdedy  on  the  ground  that  she  was  not  aware  she  was  entitled  to  delay,  or 
alilie  had  the  power  to  cite  witnesses,  etc. ;  and  the  sentence  was  set  aside 

beiAg  ^oppressive."    (Crawford  v.  Blair,  November  17,  1856,  Irvine  2, 

ia,  Mrs  Janet  Graham,  a  married  woman,  in  an  advanced  state  of  pregnancy, 
1  a  licensed  broker  in  Edinburgh,  was  apprehended  at  nine  o'clock  on  a 
lodaj  morning,  and  placed  at  the  bar  of  the  Police  Court,  an  hour 
«rwmrds^  char^  with  reset  of  theft.  She  was  convicted,  and  sentenced  to 
ij  days  imprisonment.  She  suspended,  and  the  conviction  was  set  aside 
Imng   ''oppressive.**    (Graham  v.  Linton,  November  24,  1856,  Irvine  2, 

TheM  two  cases  are  enough  to  satisfy  any  one  that,  under  our  present  law, 
en  may  be,  and  there  are,  cases  of  oppression ;  and  these  are  only  samples  of 
keis.  '^^^y  ^^  CAsea  where  the  oppression  has  been  brought  out  and  ex- 
wsd  to  the  nght.  If  so  many  cases  have  been  brought  to  light  and  redressed, 
HT  much  oppression  has  been  inflicted  without  any  redress  ?  Many  of  the 
ifrtssed  were  not  aware  they  could  suspend.  Many  others  could  not  afford 
>  My  the  L.8  or  L.10  which  a  suspension  costs. 

Holding  it  to  be  an  established  point  that  oppression  does  exist,  why,  may 

ask,  should  we  have  in  this  free  country  a  system  in  operation  under  whicn 

tk  possible  so  to  ''  oppress  *'  the  public  ? 

Before  suggesting  a  remedy  for  this  wrong,  allow  me  to  point  out  the  pre- 
mi  state  of  the  law  on  the  subject.  In  the  Sheriff  Courts  there  is  some  pro- 
isioD  for  a  pannel  obtaining  delay,  if  he  is  made  aware  of  his  privilege. 

After  provision  has  been  made  by  the  9  Geo.  IV.,  c.  29,  §  19,  for  trying 
riminal  offences  summarily  before  the  sherififs  of  counties  **  in  the  easiest 
nd  most  expeditious  manner,**  it  is  provided  by  the  11  Geo.  IV.,  and  1  Will. 
v.,  c.  G7«  §  4,  *'  That  on  the  prosecution  of  criminal  offences  before  sheriffs  of 
OQQties,  according  to  the  summary  form  provided  by  the  said  last  recited  Act 
0  Geo.  IV.,  e.  29),  the  person  accused,  when  first  brought  before  the  sheriff, 
hall  be  entitled  to  require  a  copy  of  the  libel  against  him,  and  to  require  that 
lis  trial  shall  be  adjourned  for  a  space  not  less  than  48  hours  after  such  copy 
>f  the  libel  shall  be  served  upon  him  ;  and  such  requisition  shall  thereupon  be 
implied  with,  provided  that  the  same  shall  be  made  before  the  examination 
>f  any  witness  upon  the  trial  shall  have  commenced ;  and  no  such  requisition 
thall  be  competent,  where  a  copy  of  the  libel  shall  have  been  served  upon  the 
person  accused  at  least  48  hours  before  such  trial.** 

In  the  Police  Courts  the  law  is  somewhat  different.  There  is  no  such  pro- 
riflioa  in  the  General  Police  Act,  13  and  14  Vict.,  c.  33,  for  a  pannel  obtaining 
^cUy.    The  only  clause  at  all  bearing  on  the  subject  is  the  349th,  to  the  fol- 
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lowing  e£Fect : — **  That  the  magistrates  of  police,  and  the  sheriff,  with  the 
advice  and  approbation  of  the  Lord  Justice-General  and  the  Lord  Justice- 
Clerk,  for  the  time  being,  shall,  and  they  are  hereby  aathorised  and  lequired, 
when  necessary,  to  frame  rules  and  regtilations,  and  forms  of  procedure,  calcu- 
lated to  despatch  the  business  in  the  easiest  and  most  expeditious  maimeT ; 
and  from  time  to  time  to  alter  and  amend  the  same,  in  order  that  the  proTi- 
sions  of  this  Act  may  be  carried  into  full  execution." 

In  virtue  of  this  clause,  the  magistrates  of  certain  Police  Courts  have  got 
rules  framed  to  the  effect,  inter  alia,  *'  That  when  any  party  applies  for  time 
to  summon  witnesses,  the  clerk  shall  make  a  note  of  such  applicatioD,  if  it  b 
refused,"  etc. 

The  magistrates  of  other  Police  Courts  may  not  have  thought  it  "  necessary 
to  frame  any  rules  or  regulation^  thinking  that  any  rules  and  regalatioia 
would  interfere  with  "  the  despatch  of  the  business  in  the  easiest  and  most  ex- 
peditious manner."  The  magistrates  of  Edinburgh,  for  instance,  and  the  Lor4 
Justice- General  and  the  Lord  Justice-Clerk,  have  never  yet  been  able  to  a^ 
upon  the  rules  and  regulations ;  so  that  the  Police  Conrt  of  Edinburgh  seesi 
to  be  under  no  rule  whatever  in  the  matter. 

In  the  Sheriff  Courts,  and  in  such  Police  Courts  as  have  rules  and  reguli* 
tions,  there  is  a  provision  for  delay,  if  asked  for.  In  the  Sheriff  Courts  it 
must  be  grantea  if  required;  in  the  Police  Courts  it  may  or  may  not  b« 
granted  as  the  presiding  magistrate  pleases. 

But  there  is  no  ;>rovision  that  the  party  should  be  informed  that  he  ro&; 
obtain  delay  on  asking  for  it.  No  doubt,  according  to  certain  of  the  rules  ^un 
regulations,  a  note  of  the  request  for  delay  must,  when  required,  be  made  os 
the  record,  tbis  supposing  the  party  was  made  aware  of  his  power  of  asking. 
But,  even  supposing  he  asks  for  delay,  and  It  is  refused,  his  only  remedy  is  to 
suspend— a  remedy  that  is  not  in  the  power  of  nine-tenths  of  the  parties  wIm 
appear  before  police  bars.  Accordingly,  in  many  of  the  suspensions  where  thi 
sentences  were  set  aside,  we  have  continually  the  averment  made,  that  the 
party  was  not  aware  he  was  entitled  to  delay, — that  he  was  not  informed  tlut 
the  case  could  be  delayed, — that  he  bad  not  known  of  his  power  to  cite  wiv 
nesses  in  exculpation,  etc.  etc. 

No  doubt,  in  many  cases,  the  judges  do  explain  to  the  parties  at  the  btf 
that  they  may  obtain  delay,  if  they  wish  it ;  but,  on  the  other  hand,  Dan/ 
do  not.  They  may  do  so  or  not,  just  as  they  please  or  think  of  it.  There  if 
no  provision  for  the  judge  doing  so. 

So  much  for  the  law  as  it  stands.  Allow  me  now  to  suggest  the  remedy 
A  very  simple  one,  it  seems  to  me,  might  suffice.  Were  it  made  compulsort 
that  every  magistrate  should  inform  every  pannel,  before  asking  him  to  ples^< 
that  if  he  desires  delay  for  48  hours  he  may  obtain  it,  the  pannel  may  desirt 
it,  to  get  professional  assistance,  or  to  get  a  copy  of  the  libel,  or  to  commusi- 
cate  with  his  friends,  or  to  bring  forward  evidence  in  excnlpation,  etc.  Of 
course,  the  magistrate  would  only  be  required  to  make  this  intimation  in  those 
cases  where  the  libel  had  not  been  served  on  the  pannel  48  hoars  before  hi? 
being  placed  at  the  bar.  In  the  event  of  that  having  been  done,  there  wouH 
be  no  need  for  the  intimation. 

To  make  sure  that  this  intimation  was  not  in  any  ease  neglected,  either  fiva 
want  of  will  or  want  of  thought  on  the  part  of  the  magistrate,  it  might  be 
enjoined  that  the  pannel,  in  every  case,  before  being  called  on  to  plead,  should 
be  called  on  to  sign  a  reply  to  the  intimation  on  the  record.  This  would  be  to 
the  effect,  either  that  he  desired  the  case  might  be  ^<  delayed  for  48  hours,*' j^ 
**  at  once  proceeded  with,"  and  the  sheriff  or  magistrate  would  proceed  aocorf- 

^^fi^y-  .  .     . 

Were  this  enjoined,  there  could  be  no  farther  discussions  in  suspensions,  &> 
to  whether  the  party  knew,  or  did  not  know,  he  was  entitled  to  delay-^^^ 
whether  he  knew,  or  did  not  know,  he  could  bring  forward  vritnesses  in  ^^^^' 
pation — as  to  whether  the  judge  told  him  or  not  he  was  entitled  to  delaV)  f<^ 


1857.]  '   GOBBESPOND£NCE.  381 

etc.  It  wottld  be  for  the  benefit  of  the  pMie  in  securing  them  against  op- 
presdon;  it  woald  be  for  the  benefit  of  the  magistrate  in  securing  him 
against  the  imputation  (very  often  a  fidae  one)  of  baring  acted  oppressiyely 
and  with  undue  haste  ;  it  would  be  for  the  benefit  of  the  High  Court  in  saving 
tiieir  time,  and  not  obliging  them  to  examine  into  disputed  questions  of  fact 
as  to  what  took  place  in  the  court  below,  and  as  to  which  they  are  not  in  a 
poBtion  to  decide,  they  baring  nothing  else  to  proceed  upon  than  the  unsup- 
ported statement  of  what  took  place  in  the  inferior  court. 

I  append  two  schedules,  which,  if  passed  into  law,  would  extinguisht  as  it 
seems  to  me,  not  merely  all  such  cases  of  oppression,  but  eren  the  very  allega- 
tioa  of  oppression. — ^I  am,  etc, 

"  An  Enemy  to  Oppression/' 

Scfudule  D, 

At  the  day  of  18 

Compeared  the  said  A.  B.,  who  having  been  informed  that  he  may,  if  desired, 

hare  the  case  delayed  for  48  hours,  that  be  may  get  a  copy  of  the  libel,  or  get 

professional  adrice,  or  communicate  with  his  friends,  or  bring  forward  excul- 

■  fitory  eridence,  or  for  any  other  purpose, — the  said  A.  B.  states,  that  he 

kuKs  the  case  may  be  delayed  for  48  hours  (or  at  once  proceeded  with). 

(Signed)  A.  B. 

Sch£dtde  E. 

The  sheriff  (or  maffistrate)  having  considered  the  foregoing  desire,  hereby 
adjourns  the  diet  to  the  day  of  at  o'clock* 

J  (or  orders  the  case  to  be  at  once  proceeded  with). 
-  (Signed)  Mag. 


i 


I^oie. — ^What  follows,  to  be  added  or  not,  in  the  discretion  of  the  Sheriff  or 
Ma^nstrate : — *^  And  in  the  meantime  grants  warrant  to  incarcerate  the  said 
K  B.  in  the  prison  of  ,  to  be  detained  till  that  time,  or  until  he  finds 

ctation  to  appear  at  all  future  diets  of  Court,  under  a  penalty  of  ." 


CORRUPT  PRACTICES  AT  ELECTIONS. 

A  CORRESPONDENT  writes : — ''  I  trouble  you  to  mention  that,  in  the  Act  of  1854, 

there  sre  very  stringent  rules  for  the  suppression  of  corrupt  practices  at 

deetions  of  members  of  Parliament;  but  the  jurisdiction  under  the  Act  is 

confined  to  the  House  of  Commons.     I  was  engaged  professionally  for  a  candi- 

date  at  the  late  general  election,  who  was  unsuccessful  with  the  constituency 

to  whom  he  had  offered  himself.    I  was  directed  to  collect  all  the  evidence 

possible  to  prove  acts  of  corruption,  and  succeeded  in  procuring  what  I  thought 

sufficient  of  manjf  such  actsy  and  brought  home  to  the  recognised  agents  of  the 

meceasful  candidate.    Before  corresponding  with  English  lawyers,  we  were 

advised  thst  our  evidence  seemed  conclusive,  but  that  the  same  confidence 

o>iild  not  be  placed  in  the  result  of  a  scrutiny  before  a  committee  of  the  House 

of  Commons  as  in  the  judgment  of  a  court  of  law,  and  that,  consequently,  upon 

any  evidence,  uncertainty  to  some  extent  must  prevail.    My  client  had  still 

the  desire  to  try  the  matter ;  but  he  was  further  informed  that  it  was  wholly 

oneeHain  what  length  of  time  the  investigation  might  occupy  the  committee, 

and  that,  taking  the  expenses  of  witnesses,  of  the  committee,  of  law  agents, 

counsel,  and  others  into  account,  it  was  impossible  to  say  whether  the  expenses 

uMght  not  swell  up  to  five  or  even  fifteen  tliousand  pounds.    This  last  piece  of 

ititelllgenee  constrained  my  client  to  abandon  the  project  altogether.     I  have 

lieea  engaged  professionally  among  the  same  constituency  upon  the  occasion  of 

three  dmerent  general  elections,  and  the  same  corrupt  practices  are  continued, 
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Kpyttnnilj  ftom  an  impresmon  that  the  expenses  of  hringing  the  tots  oC 
misoonduct  to  light  are  so  great  that  no  one  will  attempt  it.  In  this  «tT,tk 
Act  of  1854  is  not  hotter  than  waste  paper,  and  people  come  to  the  eonmki 
that  the  only  remedy  is  vote  by  haUot. 

Our  correspondent  has  heen  misadvised.  The  remedy  he  suggests  it  abeii^ 
provided  in  the  statute,  17  and  18  Viet.,  c.  102.  The  Act  imposes  cotsa 
pecuniary  penalties  for  the  offences  of  bribery,  treating,  or  undue  inflsi^', 
and  sect.  9  declares  *'  that  such  penalties  shall  be  recoverable  by  acdoa  or  ni 
by  at^peraan  who  shall  sue  for  the  same  in  or  befiyre  the  Court  ofSemom^  if  & 
ofienoe  be  committed  in  Scotland,  and  not  otherwise.**  Sect.  10  aavs,  **  ItM 
be  lawful /or  am  Criminal  Courts  before  which  any  prosecution  shdl  beini 
tuted  for  any  ofllence  against  any  of  the  provisions  of  the  Act,  to  order  fif 
ment  of  costs  to  the  prosecutor."  By  sect.  14,  the  right  of  action  is  limiy  t 
a  year  after  the  offence.  | 
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COURT  OF  SESSION. 


FIRST  DIVISION. 

Young  v,  Mank. — June  4. 

Proceu — Issues. 

In  an  action  for  payment  of  freight,  the  defender  pleaded  damage  to  i 
cargo  by  reason  of  the  leaky  and  unseaworthy  condition  of  the  Tend.  U 
pursuer  took  an  issue  in  usual  form,  and  the  defender  proposed  to  tdtl 
counter-issue  as  to  the  general  unfitness  of  the  vessel  to  carry  the  gos^i 
safety.  He  pleaded  that  the  contract  was  one  of  safe  carriage.  i2^>M,i 
seaworthiness  of  the  vessel  is  the  only  question  raised  under  the  dtksm 
Counter-issue,  suggested  by  the  Court,  Whether  the  vessel  was  in  a  '  M 
condition?"  approved  of. 

NoRRis  V.  Gilchrist. — June  5. 
Process^(l3  and  14  Ftct,  e.  36,  sect.  2). 
A  pursuer  having  failed  to  obtemper  an  order  to  revise  his  condesceotei 
and  not  having  appeared  at  next  calling, — Held^  that  the  defender  was  wK^ 
titled  to  take  decree  by  default  until  the  process  had  been  transnuttedf 
usual  course  to  the  Lord  Ordinary,  and  the  cause  thereafter  put  to  the  deW 
roll. 

Petitioner,  John  Graham. — June  5. 

Judicial  Factor — Special  Powers, 

Authority  wanted  to  a  judicial  factor  appointed  to  a  trust-estate  incoori 

quence  of  muadministration,  to  make  up  titles  for  the  purpose  of  divisioosi 

sale,  and  of  reduction  of  a  lease  which  had  been  improperly  granted  bj  i 

only  acting  trustee. 

Watt  and  Mazi datory  v.  Watt. — June  5. 
Process^Jury  Trial, 
The  pursuer  of  an  action  of  reduction,  raised  on  the  ground  of  fraud,  iMifiil 
and  circumvention,  and  concluding  also  for  damages,  moved  to  have  the  ft" 
taken  by  commission,  in  respect  that  the  pursuer  himself,  and  most  of  tht^ 
nesses,  were  resident  in  America.  Objected,  by  the  defender,  that  he  w«  <** 
titled  to  have  the  pursuer  in  the  witness-box  for  the  purpose  of  dii^roviiif  >* 
allegations  of  facilitv,  and  that  it  was  incompetent  to  assess  damages  m  uaytM 
way  than  through  the  intervention  of  a  jury.     Motion  reused. 
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Baltour  and  Othbbs  v.  C.  and  J.  Kxrb. — June  6. 
Process — Application  of  Verdict 
Action  against  a  law  finn,  on  the  allegation  that,  in  violation  of  their  duty,  the 
iw-agents  had  purchased  217  railway  shares  which  they  had  been  employed  to 
i\\  by  the  pursuers.  The  case  went  to  trial,  and  the  jury  returned  a  verdict 
>r  the  pursuers  in  so  far  as  regards  100  of  the  shares,  "  inasmuch  as  "  the  de- 
jndere  naving  purchased  the  shares  for  a  third  party,  the  sale  "  fell  through," 
nd  the  defenders  then  '*  appropriated  "  the  shares  without  communicating  with 
le  ponuers.  As  regards  tne  remaining  117  shares,  the  jury  found  for  the  de- 
ndere.  Both  parties  claimed  the  verdict.  Held^  that  the  reason  assi^ed  by 
le  jury  for  finding  for  the  pursuers  was  not  inconsistent  with  such  finding,  nor 
ndered  the  verdict  unintelligible.  , 

Petitioner^  Shirra  Gibbs. — June  9. 
Process — Entail — Intimation, 
In  a  petition  for  dbentail,  it  was  stated  that  there  were  only  two  heirs  of 
itaii  under  the  succession  alive,  those  next  entitled  to  succeed  being  heirs- 
ntioners,  called  under  the  designation  of  heirs  whomsoever.  Intimation  was 
"(iered  to  the  heirs-portioners,  and  it  appearing  that  they  were  minors,  cura^ 
»n  appointed  to  each  of  them  ;  but  hddy  that  their  interest  was  not  that  of 
bein  of  entail,"  and  therefore  that  their  consents  were  not  necessary. 

Petitioner^  Marquis  of  Huntly. — June  9. 
Entail — Improvement  Debt, 
In  an  application  to  charge  an  entailed  estate  with  improvement  debt,  the 
pense  of  a  dog-kennel  allowed;  also  unvouched  payments  to  labourers.  These 
yments  had  lS?en  regularly  entered  in  the  overseer's  books,  and  docqueted  by 
i  factor  as  correct.  They  were  further  verified  by  formal  depositions  of  the 
Krseer  and  factor  before  a  magistrate.  The  expense  of  watchers'  honses  on  a 
er  forest,  at  a  distance  from  tne  mansion-house,  disallowed. 

Peodie  or  DoDDS  and  Others  o.  Mac  vicar  and  OTBv.^^-June  12. 
Erasure —  Vitiation  of  Codicil. 
Bj  trust-deed,  the  late  Mrs  Doig  bequeathed  certain  legacies,  and  appointed 
1^ lapsed  legacies  should  go  to  certain  parties,  amongst  others  the  pursuers. 
Y  codicil,  she  dealt  with  various  lapsed  legacies,  making  bequests,  each  in  a 
nplete  clause.  Thirty-one  words  in  the  codicil  were  written  on  an  erasure. 
>«/  formed  a  complete  clause,  being  a  warrant  of  infeftment.  The  property 
which  they  referred  was  held  burgage.  The  clauses  immediately  before 
d  after  were  also  complete,  and  afforded  no  clue  to  what  had  been  originally 
itten.  The  pursuers,  on  the  ground  that  the  codicil  patrimonially  injured 
^  brought  thb  reduction  of  the  codicil  as  being  vitiated  and  erased  in 
mtialibus.  The  erasure  was  not  noticed  in  the  testing  clause.  The  pursuers 
erefore  pleaded,  that  the  presumption  was,  that  the  erasure  was  made  after 
3  execution  of  the  deed  ;  and  that,  it  being  impossible  from  the  deed  itself  to 
«rtain  what  were  the  words  erased,  the  whole  deed  must  be  set  aside ;  the 
Bsumption  being,  that  what  was  originally  written  on  the  place  now  erased 
«  a  burden  or  bequest  in  the  pursuers*  favour.  Held^  that  for  the  last  pre- 
Dption  there  was  no  authority  ;  that  to  set  aside  the  deed  would  clearly  be 
deny  effect  to  the  will  of  the  testatrix ;  that  the  erasure  of  one  legacy  did 
t  vitiate  another ;  and,  therefore,  that  although  what  was  written  on  the 
tsure  could  not  be  held  as  authentic,  the  reduction  of  the  whole  codicil  must 
refused. 

Grum  EwiNG  V.  Ewinq's  Trustees.— June  12. 
TVust  Settlement — Construction. 
A  testator,  in  framing  his  trust  settlement,  contemplated  two  different  con- 
igencies — ^nb  leaving  or  his  not  leaving  issue.    In  the  event,  which  happened, 
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of  his  not  leAving  issue,  his  landed  estate  was  to  go  to  the  pursoer,  under 
hurden  of  L.4€f,000,  to  be  paid  by  him  for  the  purposes  of  the  trust ;  and,  u 
the  testator's  widow  was  to  liferent  the  estate,  the  pursuer  was  also  to  h&re 
the  interest  of  L,40,000  in  the  mean  time,  till  the  beneficial  enjoyment  of  tl\e 
estate  should  open  to  him.  Under  the  sixth  purpose  of  the  trust,  in  the  event 
of  the  testator  **  leaving  a  lawful  child  or  children,"  the  pursuer,  who  vonlii 
not  then  get  the  landed  estate,  was  to  be  paid  a  legacy  of  L.20,(K)0.  This 
legacy  was  qualified  by  the  intrinsic  declaration,  "  that  it  should  only  be  pay- 
able*' to  the  pursuer  in  the  event  of  his  not  succeeding  to  the  landed  estate. 
But  there  were  words  in  the  seventh  purpose,  which,  in  one  view,  might  be 
held  to  import  into  that  purpose,  by  a  reference,  the  bequest  of  L^O^OOO. 
That  clause  also  contained  a  declaration,  that  the  interest  of  the  L.40,000  given 
to  the  pursuer  was  to  be  given  to  him  from  the  date  of  payment,  not  of  ant 
legacy  to  himself,  but  of  the  legacies  to  his  brothers  therem  bequeathed.  The 
pursuer  now  claimed  the  legacy,  although  the  testator  left  no  children.  Reli 
that  the  arrangement  the  most  intelligible,  and  the  most  consonant  to  the 
general  structure  of  the  deed,  was,  that,  if  the  testator  left  children,  the  poi- 
suer  was  to  get  the  L.  20,000 ;  if  he  left  no  children,  the  pursuer  was  to  gcttht 
landed  estate,  under  a  certain  burden,  with  an  interim  allowance  during  the 
widow's  liferent;  but  that  the  right  to  the  land  and  the  legacy  of  L.20,OOOTere 
incompatible. 

Lord  Blanttrb  v.  The  Glasgow,  Paisley,  and  Gbebnock  Railway 

Company. — June  18. 

StattUovy  Ohligaiion — Dressing  of  Railway  EmbankmenU^  etc. 

The  Glasgow,  Paisley,  and  Greenock  Railway  Company  obtained  an  Act, 
which  provided  "  that  the  slope  of  all  cuttings  and  embankments  formed  on 
the  estates  of  the  Lord  Blantyre,  shall,  at  the  expense  of  the  said  Compaoy,  be 
dressed  and  finished,  and  afterwards  maintained  in  a  neat  and  sufficient  manner; 
and  where  not  in  rock,  such  slopes  shall  be  sown  and  soiled,  and  maintained  is 
grass ;  and  the  said  Company  shall  not  be  entitled  to  make  any  use  of  the 
slopes  of  such  cuttings  and  embankments  as  may  become  their  property, 
except  by  planting  the  same,  with  consent,  in  writing,  of  the  said  Lord  Blan- 
tyre, his  heirs  and  successors,  or  by  cutting  the  grass  thereof.*'  In  an  action  to 
enforce  this  obligation,  the  Railway  Company,  in  defence,  pleaded  that,  under 
the  statute,  they  were  not  bound  to  make  the  slopes  of  the  embankments  an 
ornament  to  the  landscape.  All  they  became  bound  to  do,  was  to  prevent 
their  being  an  eyesore,  or,  at  most,  that  they  should  be  in  keeping  with  the 
surrounding  country,  which  was  here  not  in  a  state  of  high  cultivation.  The 
embankments  were  covered  with  rough  natural  gi-ass,  intermixed  with  furze 
and  broom,  which  sufficiently  fulfilled  the  requirements  of  the  statute.  VefeMd 
repeiUd, 

Jack  or  Craiq  v,  Cbaig. — Jum  19. 
Proof  by  Commismn. 

Reduction  of  a  disposition  eas  eapite  lecH,  Issues  having  been  adj  usted,  the  ca5e 
was  remitted  to  the  Lord  Ordinary,  who  now  reported  a  motion  of  the  pursuer, 
to  have  the  evidence  taken  on  commission  instead  of  before  a  jury,  in  resytti 
of  the  trifling  value  of  the  property  in  dispute.  His  lordship  expressed  himself 
in  favour  of  the  proposal,  the  case  not  being  one  of  the  cases  ennmerated  io 
the  13  and  14  Vict.,  c.  36,  sect.  49,  for  jury  trid.     Motion  granted. 

Peter  Halkett,  Petitioner.^ June  23, 
Poors^  RoU— Objection  to  Certificate. 
In  an  application  for  the  benefit  of  the  poors'  roll,  the  lawyers  on  the  frv^* 
bilia  causa  reported  favourably,  but  directed  the  attention  of  the  Court  to  the 
want  of  a  oertificate  by  the  petitioner,  under  *'  the  hands  of  the  minister  m 
elders,  with  regard  to  their  Knowledge  of  his  circumstances  and  character,  ai 
required  by  the  Act  of  Sederunt."     Pleaded  for  the  petitioner,— The  Act  of 
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Sederaot  prt«eribed  merely  an  examination,  although  it  was  technically  known 
as  a  oertilicate.  The  facts  to  be  certified  after  examination  were,  whether  the 
sUtements  of  the  applicant  rested  on  his  own  authority,  or  consisted  with  the 
knowled;^  of  the  certifiers  ;  and  also  whether  the  applicant  was  worthy  of 
aedit,  if  they  knew  nothing  of  the  matters  spoken  to.  The  Court  could  remit 
wheo  there  was  any  omission  in  regard  to  one  of  these  fiicts ;  but  after  a 
faroonhle  report,  an  objection  to  the  certificate  came  too  late.  Objected,  it 
was  never  too  late  to  prevent  an  improper  party  getting  on  to  the  poors'  roll. 
There  was  here  no  certificate,  and  it  was  not  now  competent  for  the  petitioner 
to  supply  the  want.  Held^  that  there  must  be  a  new  remit  to  grant  a  certifi- 
cate ;  that  the  applicant  could  emit  a  new  declaration,  and  within  three  months 
of  its  date,  get  a  certificate  and  make  a  new  application. 

Pditumer's  Authorities,— Qummg,  January  27, 1831,  9  S.  342 ;  A.  B.,  June 
21, 1832, 10  S.  673;  A.  B.,  July  9, 1836,  14  S.  1 120. 

Dabqie  v.  Magistrates  of  Forfab. — June  23. 
Jury  Trial— Expenses. 
A  new  trial  having  been  granted,  on  the  ground  that  the  verdict  was  contrary 
tA  eridence :  Heldy  that  there  was  no  absti-act  rule  that  payment  of  the  ex- 
panses of  the  last  trial  was  a  necessary  condition  of  granting  a  new  one. 
Graham  or  Hai^udat  v.  Morrisons. — June  24. 
Proceaa-^ury  JS^ial — Court  of  Session  Act,  sect,  40. 
lunes  having  been  adjusted  in  this  case  on  20th  June,  it  was  remitted  to  the 
Lord  Ordinary.     On  the  23d  the  pursuers,  under  section  40  of  the  Court  of 
^c»on  Act,  moved  the  Lord  Ordinary  to  fix  a  day  for  trial  before  himself. 
Hii  I^ordship  continued  the  cause  till  the  following  Saturday  for  the  purpose 
tf  doii^  80  ;  but  in  the  mean  time,  the  defenders  gave  notice  of  trial  for 
Ae  attingsy  which,  would  have  the  effect  of  taking  the  cause  from  the  Lord 
Ordinary.    Held,  that  the  defenders'  notice  was  incompetent,  and  must  there- 
fore be  discharged. 

CJoLViN  V.  Short  and  Co. — June  26. 
Coniraet  of  Sale — Presentment  of  Order  for  Payment, 
Short  and  Co.  of  Glasgow  contracted  with  Colvin  of  Glasgow  for  the  pur- 
cW  of  2000  tons  of  pig  iron,  the  price  to  be  paid  in  cash  in  London  on 
23d  November  1853,  in  exchange  for  storekeeper's  warrants.  There  was  no 
specification  of  the  particular  place  in  London  where  the  exchange  was  to  be 
Jl^e :  the  purehaaeia  bad  a  place  of  business  in  London ;  the  seller  had  none. 
^  22d  November,  the  seller  wrote  to  the  purchasers  in  London*  annexing 
*"  ioToice  of  200O  tons  m.n.,  due  in  London  to-morrow,  for  which  I  have  passed 
oideiB  on  yon  for  Western  Bank  for  L.4037, 10s.,  respectively,  to  which  your 
^tention  will  oblige.  Am  uncertain  whether  they  shall  be  presented  through 
the  Union  Bank,  or  Jones,  Uoyd,  and  Co. ;  roost  probably  the  former.'*  On 
*^e  day,  the  Western  Bank  transmitted  to  the  Union  Bank  of  London  certain 
bills  **  for  acceptance  and  return,*'  including  the  drafts  for  the  price  of  the  iron 
iQ  que8tk>n.  The  letter  of  advice  and  the  warrants  were  both  received  in  Lon- 
don about  half.past  three  of  the  23d.  The  warrants  were  not  nresented  till  the 
jBoming  of  the  24th,  nor  intimation  made  by  the  Union  Bank  that  they  were 
|&  the  bank's  possession.  The  defenders  then  refused  to  pay.  In  an  action 
||T  the  pursuer  for  the  price,  he  pleaded  that  be  had  done  all  that  was  incum- 
bent on  him  to  do,  and  that  it  was  the  defenders'  duty^  to  have  gone  to  the 
bank  and  paid  the  money  on  the  23d.  Bepliedy  there  being  no  place  specified 
'^  payment,  the  defenders  were  entitled  to  wait  in  their  coim ting-room  till 
the  wanants  were  presented.  Heldy  that  presentment  was  an  essential  con- 
ation of  the  contract ;  and  no  usage  having  been  established  to  the  contrary, 
^1^  there  having  been  a  failure  in  that  condition,  the  contract  was  no  longer 
''Punitive  after  the  23d  ;  therefore  defence  sustained. 
VOL  t — ^50.  yn.  JULY  1867.  o  c  c 
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Q1LLB8PIK  V,  RvBSKLL. — June  26. 
Res  Judicata, 
Rednction  bv  the  proprietor  of  Torbanehill  of  a  mineral  lease,  on  the 
ground  of  fraadalent  misrepresentation  and  concealment  by  the  defenders,  hU 
tenants,  of  the  quality  of  the  mineral  which  was  the  subject  of  the  lease. 
Defence^ — Res  judicata,  in  respect  of  a  previous  action  on  the  same  grodoii 
having  been  already  dismissed.  Repelled,— -on  the  ground  that  the  two  actions 
were  essentially  different,  in  respect  that  the  last  action  did  not  aver  knowledge, 
but  simply  that  the  defenders  were  aware,  or  had  good  reason  to  believe,  id  the 
existence  of  the  mineral  in  the  lands  of  Torbanehill ;  whereas,  the  present 
action  proceeded  on  the  ground  of  positive  knowledge  in  point  of  &ct.  It  did 
not  follow  that  two  actions  laid  as  fraud  were  necessarily  the  same. 

Thomas  M^Ewan,  Petitianer. — June  27. 
Factor  loco  tutoris. — Recall  0/ Appointment. 
A  factor  loco  tutoris,  appointed  in  1847,  now  applied  for  recall  of  his  ap- 
pointment, on  the  ground  tnat  his  cautioner  having  died,  he  was  unable  to  fiul 
new  caution,  from  the  annoyance  and  risk  which  his  former  cautioner  ex- 
perienced in  consequence  of  his  having  been  obliged  to  defend  the  pupils'  in. 
terests  in  several  actions,  at  the  instance  of  the  mother  and  stepfather  of  the 
pupils.  The  application  was  now  opposed  by  the  mother.  But  the  Court, 
without  expressmg  an  opinion  on  the  point,  whether  a  factor  loco  tutoris  is 
entitled  to  resign  at  pleasure,  and  without  assigning  sufficient  cause,  intimated 
their  opinion,  that  the  factor  had  here  set  forUi  reasonable  grounds  for  having 
his  appointment  recalled. 


SECOND  DIVISION. 

F0ULD8  V.  Thomson. — June  10. 

Oaming  and  Wagering-Speculative  Transactions  in  Stock-Statute  8  on^  9 
Vict.  e.  109,  sect.  18. 

Foulds,  a  stockbroker  in  Glasgow,  was  employed  to  make  sales  and  purcha5es 
of  shares  in  joint-stock  companies.  These  sales  and  parchases  were  ppeculatirc 
transactions,  and  ordered  by  the  broker's  constituent  with  the  view  of  nining 
the  difference  on  the  settling  day  between  the  prices  at  that  date  and  those  at 
which  he  had  bought  or  sold,  he  very  often  not  being  possessed  of  the  shares 
sold,  or  not  intending  to  take  up  the  shares  purchased  for  him.  These  were 
nevertheless  transactions,  for  implement  of  which  the  broker,  if  not  the 
principal,  was  liable  by  the  rules  of  the  Exchange,  and  it  was  necessary  to  pro- 
cure another  person  to  undertake  the  performance  of  the  obligation,  who  paid 
or  received  the  difference,  according  as  the  price  of  the  stock  operated  with  had 
risen  or  fallen  in  the  market.  Foulds  raised  this  action  for  the  balance  due 
him  by  his  employer,  being  his  charge  for  commission  and  advances  during  a 
long  course  of  these  speculations.  The  defence  urged  was,  that  these  transac- 
tions being  of  the  nature  of  gaming  or  wagering,  no  action  would  lie  between 
the  parties  to  them,  and  neither  were  the  subordinate  contracts,  as  between 
the  principals  and  the  brokers,  actionable.  Held,  that  the  purchases  and  sales 
were  not  such  contracts,  '<  by  way  of  gaming  or  wagering,'*  in  the  view  of  the 
law,  as  not  to  be  actionable,  though  (it  was  remarked  by  the  Lord  Justice- 
Clerk)  they  might  come  within  the  popular  definition  of  gambling  transactions, 
and  that  the  broker  was  entitled  to  oe  paid  his  commission  and  advances. 

Authorities.^StAiuteB  7  Geo.  II.  c.  28 ;  10  Geo.  II.  c.  8 ;  and  8  and  9  Vict 
c.  109;  Smith  on  the  Law  of  Contracts,  pp.  177, 181,  and  203;  Wells  and 
another  v.  Porter,  April  29, 1836,  ii.  Bing  (N.  S.),  p.  722  ;  Josephs  9.  Ptbrer, 
Q,.  B.,  Feb.  4, 1825,  lii.  Bam.  and  Cres.  p.  639  ;  Knight  v.  Chambers,  Jan.  2d, 
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1855,  L  English  Jarist  (N.  S.).  p.  526;  Addison  on  Contracts,  p.  117 ;  Hibble- 
white  9.  M'Morine  (Exchequer),  1839,  r.  Mees  and  Wels,  p.  462  ;  Knight «. 
Fiteb,  Jan.  23,  1855,  zxiv.  (N.  S.)  Law  Journal  (Common  Law  Reports),  p. 
122 ;  JesBop  v.  Latwyche,  Dec.  5, 1854,  xxiv.  (N.  S.)  Law  Journal  (Exchequer), 
p.  65 ;  Gnzewood  v.  Blane,  Nov.  20, 1851,  xi.  Scott's  Common  Law  Reports^ 
p.  538 ;  Cope  v.  Rowans  (Exchequer),  18869  ii*  Mecs  and  Wels,  p.  149 ;  Kus- 
seil  on  Factors  and  Brokers,  p.  177 ;  Oakley  v,  Rigby,  May  4, 1836,  xii.  Bing, 
p.7d2;  Ersk.  Inst.,  ill.  I.  10;  Bell's  Com.,  ii.  p.  300. 

Ubquhart  V,  Gbioob. — June  12. 

Reparation— Agent  and  Client — Culpable  Negligence  of  Professional  Duty  on 
the  part  of  a  Lqu^  Agent, 

A  procurator  in  a  Sheriff  Court  was  employed  to  raise  an  action  for  a  debt 

twenty  years  old.     The  claim  was  referred  to  the  defender's  oath,  who  was 

assoilzied.     In  another  action  for  the  same  debt,  raised  in  the  shape  of  a  count 

tad  reckoning,  a  proof  was  allowed.   The  pursuer's  agent  led  no  proof,  and  after 

eircomduction  of  the  term  for  proving,  decree  of  absolvitor  was  pronounced,  and 

«a«  reclaiming  petition,  the  sherifT-depute  adhered.     The  pursuer  then  raised 

this  action  against  her  agent,  concluding  that  he  should  be  decerned  to  pay  her 

tbe  sum  sued  for  in  these  actions,  as  damages  for  the  loss  she  had  suffered 

toroogh  his  wilful  and  culpable  neglect  of  his  professional  duties,  in  so  far  as 

ie  failed  to  intimate  to  the  pursuer  the  interlocutor  allowing  the  proof,  and 

fiuJed  to  cite  and  examine  witnesses,  though  they  were  at  hand  and  ready  to 

he  adduced.  The  Court  assoilzied  the  defender.   It  was  remarked  that,  although 

io  the  conduct  of  causes  in  the  Sheriff  Court  for  ignorant  clients,  much  must 

be  left  to  the  discretion  of  the  agents,  it  was,  in  the  general  case,  the  duty  of 

te  a^ent  to  intimate  to  his  client  an  interlocutor  allowing  a  proof.     The 

(ieeisioii  of  the  Court  was  rested  chiefly  on  the  pursuer  not  having  condescended 

on  any  writings  she  could  have  produced,  or,  supposing  parole  proof  competent, 

OQ  any  facts  she  could  have  so  proved,  or  the  names  of  witnesses  that  might 

h^ve  been  adduced ;  and,  also,  on  the  defender  having  been  assoilzied  by  the 

^eriir  before  whom  both  the  actions,  in  which  he  had  acted  as  the  pursuer*B 

ftirenty  had  been  conducted.     Observed,  that  the  same  rules  which  regulate  the 

liability  of  messengers  do  not  apply  in  the  case  of  law  agents  employed  to 

conduct  actions. 

Purtuer't  ^ti^AortaV^.— Macniillan  v.  Gray,  March  2,  1820,  F.  C;  Macfar- 
Une*s  exers.  v.  Ferguson,  June  26, 1834,  xii.  S.  and  D.  p.  824 ;  Anderson  v, 
Torrie,  Jan.  31,  18579  ^i^-  ^'  P*  ^^^ 

Lennan  v.  Addie  and  Miller Jttne  19. 

Reparation — Liability  of  a  Mctsterfor  Injury  to  a  Workman  caused  by  the 
Negligence  of  a  Fellow-workman, 

Lennan,  while  employed  under  the  orders  of  an  overseer  in  the  defenders' 
coal  pit,  was  injured  by  a  fall  from  the  roof,  in  consequence  of  which  his  leg 
Inquired  to  be  amputated.  In  defence,  it  was  urged  that  the  defenders'  work- 
Often  had  taken  all  reasonable  precautions  for  the  safety  of  the  roof,  and  the 
Menders,  therefore,  were  not  responsible;  that  the  pursuer,  as  a  redds- 
man,  whose  duty  as  such  was  to  attend  to  and  secure  the  safety  of  the  roof, 
was  bound  to  have  seen  to  its  safety  himself  before  venturing  to  work  under 
it,  and  that  if  any  person  was  blameable  for  the  injury  it  was  the  pursuer's 
fellow.workman,  under  whose  orders  he  was  working,  and  for  whom  the 
defenders  were  not  responsible.  The  Court  adhered  to  the  Lord  Ordinary's 
interlocutor,  which  found,  in  point  of  fact,  that  the  roof  was  dangerous,  that 
ito  sufficient  means  had  been  used  to  support  it,  that  the  pursuer  was  engaged 
in  clearing  away  what  had  recently  fallen  when  he  was  injured,  and  that  he 
M  been  ordered  to  do  so  by  the  gaffer  or  overseer ;  and  miding,  in  point  of 
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law,  that  the  defenders  were  liable  to  the  pursuer  for  the  injury  leralting  from 
the  negligence  of  their  servant,  in  not  making  sure  that  the  roof  wis  safe, 
before  sending  "the  pursuer  to  work  under  it.  The  defence,  thai  the  punuer 
was  employed  at  the  time  as  a  reddsman,  was  held  not  to  hare  been  prored. 

Magistrates  of  Dundee  «.  Morris  and  OTHKES^-Jiine  26. 

Testammi — Conslructton, 

The  late  John  Morgan  left  several  testamentary  writings,  some  of  them  holo- 
graph. This  acUon  was  raised  by  the  magistrates  of  Dundee,  as  representing 
the  tovm  council  and  community  of  Dundee,*  to  have  it  found  that  the  testar 
mentary  writings  contained  a  valid  legacy  and  bequest  of  the  whole  residue  of 
the  deceased's  means  and  estate,  ot  ks  much  thereof  as  might  be  necessary  for 
the  purpose  of  erecting  and  establishing  in  Dundee  an  hospital  for  100  boys. 
The  deeds  founded  on  were  three  in  number.    By  the  first,  he  annuUed  all 

Srevious  deeds,  and  the  deed  ran, — **  I  wish  to  establish  in  the  town  of  Dooj 
ee,  an  " — ^here  some  lines  were  deleted  commencing  with  the  word  *^  hotyitd^ 
The  deleted  words  specified  an  establishment  similar  to  Heriot's  hospital  ia 
Edinbui^h.  There  remained  nnddeted,  **  the  inhabitants  of  Dundee  to  have  i 
preference,"  etc.  A  iubsequent  writing  bore,  "  I  hereby  wish  only  100  boys  to 
be  admitted  to  the  hospital  in  Dundee,"  etc  By  three  other  holograph  writ- 
ings he  left  some  bequests ;  and  a  writing  or  memorandum,  not  in  the  deoeased's 
hand- writing,  made  certain  provisions  with  reference  to  the  hospital,  and  to 
the  disposal  of  his  property,  and  enumerated  the  legacies  bequeathed  in  pT^ 
vious  writings.  It  was  argued  that  the  word  "  hospitsl'*  was  deleted  by  mii> 
take,  and  the  Court  might  read  it  as  undeleted,  so  as  to  give  effect  to  tbeoro- 
▼tsions  in  the  other  deeds,  which  should  all  be  read  together.  The  Court  hS 
that  no  valid  bequest  had  been  made ;  observed,  per  Lord  Justice-Clerk^ 
That  the  writings  appeared  to  be  mere  deliberative  jottings,  and  to  hold  thai 
they  were  anything  else  would  be  the  strongest  case  of  making  a  will  fori 
man  that  had  ever  occurred. 

Purguert^  Authorities. — Btoddart  «.  Orant  and  others,  in  H.  L.  June  % 
1862,  i.  McQueen,  p.  163 ;  Keillor  or  Wedderspoon  «.  Thonoson's  Trustee 
Dec.  16, 1824,  iii.  S.  and  D.,  p.  279  ;  Keillor  v.  Thomson's  Trustees,  Jnoe  1^ 
1826,  iv.  S.  and  D.,  p.  724 ;  Leach  «.  Micklem,  May  27, 1806  (K.  Bench),  vi 
East,  p.  486 ;  Martin  v,  Gardiner,  June  1,  1836  (Chancery),  viii.  Simond,ix 
73;  Earl  of  Strathmore  v.  Strathmore's  Trustees,  July  30,  1840  (H.  h.%i 
Robinson's  apps.,  p.  189 ;  Macfariane  v.  Macintyre,  March  21, 1809,  Fac.  Col.; 
Ersk.  Inst.  iii.  ix.,  sect.  14  ;  Stair  iv. — ^xlii.,  sects.  19—21. 

Defender^  ^ti<Aorc7Ms.^Rankine  v.  Reid,  Feb.  7,  1849,  xi.  D.  p.  ^; 
Grants  (Leith's  Trustees)  v.  Shepherd,  July  21, 1847,  in  H.  L.  vi.  Bell's  app&, 
p.  163. 

Mann  v.  Diokson.— «7u(^  1. 

BankrupU^^TruAet^SM.  19  oful  20  Ftef.  c.  69. 

At  a  meeting  of  the  creditors  on  a  sequestrated  estate,  Mann  was  eleet«i 
trustee  by  a  majority  in  number  and  value.  Dickson,  a  candidate  for  the 
oflSce  of  trustee,  objected,  that  Mann  had  entered  into  an  arrangement  witii 
OgUvy,  a  creditor  to  a  large  amount,  and  also  a  candidate  for  tlie  trusteeabiis 
to  the  efl'ect,  that  the  latter  should  withdraw,  and  eive  Mann  the  support  (» 
his  own  vote  and  of  those  creditors  whom  he  could  influence,  Mann  under- 
taking,  if  elected,  to  give  him  employment  in  the  business  of  the  sequeBtration. 
with  such  remuneration  as  Mann  should  fiT,  The  sheriff  found  that  the  cie^ 
tion  had  been  brought  about  by  illegal  means,  and  was  null  and  void,  diV 
chaiged  Mann  from  proceeding  in  the  execution  of  the  trusteeship,  and  appointed 
the  creditors  to  meet  and  choose  a  trustee  different  from  Mann  and  in  his  room. 
The  Court  dismissed  an  appeal  at  Mann's  instance. 

Auik<m%i€i.'^\i,  Beira  Corns,  p.  371 ;  Macgowans  v.  Tod,  Dec.  13, 1808»  Ftf 
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Col ;  Stol.  6i  Qeo.  HI.  c.  37;  Cfaeyne  v.  Oathrie,  Jalj  3, 1828,  vi.  Sh.  p. 
1050;  fiaiJton  v.  Madarpn,  July  8, 1835,  xiii.  Sh.  1076 ;  A.  B.  v,  Beny,  June 
10, 1837,  XT.  8k.  p.  1107. 

M'VlCAB  V,  fijCKB. — Jufy  2. 

DUiffencB^Pomdmg^Wmrramt  ofSaU^Stat.  1  and  2,  e.  114  {DUigenee  Act). 

A  warrant  of  sale  of  poinded  effects  was  suspended  upon  various  grounds.  The 
gronnd  of  suspension  chiefly  relied  on  was,  that  the  warrant  did  not  specify 
the  place  at  which  the  sale  was  to  take  place,  in  terms  of  the  26th  section  of 
the  DiJi^nce  Act.  The  Court  held  this  to  he  a  statutory  requisite,  and  iiassed 
the  note  of  suspension. 

ioMoriitef.— Tait's  Justice  of  Peace^  p.  ^l  (fourth  edition) ;  ii.  Beirs  Coma. 
p.  63;  Kerr  v.  Barbour,  May  30, 1837,  xv.  S.  and  D.  p.  1041. 


(f^ttgliBli  €ut^. 


ArpoRnonMEifT. — Tenant  far  lAfe  entUM  to  Revarnan  in  Fte-^^  amd  5 
Wjil.  IV.,  c.  22.  R€  CtaUn^M  EstaU,  6  W.  R.  644.^Under  the  4  and  6  Will. 
IV.,  c.  22,  all  rents  aerWce  reserred  on  any  lease  by  a  tenant  in  fee,  or  for  any  life 
iiilerest,  and  all  rent-charge,  etc.,  made  payable  or  coming  due  at  fixed  periods, 
«n  to  be  apportioned,  so  that,  on  the  death  of  any  person  interested  in  such 
Afits  etc.,  or  on  the  determination,  by  any  other  means,  of  the  interest  of  any 
nch  person,  he  or  bis  executors  shall  be  entitled  to  a  proportion  of  such  rente, 
ttc,  according  to  the  time  which  has  elapsed  from  the  commencement  or  last 
ptyment  thereof.  In  Browne  v.  Amyot  (3  Hare,  173) — ^where  the  question 
»ise  between  the  heir  and  personal  representative  of  a  tenant  in  fee  simple-- 
Wignuu,  V.G.,  held  that  the  statute  applied  to  cases  in  which  the  interest  of 
the  ptnon  interested  in  sueh  rents  and  payments  was  terminated  by  his  own 
(iath,  or  by  the  death  of  some  other  person,  but  did  not  apply  to  the  case  of  a 
teoant  in  fee^  or  provide  for  apportionment  of  rent  between  the  real  and  per* 
fi^nal  representatives  of  such  person  whose  interest  was  not  terminated  at  his 
death.  The  ground  of  his  Honour's  decision  was,  that,  upon  the  construction 
of  the  Act,  the  death  of  the  person  interested  in  the  rent  or  other  payment, 
t&iut  be  understood  as  a  deatn  occasioning  the  determination  of  the  interest, 
which  was  not  the  case  where  an  owner  in  fee  simple  died.  Wood,  V.  C, 
followed  this  decision,  and  somewhat  enlarged  its  application,  in  the  recent  case 
of  Re  dulow's  Estate.  In  that  case,  upon  the  deatn  of  a  person  who  was  en- 
titled, under  a  will  as  tenant  for  life  in  possesdon,  with  the  reversion  in  fee  in 
tutoself  as  the  right  heir  of  the  testator,  a  question  arose  as  to  apportionment 
^ween  his  executors  and  co-heirs.  It  was  contended,  on  behalf  of  the  for- 
ager, that  the  case  was  within  the  provisions  of  the  statute,  the  interest  of  the 
tenant  for  life  having  determined  by  his  death.  The  Vice- Chancellor,  how* 
«ver,  held  that,  as  the  tenant  for  life  had  dso  an  immediate  rcTersion  in  fee 
expectant  upon  hts  own  death  without  issue,  there  had  been  no  breach  in  the 
meoesrion,  ao  as  to  entitle  the  executors  — Sididtars*  Journal, 

Bahkeb  and  Oustombr. — B.  had  an  account  with  a  branch  bank  at  C,  the 
business  of  which  was  kept  quite  distinct  from  the  business  of  the  other  branches 
of  the  same  banJc.  He  drew  a  cheque  upon  the  C.  bank,  and  gave  it  to  D.,  who 
Panted  it  at  another  branch  where  he  was  known,  and  received  the  money. 
The  cheque  was  presented  without  delav  at  the  0.  bank,  and  payment  of  it  re- 
fused, B.  having  just  before  drawn  out  his  balance.  On  an  action  by  the  bank- 
ing company  to  recover  back  the  money  so  paid,  it  was  held  that,  under  the 
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circttmstances,  the  cheque  ooqld  not  be  considered  u  having  been  dnwn  apon 
any  but  the  branch  bank  at  C. ;  that  the  payment  of  it  by  the  other  biuch 
was  not  a  payment  by  them  as  bankers,  but  a  payment  to'D.  on  his  credit,  as 
if  thev  had  cashed  a  bank-note,  and  that  they  were  entitled  to  recover  back 
from  him  the  money  so  paid.  **  To  hold,"  said  Lord  Campbell,  C.  J.,  **  th&t 
the  customer  of  one  branch,  keeping  his  cash  account  there,  has  a  right  to  have 
his  cheques  paid  at  all  or  any  of  the  branches,  is  to  suppose  a  state  of  ctrcQin* 
stances  so  inconsistent  with  any  safe  dealing  on  the  part  of  the  bankers,  that  it 
cannot  be  presumed  without  direct  evidence  of  such ;  and  the  giving  on  the  ODe 
hand,  and  the  accepting  on  the  other,  of  a  limited  credit,  seems  intended  to 
guard  against  such  an  inference."— (Woodland  v.  Fear,  29  L.  T.  Rep.  106.) 

Partnrbship. — Racehorse.  —  It  was  agreed  between  A  and  B,  the  joint 
owners  of  a  race-horse,  that  the  exfMtise  of  keep  and  training  should  be  divided; 
and,  if  he  won,  the  profits  were  to  be  divided  ;  if  not,  the  Toss.  The  expense 
was  all  borne  by  B,  and  was  held  to  be  recoverable,  as  an  advance  of  capital  made 
by  one  partner  at  the  request  of  the  other ;  for,  although  this  might  be  a  pait- 
nership  in  the  management  of  the  horse,  it  was  not  a  partnership  in  the  hom 
it8elf.---(French  v.  Stirling,  29  L.  T.  Rep.  127.) 


^hstrarts  nf  3^illa  in  parliaments 

THE  COURT  OF  SESSION  BILL. 

F<wer  to  the  Lord  President  to  take  Measures  for  promcHng  Despatch  oj 

Business, 

I.  It  shall  be  lawful  for  the  Lord  President  of  the  Court  of  Session,  from  time 
to  time,  as  it  shall  appear  to  him  to  be  necessary  or  expedient,  with  a  viev  t« 
promote  the  due  despatch  of  the  business  of  the  Court,  to  transfer  causes  frofo 
the  one  Division  of  the  Court  to  the  other,  and  from  any  one  Lord  Ordinsrrto 
any  other  Lord  Ordinary,  to  such  extent  as  he  shall  judge  to  be  necessary  or  ex-; 
pedient,  for  the  purpose  of  promoting  despatch  and  preventing  delay ;  and  to 
enable  the  said  Lord  President  to  exercise  such  power,  it  shall  be  lawful  for  bin 
to  require  the  Keepers  of  the  Rolls  of  the  respective  Divisions,  the  Principal  txA 
Depute  Clerks  of  Session,  and  the  Clerks  of  the  several  Lords  Ordinaries,  or  any 
of  them,  to  transmit  to  him,  from  time  to  time  as  he  shall  direct,  lists  of  the  vbok 
causes  depending  before  snch  Divisions  respectively  and  the  several  Lords  Or<ii* 
naries,  and  also  to  attend  upon  him  from  time  to  time,  and  give  such  infurmatioQ 
in  regard  to  such  lists,  and  the  state  of  the  business  generally,  as  he  may  re- 
quire. 

Lord  President  may  order  Lists  of  Causes  transferred. 

II.  When  the  said  Lord  President  shall  at  any  time  judge  it  necessary  to 
transfer  causes  from  the  one  Division  to  the  other,  or  from  any  one  Lord  CMi- 
nary  to  any  other  Lord  Ordinary,  under  the  power  hereby  given,  he  shall  require 
to  be  prepared  a  list  or  lists  of  the  causes  so  transferred ;  and  every  such  li^t 
shall  have  a  title  specifying  the  Division  from  which,  or  the  Lord  Ordinary  froo) 
whom,  and  also  the  Division  to  which,  and  the  Lord  Ordinary  to  whom,  tbe 
transference  is  made,  and  bearing  that  such  transference  is  made  by  the  Lord 
President  under  the  authority  of  this  Act ;  apd  every  such  list  shall  m  dated  and 
subscribed  at  the  end  thereof  by  the  said  Lord  President,  and  shall  be  effectitfl 
to  operate  a  transference  of  the  causes  therein  contained  in  terms  of  the  titie 
thereof,  and  the  causes  shall  thereafter  be  held  to  depend  before  the  Division  to 
whidi,  or  the  Lord  Ordinary  to  whom,  the  transference  is  made  iii  the  s»^ 
manner  and  to  the  same  effect  in  all  respects  as  if  such  causes  had  originally  de- 
pended before  such  Division  or  Lord  Ordinary  ;  and  it  shall  be  sufficient  that  to^ 
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causes  sluill  be  entered  in  the  said  lists  in  the  same  manner  in  which  causes  are 
ia  use  to  be  entered  in  the  long  rolls  of  the  DiYisions  or  the  debate  rolls  of  the 
Lords  Ordinaries.  Prorided  Jways,  Chat  all  causes  so  transferred  shall  be  taken 
from  the  causes  last  enrolled  in  the  order  of  theur  enrolment. 

LigUto  he  entered  in  Boole  of  Sederunt  amd  Published, 

III.  Ewerj  list  of  causes  transferred  bj  the  Lord  President,  as  aforesaid,  shall 
be  entered  in  the  books  of  sederunt,  and  shall  be  forthwith  printed  and  published 
OS  the  walls  of  the  Court,  and  shall  be  published  in  the  minute  book. 

Summary  Petitions,  etc,,  how  disposed  of. 

IV.  All  summary  petitions  and  applications  to  the  Lords  of  Council  and  Ses- 
wm,  which  are  not  incident  to  actions  or  causes  actually  depending  at  the  time 
of  presenting  the  same,  shall  he  brought  before  the  junior  Lord  Ordinary  officiat- 
iag  in  the  Outer  House,  who  shall  deal  therewith,  and  dispose  thereof,  as  to  him 
sball  seem  just ;  and,  in  particular,  all  petitions  and  applications  falling  under 
apj  of  the  descriptions  following,  shall  bie  so  enrolled  hefore,  and  dealt  with  and 
isposed  of  by  the  junior  Lord  Ordinary,  and  shall  not  be  taken  in  the  first  in- 
sUaee  befere  either  of  the  two  Divisions  of  the  Court,  viz. : — 

1.  Petitions  and  applications  under  any  of  the  various  statutes  now  in  force, 

relative  to  entails. 

2.  Petitions  and  applications  under  anjr  of  the  General  Railway  Acts,  or 

under  the  Lands  Clauses  Consolidation  (Scotland)  Act,  1845,  or  under 
any  local  or  personal  Act. 

3.  Petitions  and  applications  relative  to  money  consigned  under  any  statute 

or  law,  subject  to  the  order,  disposal,  or  direction  of  the  Court  of  Ses- 
sion. 

4.  Petitions  and  applications  for  the  appointment  of  judicial  factors,  factors 

loco  tutoris  or  toco  absentis,  or  curator  bonis,  or  by  any  such  factors  or 
curators  €or  extraordinary  or  special  powers,  or  for  exoneration  or  dis- 
charge. 

5.  All  petitions,  applications,  and  reports  under  the  Act  of  the  twelfth  and 

and  thirteentn  Victoria,  chapter  fifty-one,  intituled  "  An  Act  for  the 
better  protection  of  the  propertv  of  pupils,  absent  persons,  and  persons 
under  mental  incapacity  in  Scotland." 

^  Ordinary  may  consult  Prqfessional  Persons  or  Persons  of  Science  or  SHIL 
V.  The  Lord  Ordinary,  before  whom  any  such  petition,  application,  or  report, 
ball  be  enrolled  or  brought,  shall  have  full  power  to  decide  on  and  dispose  of  the 
^me,  after  making  such  investigation,  and  requiring  such  assistance  from  pro- 
^onal  persons,  or  persons  of  science  or  of  skill,  as  he  shall  judge  proper,  and 
tis  judgment  upon  the  merits  shall  be  subject  to  review  in  manner  hereinafter 
ffoTided;  and  the  judgment  of  the  Lord  Ordinary  granting  or  refusing  any  such 
letition  or  application,  or  disposing  of  any  such  report,  unless  the  same  shall  be 
nought  under  review  in  manner  hereinafter  provided,  shall  be  equally  valid  and 
ffectual  as  a  judgment  of  either  Division  of  the  Court  to  the  like  effect,  accord- 
H  to  the  present  law  and  practice,  and  all  laws  and  statutes  inconsistent  here- 
nth  are  hereby  repealed,  to  the  effect  of  rendering  the  provisions  of  this  Act 
operative  and  effectual 

Review  of  the  Lord  Ordinary  by  Interlocutor  on  Merits  only  allowed. 
^.  It  shaU  not  be  competent  to  bring  under  review  of  the  Court  any  interlo- 
ntor  pronounced  by  the  Lord  Ordinary  upon  any  such  petition,  application,  or 
'^port,  as  aforesiud,  with  a  view  to  investigation  and  inquiry  merely,  and  which 
'oes  not  finally  dispose  thereof  upon  the  merits ;  but  any  judgment  pronounced 
^J  the  Lord  Ordinary  on  the  merits  may  be  reclaimed  by  any  party  having  law- 
^  interest  to  redaun  to  the  Court,  provided  that  a  reclaiming  note  shall  be 
^xed  within  eight  days,  after  which  the  judgment  of  the  Lord  Oidinary,  if  not 
K>  recUuned  against,  shall  be  final. 
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BANKRUPTCY  AND  REAL  SECURITIES  BILL. 

A  Bill  to  remove  doubts  regarding  the  oonstmction  of  certain  clauses  in  the 
19  and  20  Vict.  (Bankruptcy  Act),  and  19  and  20  Vict.  (Judicial  Procedure  and 
Securities  for  Debt  Act). 

I.  The  Act  maj  be  cited  as  the  "  Bankruptcj  and  Real  Securities  Scotland 
Act  1867." 

II.  Sequestration  in  the  case  of  a  deceased  debtor,  maj  be  awarded  by  the 
Court  of  Session,  or  by  the  Sheriff  of  the  county,  in  which  the  debtor,  for  the  ye&r 
preceding  his  death,  had  resided  or  carried  on  business. 

III.  In  the  event  of  sequestration  having  been  awarded  by  the  Sherifib  of  twn 
or  more  counties,  and  of  the  later  sequestration  or  sequestrations  being  remitted 
by  the  Sheriff  or  Sheriffs  awarding  ^n«n  to  the  sequestration  first  in  date — m- 
tice  of  Buch  remit  is  to  be  given  in  the  Gazette  four  days  after  a  copy  of  the  de- 
liverance of  such  remit  could  be  received,  in  course  of  post,  in  Edinburgh. 

IV.  Expense  of  competition  for  the  office  of  trustee  is  to  be  paid  by  the  w- 
suecessf ul  party,  and  not  out  of  the  estate. 

V.  Oath,  etc.,  to  be  produced  to  entitle  creditor  to  a  second  dividend,  at  levt 
two  months  before  the  period  fixed  for  payment. 

VI.  Procedure  prescribed  in  reference  to  the  second  dividend,  shall  appl; 
to  all  subsequent  dividends,  so  that  a  dividend  may  be  msAe  on  the  first  lawful  da; 
after  the  expiration  of  every  three  months  from  the  dividend  immediately  prt- 
cedmg. 

VII.  An  abbreviate  of  discharge  to  be  issued  and  recorded  in  tlie  form  oi 
Schedule  A. 

VIII.  The  several  sections  of  the  last-recited  Act  to  i^ply  to  Acts  10  and  11 
Vict.,  c.  50,  and  17  and  18  Vict.,  c.  62. 


CROWN  SUITS  BILL. 

A  Bill  to  regulate  the  institution  of  suits  at  the  instance  of  the  Crown,  and  tb^ 
public  departments  in  the  Courts  of  Scotland. 

I.  Every^  action,  suit,  or  proceeding  to  be  instituted  in  Scotland,- on  the  bebdi 
of  Her  Majesty,  her  heirs  and  successors,  or  in  the  interest  of  the  Crown,  or  m 
the  behalf  uf  any  public  department,  may  be  brought  in  the  name  of  the  Ltd 
Advocate. 

II.  Provided,  that,  before  bringing  the  action,  the  Lord  Advocate  has  tb< 
sanction  of  the  department  having  interest. 

III.  Persons  prosecuted  are  not  entitled  to  object  to  the  instance  on  the  alle^ 
tion  that  such  authority  has  not  been  granted,  or  evidence  thereof  not  produced 

IV.  The  expression  public  department  interpreted. 
V.  Existing  actions  not  to  be  affected. 

VL  Prior  acts  repealed,  so  &r  as  necessary. 

BILL  CHAMBER  BILL. 

A  Bill  to  Regulate  Procedure  in  the  Bill  Chamber  in  Scotland. 

I.  Office  of  one  of  two  clerks  to  be  abolished,  and  whole  duties  in  future  to  b 
performed  by  one  Clerk  of  the  Bills, 
il.  Assistant  Clerk  and  two  ordinary  Clerks  to  be  appointed  by  Her  Majest 

III.  Clerks  to  be  wholly  paid  by  salaries. 

IV.  Salaries  to  be  voted  by  Parliament,  and  fees  paid  over  to  the  Treasury. 

V.  Clerk  of  the  Bills  to  keep  separate  accounts  of  consigned  monies. 

VI.  Monies  consigned  with  former  Clerks  of  the  Bills  to  be  paid  over  to  tJ» 
Treasury ;  reserving  to  parties  entitled  the  right  to  demand  the  same  from  Cooi 
niissioners  of  the  Treasury. 

VII.  Court  of  Session  may  make  Acts  of  Sederunt. 
VIII.  Acts,  etc.  repealed. 

\.  Act  to  take  effect  in  two  months  from  the  passing  thereof. 
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THE  LATE  TRIAL  FOR  POISONING. 

Wz  do  not  quarrel  with  the  verdict.  Had  it  heen  one  of  condem- 
nation instead  of  acquittal,  we  were  not  prepared  to  say,  as  lawyers, 
that  a  conviction  of  murder  would  have  been  a  bad  verdict  upon 
that  evidence*  But  we  feel  inclined  to  yield  much  to  the  general 
approval  with  which  the  judmnent  has  been  received.  In  any  view, 
it  IS  impossible  to  hold  that  me  cost  and  labour  of  this  memorable 
rial  have  been  thrown  away.  Its  result  gives  no  pledge  of  security 
t^  crime ;  on  the  contrary,  the  whole  proceedings  in  it  are  to  the 
f  oantry  a  pledge  of  the  utmost  diligence  and  care  in  the  detection 
of  crime.  In  the  verdict  itself,  whatever  opinion  may  be  entertained 
upon  its  merits,  we  have  one  more  solemn  sanction  of  a  principle  in 
our  criminal  jurisprudence,  which  can  neither  be  too  highly  valued 
nor  too  religic^usly  enforced — ^we  mean,  the  principle  that  no  one 
shall  suffer  a  conviction,  unless  the  possibility  of  innocence,  in  the 
opinion  of  the  iury,  be  utteriy  shut  out.* 

Accepting  the  verdict  as  we  do,  we  care  not  to  make  any  com- 
mentary upon  the  evidence,  except  one  of  a  very  limited  character. 
We  refer  to  the  opinion  very  commonly  entertained  on  the  subject 
of  L' Angelier.  Tnat  he  seduced  Madeleine  Smith  is  certain  ;  and  it 
is  scarcely  a  deduction  from  his  guilt,  that  she  seems  to  have  borne 
DO  unwilling  hand  in  her  own  undoing.  But  it  is  unquestionably  a 
good  plea  in  extenuation,  that  from  first  to  last  he  resolved  to  abide 
by  her  as  his  wife.  On  the  two  chief  actors  in  this  tragedv,  the 
cfjmmon  judgment  seems  to  us  a  strange  perversion  of  Voltaire's 
well-known  saying :  "  On  doit  des  ^gar£  aux  vivans ;  on  ne  doit 

^  Tile  London  Euminer^  a  paper  whose  authority  in  the  criticism  of  judicial 
tnqairies  ranks  deservedly  high,  made  this  remark : — **  Up  to  eleven  o'clock  that 
night  (Sunday,  22d  March),  if  the  witnesses  are  to  be  believed,  it  is  impossible 
that  L*Aii^eher  conld  have  had  access  to  Madeleine  Smith."  The  prosecutor  did 
not  peril  hu  case  on  establishing  a  meeting  before  eleven  that  night ;  nor  was  there 
anything  in  the  evidence  to  warrant  such  a  limitation  of  the  issue. 
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aux  morts  aue  la  v6rit^."  For  the  memory  of  this  hapless  young 
man — ^for  tne  feelings  of  the  poor  mother  in  Jersey,  to  whom  his 
dying  thoughts  travelled,  there  is  little  consideration  shown,  and  less 
justice.      For  the  accused,  the  expressions  of  sympathy,  in  some 

?uarters,  are  still  loud  and  frequent«  The  feeling  is  not  unnatural, 
t  is  not  easy  to  believe  that  a  young  girl,  after  giving  a  man  the 
last  pledge  of  female  affection,  poisoned  him  when  he  became  an 
obstacle  m  her  way  to  a  comfortable  settlement  by  marriage  with 
another.  It  is  not  easy  to  believe  that  she  lured  him  to  his  feaiiul 
death,  by  a  letter  full  of  the  most  enticing  expressions  of  love.  It 
is  much  easier  to  believe  that  he  was  an  nabitual  eater  of  arsenic, 
and  died  of  an  accidental  excess  in  this  peculiar  vice.^  All  ordinary 
theories  of  suicide  being  utterly  excluded  by  the  history  of  his  la5t 
moments,  there  remains  one  otlier  supposition,  which  has  not  been 
unfavourably  received,  to  account  for  his  death.  Like  Goldsmith's 
dog,  who  went  mad  to  serve  some  private  ends,  L'Angelier  poisoned 
himself,  with  the  fiendish  design  of  bringing  his  faithless  mistress  t» 
the  gallows.  'It  has  been  of  little  avail  for  liis  memory,  that  those 
who  spoke  most  strongly  in  his  favour,  were  precisely  those  who 
knew  nim  best  and  most  familiarly.  Most  of  us  have  found  it  much 
easier  to  believe  that  he  was  a  wretch  unfit  to  live,  than  to  believe 
that  Madeleine  Smith  bereft  him  of  life.  That  he  loved  this  woman, 
— that  he  would  not  therefore  aid  her  project  of  becoming  another 
man^s  wife,  by  delivering  up  the  documents  which  in  law  made  her 
his  own ;  all  this,  though  resting  upon  evidence  at  once  abundant 
and  clear,  is  not  to  be  accepted  as  the  true  account  of  his  conduct 
He  was  mercenary, — ^his  sole  objects  were  money  and  a  better  social 
position.  He  was  ready  to  seil  the  letters  to  the  father  of  thf 
ruined  girl  whenever  terms  could  be  agreed  upon.  If  there  be 
neither  one  jot  nor  one  tittle  of  evidence  m  support  of  these  ^lews, 
they  are  none  the  worse  for  that.  As  the  philosopher  said,  when 
reminded  that  facts  did  not  square  with  his  theory — so  much 
the  worse  for  the  facts.  The  popular  feeling,  if  so  we  must  call  it, 
finds  its  most  concise  expression  m  a  saying  reported  to  us  on  unex- 
ceptionable testimony :     "  If  she  did  not  poison  him,  she  ought  to 

^  There  is  evidence  of  vapouring  talk  about  arseuic  and  its  suppoeed  pro* 
pertics,  once  or  twice  uttered  by  L'Angelier  some  ^ears  a^^o  ;  but  there  is  w 
proof  that  any  one  ever  saw  the  drug  in  his  possession.  William  Ogiivy,  a  vii* 
ness  for  the  defence,  says : — •*  lam  not  sure  he  ever  showed  me  arsenic,  I  ratli*^' 
think  he  did  on  that  occasion, — ^that  he  opened  his  desk  and  showed  me  a  i»p<^ 
containing  something  white ;  but  he  either  showed  to  me,  or  said  he  had  it.  .  - 
We  had  just  one  conversation  about  the  arsenic."  In  this  evidence,  there  is  one 
thing  certain,  and  two  things  which  are  not  so.  It  is  certain  that  no  couverssr 
tion  about  arsenic  took  place  between  L'Angelier  and  the  witness  more  tba 
once.  It  is  uncertain  whether  he  ever  showed  anything  to  witness  under  tint 
name.  If  anything  was  ever  shown,  it  is  micertain  whether  the  substance  t^ 
arsenic  or  not.  The  packet,  mentioned  in  the  testimony  of  David  Hill,  the  oni^ 
other  witness  for  the  defence  on  this  point,  as  being  supposed  to  have  containw 
arsenic,  was  found  «*  on  a  Sunday,  in  a  wood  on  the  north  side  of  Dundee." 
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ive  done  it ;" ' — a  sentiment  which  looks  like  an  importation  from 
le  land  of  bowie  knives  and  revolvers,  rather  than  an  indigenous 
xxluct  of  our  own  soil. 

TVe  gladly  turn  from  these  matters  of  more  popular  interest  to 
hers  which  lie  more  peculiarly  within  our  province  as  jurists.  One 
^neral  question  of  this  sort  has  been  much  stirred  upon  the  issue 

this  trial.  It  has  been  asked  whether  it  be  expedient  that  the 
jrdict  of  not  proven  should  remain  in  our  criminal  procedure. 

The  armiments  for  the  negative  can  scarcely  be  better  stated  than 
ey  are  in  an  article  on  "  Scottish  Criminal  Jurisprudence  and 
rocedure,"  in  the  Edinburgh  Review  for  January  1846,  commonly 
tribnted  to  Lord  Cockbum.  We  think  it  worth  while  to  quote 
rtire  the  single  page  in  which  the  reviewer  states  his  views  in  that 
«l  and  forcible  style  which  no  reader  or  listener  ever  found 
^ious: — 

**  It  is  alwajs  boasted  of  as  a  legal  presumption,  that  a  prisoner,  not  proved  to 
guilij,  is  to  be  held  innocent.  Uence,  guilty  or  not  guilty,  are  the  only  two 
lend  verdicts  known  under  the  English  law.  But  in  Scotland  there  are  three, 
guilty,  not  guilty,  and  not  proven.  In  both  of  the  last  two  cases,  the  prisoner 
acquitted,  but  with  a  very  material  distinction.  Not  guilty  means,  that 
i  jury  have  no  doubt,  either  of  positive  innocence,  or  at  least  that  there 
B  been  a  clear  failure  in  the  evidence  of  guilt.  Not  proven  means,  that  while 
e  jury  are  not  satisfied  with  the  evidence  of  guilt,  neither  are  they  satisfied  of 
*  prisoner's  innocence.  In  this  situation,  while  their  legal  consciences  will  not 
ow  them  to  say  that  he  is  guilty,  their  moral  consciences  will  as  little  allow 
em  to  say  that  he  is  not  guilty  ;  so  they  escape  all  difficulty  by  only  saying 
at  his  gmlt,  though  they  suspect  it,  has  not  been  proved.  This  is  what  is 
Qcd  dismiisisiff  him  vnth  a  mark.  And  a  pretty  black  mark  it  is.  It  disgraces 
<e  acquitted  man ;  and,  practically,  is  fatal  to  whatever  character  or  hopes  he 
lay  have.  This  is  its  effect,  and  it  is  generally  the  intention.  He  is  restored 
»  society — ^but  stigmatized.  Not  perhaps  stigmatized  by  the  story,  but  by  the 
!fdict. 

^  There  are  different  accounts  of  the  origin  of  this  confusion  of  legal  duty 
th  private  suspicion.  The  most  probable  is,  that  which  refers  it  to  the  ancient 
trusion  of  religion  into  all  the  affaurs  of  life.  Assizers  took  the  occasion  of  their 
ling  as  jurors,  to  act  as  churchmen. 

But  whatever  its  origin  may  be,  need  the  practice  be*continued?  It  is  against 
inciple.  It  tempts  jurymen  not  to  look  steadily  at  the  evidence,  and  to  give  it 
I  correct  result ;  but  to  speculate  al>out  the  possibiUty  of  soothing  their  con- 
iences  or  their  feelings,  by  neither  convicting  nor  acquitting,  but  steering 
tween  the  two.  Instead  of  leaving  society  to  form  its  opinion  of  an  acquitted 
isoner's  real  guilt  or  innocence  from  the  evidence,  it  withdraws  society  from 
e  evidence,  and  gives  it  the  opinion  of  the  jury  to  rely  upon.  And,  above  all, 
is  most  unjust  towards  the  accused,  who  comes  into  Court  prepared  to  meet 
»  (larticnlai'  accuser  ;  and,  having  defeated  him  on  the  only  charge  preferred, 
liis  himself  ruined  by  an  injurious  doubt,  which  he  had  no  warning  to  guard 
piiiist,  than  his  general  knowledge  of  the  possibility  that  such  a  doubt  might 
i  expressed.  And  the  extent  of  his  risk  may  be  judged  of  by  this  fact,  that 
iries  always  may,  and  souietimes  do,  persist  in  a  verdict  of  not  proven^  even 


See  Preface  to  second  edition  of  Mr  Morison's  Report  of  this  Trial. 
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when  the  judge  ^ves  it  as  his  opinion  that  the  only  proper  verdict  it  lurf  gwlty. 
The  censor *s  chair  has  sometimes  more  charms  than  the  juryman's  box." 

We  humbly  think,  that  in  these  views  there  is  only  one  argament 
which  deserves  to  be  considered  as  of  any  weight.  The  verdict  of 
not  proven,  it  is  said,  is  a  temptation  to  jurymen  to  fail  in  the  exe- 
cution of  their  dutv.  Is  it  certain  that  its  abolition  would  remove 
the  temptation  T  A  verdict  of  acquittal,  in  any  shape  which  the  law 
might  exclusively  adopt,  would  always  be  a  pretty  safe  shield  to 
conceal  an  impenect  and  perfunctory  consideration  of  the  evidence. 
Even  if  the  temptation  could  be  so  taken  away,  the  legitimate  result 
oi  the  reviewei^s  argument  is,  that  if  the  form  in  dispute  be  a  good 
one  in  other  respects,  the  true  remedy  for  the  evil  is  the  selection  of 
a  better  class  of  men  to  be  jurymen.  But  if  our  juries  be  fit  to  de- 
cide questions  on  which  hang  an  issue  of  life  and  death,  they  are 
fit  to  decide  whether  or  not  an  accused  person  shall  leave  the  bar 
"  stigmatized"  with  a  verdict  of  not  proven.  In  our  opinion,  it  i$ 
not  tne  verdict,  but  the  story,  which  leaves  the  stigma  on  a  prisoner 
who  regains  his  fireedom  by  this  form  of  accjuittal.  Take  the  case 
in  hand  as  an  example: — Would  public  opmion  with  reference  to 
Miss  Smith,  whether  favourable  or  hostile,  nave  been  other  than  it 
is,  if,  by  a  change  in  the  law,  the  jury  had  been  tortured  into  sub- 
stituting not  guiUy  for  not  proven?  We  think  not.  In  this  and  in 
all  such  cases,  the  public,  not  without  due  deference  for  the  opiniou 
of  its  representatives  in  the  jury  box,  will  judge  for  itself  wnetlier 
the  story  justifies  the  verdict. 

We  are  for  retaining  this  form  of  verdict,  because  there  are  many 
cases  in  which,  in  accordance  with  the  etymology  of  the  term,  it  is 
the  onlv  "  true  saying"  applicable  to  the  evidence.  Where  a  six*- 
cial  defence  implying  absolute  innocence, — as,  for  example,  an  alibif 
— is  pleaded  by  the  prisoner,  it  is  the  duty  of  the  jury;  if  they  b^ 
lieve  the  evidence  adduced  in  its  support,  to  return  a  verdict  of  rwt 
guilty.  But  where  no  such  case  is  set  up,  and  where  the  evidence 
adduced  for  the  prosecutor  is  strong  enougn  to  justify  him  in  proaHfd- 
ing,  but  not  strong  enough  to  justify  conviction,  the  verdict  of  «<< 
proven  is  the  most  logical  answer  which  can  be  given  to  the  issue. 
It  is  no  inconsiderable  reason  for  retaining  this  ancient  form,  that  it 
gives  to  the  verdict  of  not  guilty  a  great  and  peculiar  value,  not 
attainable  where  the  law  recognises  but  one  form  of  acquittal. 

At  the  outset  of  the  trial,  it  was  proposed,  on  the  part  of  the  pro- 
secution, that  the  medical  witnesses  should  be  present  when  tire 
symptoms  of  L'Angelier's  last  illnesses  were  described  by  the  wit- 
nesses who  saw  them.  This  course  was  not  consented  to  on  behalf 
of  the  prisoner.  In  these  circumstances,  the  Court  refused  to  sanc- 
tion the  proposal. 

This  decision  is  in  conformity  with  the  later  practice  of  the  Court 
of  Justiciaiy,  a  practice  introauced  after  the  year  1841,  with  the 
special  approval  of  the   present  Lord  Justice-Clerk.      With  tte 
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cception  of  cases  of  insanity,  to  which  we  shall  again  refer,  the 
rmer  practice  was  to  allow  medical  men  to  hear,  from  the  lips 
'  the  witnesses  themselves,  the  details  on  which  a  medical  opinion 
as  required.  We  refer  to  Mr  Benjamin  Bell's  Notes  to  Hume, 
269,  in  evidence  of  that  older  practice. 

The  first  reported  case  in  which  an  opposite  course  was  followed, 
the  well  known  one  of  Mrs  Gilmour,  in  January  1844.  The 
iblic  prosecutor  having  proposed  that  the  medical  witnesses  should 
allowed  to  remain  in  court  during  the  examination  of  the  other 
tnesses,  the  Lord  Justice-Clerk  delivered  the  foUovnng  opinion, 
iich  we  quote  from  Mr  Broun's  report: — 

*  It  would  certainly  be  more  satisfactory  to  the  Court  if  this  course  were 
i  followed ;  and  I,  for  my  part,  cannot  assent  to  it.  The  difficulty  under 
lich  medical  witnesses  labour,  of  separating  the  moral  presumptions  from 
nr  scientific  opinions,  is  well  known.  We  aU  remember  the  regret  expressed 
the  celebrated  John  Hunter,  that  he  had  allowed,  in  a  remarkable  case,  his 
*(^  as  a  medical  man,  to  be  influenced  by  the  view  he  took  of  the  general 
idenee  in  the  cause,  whereby  he  was  led  into  errors,  which  he  afterwards 
Uy  acknowledged ;  and  likewise  the  refusal  of  Mr  Abemethy  to  give  evidence 
similar  circumstances.  In  our  own  Courts,  the  practice  of  late  years  has 
!D  opposed  to  such  a  proceeding.  In  a  recent  trial,  which  occurred  in  the 
Tj  Court  before  the  present  Lord  President,  this  course  was  proposed,  and 
iwsaly  disallowed." 

id,  in  the  case  of  Gibson,  in  1848  (Arkley,  p.  489),  while  the 
)urt,  in  the  special  circumstances  of  that  case,  permitted  a  relaxa- 
•n  from  the  rule,  the  Lord  Justice  Clerk  took  tnat  opportunity  of 
-stating  his  views  on  the  general  point  as  follows : — 

'*  The  Court  have  always  had  the  greatest  possible  objection  to  medical  wit- 
wes  being  present,  because  one  result  is,  that  they  give  their  opinions  on  the 
aole  ease,  thus  substituting  themselves  for  the  jury ;  but  in  this  case,  as 
«t«  has  been  no  medical  report  of  the  post-mortem  appearances,  the  witnesses 
r  the  panel  can  only  be  examined  on  the  evidence  of  those  who  were  present 
}0S  fead  over  to  them.  That  might  not  be  so  clear  to  them  as  hearing  the 
Wence  given.  We  accordingly  accede  to  the  application,  to  the  extent  of 
lining  them  to  be  present  whilst  the  particular  witnesses  who  are  to  speak 
^^poit-mortem  appearances  are  examined.  We  cannot  allow  them  to  be 
ewDt  whilst  they  speak  to  symptoms,  because  that  would  lead  to  their  giving 
sir  opinion  on  the  whole  case.  The  symptoms  can  easily  be  stated  afterwards, 
b  only  with  great  difficulty  that  we  accede  to  this  application." 

It  would  have  heen  more  satisfactory  if  we  could  have  known  in 
*ail  the  particular  cases  in  which  Dr  John  Hunter  and  Dr  Aber- 
Jthv  expressed  the  opinions  attributed  to  them.  In  the  meantime, 
B  shall  content  ourselves  with  the  testimony,  on  the  other  side,  of 
r  Christison,  who  states  the  opposite  opinion  as  unanimously 
lopted  by  all  well-informed  medical  jurists,  among  whom  there  is 
irely  little  authority  higher  than  his  own.* 

The  object  of  alTCourts  of  Justice,  when  they  inquire  into  mat- 
rs  of  fact,  must  be  to  obtain  testimony  as  reliable  as  the  nature  of 

'  See  Monthly  Journal  of  Medical  Science  for  November  1851,  vol.  xiii.,  p. 
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things  will  admit.  It  follows  from  this,  that,  in  the  matter  we  ire 
at  present  considering,  the  only  criterion  upon  which  the  simeriaritT 
of  the  new  rule  to  the  old  one  can  be  determined  is  this :  Doe*  li 
new  rule  tend  to  make  medical  evidence  more  reliable;  does  it  id- 
crease  our  confidence  in  the  evidence  of  medical  men,  to  know  tirt 
the  details  on  which  these  opinions  are  founded  have  be^i  laid  b» 
fore  them,  not  by  the  persons  who  bear  witness  to  these  detailSf  \0 
by  others  who  have  themselves  received  them  from  these  witncBwr 
We  do  not  see  how  any  exception  can  be  taken  to  this  modei 
putting  the  question ;  and  yet,  when  so  put,  it  carries  its  own 
along  with  it.  For,  if  direct  testimony  be  better  than  hearsav, 
better  that  no  one  should  be  interposed  between  the  witness  a 
medical  man,  who,  in  that  special  matter,  should  be  placed 
favourable  a  position  as  the  judge.  It  is  better  that  the 
man  should  receive  the  details  from  the  witnesses'  own  mouth, 
out  any  chance  of  omission  or  alteration  in  the  channel 
which  they  must,  in  one  shape  or  another,  ultimately  reach 
It  is  his  function,  and  not  a  lawyer^s,  to  separate  the  medical 
from  those  which  are  not  medical.  It  has  been  said,  that  one 
sequence  of  his  hearing  the  witnesses  may  be,  that  his  opinioDS 
in  part  based  on  views  of  the  facts  materially  different  fix)m  ' 
which  the  jury  entertain.'  Is  that  objection  obviated  by 
him  receive  the  facts,  at  second  hand,  from  the  judge  and  c 
What  security  is  there,  in  tliis  way,  that  the  version  of  the  ficU 
submitted  to  them  is  that  which  the  jury  will  ultimately  ad<^ 
their  verdict  t     Justly  does  Dr  Christison  remark : —  ' 

*  "  The  facts  do  not  pass  to  the  medicul  men  with  the  stamp  of  anthentietfM 
from  the  jury ;  for  the  questions  put  to  the  witnesses  are  framed  Iroa  A 
facts,  and  put  generally  by  the  counsel,  and  occasionally  by  the  jud^U 
very  seldom  by  the  jury." 

If  medical  knowledge  be  useful  in  suggesting  a  question,  an  was^ 
to  which  may  have  a  material  bearing  upon  the  opinion  to  be  i 
livered,  it  must  be  right  that  the  medical  man  be  present  to  sd^ 
such  questions  at  the  very  time  when  the  ifi-itness  is  under  examoM 
tion.  Note  also,  that  skill  in  suggesting  such  questions  is  ooe  d 
the  very  qualifications  which  an  eminent  medical  jurist  acqui* 
from  experience,  and  which  make  his  opinion  so  valuable. 

One  objection  which  has  been  stated  to  the  presence  of  meJia 
men  while  the  general  evidence  is  in  the  course  of  being  led,  is  tn 
peculiar  difficulty  under  which  they  are  supposed  to  labour  in  ag* 
rating  their  moral  presiunptions  from  their  scientific  opinions.  TW 
such  a  difficulty  exists  is  unquestionable.  This  being  admitted  5? 
what  after  all  does  the  objection  amount  t  It  is  in  substance  r 
more  than  this,  that  medical  men,  like  judges  and  juries,  are  not  b- 
fallible.  But  this  is  a  matter  in  which  tney  are  less  likely  U)* 
than  other  men.     The  very  object  of  their  training  in  mediaJ  j®^ 

*  Dickson  on  the  Law  of  Evidence,  p.  902. 
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pmdence  is,  that  they  may  learn  to  know  and  avoid  such  errors ; 
and  it  is  on  account  of  their  eminence  and  character  as  medical 
jonsts  that  they  ought  to  be  selected  to  give  scientific  testimony. 
Another  objection  is,  that  medical  witnesses,  when  admitted  to 
lear  the  evidence,  are  apt  to  give  opinions  on  the  whole  case;  thus 
obstituting  themselves  for  the  jury.  In  cases  where  the  whole 
Batter  in  issue  is  insanity,  this  objection  was  felt  to  have  such  pe- 
aliar  force  as  to  require  a  distinction  in  our  older  practice,'  which 
vsfesLTs  to  be  sanctioned  also  by  the  law  of  England.  In  such  cases, 
k  medical  witness  is  asked  to  give  an  answer  to  the  whole  issue, 
nz».  whether,  in  his  opinion,  the  party  be  sane  or  not;  in  other 
Dedico-Iegal  inquiries,  ne  is  asked  for  nis  opinion  only  on  some  in- 
cidental matters  covered  by  the  general  issue  put  to  the  jury.  We 
pimot  say  that  we  see  much  force  in  the  distinction.  Let  any  one 
rfour  readers  place  himself  for  a  moment  in  room  of  the  jury.  You 
laat  to  make  up  your  mind  whether  or  not  A.  B.  is  insane.  You 
liie  medical,  aia  to  assist  you  in  this  inquiry.     Will  you  rely  on  the 

rnion  of  your  medical  assistant  all  the  more  that  the  details  of  A. 
s  conduct  have  not  been  received  by  him  from  the  witnesses'  own 
\f&^  but  firom  a  lawyer,  interposed  as  the  channel  of  communication 
letween  them  and  him  ?  Tne  medical  man,  it  is  said,  must  not 
idge  of  the  veracity  of  the  witness — ^that  is  the  special  function  of 
le  jury.  True,  but  is  not  that  function  usurped  oy  the  lawyer  who 
iromes  the  medium  of  communication  ?  In  neither  case  do  the 
lets  pass  to  the  medical  man,  as  Dr  Christison  says,  with  the  stamp 
f  authentication  from  the  jury.  K  so,  why  not  let  them  reach  the 
tedical  man  in  that  form,  which  enables  him  to  rely  all  the  more 
onfidently  on  the  opinion  he  is  called  upon  to  give  I 

With  us,  the  conclusive  consideration  on  the  whole  matter  is,  that 
le^lical  lightnesses  are  themselves  the  best  judges  of  that  which  makes 
teir  opinions  reliable.  Their  competency  in  this  respect  is  neces- 
irily  impUed  in  their  competency  to  give  an  opinion  on  the  matters 
ibmittea  to  their  judgment.  The  more  satisfactor}'  their  opinion 
I  to  themselves,  the  more  satisfactory  it  ought  to  be  to  us,  if  we 
ave  not  erred  in  our  selection  of  them. 

We  fed  all  the  more  strengthened  in  these  views,  that,  as  already 
lid,  they  have  to  some  extent  the  sanction  of  our  older  practice. 
*hey  also  derive  some  countenance  from  the  following  statutory 
aactment,  with  which  we  close  our  consideration  of  the  subject, 
t  is  the  third  section  of  the  Act  3  and  4  Vict.,  cap.  59,  passed  in 
August  1840:— 

**  And  be  it  enacted,  that  in  any  trial  before  any  judge  .  .  .  in  Scotland, 
t  shall  not  be  imperative  on  the  Court  to  reject  any  witness  against  whom  it 
B  objected  that  he  or  she  has,  without  the  permission  of  the  Court,  and  with- 
mtthe  consent  of  the  party  objecting,  been  present  in  Court  during  all  or  any 
?vt  of  the  proceedings ;  but  it  shall  be  competent  for  the  Court,  in  its  discre- 

>  See  p.  269  of  Bell's  Notes  to  Hume,  before  referred  to. 


400  THE  LATE  TRIAL  FOR  POISONING.  [Ang. 


tion,  io  admit  the  iivitness,  where  it  shall  appear  to  the  Court  thii  the  ]^ 
of  the  witness  was  not  the  consequence  of  col^ble  n^ligence  or  eiinoBil  b 
tent,  and  that  the  witness  has  not  been  undaly  instructed  orinfloenoed  by  wfia 
took  place  durmg  his  or  her  presence,  or  that  injustice  will  not  bt  done  bybi 
or  her  examination.*' 

It  was  proposed  by  the  prosecutor  to  lay  before  the  iury,  9S  eii 
dence  for  their  consideration,  a  pocket-book  and  disjj  belonringt 
the  deceased.  The  diary  contained  various  entries,  fiom  Fewi^ 
11  to  March  14  of  the  present  year.  It  was  proved  that  these  ^ 
tries  were  in  L'Angelier's  handwriting;  and  the  special  p«nt^ 
whether  the  entries  under  certain  dates,  two  in  number,  were  M 
read  as  evidence  against  the  accused.  The  Court,  after  taking  ■ 
to  consider  this  point  as  one  of  great  importance  and  difficuItT;! 
cided  that  the  diary  and  its  entries  were  not  evidence  to  ga  t?l 
jury, — Lord  Ivory  dissenting. 

With  this  decision  before  us,  pronounced  in  circumstance  i 
solemn,  and  by  persons  vested  with  such  high  authority,  it  ireJ 
seem  unbecoming  to  deny  that  the  point  was  a  difficult  one.  Sri 
our  convictions  are  strong,  that  the  difficulty  did  not  lie  where  i 
majority  of  the  Court  placed  it  There  is  a  principle  in  jorifi^ 
dence,  of  which  the  soundness  appears  to  us  not  doubtful,  fcij 
which  the  recognition  by  our  Supreme  Courts  can  scarcely  be  ca 
full  and  clear; — it  is,  that  where  evidence  is  tendered  whkii 
doubtedly  throws  light  on  the  point  at  issue,  the  presumption  ej 
favour  01  the  admission  of  light,  and  against  the  exclusion  of  Efl 
This  principle  is  a  necessary  corollary  from  one  leading  and  vinod 
function  of  all  Courts  of  Justice, — the  discovery  of  truth,  it  ni 
the  party  against  whom  such  evidence  is  tendered,  to  show  a^ 
for  its  rejection  in  respect  of  a  known  and  positive  rule  of  law.    | 

No  doubt,  when  a  written  document  is  tendered  as  evidence,  i^ 
it  is  disputed  whether  or  not  that  document  be  connected  at  aU  *i 
the  res  gesta  under  inquiry,  it  may  be  difficult  to  say  whether  s* 
a  point  should  be  determined  by  the  Court  or  by  the  jury.  Ev^ 
that  case  the  safer  and  sounder  course  would  be  to  admit  the  wrw 
subject  to  the  directions  of  the  presiding  judge.  In  the  pre^ 
case,  no  such  question  arose.  That  the  entries  in  L' Angelier  s  *^ 
had  a  most  important  connection  with  the  sad  history,  which  at  ffl 
time  was  neanng  its  fearful  catastrophe,  was  not  disputed  brl 
prisoner,  and  was  conceded  by  the  judges.  These  entries  r 
directly  on  the  first  and  second  charges  in  the  indictment,  { 
indirectly,  through  them,  upon  the  third.     Lord  Handyside  sail 

^  If  I  were  to  confine  myself  to  the  special  and  peculiar  drctungtaocff  ^ 
case,  I  should  see  much,  perhaps,  to  vindicate  the  Court  in  the  receptioo 
evidence  tendered.     There  is  to  be  found  in  the  letters  which  have  bees  i 
made  evidence,  much  to  ^ve  corroboration  or  verification  to  some^  at  ^ 
the  entries  in  the  pocket-book." 

This,  we  think,  was  enough,  and  more  than  enough,  to  maketll 
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Imissibility  clear,  unless  a  positive  rule  of  law  existed  for  their 
cclusion. 

We  have  read  in  vain  the  opinions  of  the  Lord  Justice-Clerk  and 
ord  Handvside  to  discover  the  statement  of  any  such  rule.  The 
nnty  thev  say,  is  novel,  and  there  is  no  precedent  for  their  guidance, 
he  novelty  of  the  point  amounts  to  no  more  than  this,  that  never 
fore,  in^  the  annals  of  our  criminal  courts,  a  party  said  to  have 
ed  of  poison,  after  repeated  acts  of  administration,  left  behind  him 
diary  containing  entries  coinciding  in  point  of  date  with  these 
leged  acts.  But  where  precedent  Sdls,  recourse  lies  to  principle. 
|a  what  principle  did  the  Court  proceed  in  rejecting  these  entries? 
iOt  that  the  statements  in  them  were  unsanctioned  by  an  oath ; 
r  other  unsworn  statements  and  letters  by  the  deceased  were  ad- 
ntted  without  objection.  No  witness,  we  know,  can  be  permitted 
)  depone  in  a  court  of  justice  without  an  oath  or  some  equivalent 
»m;  but  that  rule  goes  no  farther  than  its  own  explicit  statement, 
f  the  motives  from  which,  or  the  circumstances  in  which,  these 
itries  were  made,  detracted  from  their  credibility,  the  jury  might 
dge  of  these  things  as  they  did  with  reference  to  the  other  state- 
^ts  of  L'Angeher,  written  and  oral,  which  were  admitted  in 
"Wence.    If  he  had  read  them  to  a  third  party,  they  would,  after 

*  death,  have  been  admissible  as  his  statements  to  that  witness, 
fh^er  his  keeping  them  to  himself  lessened  their  trust-worthiness, 
w  a  matter  for  the  jury  to  determine,  with  the  aid  of  all  the  other 
Wence  in  the  case.  Indeed,  all  the  considerations  urged  by  the 
dges  for  refusing  to  admit  them,  are  considerations  which  might 
ive  been  most  properly  stated  to  the  jury  after  their  admission.  The 
ae  difficulty  in  the  matter  lay  in  correctly  ascertaining  the  weight 

which  these  entries  were  entitled  in  determining  the  issue ;  and 
at  difficulty  it  was  the  province  of  the  jury  to  solve,  with  the  aid 
the  presiding  judge. 

The  Lord  Justice-Clerk  put  the  case  of  an  action  of  divorce 
(ainst  a  wife  when  the  paramour  is  dead,  in  which  it  should  be 
oposed  to  produce  an  entry  in  his  diary,  to  the  effect  that  he  had 
Qoyed  the  lady's  embraces  in  her  husband's  absence  on  a  particular 
ght.  This,  no  doubt,  would  not  be  proof  agauist  the  wife ;  but 
hy  should  it  not  be  admissible  as  evidence  against  her?  Suppose 
*e  general  accuracy  of  the  diary  established,  and  that,  on  the  par- 
cular  night  so  mentioned  in  it,"  the  deceased  had  been  seen  enter- 
*g  or  leaving  the  defender's  house  under  suspicious  circumstances. 
Ve  think  that  in  such  a  case  it  would  be  a  strong  thing  to  reject 
^ch  evidence,  though  not  stronger  perhaps  than  the  rejection  of 
ridence  with  which  we  are  dealing. 

The  case  put  by  the  Lord  Advocate,  on  the  other  side,  was  (if  we 
lay  use  a  Baconian  phrase)  a  crucial  instance.  If  L'Angelier's  diary 
lad  contained  an  entry,  setting  forth  the  purchase  of  arsenic  by  him 

*  any  time,  but,  above  all,  if  it  noted  a  purchase  of  arsenic  at  dates 

^Ot.  I.— .XO.  VIII.  AUGUST  1857.  E  E  E 
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corresponding  with  his  last  iUness,  would  it  hare  heen  poaaUe  to 
withhold  from  the  prisoner  the  benefit  of  that  evidence!  The 
ornnions  of  the  judges  do  not  meet  that  case,  although  the  Ltrd 
Justice-Clerk  alludes  to  it :  it  was  impossible  to  meet  it,  coosiatefrtly 
with  the  judgment  pronounced. 

We  leave  this  topic,  conscious  of  no  exa^eraticm,  when  we  cs- 
press  our  belief,  that  the  opinion  of  the  ^i^le  profession  corns 
with  the  dissent  intimated  by  Lord  Ivoiy. 

The  speeches  for  the  prosecution  and  for  the  defence  will  laf  , 
be  remembered  as  an  honour  to  the  Scotch  Bar.  The  Lord  AM 
cate  spoke  with  no  eagerness  for  victory,  but  ydth  the  calmnewj 
moderation  of  a  ma^trate  fulfilling  a  grave  public  duty.  ■ 
judicial  candour  received,  as  it  well  deserved,  an  acknowled^m 
from  his  opponent.  He  stated  his  belief  that  justice  reomnit 
verdict  gainst  the  prisoner;  he  could  not  have  said  less  it  hBtf 
to  insist  m  the  prosecution  at  all.  No  speech  more  befitting  a  pt^ 
occasion,  and  the  official  functions  of  the  speaker,  was  ever  ddi^ 
by  a  Public  Prosecutor. 

We,  denizens  of  the  Parliament  House,  who  are  accustomed^ 
to  hear  the  Dean  of  Faculty, — ^who  are  familiar  with  that  jfail 
strong  logic  of  his,  conveyed  m  a  style  so  easy  and  yet  so  poireiS 
— ^we,  who  have  noted  how  remarkaole  he  is  in  his  public  speakiii|l 
that  species  of  foresight  which  sees  afar  ofi^  the  coming  condusMt 
and  so  prepares  for  it,  that  the  blow  falls  with  inevitable  force  irfa 
it  does  fall, — we,  who  have  heard  old  men  declare  that  nopleaderi 
their  time  ever  surpassed  John  Inglis, — we  do  not  wonder  at  i 
admiration  which  nas  greeted  his  speech  in  behalf  of  Madeioi 
Smith.  Yet  in  that  speech  there  are  things  which  we  woukl  nA 
not  have  seen  there.  We  strongly  except,  for  instance,  to  the  iJ 
lowing  passage,  which  we  take  ffom  the  report  of  the  ScGtsmtm:-^ 

**  I  have  beard  it  said  that  juried  haye  nothing  to  do  with  the  ocmsequeiicesof^ 
verdicts,  and  that  all  questions  of  evidence  roust  be  weighed  in  the  same  sm 
whether  the  crime  be  capital,  or  merely  penal  in  a  lower  degree.  I  cannot  t^ 
to  that  proposition.  1  indignantly  repudiate  it.  It  maj  suit  the  craa^ 
minds  of  legal  pedants,  or  the  leaden  rules  of  a  heartless  phi]oM>phj ;  but  tii 
who  maintain  such  a  doctrine  are  ignorant  of  what  materials  a  jniy  is  K 
ought  to  be  composed."  i 

I 
We  are  not  fKghtened  by  these  strong  words  fix)m  expressing  •  ^ 
unshaken  adherence  to  that  proposition  which  is  here  represent^^ 
as  peculiarly  adapted  to  the  minds  of  legal  pedants,  or  the  W** 
rules  of  a  heartless  philosophy.  We  believe,  that  in  a  charge  c" 
ferring  no  higher  penaltv  than  imprisonment  or  transportation, '  ^ 
evidence  short  of^  the  highest, — no  evidence  which  Joes  not  a^ 
clusively  shut  out  the  hypothesis  of  innocence,  should  be  deeffi-^ 
sufficient  for  conviction.  If  so,  the  very  conditions  of  a  discs  ■ 
tion  in  this  respect  between  a  capital  charge,  and  one  that  b  ik*  *** 
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io  not  exist     The  difference  between  them  is  simply  this,  that  in 

trying  a  capital  charge,  juries  are  more  forcibly  reminded  of  that 

flhich  is  their  duty  in  all  criminal  charges,  whatever  may  be  the 

penalty  following  upon  conviction.     The  Dean's  view  necessarily 

involves  him  in  wis  dilenuna, — that  it  may  be  right  to  transport  on 

insufficient  evidence,  or  wrong  to  hang  upon  evidence  wnich  is 

perfectly  conclusive. 

^  Xeither  can  we  concur  in  that  passage  of  the  Dean's  peroration, 
in  which  he  requires  the  jury  not  to  seek  out  the  true  cause  of 
rAngelier's  death  by  the  liffht  of  their  intellect  alone,  but  to  rely 
jIso  on  the  guidance  of  their  feelings;  pointing  out  the  opposite 
coarse  as  an  usurpation  of  the  attributes  of  Omniscience.  The 
ftnple  answer  to  this  is,  that  our  intellect  was  given  to  us  for  the 
cpress  purpose  of  searching  out  and  knowing  truth,  just  as  our  eyes 
%Ere  given  us  to  see,  and  our  ears  to  hear.  We  f6el,  in  all  its  power 
tti  pathos,  the  eloquence  of  the  passage  to  which  we  refer;  but  we 
CBonot  help  seeing  in  it  an  implicit  acknowledgment  of  the  strong 
9tte  which  the  dercnce  had  to  meet. 

We  here  conclude  these  strictures  upon  the  most  memorable  cri- 
nnal  trial  of  our  time.  Of  the  judge's  charge  to  the  jury  we  shall 
m  no  more  than  this,  that  it  was  at  least  distinguished  by  that 
Ipiest  of  judicial  qualities — impartiality.  And  wnen  we  compare 
k  proceedings  in  this  trial  with  criminal  prosecutions  abroad, — 
Aen  we  note  the  anxious  care  exhibited  by  prosecutor  and  judges 
I  seeing  that  the  rights  of  the  accused  shall  suffer  no  detriment, — 
ien  we  compare,  ror  instance,  the  trial  of  Madeleine  Smith  with 
le  trial  of  Madame  Laffarge, — ^then  we  may  well  feel  renewed  con- 
ience  in  our  own  institutions,  and  respect  for  those  to  whom  the 
orking  of  these  institutions  is  entrusted.^ 

^  It  is  but  right  to  mention,  that  although  some  of  the  first  proof-sheets  of 
r  Irvine's  forthcoming  report  have  been  obligingly  placed  in  our  hands,  these 
tfortanately  do  not  go  beyond  a  yery  early  stage  in  the  evidence  for  the  pro- 
eation.  We  have  not,  therefore,  derived  the  advantage  we  would  have  liked 
am  a  report,  which,  considering  the  legal  attainments  and  well  known  accu- 
ey  of  its  author,  and  the  advantages  afforded  to  him  by  the  fudges  and  coun- 
l  in  the  revisal  of  their  speeches,  we  feel  certain  will  be  the  only  report  of 
fa  trial  deserving  a  permanent  place  in  a  lawyer's  library.  We  have  chiefly 
lied  on  the  report  pablishcd  bv  the  Scotsman  newspaper,  of  which  the  accu- 
cy  has  been  generally  acknowledged. 
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CURIOSITIES  OF  THE  STATUTE  BOOK. 
CODIFICATION. 

The  reform  which  the  law  requires,  is  more  in  its  form  than  its  sub- 
stance. Questions  of  speculative  equity — the  nostrums  of  political 
doctrinaires,  are  occasionally  ventilated  as  convenient  topics  for  public 
discussion  ;  but  all  who  are  practically  conversant  witn  the  subject, 
and  are  really  in  earnest  in  tne  matter,  are  directing  their  attention 
to  questions,  not  of  right,  but  of  remedy ;  not  of  principle,  but  ut 
organization — the  simplification  of  procedure,  and  the  removal  d 
those  causes,  which  in  the  progress  of  time,  have  interposed  to  the 
administration  of  justice,  obstacles  alike  foreign  to  the  law  in  botk 
its  principle  and  spirit.  No  doubt,  circumstances  are  ever  occurrii# 
by  which  a  rule  Suitable  for  one  state  of  society,  is  rendered  v 
longer  tolerable.  The  inequality  of  the  principle,  for  example,  that 
allowed  the  right  of  representation  to  the  children  of  a  predeceasing 
parent  in  land,  and  not  in  moveables,  was  not  so  apparent  in  the  iiii 
fancy  of  our  jurisprudence,  when  the  wealth  of  the  country  was  all 
locked  in  the  soil ;  but  when,  in  the  progress  of  society,  the  rapil 
advances  of  the  population  in  wealth  and  commerce,  gave  rise  to  th 
present  enormous  mass  of  floating  capital,  the  reversal  of  the  forroei 
disproportion,  required  the  remedy  which  the  Dunlop  Act  pw 
vided.  Such  cases  in  a  wealthy  and  enterprising  community,  mii 
be  of  constant  occurrence.  Important,  however,  as  these  are,  th 
fact  is  undisputed,  that  the  soundness  of  the  leading  principles  i^ 
our  jurisprudence  being  admitted  and  ascertained,  one  great  mi^ 
ter  now  peremptorily  demanding  legislative  action,  is  the  siinplii 
cation  of  the  laws  we  already  have,  and  the  removal  of  those  dii 
culties  of  form  and  expression,  which  render  litigation  a  matter  fl 
such  delay,  expense,  and  uncertainty. 

Of  the  many  special  reforms  of  this  kind,  which  are  being  moot« 
one  of  the  most  simple  and  efficient,  would  be  the  consolidatiou( 
our  Statute  law.  The  codification  of  the  law  generally,  which! 
with  some  a  favourite  theory,  we  do  not  in  the  meantime  propca 
Even  could  our  lawvers  now  produce  a  Tribonian  fitted  for  a  war! 
of  such  difficulty  and  magnitude,  it  could  only  be  properly  carried  ool 
by  a  government  as  absolute  as  that  of  Napoleon  or  Justiniiffi 
Codification,  to  be  worthy  of  the  name,  should  be  executed* 
one  consistent  whole ;  and  in  a  country  with  representative  iff 
stitutions,  this  is  impossible.  If  the  formality  of  a  second  reading 
did  not  prove  fatal  to  the  innumerable  bills  that  would  be  require^ 
they  would  assuredly  be  strangled  in  committee.  But,  even  wen^^ 
gigantic  an  undertaking  practicable,  it  is  by  no  means  clear  as 
question  of  expediency.  Our  written  law,  as  it  stands,  is  an  ela5t; 
code,  which,  by  confining  itself  to  general  principles,  is  capable  o? 
the  most  flexible  application — it  behds  itselt  to  meet  the  equities  (^ 
every  case ;  while,  were  it  all  reduced  to  one  enormous  Act  of  P^r* 
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liament,  the  questions  that  would  arise  for  many  years,  on  the  in- 
terpretation of  its  terms,  would  cause  difficulties  innumerable  and 
fiitenninable.  "  The  common  law/'  says  Lord  Mansfield,  "  works 
ifself  pure,  by  laws  drawn  from  the  fountains  of  justice" — a  quality 
tliat  would  disappear,  the  moment  its  generality  was  reduced  to  the 
specialties  of  a  series  of  rules.  All  the  eminent  jurists  of  our  own 
(lay,  have  recorded  their  opinions  to  the  same  effect.  In  1853,  when 
the  judges  were  consulted  by  the  present  Lord  Chancellor,  with  regard 
to  his  first  efforts  at  consolidation,  the.  proposal  for  a  general  codifi- 
eation,  was  deprecated  as  alike  impracticable  and  inexpedient.  ^^  The 
ml€«  of  the  common  law,"  said  Lord  Wensleydale, "  are  clear  and  well 
understood,  and  they  have  the  incalculable  advantage  of  being  capa- 
ble of  application  to  new  combinations  of  circumstances  perpetually 
occurring,  which  are  decided  when  they  arise,  bv  inference  and 
foalogy  to  them,  and  upon  the  principles  on  which  they  rest."  Baron 
AUersoii  was  of  the  same  opinion.  ^^  It  seems  to  me,"  said  he,  ^^  to 
ieavery  unwise  thing  to  abolish  the  common  law  principles  of 
<feci$ion,  which  can  accommodate  themselves  to  the  varying  cir- 
camstances  of  the  time ;  and  thus  as  it  were  to  stereotype  them  by 
Act  of  Parliament,  in  verbal  definitions,  many  of  them  inaccurate." 
With  these  high  authorities  we  cannot  but  concur.  Codification  of 
Mie  common  law  is  a  dream  that  will  never  be  realized. 
*  The  statute  law,  however,  is  in  a  totally  different  position.  Codi- 
Ication  here  means  only  expurgation  and  re-arrangement.  The 
Btatute-book  requires  only  to  be  cleared  of  the  cobwebs  of  centuries, 
purged  of  those  obsolete  enactments  which  are  now  valuable  merely 
IS  memorials  of  a  barbarous  age ;  and  the  laws  which  are  now  in 
brce,  collected  and  arranged  in  a  manner  that  will  connect  what  is 
low  hopeless  confiision  into  something  like  harmony  and  consistency. 
The  wisdom  of  the  Scotch  Parliament,  commencing  with  the  year 
1424,  when  James  I.  returned  from  captivity  in  England,  is  em- 
>raced  in  eleven  large  folio  volumes.  From  the  jSritish  Parliament,  we 
lave,  in  addition,  received  for  some  years,  a  goodly  volume  annually. 
)f  all  this  mass  of  legislation,  probably  not  more  than  a  tenth  is  now 
ictuaUy  the  law  of  the  land.  Man v  statutes  are  repealed  altogether, 
—others  are  repealed  in  part ;  and  by  a  rule  peculiar  to  the  law  of 
Gotland,  by  far  the  greater  proportion  are  repealed  by  desuetvde. 
\t  is  the  latter  peculiarity  that  affords  the  strongest  ground  for  the 
revision  of  which  we  are  speaking,  because  it  is  almost  impossible 
to  define  what  is  that  unmterrupted  practice  which  the  law  re- 
quires to  support  an  enactment.  The  consequence  is,  that  statutes, 
after  slumbering  peacefully  for  ages,  are  now  and  then  suddenly 
revived  ;  and  the  public  are  dependent  on  the  caprice  of  the  judge 
Uho  may  or  may  not  hold  the  Act  to  be  in  desuetude),  for  being 
preserved  from  the  exaction  of  penalties  and  the  infliction  of  provi- 
sions which,  in  the  present  state  of  society,  would  make  existence 
altogether  intolerable. 
Of  the  nature  of  some  of  these  we  may  give  a  few  specimens,  in 
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order  that  those  who  are  not  daily  doomed  to  wade  through  this 
dreary  field  of  inquiry^  may  understand  the  character  of  the  lavs 
under  which  they  live.  Certainly,  our  ancestors  had  extraordinary 
notions  of  the  functions  of  a  legislature.  But,  for  the  crabbed  Scotch, 
in  which  they  are  conceived,  manv  of  the  older  statutes  are  the  most 
amusing  examples  of  legislative  wisdom  on  record.  For  instance:— 
1457|  63.  ^^  As  anent  the  habites  of  Earles,  Lordes  of  Parliament, 
Commissioners  of  Burrowes,  and  men  of  law,  it  is  seen  speedeful, 
that  they  be  made  and  used  after  the  tenor  of  the  Act  made  there- 
upon, and  that  the  King  make  a  patron  of  ilk  habit,  and  all  the 
lave  to  be  made  thereafter,"  1457,  c.  70,  is  more  specific.  It  is  en- 
titled— "  Of  costly  claithing,  that  na  woman  come  to  the  Kirk  raua- 
saled:"  and  provides — ^^  Item,  That  sen  the  Realme  in  ilk  estate  is 
greattumlie  puree!  throutih  sumptuous  claithing,  baith  of  men  ani 
women,  and  in  special  within  Burrowes  and  commouns  of  Lani- 
wart.  The  Lorcles  thinkis  speidfiil,  that  restriction  be  thereof  in 
this  manner.  That  na  man  within  Burgh,  that  lives  be  merchandise, 
but  gif  he  be  a  person  constituted  in  dignitie,  as  Alderman,  Baiilie, 
or  utner  gude  worthy  men,  that  are  of  the  Councel  of  the  towne, 
and  their  wives  wear  claithes  of  silk,  nor  costly  scarlettes  in  gowne% 
or  furringes,  with  mertrickes.  And  that  they  make  their  wives  and 
dauchters  in  like  manner  be  abuilzied,  gang  and  correspondant  ibr 
their  estate,  tliat  is  to  say,  on  their  heads  short  curches,  with  little 
hudes,  as  are  used  in  Flanders,  England,  and  uther  cantries.  And 
as  to  their  gownes  that  na  women  wear  mertticks,  nor  letteis,  nor 
tailes,  unfit  in  length,  nor  furred  under,  hot  on  the  Halie-daici 
And  in  like  maner,  the  Barrones  and  other  puir  Gentlemen,  ani 
their  wives  that  are  within  40  pound  of  auld  extent.  And  as  auenfc 
the  commounes,  that  na  laborers,  nor  husbandmen  wear  on  the  warkei 
daye  but  grav  and  quhite,  and  on  the  haliedaie,  hot  licht  blew,  greene^ 
redde,  and  their  wives  richt-swa  and  courchies  of  their  awin  making 
and  that  it  exceed  not  the  price  of  xl.  pennyes  the  elne.  And  thafa 
na  woman  cum  to  kirk  nor  mercat  with  her  face  mussalled,  or 
covered,  that  sche  may  not  be  kend  under  the  pain  of  escheit  of  tbe 
courchie.  And  as  to  the  clerkes,  that  nane  weare  gowns  of  scarlet. 
nor  furring  of  mertrikes,  but  gif  he  be  ane  person  constitute  in  dig- 
nitie,  in  Cathedral,  or  College,  Kirk,  or  else  that  he  may  spenik 
200  markes,  or  great  nobiles,  or  Doctours.  And  this  to  be  now 
proclaimed  and  put  to  execution  be  the  first  day  of  May,  under  tbe 
pain  of  escheit  of  the  habit,  that  is  to  say  of  the  clerkes  be  the 
ordinarie  judge,  and  the  same  be  the  Kinges  officiares." 

Personal  decoration  appears  to  have  continued  for  nearly  a  cen- 
tury to  have  been  a  matter  of  much  le^slative  anxiety.  It  is  t 
national  misfortune  that  the  debates  on  this  vexed  tailoring  questioo 
have  not  been  preserved.  Again,  by  1540,  c.  87,  we  find  the  sub- 
ject adverted  to  in  these  terms : — 

1540,  c.  87. — "  It  is  statute  and  ordained  that  our  soveraine  lordi> 
lieges  have  weapons  and  harnesse  as  after  follows.     In  the  first. 
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That  ererie  noble-man,  sik  as  earle^  lorde,  knicht,  and  baronne,  and 
ererie  greate  landed  man,  bavand  ane  hundreth  pound  of  zeirlie 
rents  be  ananned  in  quhite  bamesse,  licht  or  heavy  as  they  please, 
and  weaponed  effeir  and  to  his  honour ;  and  that  all  uthers  ot  lawer 
rent  ana  degree  in  the  law  land  have  jack  of  plate,  halkrik,  or 
brigitanes,  ^I'g^t  or  pesane,  witb  splentes  panse  of  mailzie,  ^ith 
eloves  of  plate  or  mailzie,  and  that  all  nthers  our  soveraine  lordis' 
a^gss,  gentlemen,  unlanded  and  zeamen,  have  jacks  of  plate,  halk- 
rikes,  splentes  and  allate  or  steil  bones,  with  jpesane  or  gorget,  and 
everie  man  with  sworde,  and  that  na  maner  of  weapons  be  admitted 
in  weapon  schawings,  bot  speares,  pikes,  starke  and  lang  of  sex 
elaesorlength,  Leitli  axes,  halbards,  hand-bowes  and  arrows,  croce- 
kowea,  culverings,  twa-handed  swordes  ;  and  everie  man  to  be  an- 
anned, as  said  is,  under  the  pain  of  five,  pound  to  be  tane  of  everie 
landed  man,  fifty  shillings  of  everie  gentleman,  and  xx.  shillings 
ofeTeiy  zeaman,  als  oft  as  they  be  found  faltores  in  the  premises. 

^.— "Item  it  is  ordained  for  weapon  schawings  in  burrowes.  That 
fiverie  man  havand  ane  hundreth  pounds  worth  of  geare  be  an- 
inned  in  quhite  harnesse,  and  weaponed  as  landed  men  foresaide  ; 
tod  everie  man  within  ane  hundreath  poundes  worth  of  gudes,  and 
^t  may  spend  10  pound,  be  anarmea  as  gentlemen,  landed  and 
Kunen,  in  manner  foresaide,  and  under  the  paines  above  written." 
The  parental  character  of  our  ancient  government  is  frequently 
Manifested  in  a  variety  of  instances.  1426,  c.  81,  provides,  "That 
ifovL  all  the  realme,  ilk  man  teilland  with  a  pleuch  of  aucht  oxen, 
kII  saw  at  the  least  ilk  zier  a  firlot  of  quheat,  halfe  a  firlot  of  pease, 
B»d  40  beanes,  under  the  pain  of  x.  s.  to  the  Barrone  of  the  land 
^t  he  dwells  in  if  he  saws  it  not,  and  as  often  as  he  beis  founden 
ftoltise.  And  gif  the  Barronne  sawis  not  the  said  come  in  like 
oaner  in  his  domaines,  he  sail  paie  to  the  king  40s.  And  gif  the 
ttrronne  be  founden  negligent  in  the  raising  of  the  said  paine  on 
08  hnsbandes,  there  sail  be  raised  on  him  40s.,  als  oftrtimes  as  he 
lefenltis,  without  remission." 

1429,  c.  120. — "  Be  the  advice  of  the  haill  parliament  it  is  statute 
nd  ordained.  That  ilk  man  that  may  dispend  zearlie  twentie  pund 
r  an  hundred  pund  in  moveable  gudes,  tliat  he  be  weill  horsed 
nd  hail  hamished  as  gentlemen  aucht  to  be ;  and  utheris  semplar 
f  ten  pounde  of  rent,  or  fifty  pundes  in  gudes,  have  hat  gorget, 
nd  a  pesane  with  wain  brasseris  and  reir  brasseris,  and  gloves  of 
^te,  breast^plate,  pans  and  leg  splents  at  the  leost,  or  gif  him  likis 
letter.  123. — Item  it  is  ordained  that  ilk  burges  havand  60 
•oondes  in  gudes  sail  be  hail  anarmed  as  a  gentleman  aucht  to  be  ; 
fid  the  zeamen  of  lawer  degree  and  burgesses  of  20  pundes  in 
pdes  sail  be  bodin  with  hat,  doublet  or  habirgeon,  sword  and 
•tickler,  bow  schaif  and  knife,  and  that  hes  that  is  na  bow  man 
lave  a  gude  axe  and  sure  v/eapon  as  is  foresaid." 

The  Act  1424,  c.  15,  provides  that  "na  man  have  out  of  the 
•ealm  gold  nor  silver,  bot  he  pay  fourtie^Jpennies  of  ilk  pund  of 
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custome  to  the  king  under  the  paine  of  tiniel  of  all  gold  and  silver 
that  belt  funden  with  him,  and  x.  pandes  to  the  kin^  for  the  unlaw." 

The  next  statute  which  has  a  similar  object  provides  that  ^  Qahat 
strangeres  that  sellis  merchandice  in  the  realme,  and  talds  money 
thelrtoir,  he  sail  have  witnesse  of  the  hoste  of  his  innes  that  he 
outher  wair  all  sik  money  for  pennieworths  of  this  land^  or  els  pa; 
the  custome  foirsaid,  under  the  pain  before  written." 

1424,  c.  17,  imposes  a  penalty  of  50s.  on  any  one  playing  at  the 
"  fute  ball."  C.  18  ordains  "  That  all  men  busk  them  to  be  archeren 
fra  they  be  12  zeir  of  age^  and  that  in  ilk  ten  pundis  worth  of  lande, 
their  be  maid  bow  markes,  and  speciallie  neir  to  parich  kirks,  quhairiiu 
upon  halie  dales,  men  may  cum  and  at  the  least  schute  thrise  about 
and  have  usage  of  archerie,  and  quha  sae  usis  not  the  said  archerie^ 
the  laird  of  the  land  sail  raise  of  him  a  wedder,  and  gif  the  laiid 
raised  not  the  said  rame,  the  king's  schireffe  or  his  ministers  sal 
raise  it  to  the  king." 

By  1424,  c.  38,  no  merchant  was  allowed  to  sail  "  hot  he  have 
of  his  awin  proper  gudes,  or  at  the  least  committed  til  hisawin 
governance  3  serplathes  of  wooll,  or  the  value  of  them  in  othcrj 
merchandice." 

1424,  c.  41,  provides  ^^  That  ilk  man  of  simple  estate  that  said 
be  of  reason  labourers  have  other  half  ane  oxe  in  the  pleuch,  or  else 
delve  ilk  day  seven  fute  of  length  and  seven  on  breadth,  under  the 
paine  of  ane  oxe  to  the  king." 

1424,  c.  24. — "  Of  hostellares  in  burrowes  and  throuch-fares." 
"  It  is  ordained  that  in  all  burrow  townes  of  the  realme  and  throuch-i 
faires  quhair  commonn  passages  are,  that  there  be  ordained  hostel* 
lares  and  receipters  havand  stables  and  chaemers,  and  that  n)««; 
find  with  them  bread  and  aile,  and  all  uther  fude  alsweill  to  howi 
as  men  for  reasonable  price  after  the  chaipes  of  the  countrie." 

In  the  following  year  an  Act  was  passed  to  the  effect  that  is 
travelling,  "  all  men  suld  ludge  with  hostellares,"  and  not  witl 
friends  or  acquaintances. 

The  earliest  recognition  of  the  principle  of  Iree  trade  occurs 
in  1452,  40. — ^^  Hereafter  it  is  statute  and  ordained  that  na  man 
hald  victual  in  girnal  to  a  dearth,  and  that  na  man  hald  victd 
raair  than  will  serve  him  and  his  familie  for  an  quarter  of  ane 
zeir." 

1455,  40  provides,  '*  that  strangers  that  brings  in  victualles  b» 
favorably  treated  and  thankfully  paid  for  their  victualles,  and  thil 
there  be  na  new  custome  tane  of  them,  and  that  there  be  na  mare 
victual  tane  to  the  kingis  part,  but  allanerly  alsmeikle  as  will  sent 
his  househald." 

The  sound  policy  of  the  following  enactment  is  beginning  to  ^ 
recognised.    Is  it  in  desuetude  f 

1494,  54  requires  all  barons  and  freeholders  "*that  are  of  sub- 
stance, to  put  their  eldest  sons  and  heirs  to  school,'  fra  they  be  ^^ 
or  nine  zeirs  of  age,  and  till  remain  at  the  grammar  scifiules  qulii'' 
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they  be  competentlie  founded  and  have  perfite  Latine,  and  there- 
after to  remain  3  ziers  at  the  schules  of  art  and  jure  swa  that  they 
may  hare  knowledge  and  understanding  of  the  lawes :  Throu  the 
quhiJks  jiutice  may  remain  universally  throu  all  the  realrae  swa 
that  they  that  are  schereffes  or  fudge  ordinares  under  the  kingis 
theness  may  have  knowledge  to  do  justice  that  the  puir  people  sulde 
have  na  neede  to  seek  our  soveraine  lordis  principal  auditour  for 
ilk  small  injurie ;  and  qnhat  barronne  or  free  halaer  of  suhstance 
that  haldis  not  his  sonne  at  the  schules  as  said  is  havand  na  lauch* 
All  essinozie  bot  failzies  herein  ira  knowledge  may  be  gotten  tliereof, 
he  sail  pay  to  the  king  the  summe  of  twentie  JDound." 

Bnt  the  grotesque  absurdities  of  our  ancient  statute  law  are  not 
confined  to  the  above  early  period.  Take  for  instance  the  various 
statutes  intended  to  suppress  drunkenness. 

They  are  thus  enumerated  by  Hume,  1469. — "  An  old  statute, 
1436,  c.  144,  ordains  that  no  man  be  found  in  taverns  after  the 
straike  of  nine  hours  under  the  paini  of  50  shillings.  By  the 
Act  1617,  c.  20,  a  drunkard,  or  he  who  haunts  tavern  or  ale 
hoQfle  after  ten  hours  at  night,  or  any  time  of  the  day,  except  in 
time  of  travel,  or  for  ordinanr  refreshments,  shall  pay  a  fine  of  L.3 
ibrthe  first  ofiPence,  and  of  Li.5  for  the  second,  and  of  L.I 0  for  the 
durd;  and,  in  case  of  refusal  or  inability  to  pay,  shall  be  put  in  the 
i^,  (Mr  sent  to  jail  for  the  space  of  six,  twelve,  or  twenty-four 
mm  as  it  is  the  first,  second,  or  third  offence.  The  Act  1661,  c. 
19,  proportions  the  fine  to  the  rank  of  the  ofiender,  being  for  a 
KTvant  208. ;  for  a  yeoman  40s. ;  for  a  burgess,  gentleman,  or  heri- 
tor, L.10 ;  for  a  baron,  SO  merks ;  and  for  a  nobleman,  L.20 ;  with 
in  alternative  of  corporal  punishment,  according  to  the  degree  of 
bolt,  if  the  offender  is  unaole  to  pay.  These  statutes  are  ratified 
ind  renewed  by  others  of  a  later  date.  1672,  c.  22  ;  1693,  c.  40  ; 
1696,  c.  31,  of  which  the  first  empowers  the  kirk-session  in  a  cer- 
tain case  to  appoint  an  executor  of  these  laws  for  the  parish :  the 
second  empowers  the  presbytery  to  appoint  a  prosecutor  and  in- 
bnner  for  the  bounds;  and  the  third,  besides  making  various 
provisions  which  had  to  limit  any  review  of  the  sentence,  throws 
the  right  of  prosecution  open  to  all  the  world." 

The  Act  1661,  c-  338,  ratified  by  1685,  c.  16,  which  contains 
Kgalations  as  to  Justices  of  Peace  and  instructions  to  them,  directs 
that  the  justices  shall  '*  put  the  Acts  of  Parliament  to  execution, 
Tor  the  punishment  of  all  persons  found  guilty  of  the  sin  of  drunk- 
BQQess  or  excessive  drinking,  especially  under  the  names  of  healths, 
)r  haunting  taverns  or  ale-houses  afler  ten  of  the  clock  at  night,  or 
rt  any  time  of  the  day  except  in  time  of  travel  or  for  ordiniary  re- 
Ireshments :  as  also  against  tiie  keepers  of  the  taverns  or  ale-houses 
diat  shall  sell  the  drink  unto  them."  But  lest  it  should  be  supposed 
^hat  the  legislature  means  to  put  a  stop  to  all  social  pleasures,  it  is 
nght  to  mention,  that  by  the  same  statute,  the  justices  are  directed 

VOL.  I.— KO.  Vm.  AUOUST  1857.  F  F  F 
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to  *^  set  a  price  upon  the  ordinars  of  penny  bridals ;''  and  it  is  hr- 
ther  oidained  that  ^^  they  shall  cause  sufficient  single  and  double 
ale  to  be  brewed  in  every  shire,  and  shall  appoint  visitors  to  that 
effect,  with  consent  of  the  barren  and  overlord  of  the  ground." 

The  latest  Act  upon  this  subject  is  1701,  c.  12,  wmch  *^  ratifies, 
renews,  and  revives  all  former  laws  and  Acts  of  Parliam^t  made 
against  drunkenness.  Sabbath-breaking,  swearing,  fornication,  adul- 
tery," etc.  In  1828  a  Bill  of  Advocation  to  the  Court  of  Session, 
of  an  action  founding  on  these  statutes,  and  fn^ying  for  penalties 
against  a  party  sailing  a  steamboat  with  passengers  on  Sandajs, 
and  for  interdict,  was  held  incompetent  by  the  Court,  ap^rently  on 
the  ground  that  the  action  was  of  a  criminal  nature. — Jobson  aod 
Hav  V.  Lambert,  Nov.  29,  1828. 

it  is  quite  impossible  to  say  whether  many  of  these  absurd  old  laws 
are  or  are  not  still  in  force.  No  one  can  say,  when  the  oppression 
they  sanction  ma^  not  be  actually  inflicted.  No  later  than  the  year 
1836,  a  conviction  was  obtained  npon  a  statute,  the  atrocious 
severity  of  which  is  a  disgrace  to  the  law  of  a  civilized  country.  It 
is  1661,  c.  215,  Car.  II.,  ad.  against  cursing  and  beating  of  prenU< 
^'Our  soveraine  lord  and  estates  of  parliament,  considering  how 
great  and  atrocious  a  crime  it  is  for  children  to  beate  or  curse  their 
parents,  and  how  the  Law  of  God  hath  pr<»iounced  iust  sentence 
of  death  against  such  as  shall  either  of  these  ways  injure  either  of 
their  parents.  Therefore,  His  Majesty,  with  advice  of  his  estateSf 
doth  nereby  statute  and  ordain,  Ihat  whosoever  son  or  danghisf 
above  the  age  of  16  years,  not  being  distracted,  shall  beat  or  corsa 
either  their  father  or  mother  shall  be  put  to  death  without  mercy  | 
and  such  as  are  within  the  age  of  16  years,  and  past  the  ageoi 
pupillarity,  to  be  punished  at  the  arbitrement  of  the  judge  accordin| 
to  their  deservings,  that  others  may  hear  and  fear  and  not  do  tht 
like."  Of  course,  in  the  case  alluded  to,  the  prosecutor  restrictelj 
the  statutory  pains  to  an  arbitrary  punishment. 

Another  criminal  statute  is  1661,  c.  217.  It  had  for  its  objec^ 
<<  the  removing  of  all  question  and  doubt  that  may  arise  hereafter  ii 
criminal  pursutes  for  slaughter ;"  and  provides  ^^  That  the  cases  ci 
homicide  after  following,  viz.  :•— casual  nomicide,  homicide  in  lawM 
defence,  and  homicide  committed  upon  thieves  and  robbers  breakioji 
houses  in  the  night ;  or,  in  the  case  of  homicide,  the  time  of  master^ 
ful  depredation ;  or,  in  the  nursute  of  denounced  or  declared  rebA 
for  capital  crimes,  or  of  sucn  who  assist  and  defend  the  rebels  m 
masterfiil  depredators  by  armes,  and  by  force  oppose  the  porsut^ 
and  apprehending  of  them  which  shall  happen  to  fall  out  m  tin^ 
coming,  nor  any  of  them,  shall  not  be  punished  by  death :  and  tM 
notwithstanding  of  any  laws  or  Acts  of  Parliament  or  any  practice 
made  heretofore  or  observed  in  punishment  of  slaughter ;  but  thst 
the  manslayer,  in  any  of  the  cases  aforesaid,  be  assoiled  from  aiiv 
criminal  pursute  pursued  against  him  for  his  life  for  the  saia 
slaughter  before  any  judge  criminal  within  this  kingdom,  providing 
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always  that  m  the  case  of  homicide  casual^  and  of  homieide  in  defence, 
notwithstanding  that  tne  slayer  is  by  this  act  free  from  capital 
punishment,  yet  it  shall  be  leisnm  to  the  criminal  jndge  with  advice 
of  the  cooncil  to  fine  him  in  his  means  to  the  use  of  the  defonct^s 
wife  and  bairns  or  nearest  of  kin,  or  to  imprison  him.** 

Donbts  were  at  first  entertained  whether  this  statute  applied  to 
cases  of  slanghter  in  sadden  quarrel,  or  chaud  melle,  as  it  was  called, 
bat  practice  has  now  settled  that  it  does.  It  will  be  observed  that 
tbis  statute,  while  mal«!ng  it  lawful  to  fine  or  imprison,  any  person 
implicated  in  casual  homicide,  or  homicide  in  defence,  makes  no  such 
provision  in  regard  to  the  other  slayers  mentioned  in  the  Act.  Yet 
they  are  not  safe  to  rest  upon  this  statute.  Take  the  case  of  a 
felonioos  attack  by  robbers,  or  masterful  depredators  for  example. 
*^  Whether  the  homicide  will  be  justifiable,  or  culpable,  in  such  cases, 
^1  depend  upon  the  question  whether  there  was  a  reasonable  pros- 
pect of  saving  the  property  and  keeping  ofl^the  depredators,  without 
iaring  recourse  to  fatal  extremities  T"  Now,  however  rational  such 
s  limitation  of  the  statute  may  be,  it  should  b^  made  by  the  le^s- 
latare,  and  not  by  the  court.  The  statute  book  surely  requires 
pendment,  when  no  man  is  safe  to  trust  to  its  plainest  enactments 
ffi  matters  which  may  so  seriously  affect  him. 

Many  other  curioaities  might  oe  taken  from  our  old  written  law. 
«flch  care  appears  to  have  been  paid  to  the  regulation  of  civil  and 
triminal  procedure  ;  and  the  statute  book  is  now  encumbered  with 
»any  obsolete  enactments  on  this  subject.  1429,  116,  provides  for 
ippeals  in  this  manner.  "  It  is  statute  and  ordained  that  quha  sa 
^ll  falsdoome  sail  not  remove  out  of  the  place  he  stands  in,  quhen 
Hie  doom  is  given,  nor  if  it  be  advised  with  na  man,  quhill  the  doome 
^  agsdn  caUed,  and  that  sail  be  that  a  man  ma^  gang  easely  fourtie 
>ase,  and  to  be  considered  after  the  consideration  or  the  judge  and 
!l)e  courte,  and  gif  it  be  again  called  be  an  advocate  of  the  partie,  he 
^and  admitted  anis  to  speak  for  that  partie  in  the  courte  be  name 
M  surname,  it  sail  not  need  him  to  rehearse  his  awin  name,  nor  the 
Nmpstaris  in  the  doome  falsing,  hot  allanerlie  to  say  that  doome 

BFALS,  stink  and  rotten  in  the  SELFB,  and  lAEIRTO  A  BOR6H, 

»id  assigne  a  reason  protestand  for  maa."  This  rather  rude  form  of 
l>peal  was  altered  by  1603,  99,  which  provided  and  ordained,  "  that 
phair  ony  partie  thinkis  him  hurt  he  sail  use  thir  wordes,  i  am 

SREATXTMLIE  HURT  AND  INJURED  BE  THE  BAID  DOOME." 

U29,  c.  16,  Provides  that  advocates  and  foresneakers,  and  the 
«rties  for  whom  they  plead,  if  they  be  present,  shall  before  pleading 
wear  "that  the  cause  he  trowis  is  gud  and  leill,  that  he  suld  pleaa. 
^nd  gif  the  principal  partie  be  absent,  the  advocate  saU  sweare  in 
he  saule  of  him,  after  as  is  conteined  in  thir  meters, 

Illud  juretur,  quod  Us  sibi  justa  videtur, 

£t  si  quseretur  verum,  non  iiificietur. 

Nil  promittetur  nee  falsa  probatio  detur 

Ut  lis  tardetur,  dilatio  nulla  petetur." 
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1450,  c.  31)  Ordainsy  ^'that  na  kind  of  man  nor  woman  of  the 
realme  of  Scotland,  for  silver  nor  gold,  nor  nane  utber  merchandk^ 
be  na  manner  of  way^  sould  bye  nor  inbring  na  kind  of  poyson  in 
the  realme  for  onie  manner  of  use,  under  the  pain  of  treason.  And 
gif  onie  person  of  the  realme  of  Scotland  in  the  time  to  cum  bring 
in  onie  manner  of  poyson,  throw  the  quhilk  onie  Christian  man  or 
woman  may  take  Dodelie  harme,  and  that  may  be  kend,  or  they 
convict  theirofy  that  person  or  persones  sa  declared  and  convict,  sail 
tyne  and  forefault  to  the  king  lyfe,  land,  and.gudes." 

The  Act  1 672,  c.  40,  concerning  the  regulation  of  the  Judi- 
catories, is  a  fair  specimen  of  the  statute  book.  It  is  repealed  in 
part,  obsolete  in  part,  and  partly  in  force.  One  of  its  provisions 
assuredly  obsolete  is,  ^^  that  the  Lord  Chancellor  or  President  keep 
the  advocates  close  to  the  point,  and  that  no  advocate  be  allowed  to 
speak  above  half-an>hour  together,  at  most,  at  one  time.**  By  the 
next  section,  it  is  provided,  '^  that  the  allowance  of  advocates  in  time 
coming  be  regulate  according  to  the  quality  of  the  persons  who 
employ  them,  viz. :  that  for  every  consultation,  pleading  there* 
upon,  and  drawing  bills  upon  any  interlocutor  thereanent,  altogether 
there  be  given  at  most  to  any  advocate,  by  noblemen,  L.18;  )fj 
knights  and  barons,  L.15  ;  by  gentlemen  and  chief  burgesses,  L.U; 
and  by  all  the  rest  of  the  people,  L,9."  The  restriction  on  tbe 
amount  of  fees  probably  followed  the  restriction  in  the  length  d 
speeches  into  obhvion. 

These  illustrations  of  the  contents  of  the  Scotch  statute  boo| 
show  at  least  the  necessity  that  exists  for  a  very  extensive  expurgfr 
tion.  This  would  be  the  first  object  of  the  revision  we  contemplate. 
The  statutes  actually  in  force  are  completely  lost  amongst  thoM 
which  are  obsolete — the  living  is  buried  among  the  dead ;  and  tJM 
result  is  precisely  identical  with  that  obtained  by  Caligula,  by  hanf 
ing  up  his  laws  in  small  characters  out  of  sight.  An  arousing  i^ 
stance  of  the  doubt  and  uncertainty  which  are  the  consequence,  ii 
the  story  of  Sir  W.  Grant,  who,  when  master  of  the  rolls,  aftes 
patiently  listening  to  a  four-days'  argument  as  to  the  proper  intei^ 
pretation  of  a  statute,  simply  observed,  "Gentlemen,  the  AcliJ 
repealed.''  The  labour  of  disinterring  the  law  actually  in  force,  iJ 
also  much  increased  by  the  piecemeal  character  of  our  legislation. 
Politicians  have  been  rarely  gifted  with  prophetic  vision.  An  evil 
presents  itself  in  a  particular  form,  and  a  statutory  remedy  sufficieot 
only  for  the  special  emergency  is  immediately  provided.  A  fef 
yeara  after,  the  evil  again  presents  itself  in  a  phase  not  contemplateo; 
a  further  enactment  has  to  be  made;  and  thus  from  time  to  ii^ 
statutes  are  passed,  providing  only  for  particular  details,  instead  «| 
dealing  with  the  whole  question  comprehensively  in  one  genew 
statute.  For  example,  the  diligence  of  adjudication  was  brought  t<> 
maturity  by  tlie  old  Scotch  Parliament  introducing,  from  tirae  t' 
time,  such  modifications  as  were  suggested  by  experience.  Thii* 
the  early  law  on  the  subject  has  to  be  sought  for  in  ten  different 
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act5^  whicii  now  lie  entombed  in  the  l^ialation  that  took  place  be- 
tween 1469  and  1672.  A^ain,  with  respect  to  judicial  procedure, 
the  innomerable  rules  which  have  been  passed  for  the  guidance  of 
smtorsy  both  by  Parliament  and  the  Coiurt,  in  the  form  of  Acts  of 
Sedeninty  constitute  a  mass  of  incoherent  and  inconsistent  law 
which  no  memory  can  remember,  and  no  ineennity  reconcile.  Now, 
it  is  perfectly  clear  that  the  legislation  of  the  present  day  will  never 
be  placed  on  a  sound  basis,  tillour  existing  law  is  so  revised,  simpli- 
fied and  reconciled,  that  not  only  we  will  oe  in  a  position  to  unaei^- 
staod  what  the  law  actually  is,  out  will  be  able  at  once  to  appreci- 
ate the  precise  effect  of  the  changes  introduced.  The  present 
jjstem  ot  framing  Acts  of  Parliament  is  altogether  vicious.  Old 
itatates  are  repealed  in  part,  or  modified  in  part ;  reference  is  made 
to  the  provision  of  statutes  already  in  force,  which  are  adopted  and 
iocorporated ;  clauses  are  thrust  in,  having  no  relation  to  the  sub- 
ject matter  of  the  enactment ;  and  thus  the  law  is  ascertained,  not 
or  a  comparison  simply  of  statutes  in  pari  materia^  but  frequently  the 
iovestigation  has  to  embi*ace  a  much  more  extensive  field  of  inquiry. 
The  removal  of  this  last  evil  would  be  the  second  advantage  which 
vonld  be  gained  by  a  thorough  system  of  codification.  ^^  The  first 
dung  to  be  done  ^ys  Lord  Bacon),  is  to  discharge  the  books  of 
diOBe  statutes  where  the  case  by  alteration  of  time  has  vanished — 
Ae  like  of  statutes  long  since  expired,  and  clearly  repealed.  The  next 
T^  to  repeal  the  statutes  sleeping  and  not  of  use,  and  yet  ensnaring 
ind  in  force.'*  By  beginning  with  the  close  of  the  labours  of  the 
p^sent  session  of  Paniament,  and  ascending  to  the  first  of  King 
James,  and  arranging  and  classifying  all  the  statutes  according  to 
their  subject  matter,  expurging  what  is  obsolete  or  repealed,  and 
removing  inconsistencies,  the  law  would  receive  one  of  the  most 
impoTtant  amendments  of  which  it  is  capable.  The  work  is  one  of 
Bo  great  difficulty.  The  most  important  parts  of  the  undertaking 
iroald  relate  to  the  law  of  real  property — the  tenure  of  which  was 
Mir  ancestors^  especial  care — crinunal  law,  and  civil  procedure — 
mtbracing  under  the  latter  term  the  subject  of  diligence.  The 
Mrork  is  one,  to  the  necessity  of  which  English  lawyers  have  long 
been  keenly  alive ;  but,  from  the  unwieldy  mass  of  the  English 
Btatiite  law,  it  has  taken  more  than  twenty  years  to  make  even  a 
beginning.  The  English  statute  book  contains  about  17,000  pub- 
lic general  acts.  Of  these,  10,500  are  either  obsolete  or  expired, 
or  are  expressly  or  virtually  repealed ;  1500  more  relate  to  Scot- 
^\  Ireland,  or  the  Colonies ;  and  5000  are  partially  repealed  or 
modified.  In  1885  a  commission  was  appointed  for  the  consolida- 
rion  of  this  firightiul  mass  of  useless  matter ;  but  the  attempt  was  a 
tmai  failure,  and  the  subject  was  not  again  revived  till  the  begin* 
>iing  of  1853,  when  the  present  Lord  Chancellor  introduced  a  four- 
fold scheme  of  expurgation,  classification,  simplification,  and  the 
improvement  of  the  language  of  legislation.  A  chief  commissioner 
and  four  sub-commissioners  were  appointed — the  former  at  L.IOOO 
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a  year  of  salary,  the  latter  with  L.600 — with  the  view  of  carrying 
out  this  magnificent  scheme ;  bnt^the  plan  was  much  too  ambitious, 
and  the  result  was,  that  by  attempting  too  much,  the  commission 
failed  in  accomplishing  anything.  Profiting,  however,  by  past  ex- 
perience, this  great  undertaking  seems  now  m  a  fair  way  of  accom- 
plishment. The  Lord  Chancellor  has,  during  the  past  session,  in- 
troduced a  series  of  bills  for  the  consolidation  of  the  criminal  law, 
which  may  be  accepted  as  the  first  instalment  of  a  work  which  it 
will  require  many  years  to  accomplish.  Now,  the  statute  law  of 
Scotland  is  firee  from  many  of  the  difficulties  with  which  tl)e 
English  system  is  encumbered :  and  therefore  with  all  the  more 
confidence  do  we  ask,  that  some  means  should  at  once  be  provided 
for  supplying  Scotland  with  a  reform,  which  is  now  in  such  satisfac- 
tory progress  in  England. 


HOUGHTS  ON  LAW  REFORM. 
LETTER  SECOND.   * 

I  HAVE  failed  to  state  my  purpose  clearly,  if  any  one  believes  that 
a  reform  of  Small  Debt  procedure  was  the  chief  object  of  my  last 
letter.  At  present,  I  take  that  procedure,  merely  as  showing  utiga- 
tioii  reduced  to  its  lowest  and  simplest  expression,  for  the  purpose 
of  contrast  with  litigation  in  its  higher  and  more  complex  forms: 
to  which,  accordingly,  I  now  invite  the  attention  of  your  readers. 

Any  one  who  has  watched  the  decisions  of  the  Inner  House  with 
any  care,  can  scarcely  fail  to  have  noticed,  to  how  very  short  and 
simple  an  issue  the  case  has,  for  the  most  part,  been  narrowed,  when 
it  reaches  that  stage  in  its  history.  Important  and  difficult  though 
the  question  be,  it  freouently  happens  that  the  statement  of  it  is 
easily  contained  in  a  tew  clear  words.  There  are  many  cases  to 
which  this  remark  does  not  apply,  but  I  do  not  feel  conscious  of 
exaggeration  in  saying  that  the  majority  fall  within  it.  It  is  un- 
questionably true  of  the  greater  number  of  cases  in  the  Inner  House 
Kolls,  that  counsel  have  prepared  themselves  to  plead  a  day  or  two 
before  the  discussion,  ana  that  the  Court,  who  then  hear  the  matter 
fur  the  first  time,  pronounce  their  decision  upon  it  within  a  few 
days  after  the  hearmg.  Between  the  time  when  counsel  receive 
their  instructions  for  the  debate,  and  the  time  when  the  Court  issue 
their  judgment,  the  interval,  if  avizandum  be  made,  is  one  to  be 
counted  by  days,  or,  at  most,  by  weeks.  If  we  then  take  up  the 
record,  to  learn  something  of  the  previous  history  of  the  cause,  we 
find  that  it  has  lingered  in  Court  for  a  time,  to  be  reckoned  neither 
by  days  nor  by  weeks,  but  by  years. 

I  have  often  been  struck  by  this  disproportion  between  the  time 
actually  given  to  the  discussion  and  decision  of  a  cause  enrolled 
before  our  supreme  tribunal,  and  the  time  during  which  it  has  beeu 
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in  dependence.  If  yon  set  aside  the  time  necessarily  employed  in 
proof,  yoa  will  find  that  this  delay  is  owing  to  the  crowded  state  of 
the  Inner  and  Outer  House  Bolls ;  to  the  preparation  of  the  record ; 
and  to  the  discussions,  incidental  and  principal,  in  the  Outer  House. 
Delay,  which  is  due  to  the  first  of  these  things,  is  obviously  unac« 
companied  by  any  benefit  to  the  cause.  I  shall  presently  inquire 
whether  it  derives,  from  the  other  two,  any  advantage  proportional 
to  then*  cost  in  point  of  money  and  in  point  of  time. 

Once  morel  appeal  to  the  recollections  of  one  familiar  with  Inner 
House  procedure.  Any  one  who  is  so,  must  have  frequently  noticed 
cases  of  this  sort.  A  question  has  arisen  as  to  the  meaning  of  a 
clause  in  a  deed.  Parties  are  all  agreed  as  to  the  circumstances  in 
which  the  deed  was  executed ;  or,  at  least,  their  diiferences  on  that 
point  are  wholly  immaterial.  The  deed  is  legally  unimpeachable ; 
the  only  question  is  as  to  its  meaning.  Counsel  argue  this  point ; 
the  judges  deliver  their  opinions  upon  it ;  both  the  argument  and  the 
advising  turn  upon  nothing  else  than  the  words  of  the  deed  in 
question,  which,  with  its  relative  documents,  is  printed,  and  in  the 
hands  of  both  counsel  and  judees.  The  materials  of  the  discussion 
and  decision  are  all  there.  If  you  now  turn  to  the  process  itself, 
you  will  find  a  stout  volume,  caUed  a  record,  which  is  not  once 
referred  to,  either  by  judges  or  counsel.  It  contains  statements 
and  counter-statements  by  both  parties,  not  materially  different 
from  one  another ;  together  with  lon^  recitals  of  what  the  deeds 
contam,  and,  in  the  shape  of  pleas  in  utw,  the  widely  different  con-* 
stniction  which  the  parties  put  upon  them.  Not  in  eveiy  such  case 
iocB  the  record  escape  allusion  in  the  debate  or  in  the  advising.  It 
is  only  when  well  drawn,  that  it  is  likely  to  be  so  passed  $ub  ailentio. 
If  one  of  the  parties  mis-states  a  fact  or  omits  a  plea,  the  blunder 
nay  become  a  formidable  weapon  in  the  hands  or  his  antagonist ; 
be  advantage  so  gained  beine  the  exclusion,  pro  tantoj  of  the  true 
nerits  of  the  cause  firom  the  Sscnssion. 

I  shall  now  take  a  case  of  a  very  different  kind  from  the  last. 
Let  the  issue  be  entirely  one  of  fact.  The  judge's  notes  of  the  evi- 
lence  have  been  printed,  and  are  in  the  hands  of  the  Court  and  the 
iounsel.  It  matters  httle^  in  this  exanvple,  whether  the  notes  have 
teen  taken  by  a  judge  of  the  Supreme  Court  in  a  Jury  Trial,  or  by 
in  Inferior  Court  judge  under  the  provisions  of  the  late  Sheriff 
^onrt  Act.  In  eitner  case  we  find  a  record,  which,  if  well  drawn 
n  both  sides,  escapes  all  allusion  in  the  argument  and  in  the  advis- 
9g.  The  materials  upon  which  parties  join  issue  in  point  of  fact, 
re  all  in  the  judge's  notes.  To  these  the  pleading  is  limited ;  on 
hese  the  judgment  exclusively  proceeds. 

Is  it  a  legitimate  inference  from  the  two  cases  which  I  have  sup- 

osed^  that  records,  being  useless  when  well  drawn,  and  only  nseiul  for 

bad  purpose  when  ill  drawn, — is  it,  I  say,  thence  to  be  inferred, 

hat  their  total  abolition  would  be  a  wise  step  of  Law  Reform  t     I 

lentiou  thib  extravagance  merely  for  the  purpose  of  repudiating  it. 
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In  neither  of  the  cases  which  I  have  selected,  has  the  record  been 
wholly  useless.  One  part  of  it  is  absolutely  essential ;  I  mean  that 
in  which  the  porsuer  makes  his  demand — the  conclusions  of  his 
summons — which  are  the  measure  of  the  remedy  he  seeks.  Even 
as  to  the  remainder,  the  tme  view  is,  that  its  purposes  hare  been 
fulfilled  before  the  discussion  on  the  merits  has  been  reached.  Still 
the  question  remains,  whether  these  purposes — so  far  as  legitimate, 
so  far  as  the  full  discussion  of  the  cause  on  its  true  merits  is  ensured 
thereby — might  not  be  served  consistently  with  a  much  smaller 
expenditure  in  time  and  money ;  whether  the  constraction  of  that 

|)art  of  the  record,  which  consists  merely  of  statements  and  pleas, 
las  not  been  made  so  anxious  and  difficult  a  matter  as  it  is,  with  a 
view  to  purposes  which,  as  the  law  now  stands,  are  no  longer  neces- 
sary or  useful.  What,  then,  are  the  true  functions  of  a  record  in 
judicial  procedure ;  and  how  far  does  our  system  fulfil  the  require- 
ments of  a  sound  theory  on  that  subject  f 

To  some  extent,  the  grounds  of  the  demand  are,  in  our  practice, 
contained  in  the  demand  itself,  being  briefly  summed  up  as  part  of 
the  conclusions  of  the  libel.  For  example,  if  the  sum  sued  for  be 
due  upon  a  bill,  the  conclusiohs  of  a  well-drawn  summons  will 
specially  refer  to  the  bill,  although  the  detailed  history  of  the  trans* 
action  will  be  found  only  in  the  introductory  part  of  the  recori 
The  reason  for  this  is  obvious*  The  conclusions  of  the  summoni 
are  expressly  affirmed  in  a  judgment  for  the  pursuer,  and  expressly 
negatived  in  a  judgment  rar  the  defender.  Their  use  survives  up 
to  the  very  moment  when  judgment  is  pronounced.  As  we  hm 
seen  already,  the  use  of  the  statonents  in  the  record  is,  to  a  great 
extent,  gone,  as  soon  as  a  proof  has  been  taken. 

A  litigant,  who  comes  into  a  court  of  law  as  pursuer,  must  stall 
two  things — his  demand,  and  the  grounds  of  it.  The  demand  f 
contained  in  the  conclusions  of  his  summons ;  the  grounds  of  thi 
demand  are  to  be  found  in  the  statements  of  facts  aM  pleas  in  la^ 
And  so  with  regard  to  the  defence,  while  negativing  the  demand 
it  must  set  forth  the  grounds  in  fact  and  in  law,  on  which  tin 
demand  is  resisted.  According  to  our  present  practice,  that  pait'^ 
the  record  which  consists  of  the  statements  ana  pleas  of  parties,  i| 
within  certain  limits,  fluctuating,  until  the  formality,  callea  ^^  doanf 
the  record"  has  been  gone  through.  The  ^^  closing"  does  not  in  th 
least  affect  the  conciuaions  of  the  summons.  From  the  time  wbel 
the  summons  is  first  called  in  Court,  till  the  very  moment  wh^ 
judgment  is  about  to  be  pronounced,  the  pursuer  has  no  power  off 
the  conclusions,  except  for  liie  purposes  of  restriction  or  abandt^ 
ment.     Neither  before  nor  afler  the  dosing  of  the  record,  can  tk 

Eursuer  enlarge  these  conclusions ;  both  before  and  after  that  even^ 
e  can  abandon  all  or  any  part  of  them,  subject  to  such  conditi(»i9 
as  the  judge  may  determine. 

The  distinction  to  which  I  have  just  called  attention,  is  a  nece^ 
sary  one,  arising  fixiin  the  very  nature  of  the  subject  under  coo* 
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sidenUkm.  I  am  anxious  that  it  should  be  kept  clearly  in  view, 
because  some  of  the  suggestions  which  have  occurred  to  me  for  the 
amelioration  of  our  legal  procedure  turn  entirely  upon  it.  Without 
anticipating  the  sequd,  tnis  at  least  may  already  be  said  of  the  line 
of  demaication  just  pointed  out,  that  it  separates  what  is  absolutely 
essentiaJ  and  permanent  in  the  record  from  what  is  in  a  much  less 
degree  entitled  to  be  so  described.  For  tlie  sake  of  distinctness,  I 
shail  call  this  latter  portion  the  *^  closed"  record ;  being  that  to 
which  the  ceremony  or  closing  is  specially,  if  not  exclusivSy,  appli- 
cable. 

Taking  then  our  records  as  we  have  them,  we  shall  find  the 
following  to  be  the  functions  which  they  serve  in  judicial  procedure, 
as  the  law  now  stands.     1st :  The  ^^  closed"  record  is  notice  to  the 
judge  and  to  both  antagonists  of  the  grounds  on  which  either  party 
asks  for  a  judgment  in  nis  favour.    2dly ;  Its  statements  are,  so  far 
as  thy  go,  evidence  against  the  party  by  whom  they  are  made. 
3dlj :  The  <x>ncluuons  of  the  summons  are  the  measure  of  the  pur- 
aue?B  demand,  to  be  granted  or  refused,  in  whole  or  in  part,  but  be- 
yond the  limits  of  which  the  judge  cannot  go.    Nothing  beside 
these  conelasions,  nothing  different  from  them,  can  be  given,  if  the 
decision  be  to  any  extent  in  the  pursuer's  favour.     4thly :  The  con- 
clusions, along  with  the  judgment  upon  them,  are  the  foundation  of 
•plea  oi  res  judicata  in  the  event  of  either  party  seeking  to  re-open 
toy  question  which  the  litigation  has  settled.     5thly  :  These  con- 
dosions  and  judgment  are  the  foundation  of  any  subsequent  process 
«f  review. 

These,  I  think,  are  all  the  purposes  of  a  record  in  judicial  pro- 
cedure. They  are  all  indispensable,  and  therefore  legitimate,  save 
ttie,  which  a  recent  change  in  the  law  has  made  no  longer  necessary ; 
I  mean  the  second.  Every  one  having  professional  experience  of 
litigation  must  know  how  essential  an  element  are  the  averments  of 
the  parties  themselves,  as  evidence  upon  any  fact  material  to  the 
cause.  Formerly,  it  was  in  the  recorcl,  and  there  only,  that  this 
lequisite  could  be  obtained.  But  the  law  has,  in  this  respect, 
■ndergone  a  change,  of  which  the  importance  can  scarcely  be  ex- 
aggerated. By  a  recent  statute,  parties  have  been  made  examinable 
IS  witnesses  in  their  own  cause ;  an  enactment  which  most  men 
^1  be  disposed  to  regard  as*  a  signal  triumph  of  common  sense  and 
k>nnd  philosophy  (two  things  often  identical,  never  antagonistic) 
)ver  bund  legal  prejudice.  A  litigant,  from  his  known  character, 
ind  fixim  the  corroborative  circumstances  which  accompany  his 
iestimony,  may  be  a  witness  of  the  highest  value  and  trust- worthi- 
aess^  though  speaking  in  favour  of  his  own  side.  The  testimony  of 
ilitigant,  lionest  or  dishonest,  when  speaking  against  himself— as 
iven  dishonest  men  are  often,  by  the  force  of  circumstances,  com- 
pelled to  do — is  plainly  reliable  in  the  very  highest  degree.  I  can- 
lot  help  thinking  that  the  beneficial  effects  of  this  great  change 
roL.  I. — ^No  VIII.  AUGUST  1867-  G  a  a 
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oan  scarcely  remain  confined  within  their  express  and  obvious 
limiu. 

One  of  these  results,  whether  contemplated  or  not  by  the  authors 
of  the  measure,  is  that  the  ^^  dosed"  record  in  a  process  is  no  lon^r 
necessary  as  part  of  the  evidence  upon  which  the  sait  is  to  be  oe- 
terminea.  Now,  it  is  just  because,  in  our  existing  judicial  proced- 
ure, the  ^^  closed"  record  is  evidence,—- often  the  only  evidence  upon 
which  the  cause  is  determined, — ^that  so  much  time  and  money  are 
expended  in  revising,  adjusting,  and  closing  it.  It  is  vain  to  say 
that  these  operations  are  done  with  the  view  of  determining  the 

iiuestion  to  be  tried.  That  has  already  been  done,  and  done  once 
or  all,  by  the  necessary  and  permanent  part  of  the  record, — I  mean 
the  conclusions  of  the  summons.  No  plea  for  the  defender  can 
have  any  further  effect  than  to  negative  those  conclusions,  in  whole 
or  in  part ;  no  judgment  for  the  pursuer  can  be  pronounced  beyond 
their  limits.  The  record  is  cloeed  in  order  that  any  statement  it 
contains  may  be  placed  irrevocaUy  beyond  the  power  of  the  utterer, 
and  used  against  him  as  evidence.  I  have  shown  that  the  purposes 
of  a  closed  record  are  two  only-— notice  and  evidence.  If  it  be  a 
legitimate  deduction  from  the  admissibility  of  parties*  testimony 
that  the  second  of  these  purposes  should  be  abolished,  the  first  oxij 
will  remain.  That  part  of  the  record  will  then  be  available  fori 
notice  only,  a  purpose  for  which  it  is  unnecessary  to  close,  andj 
therefore  supernuous  to  revise  and  adjust  it. 

I  need  scarcely  remind  any  one  of  your  readers  who  may  haves^i 
far  honoured  me  with  his  attention,  what  a  wonderful  decrease  upot 
the  Outer  House  motion  rells,  and  proportionate  acceleration  d 
business,  would  be  occasioned  by  the  aoolition  of  these  three  familitf 
operations,  the  revisal,  adjustment,  and  closing  of  the  record.  I 
abstain,  in  the  meantime,  finom  illustrating  mj  suggestions  by  ant 
example,  until  I  shall  have  proceeded  furUier  m  their  development 

ICTVS. 


THE  LAND  BEGI8T£SS. 

Our  system  for  the  registration  of  land  rights  is  one  of  those  ad* 
niirable  peculiarities  of  our  jurisprudence,  which  no  efforts  should  b 
spared  to  bring  to  the  hignest  possible  perfection.  That  there  ii 
room  for  the  introduction  of  some  amendment,  is  sufficiently  kno«t 
to  all  who  have  ever  had  occasion  to  consult  the  records ;  to  tbc^ 
who  have  not,  the  time,  trouble,  and  expense  involved  in  making^ 
search,  will  be  sufficiently  apparent  from  the  fact,  that,  since  tbeit 
institution  in  the  year  1617,  the  mode  of  keeping  the  re^stersba^ 
practically  remained  unchanged.  Surely  the  experience  m  two  cen- 
turies, and  the  gi*eat  changes  which  have  occurred  in  the  interval» 
should  lead  to  the  adoption  of  some  means  whereby  greater  facilitl^ 
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for  oonraltation  ccmid  be  afibrded.     We  are  ^lad  to  find,  therefore, 
tiiat  tbis  matter  has  for  some  time  been  attracting  considerable  atten- 
tion.   Tbe  Faculty  of  Procurators  of  Glasgow  (where,  of  course, 
tbeie  is  much  more  conveyancing  than  anywhere  else)  prepared  last 
jear  a  very  vahiable  report  on  the  subject ;  and,  following  in  their 
wak^  the  Facolty  of  Advocates,  at  the  beginning  of  last  winter 
session,  appointed  a  committee.    The  results  of  this  Tatter  investiga- 
tioD  hare  jost  been  presented  to  the  Eaoilty,  in  a  report  of  some 
length ;  and  as  the  question,  thongh  only  one  of  mere  mechanical 
anrangement,  is  a  matter  of  very  wide  professional  interest,  with 
i^ttpect  to  which  it  is  desirable  that  opinions  should  be  elicited  from 
as  many  qoarters  as  possible,  we  shall  endeavour  to  lay  before  our 
Kaden  the  substance  of  this  important  document 

Tlie  points  for  eonsideration  are  only  two  in  number: — 1.  The 

cmtiDuanee  of  the  local  Begisters  of  connties ;  and  2.  The  system  in 

m  in  the  Gttieral  R^ter. 

Tie  Particular  Begisters. — The  abolition  of  these  registers  is  a 
inatter  on  which  all  seem  to  be  agreed.  The  remotest  part  of  the 
CDQotty  is  now  little  more  than  a  day's  distance  firom  Edinburgh, 
^  the  fi»llowing  remarks  of  the  committee  in  favour  of  one  National 
Agister  for  the  whde  kingdom,  will,  we  apprehend,  secure  univer- 
nl  assent  :— 

^In  former  times,  when  the  means  of  intercourse  between  the  dif- 
fcrent  districts  of  Scotland  were  comparatively  slow,  irregular,  and 
axpensive,  the  existence  of  Particular  (or  local)  Registers  afforded 
important  acconomodation  to  the  lieges.  Especially  with  respect  to 
ttsines  (tor  example),  where  registration  within  sixty  days  of  their 
^te  was  then  essential  to  their  validly,  it  was  important  that  ready 
IccesB  should  be  ev«y  where  afforded  to  a  Register,  in  order  to  meet 
the  numerous  instances  in  which  parties  might  find  that  they  had 
left  themselves  but  a  small  portion  of  the  statutory  period  for  trans- 
mitting their  sasine  to  the  record. 

^  Now,  however,  the  causes  no  lonrar  exist  which  led  to  the  origi- 
nal establishment  of  the  Particular  Registers.  There  is  swift  and 
r^Bgular  communication  between  Edinburgh  and  every  quarter  of 
Scotland ;  and,  in  particukur,  all  the  chiet  centres  of  business  are 
xmoected  with  Edinburgh  by  railway. 

^  There  has  accordingly  been  a  growing  tendency  to  trasroit  sasines 
It  once  to  the  General  Register ;  and  of  late  years  this  has  been 
naterially  increased  by  the  practical  operation  of  tlie  recent  statute, 
)  and  9  Vict.  c.  35,  which  supersedes  the  necessity  for  proceeding 
0  the  lands  in  giving  sasine^  and  allows  the  instrument  of  sasine  to 
)e  sent  de  piano  to  the  Sasine  OiBce. 

"The large  and  progressive  increase  in  the  number  of  writs  thus 
"ecorded  in  the  Registers  of  Sasines  at  Edinburgh,  is  evident  from 
he  following  comparative  statement : — In  1840-41,  the  number  of 
^ts  recorded  was  2747  ;  in  1844-45  (the  year  preceding  the  Act 
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8  and  9  Vict.  c.  35),  it  was  3199;  in  1848-49,  it  was  4094;  in 
1851-52,  it  was  4577 ;  and  last  year,  1855-56,  it  was  4644.  And  the 
Committee  have  reason  to  feel  satisfied  that  a  great  part  of  the  in- 
crease has  been  in  writs  transmitted  by  agenti,  thiiNigh  the  post- 
office,  direct  from  the  country  to  the  Register  House. 

^  Meanwhile,  the  continued  maintenance  of  Particular  Rasters 
imposes  on  parties  the  hardship  of  searching  a  doable  set  of  Registers^ 
the  General  and  Particular,  at  least  during  the  portion  of  tl^ir  in- 
quiry subsequent  to  the  year  1850,  when  the  printed  abridgments  and 
relative  indices  terminate,  and  on  every  occasion  when  they  are  not 
satisfied  with  the  abridgments,  and  wish  to  recur  to  the  Register  itself. 

'^  There  is  extra  expense  occasioned  to  parties  by  thus  subjectiog 
them  to  the  necessity  of  making  a  double  search,  and  more  particih 
larly  is  such  extra  expense  incurred  by  the  necessity  which,  with 
reference  to  the  current  volumes  of  the  Registers,  arises  firom  tlie 
circumstance,  that  the  search  must  be  pursued  both  in  the  General 
Register  at  Edinburgh^  and  in  the  Particular  Register  at  ike  plaet 
where  it  happens  to  be  kept. 

^^  It  would  appear  that  these  expenses  might  admit  of  sensible  re^ 
duction,  and  that  the  other  expenses  now  attendant  on  registratioR 
and  on  searches  could  be  greatly  diminished  by  the  abolition  of  the 
Particular  Registers,  and  the  application  of  the  lame  surplus  which 
presently  arises  to  Government  in  the  Genend  oasine  Office,  to* 
wards  a  general  reduction  of  the  fees.^ 

*^  Besides  these  advantages,  it  appears  to  the  Committee  that,  bt 
the  abolition  of  the  Particular  Register,  the  system  of  registratioo 
itself  could  be  placed  upon  a  more  secure,  as  well  as  a  more  simple 
footing,  if  one  General  National  Register  were  alone  in  operation. 
The  whole  work  of  registration  being  then  performed  under  the  im- 
mediate superintendence  of  one  keeper,  would  not  only  admit  of  the 
highest  efficiency  and  despatch  being  imparted  to  it^  but  in  many 
respects,  also,  o£  the  greatest  practical  economy  being  introduced 
into  its  administration. 

''  There  are  numerous  incidental  considerations,  some  of  them 
possessing  considerable  importance,  which  further  recommend  tb« 
abolition  of  the  Particular  Registers.  But  it  seems  unnecessary  te 
enlarge  on  these,  as  the  Committee  venture  to  anticipate  a  very 
general  concurrence  of  opinion  in  favour  of  the  abolition  of  the  Par- 
ticular Registers,  and  maintaining  only  ibr  the  future  the  General 
Register  at  Edinburgh,  where  a  Register  House  has  been  providol 
for  preserving  the  records  and  muniments  of  Scotland,  and  where  it 
woold  be  of  the  greatest  possible  convenience,  that  the  whole  of  the 
volumes  of  the  Record  bearing  on  landed  property  might  at  any 
moment  be  at  once  referred  to  and  examined. 

*  It  appears  from  a  return  ordered  by  the  H.use  of  Commons,  in  1856,  tha* 
the  cumulo  amount  of  fees  received  in  the  Register  of  Sasines  at  Edinburirfa. 
during  the  year  1855,  amounted  to  L. 7787, 48.  6d.,and  the  expenses  to  L.230ft 
lis.  7d.y  leaving  a  sarplus  of  L.5427,.12s.  lid. 
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''If  the  abolition  of  the  Particular  Begisters  is  to  take  place^  it 
sboald  do  so  simaltaneously  over  the  whole  coontiy.  A  ueneral 
National  Kegister  could  not  actually  be  in  full  operation  until  every 
Particdai*  Segister  was  closed ;  and  although  the  step  of  thus  closing 
all  these  local  Segisters  at  once  may  involve  claims  of  compensation 
bj  their  respective  keepers,  which  ought  to  be  treated  in  a  spirit  of 
perfect  fiumess  and  equity,  yet  that  expenditure,  which  will  only  be 
temporaiy,  and  which,  to  a  great  extent  at  least,  will  be  provided 
for  by  the  increase  of  the  fees  arising  in  the  General  Segister,  ap- 
pears to  be  wholly  subordinate  in  importance  to  the  paramount  con- 
sideration of  placing  the  national  system  of  registration  upon  the 
best  footing,  in  point  of  simplicity  and  efficiency,  of  which  it  is  sus- 
ceptible. 

^'If  one  Greneral  Bister  were  established,  it  appears  to  the 
Conimittee  that  each  county  of  Scotland  should  have  its  own  sasines 
recorded  in  volumes  appropriated  exclusively  to  itself. 

"It  is  obviously  desirable,  in  order  to  facilitate  and  cheapen  the 
process  of  searching,  that  the  limits  of  the  territory  within  which  the 
search  is  to  be  made,  should  be  circumscribed  and  contracted  as 
much  as  possible.  In  making  a  search  for  burdens  on  the  lands  of 
A,  it  would  be  much  more  difficult  to  accomplish  this  if  one  set  of 
Wks,  containing  all  the  sasines  in  Scotland  indiscriminately,  re- 
paired to  be  examined,  than  if  only  a  series  of  volumes  limited  to  a 
particular  county,  and  having  a  relative  set  of  its  own  minute  books, 
imd  to  be  gone  over. 

**  On  this  account  the  Committee  had  no  doubt  of  the  expediency 
of  classifying  the  sasines,  when  brought  to  the  General  Segister,  so 
as  to  suMivide  Scotland  into  subordinate  portions ;  but  they  further 
considered,  that  in  place  of  adhering  to  the  districts  now  allotted  to 
Particular  Registers,  it  would  be  more  beneficial  to  make  the  sub- 
division at  once  by  counties.  Many  of  the  Particular  Eegisters 
embrace  more  than  one  county,  so  that  a  search  in  one  of  these  sub- 
divisions would  be  frequently  more  operose  and  expensive  than  the 
search  of  a  single  county.  And  as  the  limits  of  each  respective 
county  are  as  well  defineil  as  the  limits  of  the  districts  of  the  Parti- 
cular Registers,  it  would  seem  best  to  classify  the  sasines  at  once  ac- 
cording to  the  countv  to  which  they  respectively  belong.  In  this 
^ay,  a  search  for  lanas  lying  within  any  given  county,  would  be 
limited  to  the  volumes  appropriated  to  that  county  alone. 

^^  It  is  an  additional  ground  for  thus  classifying  the  volumes  of 
engrossed  sasines  by  counties,  that  the  abridgment  books,  above  ex- 
plained (p.  14^,  are  prepared  on  this  system,  with  the  exception  of 
those  apjuicable  to  the  barony  and  regality  of  Glasgow,  which  ai*e, 
for  reasons  alreadv  stated,  kept  by  themselves,  and  which,  for  the 
same  reasons,  might  continue  to  form  an  exception,  and  to  be  sepa- 
rately dealt  with. 

*'  When  thus  engrossing  the  sasines  of  each  respective  county  in 
its  own  volume,  special  provision  would  require  to  be  made  for  the 
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case  of  an  instrament  of  sasinei  including  lands  which  lie  in  more 
counties  than  one|  or  which  may  be  so  situated  that  it  is  uncertain 
in  which  of  two  adjoining  counties  they  lie.  In  either  case,  it  would 
appear  to  be  a  safe  and  practicable  course  to  record  the  whole  sasine 
fully  in  one  of  the  counties ;  and  inrther,  to  record  so  complete  an 
abridgment  of  it  in  the  other,  along  with  a  reference  to  the  full 
record,  as  should  afford  the  means  to  any  person  searching  the  Re- 
gister of  the  second  county,  to  be  guided  to  the  foil  recora  in  the 
volumes  of  the  first. 

^<  Difficulties  may  no  doubt  be  experienced  in  dealing  with  this 
suggestion,  and  veiy  possibly  it  may  eventually  be  found  a  more 
practicable  course  to  institute  a  separate  set  of  books,  to  be  called 
the  Miscellaneous  Register,  or  by  some  other  equivalent  designation, 
for  the  registration  only  of  such  sasines  as  relate  to  lands  situated  in 
more  than  one  county,  or  to  lands  regarding  the  situation  of  whick 
there  may  exist  any  dubiety." 

Mode  of  Registration, — The  system  pursued  in  the  General  Re- 
gister is  open  to  many  objections.  There  can  be  no  question  that 
at  present  a  search  is  a  needlessly  troublesome,  expensive,  and  dcoh 
geroua  operation.  The  Glasgow  Faculty  have  made  some  valoable 
suggestions  for  the  simplification  of  the  process,  and  the  report 
before  us  contains  ample  evidence  of  the  desirableness  of  some 
change.  We  shall  endeavour  bri^y  to  explain  the  mode  at  present 
in  use.  By  1617,  c.  16,  all  writs  requisite  by  the  law  of  Scotlanl 
to  the  final  constitution,  transmisaon,  and  extinction  of  rights  ta 
real  property,  require  to  be  inscribed  in  the  Regigter  of  SaSnes,  ii 
whicn,  after  being  engrossed  ad  longum  for  the  information  <^  thi 
public,  the  original  documents  are  returned  to  the  parties.  Thi| 
by  the  statute  in  question,  was  required  to  be  done  in  fbrty-eigtt 
hours ;  but  as  this  was  soon  found  to  be  impossible,  two  later  Ad^ 
1672,  c.  16,  and  1693,  c  14,  enacted  that  the  initial  step  of  thf 
process  should  be  the  entry  in  a  Minute  Book  of  the  day  and  hotf 
when,  and  the  names  and  designations  of  the  parties  by  whom,  the 
said  writs  shall  be  presented.  Inus  two  olgects  were  gained — priori^ 
in  point  of  time  was  fixed,  and  a  ready  index  was  afforded  to  tto 
contents  of  the  Registers  themselves.  In  process  of  time,  howeref, 
a  further  modification  was  found  necessary ;  and  now  the  first  step 
in  registration  is  an  entry  in  the  Presentment  Book,  in  diffisreii 
columns,  of  the  month,  day,  and  hour  of  presentment,  the  name  or 
the  writ,  the  person  to  or  by  whom  granted,  and  the  signature  <^ 
the  presenter.  With  these  remarks,  our  readers  will  understand  tk 
followinjg  explanations  of  the  process  of  registration : — 

^^  1.  The  first  steps  in  the  process  are  the  entries  in  the  Present- 
ment Book,  and  the  corresponding  indorsation  on  the  writ  itself  o' 
the  particulars  therein  set  forth,  with  the  view  of  identifying  the  one 
with  the  other. 

"  S.  The  minute  of  the  writ,  containing  a  very  brief  abstract  f! 
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its  tenor,  is  next  prepared,  and,  after  being  subjected  to  carefbl  and 
repeated  revisioDi  is  entered  in  the  Minute  Book^  and  authenticated 
by  the  keeper  or  his  depute  by  their  signatures. 

'^3.  The  writ,  in  due  course,  and  in  the  precise  order  of  its  entry 
in  the  Minate  Book,  next  falls  to  be  engrossed  in  the  Record.  At 
the  commeDcement  of  its  transcription  is  prefixed  a  short  preamble, 
setting  forth  the  particulars  of  its  r^istration  (viz.  the  place,  date, 
and  hoar  of  its  presentment),  as  given  in  the  Minute  Book,  after 
which  it  is  transcribed  in  the  Register  Book  verbatim  ei  literatim  y 
the  clerk  transcribing  adding  at  the  conclusion  of  its  entry  the  vords 
'written  by,'  together  with  his  signature. 

"4.  The  record  is  then  compared  and  carefully  collated  by  the 
keeper,  who  is  bound  by  regulation  to  certify  such  collation  at  the 
end  of  each  writ,  by  adhibiting  the  words  ^  collated  by,'  together 
lith  his  signature. 

"  5.  The  minute  in  the  Minute  Book  is  then  completed,  by  hav* 
uig  adhibited  to  it  a  reference  to  the  number  of  the  volume,  and  to 
the  page  thereof,  at  which  the  writ  will  be  found  in  the  Register. 

^^6.  The  Certificate  of  Registration  prescribed  by  the  Act  1617, 
c  16,  is  then  indorsed  on  the  writ  itseli,  and  authenticated  by  the 
keper;  after  which,  and 

^'Finally,  notice  is  sent  to  the  party  that  the  registration  has  been 
epopleted;  and  upon  his  coming  or  sending  to  the  office,  the  origi-* 
iai  writ  is  redelivered  to  him,  and  in  practice  he  then  signs  the 
ninnte  m  the  Minute  Book. 

"  Such  being  the  process  of  registration,  the  Committee  have  only 
to  remark,  in  reference  to  the  particular  last  mentioned,  that  the 
Bgnature  of  the  party  to  the  minute  being  in  practice  adhibited  at 
the  time  and  in  the  manner  stated,  loses  the  value  which  it  would 
^herwise  possess,  and  which,  as  they  have  already  stated,  seems  to 
bve  been  contemplated  by  the  statute  1693i  c.  14 ;  but  having  al- 
ready made  a  suggestion  with  reference  to  the  Presentment  Book, 
^Icolated,  as  they  think,  to  meet  the  requirements  of  the  Act,  thev 
io  not  think  it  necessary  to  press  the  subject  further ;  and  accord- 
figly  they  now  pass  on  to  the  description  of  the  Minute  Books,  as 
instituting  the  medium  by  which  a  search  of  the  Registers  may  be 
iondacted. 

^  The  particulars  regarding  the  writs  presented,  which  are  ap* 
N)iQted  by  the  statutes  1672  and  1693  respectively,  to  be  given  m 
ihe  Minute  Books,  will  at  once  be  observed  on  reference  to  the  quo- 
tations already  made  from  these  statutes.  They  may,  however,  be 
liere  summaruy  repeated  as  consisting,  in  the  form  of  a  narrative,  of 
--1.  A  statement  of  tlie  date  and  hour  of  registration ;  2.  Of  the 
lescription  of  the  writ ;  3.  Of  the  name  and  designation  of  the 
srantee ;  4.  Of  a  condensed  description  of  the  lands  dealt  with ;  5. 
Df  the  warrant  on  which  the  writ  proceeds,  including  the  name  and 
designation  of  the  granter ;  and  6.  Of  a  statement  of  the  name  and 
designation  of  the  presenter.    To  these  are  subjoined  the  signatures 
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of  the  presenter  and  of  the  keeper  respectively ;  and  after  the  writ 
has  been  recorded  in  the  Register,  tnere  is  added,  in  practice,  a 
marginal  reference  to  the  book  and  folio  on  which  it  is  entered.  In 
the  Minute  Books  of  the  General  Register,  there  is  added  to  each 
entry  a  marginal  reference  to  the  countu  or  counties  in  which  the 
sabjects  are  situated,  and  in  the  Particular  Registers  there  are  also 
given  marginal  references  (but  in  so  far  only  as  the  writs  afford 
warrant  for  doing  so)  to  the  parishes  in  which  the  lands  he. 

^*  In  searching  the  Minute  Books,  therefore,  parties  are  guided,  in 
the  first  instance,  by  these  marginal  references  to  the  necessary  ei- 
amination  only  of  such  entries  m  the  Registers  as  relate  to  the  par- 
ticular county  or  parish  with  which  they  are  immediately  concerned; 
but  although  the  Minute  Books  may  be  thus  consulted  with  ^t 
accuracy,  and  with  very  considerable  facility  and  despatch,  for  i 
period  of  a  few  months,  or  even  a  few  years,  a  pearch  so  conducted 
IS  obviously  a  very  tedious  and  irksome  process,  when  the  Registers 
have  to  be  examined  with  reference  to  the  full  prescriptive  period  of 
forty  years,  and  still  more  so  when  the  particular  county  or  parish 
dealt  with  is  a  large  and  populous  one,  m  which  property  is  much 
subdivided,  and  when,  of  course,  the  entries  subjected  to  examioa* 
tion  are  proportionally  increased  in  number. 

^^The  evil  thus  referred  to  is  (as  may  be  well  imagined)  one 
which,  in  the  progress  of  time,  and  by  reason  of  the  increased  and 
still  increasing  subdivision  and  transference  of  land  in  this  countiji 
has  at  length  assumed  very  serious  dimensions ;  so  much  so,  indeedt 
that  if  it  were  not  for  the  adoption  of  the  other  plans  of  indexing^ 
and  the  institution  of  the  other  facilities  for  conaucting  a  search  in 
the  Registers,  which  will  be  adverted  to  immediately,  the  require- 
ments of  the  public  might  be  said  to  have  outgrown  the  system  so 
admirably  devised  and  carried  into  effect  by  the  statutes  of  1617, 
1672,  and  1693,  to  which  the  attention  of  the  Faculty  has  been 
directed. 

^^  In  particular,  the  Committee  would  remark  that  the  direction  d 
the  statute  1672,  for  the  insertion  in  the  Minute  Books  of  'the 
common  designation  of  the  lordship,  barony,  and  tenandry'  of  the 
several  lands  mentioned  in  the  write,  although  no  doubt  a  provision 
perfectly  adapted  to  the  state  of  matters  in  existence  at  that  ])eriod, 
and  when  such  distinctions  were  well  known  or  easily  recognisable, 
has  become  quite  unsuited  to  the  wants  of  the  present  time,  often 
conveying  no  indication  whatever  as  to  the  different  estates,  and  the 
several  minute  parcels  and  portions  of  ground  included  in  the  writs 
which  now  enter  the  Registers.  Accoraingly,  if  the  Minute  Boob, 
as  now  kept,  were  to  convey  no  more  particular  description  of  the 
lands  than  is  directed  by  the  statute,  they  would  (and  more  parti- 
cularly in  reference  to  the  small  patches  of  ground  in  towns  con- 
veyed for  building  purposes)  fail  utterly  and  entirely  in  afibrding  to 
a  searcher  any  portion  of  the  information  which  it  is  his  purpose  to 
acquire ;  but,  in  this  respect,  the  form  of  the  Minute  Books  has  ff^' 
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xjkoiOj  been  sobiected  to  expansion  from  time  to  time,  until  now, 

irlien  they  may  oe  said  to  present  a  careful  abridgment,  very  much 

ondenseo,  however,  of  the  descriptions  of  the  lands  as  given  in  the 

•^rits.    The  Committee,  in  the  course  of  their  iuvestijorations,  have 

sen  much  struck  with  the  care  and  diligence  manifested  by  the 

sveral  keepers  in  the  discharge  of  this  very  important  portion  of 

\eir  duties,  and  with  the  precautions  which,  by  repeated  compari- 

XI  and  collation,  are  taken  with  the  view  of  ensuring  accuracy  in 

43  minutes,  and  of  adapting  them  to  the  purposes  of  a  search* 

iMty  have  to  state,  however,  what  is  propably  well  known  already, 

mt  the  Minute  Books  themselves,  however  carefully  they  may  be 

M^  cannot  and  do  not  afford  all  the  facilities  for  accurate  and 

ptt  examination  of  the  Registers  which  are  now  required.    The 

flomstance  of  their  being  in  manuscript,  necessarily  of  itself  occa- 

■I  difficulties  of  some  magnitude.     Again,  the  condensation  of 

pjbHcriptions  of  the  lands,  which  is  necessary  in  order  to  admit  of 

•annntes  being  brought  up  contemporaneously  with  the  ingiving 

iifB  writs,  interposes  ^)Stacles  of  no  ordinary  kind  in  the  way  of 

MDting  that  precise  enumeration  of  the  several  names  and  por- 

'^^  of  landy  which  is  an  essential  condition  in  order  to  ensure  accu- 

in  a  search ;  and  similar  difficulties  arise  from  the  impossibility 

iH^  in  minutes  rapidly  prepared  as  these  must  needs  be,  that 

formation  which  is  requisite  as  to  the  purport  of  the  deeds,  the 

nts  on  which  they  proceed,  the  burdens  created,  or  the  restric- 

[  and  conditions  by  which  the  rights  conveyed  are  affected  and 

One  of  the  most  important  reforms  ever  introduced  in  the  Register 

iiise,  was  the  commencement,  by  the  late  Depute-Clerk  Register, 

yf  Thomson,  of  a  plan  for  indexing  the  Registers  of  Sasines,  in  the 

:^  of  printed  abridgments.    This  work,  which  consists  of  at  pre- 

:  3t  five  separate  series,  embracing  as  many  periods  between  1781 

d  1850,  is  still  being  continued  under  grants  voted  by  Parliament 

;  the  purpose,  and  will,  ere  long,  be  completed  to  the  present  time. 

•  ie  plan  is  thus  explained: — 

,  ^  In  p*eparing  these  abridgments,  Mr  Thomson  proceeded,  in  the 

it  instance,  on  the  principle  of  a  subdivision  of  the  contents  of  the 

;:  iigisters  General  ana  Particular,  by  counties,  and  of  a  combination, 

'jtbe  same  time,  under  the  head  of  each  county,  and  in  proper 

S-:  ironological  order,  of  all  sasines  affecting  lands  in  such  county, 
pether  the  same  had  been  recorded  in  the  General  Register  at 
burgh,  or  in  the  Particular  Raster  o£  the  district.  The  next 
ralar  attended  to  is  the  chronological  arrangement  of  the  writs 
r  the  head  of  each  county,  and  in  doing  this,  priority  is  given 
^  the  writs  registered  in  the  Particular  Register  over  those  recorded 
^  the  same  day  and  date  in  the  General  Register,  distinguishing 
^e  Record  in  which  each  writ  will  be  found  entered  by  the  addi- 
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tion,  at  the  conclnsioa  of  each  entry,  of  the  references  *  6.  R  1000' 
« 25/  or  *  P.  R.  100,  80/  signifVing  the  General  or  Particalar  Be- 

S'ster,  as  the  case  may  be,  and  the  number  of  the  book,  and  the 
Ho  of  the  volume  of  the  Register  where  the  writ  is  engrossed. 
The  dates  of  registration  precede  each  entry  in  the  Abndgment 
Book,  and  all  the  entries  have  affixed  to  them  the  consecutiye  nnm- 
bers,  1,  2,  8,  etc^  going  regularly  onwards,  these  numbers  again 
being  the  references  by  which  the  several  entries  are  to  be  found 
through  the  media  of  the  relative  indices  of  persons  and  of  placa 
which  wUl  be  immediately  mentioned." 

Such  being  the  mode  at  present  in  nse,  our  readers  will  under- 
stand the  nature  of  the  suggestions  which  the  Committee  make,  as 
the  results  of  their  investigation  :-— 

*^  1.  That  the  General  and  Particular  Registers  of  Sasines  as  now 
existing  should  be  discontinued,  and  the  whole  Registers  of  Sasines 
kept  in  Eklinburgh. 

^  2.  That  it  is  inexpedient  to  transfer  the  keepers  of  the  District 
Registers  to  Edinburgh,  and  that  the  Registers  of  Sasines  should  be 
kept  there  in  one  office,  under  the  management  and  control  of  one 
keeper,  assisted  by  the  requisite  staff  of  assistants  and  clerks. 

^^  3.  That  the  writs  for  each  county  should  be  r^stered  in  sepa- 
rate books  kept  for  each  county  respectivelv,  and  where  the  lands 
are  in  more  than  one  county,  or  where  the  sitoation  of  the  lands  is 
unascertained  or  doubtfnl,  the  writs  relating  to  these  lands  should 
either  be  registered  in  another  book,  entitled  a  Miscellaneous  Ke- 

S'ster,  or  registered  in  the  manner  suggested  at  page  23  of  the 
ep(^. 

^<4.  That  a  Minute  Book  should  be  kept  in  the  Sasine  Office, 
containing  minutes  framed  and  signed  immediately  upon  the  ingiving 
of  each  writ,  in  terms  of  the  Act  1693,  c.  14. 

**  5.  That  with  reference  to  writs  transmitted  by  post  or  odier 
public  conveyance  to  the  keeper  of  the  Register  of  Sasines,  prc^r 
authority  should  be  given  by  statute  to  the  said  keeper,  or  one  or 
more  of  his  officials,  to  receive  and  present  the  writs  for  registration, 
and  to  sign  the  Minute  Book  as  presenter;  the  signature  of  the  said 
officer  to  have  the  same  effect  as  if  the  party  transmitting  had  signed 
the  writ  himself. 

^*  6.  That  the  said  Minute  Book  should  be  transmitted  by  the 
keeper  of  the  Register  of  Sasines  to  the  General  Record  along  with 
the  record. 

**  7.  That  a  Book  of  Abridgments  should  continue  to  be  framed  in 
accordance  with  the  plfin  originally  formed  by  the  late  Mr  Thomas 
Thomson,  and  thereareer  printed  as  soon  as  possible,  for  the  purpose 
of  searching. 

^^  8.  That  besides  an  Index  of  the  names  o(per9on8f  as  at  presenti 
there  should  be  an  Index  of  names  of  plae^Sj  for  the  purpose  of 
-^arching,  carried  on  simultaneously;  while  the  Index  of pbu^^ 
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which  was  discontinued  in  1830,  should  be  completed  as  soon  as 
possible  by  a  separate  staflF  of  clerks,  specially  appointed  for  the  pur- 
pose if  necessary. 

"  9.  That  in  every  case  in  which  the  parish  or  parishes  are  stated, 
the  names  of  the  parish  or  parishes  should  be  marked  on  the  margin 
of  the  Abridgment  Book,  tne  Minute  Book,  and  the  Record. 

'^  10.  That  it  is  not  expedient  to  adopt  the  tabular  form  of  re- 
cording entries  in  the  Minute  Book. 

"  11.  That  it  would  be  expedient  to  abolish  the  Particular  Regis- 
ters of  Inhibition,  and  to  maintain  in  future  one  General  Register 
at  Edinburgh  for  all  Scotland ;  and  to  incorporate  this  Register 
with  the  Register  of  Adjudications.  And  that  it  would  be  expedi- 
ent to  enact  that  Registration  in  the  General  Register  should,  in 
itself,  be  due  publication  of  an  Inhibition. 

'^  12.  That  there  should  no  longer  be  maintained  a  separate  Re- 
^ster  of  the  Interruption  of  Prescriptions,  and  that  the  existing 
Register  should  be  incorporated  with  tne  Register  of  Sasines. 

^  13.  That  in  any  statute  providing  for  the  Regbtration  of  Leases, 
it  should  be  enacted  that  these  leases  should  be  recorded  in  a  sepa- 
rate Register,  and  not  in  the  Register  of  Sasines." 

For  these  recommendations  we  bespeak  a  candid  consideration. 
A  bill  is  understood  to  be  in  preparation  for  next  session,  and  before 
Parliament  interferes,  it  is  very  clesirable  tJiat  action  should  be  taken 
on  as  wide  a  basis  of  opinion  as  possible.  For  the  discussion,  'there- 
fore, of  this  great  book-keeping  question,  our  pages  are  freely  open. 
There  are  several  collateral  questions,  e^g. — the  diminution  of  the 
number  of  the  Registers ;  and  the  abolition  of  the  Sasine  altogether, 
with  the  substitution  of  a  fee  4o  the  agent  for  recording  the  disposi- 
tion. But  the  consideration  of  these  we  must  postpone  in  the 
meantime. 
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%n\m  of  tjie  ffiantjr. 

Current  Legislation, 

Th£  Couxt  of  Session  Bill^  after  being  read  a  second  time  in  the 
House  of  Commons,  has  disappeared  m>m  pablic  view.  AcccNrdiiig 
to  the  newspapers,  it  has  passed  through  committee ;  but  we  have 
no  information  on  the  subject.  However,  whatever  its  present 
stage,  or  whatever  its  present  form,  it  is  now  very  doubtful  whether 
the  bill  can  pass  this  session — even  supposing  (which  is  granting  a 
great  deal)  tne  Lord-Advocate  to  be  hearty  in  support  of  what  caii 
only  be  designated  as  a  half-measure — ^met  by  deciaed  and  energetic 
opposition.  There  cannot  be  a  doubt — unless  Mr  Dunlop's  amend- 
ment for  the  permanent  extension  of  the  sittings  of  the  Court  is 
also  carried — tnat  the  bill,  instead  of  being  a  blessing,  will  prove 
the  greatest  curse,  to  Scotland.  In  our  preceding  Number,  we  had 
occasion  to  refer  to  the  change  in  the  modem  system  of  pleadings 
by  which  the  whole  work  of  the  Judges  is  done  in  Court,  and  causes 
are  now  determined  upon  an  oral  mstead  of  a  written  ailment. 
Where  the  day  is  occupied  with  long  speeches  fix>m  four  UoBDsel, 
and  still  longer  opinions  from  four  Judges,  of  course  fewer  cases 
can  be  undertaken,  and  arrears  accumulate  irom  year  to  year. 
Grave  doubts  have  been  su^ested  as  to  the  expediency  or  the 
change  in  the  mode  of  pleading.  At  all  events,  it  renders  impera- 
tively necessary  that  there  should  be  permanent  extended  sittings 
of  at  least  full  two  months  every  year.  The  First  Division  have^ 
by  Act  of  Sederunt,  and  in  consicleration  of  the  three  vears*  arrear 
under  which  it  has  sunk,  extended  the  sittings  for  the  jperiod  of 
nine  days — ^to  commence  on  the  2d  of  November  next.  It  cannot 
be  said  that  this  was  all  that  the  emergency  demanded,  or  that  the 
country  was  entitled  to  expect ;  and,  we  confess,  it  appears  to  us 
to  be  too  paltry  a  concession  to  have  much  influence  in  allaying  the 
popular  discontent  with  the  present  distressing  state  of  things. 

If  there  had  been  anything  in  the  character  of  the  labours  of  the 
Judges,  or  in  the  extent  of  their  present  sittings,  which  would 
render  it  unreasonable  to  insist  on  a  greater  amount  of  work,  of 
course  there  would  be  a  ready  answer  to  the  popular  demands. 
But,  when  it  is  considered  that  the  Judges  of  the  Supreme  Court 
of  Scotland  sit  for  a  shorter  period  every  year  than  do  the  Judges 
of  any  other  civilised  country  in  Europe — shorter  than  Parliament 
itself — shorter  than  all  other  public  officers  in  the  State — and  that 
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for  their  labour  they  are  remnnerated  beyond  the  ratio  of  other 
public  officiaky  it  is  only  asking  them  to  pay  a  debt  of  justice,  and 
to  accommodate  their  position  to  the  times,  by  making  such  an 
extension  of  their  sittings  as  will  enable  them  to  overtake  arrears. 

In  England,  the  labours  of  the  Judges,  instead  of  extending  to 
133  days  (being  the  sum  total  given  by  the  two  Divisions — ».«.,  four 
DMths  and  three  weeks),  extends  over  a  period  of  upwards  of  eight 
m^ths.  No  doubt  the  English  Judges  have  larger  salaries — a 
Paisne  Judge  there  receiving  L.5000,  while  a  Lord  of  Session  only 
receives  L.3000.  The  remedy,  however,  is  not  by  giving  insuffi- 
cient labour,  because  there  is  insufficient  pay,  but  by  mcreasing  the 
ttlaiy,  if  it  be  not  adequate  to  support  the  dignity  of  the  office,  or 
to  command  the  first  talent  firom  the  Bar. 

The  short  sittings  of  the  Court  of  Session  have  the  most  depress- 
ing influence  upon  the  profession  of  the  Law  in  Scotland.  It  is 
oatter  of  notorious  feet,  that  the  long  vacation  of  nearly  four  months 
ffiDm  20th  July  to  12th  November),  is  the  cause,  in  every  recurring 
year,ofcomproDEiises — ^where  just  rights  and  interests  are  sacrificed. 
Gases  never  conne  to  the  Court  of  Session,  that  otherwise  would  be 
there,  simply  because  people  are  afiraid  that,  when  once  they  are 
embarked  upon  the  ocean  of  litigation,  they  will  never  see  the  shore. 
These  compromises  and  settlements,  and  the  abstaining  fi'om  the 
prosecution  of  lUst  rights,  tell^  of  course,  with  great  efiiect  upon  the 
professional  gains  of  all  classes  of  the  legal  community — a  result  all 
the  more  gnevous  to  bear,  seeing  that,  in  this  instance,  what  is 
minoos  to  them,  is  also  a  grievance  to  the  general  public.  The 
only  defect,  therefore,  in  "b/G  Dunlop's  amenchnent  is,  that  it  does 
not  go  iar  enongh,  and  fix  down  a  permanent  extension  of  the  sit- 
tings of  the  <%urt  commensurate  with  the  wants  of  this  busy 
generation.  It  is  preposterous  to  adhere  to  the  regulations  of  two 
centuries  ago,  as  fittea  for  the  Scotland  of  the  present  day. 

The  Registration  of  Long  Leases  Bill  is  now  law.  In  the  House 
of  Lords,  it  has  received  several  amendments,  which  will  obviate 
many  of  the  olgections  which  we  deemed  it  proper  to  throw  out,  for 
the  consideration  of  those  who  were  intrusted  with  its  passage 
through  the  remaining  stages  of  its  Parliamentary  progress.  With 
i^pect  to  some  of  its  matures,  we  still  have  our  misgivmgs,  but,  on 
the  whole,  we  are  satisfied  that  it  will  prove  one  of  tnose  admirable 
measures,  in  the  direction  to  which  law  reform  is  now  happily 
tending — ^we  mean  the  removal  of  every  possible  obstacle  to  the 
utmost  fireedom  in  every  species  of  transaction.  It  is  not  the  in- 
terest of  lawyers,  still  less  that  of  the  public,  that,  for  the  sake  of 
antiquated  theories  and  useless  forms,  parties  should  be  fettered  in 
the  exercise  of  those  rights,  which  are  of  the  very  essence  of  the 
right  of  property  itself.  At  present,  for  example,  the  law  with 
respect  to  leases  operates  injuriously  in  a  variety  of  ways.  1st. 
With  assignees  and  creditors.  No  law  practitioner  can  tell  how 
his  clients  right  of  security  for  a  loan,  can  be  absolutely  completed 
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SO  as  to  standi  competition  with  subsequent  assignees  or  creditors, 
under  a  sequ^tration  of  the  estates  of  the  borrower.  If  he  be 
an  honest  agent,  he  advises  such  loans  with  fear  and  tremblins, 
under  the  doubt  that  the  law  will  not  protect  the  loan,  even  thou^ 
given  for  the  most  necessary  purposes,  in  buildings  and  improTe- 
ments  on  the  property.  2a.  A  long  lease  may  oe  held  a  mere 
nullity  by  the  Court  of  Session,  in  a  question  by  a  new  purchaser, 
or  a  singular  successor,  as  he  is  called,  against  the  tenimt  or  his  suc- 
cessors, on  the  fanciful  and  arbitraxy  ground  of  a  majority  of  the 
Court  thinking  it  to  be  of  ^^  unusual  endurance."  It  surely  cannot 
be  rationally  maintained  that  such  a  loose  state  of  the  law,  or  rather 
a  total  want  of  all  law,  should  have  remained  longer  unredressed 
3d.  Several  hundred  pages  of  Mr  Bell's  Treatise  on  Leases,  are 
taken  up  with  the  narrative  of  the  litigations  which  have  been  pur- 
sued by  new  landlords,  to  rid  themselves  of  sums  laid  out  by  tenants 
on  the  property  they  hold,  and  that  almost  entirely  on  the  alleged 
invalidity  of  leases. 

The  new  statute  will,  therefore,  be  a  most  important  one,  for  all 
interested  in  land.  It  will  at  once  make  the  rights  of  proper^ 
more  available  to  the  landowner,  and,  at  the  same  time,  it  will  place 
at  the  disposal  of  an  enterprising  tenant  a  new  means  of  raising  the 
capital  reauisite  for  the  exercise  of  his  skill.  The  quiet,  nnobtmsire 
passage  or  the  measure  through  Parliament,  is  another  illustration 
of  how  much  the  law  and  the  lawyers  of  this  oountiy  owe  to  lb 
Dunlop.  That  one  man  is  worth*  all  the  Scotch  members  put  to- 
gether ;  and  in  his  brief  Parliamentary  career,  he  has,  in  the  most 
unostentatious  way,  already  effectea  a  series  of  reforms  more 
thoroughly  honest,  usefol,  and  practical,  than  the  fifty  bumpkins 
who  form  the  Scotch  representatives,  would  have  been  able  to  ac- 
complish in  ten  times  the  time. 

Tne  above  measure  will  be  the  most  important  result  of  the  legis- 
lation of  this  Session.  We  vrete  in  hopes  that  the  passing  of  the 
Judgments'  Execution  Bill  would  have  been  one  of  the  events  of  the 
year ;  but,  unhappily,  Mr  Craufurd  has  been  unable  to  withstand  the 
selfish  and  unprmcipled  opposition  of  the  Irish  members.  The  mode 
in  which  this  opposition  was  conducted,  is  open  to  the  severest  repre- 
hension. Unable  to  resist  the  repeatedly  expressed  opinion  ot  an 
overwhelming  majority  of  the  House  of  Commons,  the  Irish  mem- 
bers, by  a  perversion  of  the  fi>rms  of  the  House,  were  enabled  to 
throw  such  obstructions  in  Mr  Craufurd's  way,  that  at  last  he  was 
forced  to  withdraw  his  bill.  Had  the  requisite  time  been  left,  this 
opposition  would  ultimately  have  been  overcome,  and,  therefore, 
there  can  be  no  question  that,  next  session,  this  will  be  one  of  the 
first  measures  that  will  be  passed  into  law.  The  principle  of  the 
bill  is  no  novelty.  It  already  is  in  extensive  operation  in  bank- 
ruptcy, in  which  matter  the  Courts  of  the  three  countries  are 
severally  bound  to  take  cognizanre  of  the  proceedings  had  in  the 
others.     Moreover,  the  principle  of  the  bUl  Das,  to  a  certain  extent. 
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on  fonner  occasions,  received  the  sanction  of  Parliament,  and  that 
in  fayonr  of  England  as  against  Scotland.  In  1848  and  1849, 
what  are  commonly  called  the  Joint  Stock  Companies'  Winding-up 
Acts  were  passed,  11  and  12  Vict.,  c.  45,  and  12  and  13  Vict., 
c.  108.  'By  the  first  of  these  acts,  the  official  manager  appointed 
in  terms  of  its  provisions,  to  take  charge  of  the  affairs  of  any  com- 
pany faUing  under  it,  is  required  to  make  up  a  list  of  contrihutors, 
which  may  consist  of  all  tne  members,  or  of  a  few,  selected  from 
them,  and  the  Master  in  Chancery,  on  the  report  of  the  manager,  is 
empowered  to  determine  the  persons  who  shall  be  called  contribu- 
tors. By  the  83d  section,  the  Master  is  authorised,  from  time  to 
time,  to  make  calls  on  the  contributors,  or  on  such  individual  con- 
tributors, or  classes  of  contributors,  as  he  may  think  proper,  for 
raising  such  amount  as  may  be  necessary  to  pay  the  debts  or  liabili- 
ties of  the  company,  including  the  costs  of  winding-up,  etc.  And 
then  comes  the  ll6th  section,  the  important  one  for  our  present 

Eorpose,  which  enacts,  "  That  on  production  at  the  office  in  Edin- 
orgh,  kept  for  the  registration  of  deeds,  bonds,  protests,  and  other 
writs,  registered  in  the  Books  of  Council  and  Session,  of  an  office 
copy  of  any  order  of  the  Court,  or  of  the  Master,  made  in  any  pro- 
ceeoing  under  or  by  virtue  of  this  Act,  and  of  an  affidavit  that  ap- 
plication has  been  duly  made  to  the  person  naentioned  in  such  order, 
ibr  payment  of  the  sum  thereby  ordered  to  be  paid  by  him,  and  that 
default  has  been  made  in  payment  thereof,  then  such  order  shall 
thereupon  be  r^st^rable  in  like  manner  as  a  bond  executed  accord* 
ing  to  the  law  of  Scotland,  with  a  clause  of  registration  therein  con- 
tained, and  decreet  shall  be  interponed  to  such  order,  upon  which 
execution  shall  pass  in  like  manner  as  execution  passes  upon  a 
decree  interponea  to  such  bonds,  and  shall  have  the  like  effect  upon 
and  against  the  person  named  in  such  order,  as  if  he  had  executed 
such  bond.'* 

This  is  simply  doing  for  England,  in  one  case,  what  Mr  Craufurd 
proposed  shomd  be  done  in  all  cases  for  the  three  kingdoms.    And 
yet,  when  the  very  principle  of  Mr  Craufiird's  measure  was  proposed 
to  be  carried  out  in  such  a  manner,  as  only  to  operate  on  one  side, 
«id  confer  a  privilege  upon  England,  without  reciprocity  to  Scot- 
land,  no  objection  was  stated.     How  the  Lord  Advocate,  at  the 
time,  should  have  allowed  such  a  clause  to  be  introduced  into  an 
Bnglish  Bill,  without  protest,  is  not  easy  to  understand ;  for,  it  may 
wfely  be  affirmed,  that  parties  in  Scotland  could  not  possibly  have 
b3en  placed  more  completely  at  the  mercy  of  a  foreign  jurisdiction. 
It  shows,  too,  that  Scotland  may  at  times  have  cause  to  regret  that 
sbe  has  not  a  M^Mahon  to  lift  up  an  objecting  voice  when  such 
legislation  is  attempted.    Be  that  as  it  mw,  however,  the  fact  that 
^Qch  a  principle  has  already  received  efl^ct  to  the  advantage  of 
England  over  Scotland,  is  surely  a  very  strong  argument  for  carry- 
^ns  it  out,  and  making  it  of  general  and  reciprocal  application, 
^otherwise  what  has  already  been  done,  can  on  no  principle  be  de- 
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fended.  The  tendency  of  the  present  day  to  innovate  ab  extra  upon 
our  judicial  system,  cannot  be  too  anxiously  watched.  By  all  means, 
where  improvements  can  be  made,  make  them ;  but,  with  a  Farliar 
ment  composed,  to  a  large  extent,  of  English  and  Irish  lawyers, 
with  not  a  single  Scotch  member  who  knows  anything  about  law, 
or,  at  all  events,  with  no  one  to  stand  up  for  us  except  the  Lord 
Advocate  and  Mr  Dunlop,  it  becomes  the  profession  in  this  countr} , 
to  watch  with  the  most  anxious  care,  every  measure  of  law  reform  of 
other  than  home  0]:igin. 


SigMt  nf  ^tmims. 


COURT  OF  SESSION. 


FIRST  DIVISION. 
Blairib  p,  Duncan.— 7u/jf  11. 
Procen — DUigmce — Evidence  in  MUipaikm. 
Dancan  addressed  a  letter  to  the  shareholders  of  the  Aberdeen  and  Fnser- 
burgh  Railway,  which  he  published  in  two  local  newspapers,  commentiDg 
upon  the  conduct  of  Blaikie  as  a  Director  of  the  North  of  Scotland  BankiDg 
Company,  in  reference  to  the  North  of  Scotland  Railway  Gonopanjr.  He  eom- 
pared  Biaikie's  conduct  to  certain  bank  proceedings  in  1866,  which  he  chi^ 
racterised  as  a  juggle.  Blaikie  brought  an  action  or  damagea  for  libel;  and  an 
issue  having  been  adjusted,  he  obtained  a  diligence  to  recover  certain  docn< 
ments.  The  defender  now  moved  for  diligence  to  recover  all-  the  books  and 
documents  of  the  Bank  from  1846  to  the  date  of  raising  this  action,  to  show 
the  nature^  of  the  proceedings  in  1846 ;  also»  ail  books  of  the  Railway  Com- 
pany, tending  to  throw  light  on  the  same  subject,  and  of  the  Bank  of  the 
Company,  in  reference  to  the  proceedings  commented  on  in  the  letter;  also  of 
all  letters  by  any  of  the  promoters  of  the  Railway  Company,  or  of  a  rival 
scheme  to  any  one  of  four  banks,  **  calculated  to  prevent  any  support  being 
given*'  to  the  above  Railway  Company ;  and  of  copies  of  the  Lonaon  Railw^ 
Times  and  Aberdeen  Herald,  transmitted  by  post  nrom  Aberdeen,  in  January, 
1867,  to  all  or  any  of  the  Imnks  therein  named,  or  to  any  of  the  leading  oi&* 
cials  therein.  The  defender  pleaded  that  he  was  entitled  to  the  dilinnoe  to 
enable  him  to  produce  evidence  at  the  trial,  not  in  justification  of  the  lihel, 
but  in  mitigation  of  damages.  Objected  to  by  the  pursuer.  No  issue  of  justifi- 
cation being  taken,  nor  any  such  plea  being  on  record,  such  evidence  wss  in- 
competent.---(M*Neil  o.  Morrison,  12th  Nov.  1847.)  This  waa  merely  a  pretext 
for  ransacking  private  documents  for  purposes  unconnected  with  this  cue. 
Motion  refiued.  There  was  no  averment  applicable  to  these  docuroeBts. 
This  was  an  abuse  of  diligence;  and  if  granted,  no  one  would  be  safe  from 
being  buried  under  a  mass  of  documents  which  had  no  relevancy  or  reJatioo 
to  the  cause  at  all :  but  reservation  of  judgment,  if  any  more  limited  diligenee 
should  be  applied  for. 

James  and  Oboroe  Morrison  v.  Rollo.— J^14. 
Master  and  Servant. 
The  pursuers  were  engineers.     RoUo  was  foreman  draughtsman.    His  dniy 
was  to  make  drawings  of  everything  made  by  his  emptoyets,  within  th^ 
works.    He  had  sevenl  sketch-books  for  that  purpose,  some  of  which  he  had 
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ptid  fat  kimself,  but  for  the  price  of  which  his  employers  considered  them- 
selves  liable.  These  books  contained  drawing  not  only  by  RoUo  but  all  the 
other  drauj^btsmen,  jonmeymen  and  apprentices.  They  also  contained  some 
original  and  private  sketches  by  RoUo.  Held^  that  these  private  sketches  had 
no  business  to  be  tliere,  and  that  the  books  belonged  to  the  employers. 

BOBERTSON  V.  Ds  SaLTI. 

Proceu — Mandatory — Foreign . 

Robertson,  designating  himself  a  merchant  in  Glasgow,  Wigtown,  and  London, 
vhs  imprisoned  in  the  Queen's  Bench  by  De  Salvl.  He  then,  by  the  concur- 
rence of  an  English  creditor,  obtained  sequestration  in  Scotland,  and  thereafter 
presented  a  petition  for  liberation,  which  the  Lord  Ordinary  on  the  Bills  re- 
fosed.  On  an  appeal  to  the  Inner  House,  the  creditors  moved,  ante  omniOf 
thit  the  petitioner  sist  a  mandatory.  Replied — the  petitioner  is  willing  to 
come  to  Scotland  to  be  examined.  To  compel  a  bankrupt  to  sist  a  mandatory, 
voald  be  practically  to  deprive  him  of  the  benefit  of  the  statutory  provision 
in  bis  favour.  Besides,  De  Salvi  had  stabbed  and  nearly  killed  him  in  prison, 
ud  had  himself  been  arrested,  and  bail  refused.  Motion  refiued^  the  peti- 
imet  being  willing  to  come  to  Scotland,  but  being  prevented  by  the  conduct 
of  his  adversary. 

Blaikie  v.  Duncan. — Julg  17. 
Process — Postponement  of  Trial. 

This  ease  being  fixed  for  trial  on  the  24th  July,  a  motion  to  discharge  the 
order  for  trial  was  now  made,  on  the  ground  that  the  defender's  agent  had  been 
engaged  from  the  let  to  the  10th  of  the  month  in  a  Justiciary  trial,  eighteen  hours 
aehdaj ;  and,  in  consequence  of  the  refusal  of  the  defender's  diligence  {supra), 
tU  amount  of  evidence  to  be  sought  for  having  been  greatly  increased,  there 
*u  not  now  sufficient  time  to  make  proper  preparations  for  the  trial.  06- 
pd—WiBi  the  mere  engagement  of  an  agent  was  no  ground  for  postponement 
of  trial.  Besides,  the  agent  had  a  full  fortnight  to  prepare,  which  was  suffi- 
cient in  almost  any  case ;  and  this  was  a  very  simple  case— on  the  one  hand,  to 
proFe  the  ottering  the  libel ;  and,  on  the  other,  to  lead  proof  in  denial  of  the 
M,  or  explanation  of  its  meaning.  Replied — the  pursuer's  case  being  so 
tiniple,  he  could  suffer  nothing  by  delay,  while  to  the  defender  to  grant  or  re- 
fuse delay  might  make  all  the  difference  between  success  and  failure.  Motion 
Tffusei,  on  the  ground  that  to  grant  it  would  be  to  establish  a  most  danger- 
^tts  precedent. 

Ibid  v.  Ibid. — July  18. 
Process — Leave  to  Appeal, 

Motion  by  the  defender  for  leave  to  appeal  the  judgment  refusing  diligence. 
The  jadgraent,  though  pronounced  on  an  Incidental  point,  in  effect  decided  that 
when  a  defender  puts  no  plea  of  justification  on  record,  he  cannot  prove  the 
whole  or  any  part  of  the  facts  wnich  would  mitigate  the  damages  sued  for. 
The  principle  recognised  by  the  Court  as  bearing  on  documentary  evidence, 
voold,  of  course,  to  a  large  extent,  circumscribe  the  competent  oral  evidence 
^.  It  was,  therefore,  reasonable  to  obtain  the  judgment  of  the  House  of 
l^rds  on  a  point  which  had  not  yet  been  decided  by  them.  Bellied — ^the  judg- 
nient  of  this  Court  was  in  accordance  with  the  deliberate  decision  in  M'Neil  v. 
Morrison.  To  allow  this  appeal  would  be  to  open  the  way  to  great  abuse  of  the 
^bt  of  appeal.  Motion  refused^  on  the  ground  that  the  refusal  of  the  dili^ 
g^nce  embraced  other  elements  than  the  one  founded  on  by  the  defender,  and 
proceeded  on  several  grounds,  any  one  of  which  would  have  been  sufficient  for 


M'Gillitbat's  Executors  v.  Mabson. — July  18. 
Real  and  Personal^Heir  and  Executor, 
The  late  Mr  MK^illivray  let  a  farm  to  Masson,  on  lease,  which  contained  the 
TOL,  I.— .RO.  vin.  AUaUOT  1867.  I  1  I 
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following  daan :— ^  The  said  James  Masaon  binds  and  obliMs  UoMeif  and  his 
foresaidsy  to  relieve  the  said  J.  L.  M'Gillivray  oi,  and  pay  to  the  oat-geing  tenant 
any  sum  of  money  which  he  may  be  entitled  to,  as  melioration  for  the  houses 
on  tlie  said  laoidB,  and  in  respect  thereof  the  said  J.  L.  M'GiUiTray  binds  and 
obliges  himself  and  his  foresaids  («. «.,  his  heirs  and  snccessorB)  to  take  the 
whole  of  the  dwelling-houses,  farm-houses,  building;B,  and  dykes  on  the  said 
farm  and  lands  on  the  expiry  hereof,  at  the  valuation  of  two  neutral  and  com- 
petent persons,  to  be  mutually  chosen,  and  to  pay  the  amount  of  s^d  valua- 
tion,  not  exceeding  L.450  sterling,  to  the  said  James  Masson  and  his  foresaids." 
Masson  took  possession  of  the  farm,  and  the  landlord  having  died  during  the 
currency  of  the  lease,  his  executors  brought  this  action,  to  have  it  declared,  that 
his  heir,  and  not  his  executors  were  liable  under  the  above  obligation  to  the 
tenant.  Held — ^that  this  was  an  obligation  by  the  tenant  to  relieve  the  land- 
lord from  a  debt  which  gave  him  a  personal  claim  against  the  landlord— that 
it  was,  in  fact,  a  money  accommodation  to  the  landlord  at  the  beginning  of  the 
lease,  and  transmitted  against  his  representatives. 


SECOND  DIVISION. 

Pilling  v.  Drake. — July  3. 

Bankruptcy — SequettroHon — Proof  of  Claim  on  Bankrupt  Estate — Proem. 

A  creditor  put  in  an  affidavit  and  claim  vouched  by  a  promissory  note 

written  on  unstamped  paper.     The  trustee  rejected  the  claim  as  not  properly 

vonched.      In  an  appeal,  the  sheriff  ordered  production  of  the  bankrupt's 

books,  then  in  the  hands  of  the  trustee,  and  found  the  debt  proved.    In  an 

appeal  from  this  ludgment,  Held — that  the  claim  was  proved^  by  the  entries 

in  the  bankrupt's  books  ;  that  the  sheriff-substitute  might  competently  order 

production  of  evidence,  although  within  two  months  from  the  date  at  which 

the  first  dividend  became  payable ;  and  opinion  that,  when  a  claim  is  admitted 

in  the  bankrupt's  state  of  &#!!!»,  and  that  is  corroborated  by  entries  in  the 

books,  it  is  the  trustee's  duty,  if  the  evidence  produced  be  insufficient,  to  order 

further  evidence.     Q«tf«^io»^— Whether  an  unstamped  bill  may  be  receiTcd  m 

evidence  of  a  loan  transaction  ? 

Authorities  cited  for  the  Trustee. — Stat.  2  and  3  Vict.,  c.  41,  sects.  II,  lOl 
104  ;  Wright  v,  Corrie,  19th  Nov.  1842,  v.  D.,  p.  164  ;  Ker  v,  M^Ewan,  8th 
Feb.  1845,  vii.  D.,  p.  400  ;  Forbes  v.  Manson,  2d  July  1851  (I^rd  Fullerton'^ 
opinion),  xiii.  D.,  p.  1272 ;  Stephen  v.  M'Cubbin,  9th  July  1856,  xviii.  D, 
p.  1224. 

AuthoriticB  cited  for  the  Creditor, — Stat.  16  and  17  Vict.,  c.  53,  sect  7; 
Douglas  and  Co.  v.  Sanderson,  29th  Feb.,  1848,  iii.  D.,  p.  819;  Baldenton  f- 
Richardson,  20th  Feb.  1841,  iil.  D.,  p.  577, 

RiTCHiB  V,  Dickson July  3. 

Lease — OonstrucHon — Proof. 

In  a  removing  of  a  sub-tenant  at  the  instance  of  the  principal  tenant,  thf 
defender  averred  that  he  was  tenant  of  the  subjects  under  the  pursuer's  lanJ- 
lord.  The  pursuer's  lease,  produced  to  prove  his  title,  excepted  from  ibe 
subjects  let  to  him,  the  "  houses,  etc.,  presently  possessed  by"  the  defender. 
Held — ^that  by  the  terms  of  the  lease  the  pursuer  was  not  excluded  from  prov- 
ing that  the  exception  in  the  lease  related  to  subjects  also  occupied  by  the  of- 
fender, but  other  than  those  from  which  the  defender  was  sought  to  be  remored. 

The  Pursuer  cit^ci— Mackintosh  r.  Munro,  23d  Nov.  1854,  xviii.  D.,  p.  99. 

Walls  or  Lenaoban  and  Othbrs  v.  the  Monklakd  I&on  and  Steel 

Company.— t7ui[y  10, 

Jury  Trial^^Issues — Verdict, 

In  an  action  of  damages  against  the  proprietors  of  an  ironstone  pit)  a^  ^^' 
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iiisUnoe  of  the  widow  and  children  of  a  miner^  whose  death  reenlted  from  in- 
jories  caoaed  by  an  explodon  of  ftrendamp,  an  issue  was  sent  for  trial  by  jury, 
commencing  with  an  admissiony  that  the  defenders  were  proprietors  or  lessees 
of  the  pit  in  vhich  the  accident  happened,  and  then  stated,  in  three  separate 
parBfraphs,  the  three  following  questions: — Whether,  on  2dd  March  1852, 
the  deceased,  when  employed  in  aaad  pit,  sustained  severe  bodilv  injury  in 
conscqnence  of  an  explosion  caused  by  the  fault  of  the  defenders? — Whether 
deceased,  after  being  injured  as  aforesaid,  sustained  further  injury  from  being 
detained  at  the  bottom  of  the  pit,  by  reason  of  the  neglect  of  the  persons  in 
chai^ge  of  the  same  to  raise  him  ? — Whether  the  death  of  the  deceased  was 
caoBed  by  the  said  injuries,  and  by  the  fault  of  the  defenders,  to  the  loss,  in- 
jury, and  damage  of  the  pursuers'?  These  three  paragraphs  were  connected 
W  the  conjunction  '^  and,''  and,  it  was  admitted  on  both  sides,  were  only  the 
parts  of  one  issue.  The  jury,  after  being  enclosed  more  than  six  hours,  re- 
turned this  yerdict — *^  Find  for  the  pursuers  on  both  the  first  and  second  issues, 
V  a  majority  of  nine  on  the  first,  and  a  majority  of  ten  on  the  second,  and 
sasess  the  damages  as  follows,"  etc.  It  was  argued  that  the  verdict  was  in- 
formal, in  so  far  as  it  treated  the  di£Ferent  questions  put  to  the  jury  as  dif- 
^Tent  issues,  while  they  were  only  parts  of  one  issue.  And,  supposing  them 
to  be  treats  properly  as  distinct  issues,  there  was  no  verdict  on  the  third  part 
(f  the  issue,  on  which  the  pursuers'  claim  for  damages  was  entirely  founded. 
That  a  general  finding  for  the  pursuers  would  have  Wn  good;  but  taking  the 
qoestions  as  different  issues,  they  did  not  run  into  each  to  such  an  extent  as 
I)  make  it  a  necessary  consequence,  that  a  finding  for  the  pursuers  on  the  first 
&Q<i  second,  necessarily  implied  a  finding  for  them  on  the  third.  The  Court 
yd  (Lord  Justice-Clerk  absent,  Lord  Wood  dissenting) — ^that  the  verdict  was 
ssbsUntially  a  verdict  for  the  pursuers  on  the  whole  issue,  which  consisted  of 
K^eial  questions  (as  remarked  by  Lord  Cowan)  "  run  into  each  other,  and 
connected  together  so  as  to  form  the  issue  which  the  jury  had  to  try."  The 
verdict  was  afterwards  applied  as  a  verdict  for  the  pursuers. 

Pvrsuers^  AuikoriUet. — Lawson  v.  North  British  Railway  Company,  16th 
Jaly  1850,  xii.  D.,  p.  1250;  Railton  v,  Mathews,  11th  March  1840,  viii.  D., 
P  747;  Macaulay  v.  Buist  and  Co.,  9th  Dec.  1846,  ix.  D.,  p.  245  ;  Melrose  v, 
Hastie  and  Co.,  7th  March,  1851,  xiii.  D.,  p.  880 ;  Swimmerton  9.  Marquis  of 
Stafford,  9th  Nov.  1810,  iii.  Taunton,  p.  232. 

Farbell  v.  Abnott. — Julr^  14. 
ArbUration'-fHietum  illieitum. 

Law-agents  carried  on  a  lonff  litigation  concerning  a  succession  of  consider- 
able value,  for  Mrs  Farrell,  who  had  no  means.  In  the  course  of  the  litiga- 
tion she  gave  them  a  letter  promising,  in  the  event  of  success,  liberal  payment 
of  professional  fees,  repayment  of  a&  outlays  with  interest,  and  a  commission 
on  the  amount  that  might  be  recovered.  Mrs  Farrell  was  successful.  In  the 
course  of  an  arbitration  to  settle  the  amount  due  to  the  agents,  the  latter 
claimed  the  promised  commission  on  the  sum  recovered.  Mrs  Farrell  raised  a 
reduction  of  the  letter  above-mentioned;  and  as  the  arbiter  intimated  an  inten- 
tion of  going  on  with  the  reference  and  disposing  of  the  question  as  to  the 
commiasion,  notwithstanding  the  dependence  of  the  reduction,  Mrs  Farrell  ap> 
plied  for  an  interdict.  The  application  was  principally  supported  by  an  argu- 
^n«nt  that  the  agreement  on  which  the  claim  for  the  commission  was  founded, 
^^ pactum  <U  quota  litis.  The  Court  (adhering  to  the  judgment  of  Lord  Mac- 
««nrie)  refused  the  interdict. 

i4a<Amiia.— Mackenzie  v,  Forbes,  23d  July  1774,  v.  Brown's  sup.,  p.  528; 
Johnstone  9.  Rome,  1st  Feb.  1831,  ix.  S.  and  D.,  p.  364;  Fraser  p.  Gordon, 
•^h  July  1834,  xii.  S.  and  D.,  p.  887  ;  Drew  v.  Lebum,  8th  June  1850,  xii. 
"->  p.  983,  and  28th  Feb.  1852,  xir.  D.,  p.  559 ;  affirmed  on  appeal,  8th  March 
^«>»%ii.Macq.,  p.  1. 
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SUTHEBLAND  V.  THB  MoNKLAND'b  RaILWAT  GOMPAlf T— Jttfy  15. 

Mtuter  and  Workman — LiMlity  of  a  MiuUr  f^  imuries  reeeM  bf  a 
Workman  acting  under  the  orders  of  an  Overseer. 
Sutherland  was  employed  as  breaksman  of  goods  trains  by  the  Railway 
Company.  His  duty  was  to  act  under  the  orders  of  the  engine-man,  to  couple 
and  uncouple  waggons,  and  nse  the  break  when  necessary ;  his  proper  place 
on  the  train  was  the  hindmost  waggon.  At  one  of  the  junctions  there  was  no 
pointsman  stationed  to  shift  the  points,  and  the  engineman  was  in  use  to  desire 
Sutherland  to  go  along  the  tops  of  the  waggons,  while  in  motion,  and  jump 
down  in  front  of  the  train,  so  as  to  shift  the  switches,  and  after  the  train  passd, 
jump  upon  the  last  waggon,  thereby  enabling  the  engineer  to  drive  the  train 
past  the  points  without  the  necessity  of  stopping.  Doing  this  was  beyond  Suther- 
land's duty  as  breaksman,  and  it  was  done  at  considerable  risk.  On  one  occa- 
sion he  fell  upon  the  ground  when  he  had  nearly  reached  the  front  of  the  iniii, 
and  one  of  the  waggons  passing  over  his  arm,  crushed  it  so  as  to  render  ampu- 
tation necessary.  In  an  action  at  his  instance,  against  the  proprietors  of  th4 
railway,  for  damages  in  respect  of  this  injury.  Held — that  in  executing  the 
orders  of  the  engine-man  in  doing  what  was  so  hazardous  and  so  much  beyond 
the  limits  of  his  duty  as  breaksman,  the  pursuer  did  so  at  his  own  risk,  anti 
had  no  claim  for  damages  against  his  employers  in  respect  of  any  injuiy  be 
might  thereby  suffer. 

Hamilton  ti.  Maclean. — Jufy  15. 
RigkU  of  Upper  Beritorto  divert  part  of  a  Stream, 
A  stream  was  led  in  a  brick  drain  through  the  property  of  an  heritor,  who 
inserted  a  pipe  9  inches  from  the  bottom, by  means  otwhich,  during  floods, be 
led  away  some  of  the  water,  which  was  not  returned.    ^Te^^^that  he  was  not 
entitled  so  to  deprive  the  lower  proprietor  of  part  of  the  stream. 

Galbratth  v.  Robbbtson. — July  16. 
Sequestration — Oppressive  use  of  Diligence,  Issues. 

The  pursuer  alleged,  that  in  the  sequestration  of  his  stock,  consisting  cf 
plants  in  a  nursery  garden,  for  rent  past  due,  the  defender  had  annoupced 
such  conditions  of  sale  as  were  calculated  to  prevent  fair  prices  being  realisedi 
that  the  sale  was  conducted  in  a  reckless  manner,  so  as,  in  a  great  measure,  to 
sacrifice  property  for  trifling  sums,  which,  by  usual  and  reasonable  aTFBDg^ 
ments,  would  have  produced  much  larger  amounts ;  and,  regardless  of  the  pur- 
suer's objections  and  the  requests  of  parties  present,  the  stock  was  put  up  in 
much  larger  lots  than  could  possibly  suit  ordinary  purchasers ;  and  the  sum  for 
which  the  property  was  sold  far  exceeded  the  amount  for  which  warrant  of  sale 
was  granted.  Held — that  allegations  wei*e  made  relevant  to  support  conclu- 
sions for  damage  and  solatium,  in  respect  of  illegal,  wrongful,  and  oppressive 
proceedings.  Issues  were  adjusted  for  trial  by  jury.  Observed  (per  Lori 
Justice-Clerk) — while  a  landlord  is  entitled  to  sell,  in  order  to  protect  himself, 
he  is  bound  to  conduct  the  proceedings  with  a  reasonable  regard  to  the  interests 
of  his  tenant. 

Steuabt  v.  Duke  of  Abotle. — Jufy  17. 
Lease. 

A  tenant  of  a  coal-work  belonging  to  the  Duke  of  Argyle,  made  a  caiul 
through  a  peat  moss,  part  of  Steuart's  lands.  A  yearly  rent  for  the  land  oc- 
cupied was  paid  from  1787  till  1834,  when  Steuart  raised  an  action  of  remov- 
ing against  the  Duke,  who,  in  1836,  was  decerned  to  remove  from  the  I«n<i 
on  which  the  canal  was  constructed,  and  pay  L.20  per  annum  for  violent 
profits  from  the  date  of  warning.  No  claim  was  then  made  that  the  Duk^ 
should  be  ordained  to  restore  the  ground  occupied  to  its  former  use.  He  con- 
tinued to  use  the  canal  and  pay  rent  therefor  till  Wbitsunda^jr  18/^  on  a 
new  agreement.     Held^in  an  action  raised  against  him  when  his  intention  pi 
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giViog  np  the  lease  in  1866  was  intimated,  that  he  was  not  bound  to  restore 
the  groand  occupied  by  the  canal  to  its  former  state. 

LOCKHABT  AND  OTHERS  V.  HOSS.^  Jufy  17. 

Judickd  Factor — Curator  bonis — Insanity, 
This  was  an  application  for  the  appointment  of  a  curator  bonis  to  a  gentle- 
man of  large  property,  on  the  gronnd  that  he  was  a  lunatic,  and  unable  to 
manage  his  own  affairs.  It  was  accompanied  by  certificates  to  that  effect  from 
two  medical  men.  The  petitioners  were  his  eldest  sister,  who  was  the  next 
heir  to  part  of  hb  estates;  her  son-in-law,  as  administrator-in-law  for  her 
grand-children ;  and  with  the  concurrence  of  the  heir  of  entail  of  a  portion  of 
his  estates  settled  on  heirs  male,  who  was  the  respondent's  nearest  male  agnate. 
Answers  were  given  in,  accompanied  by  medical  certiiicates,  that  the  respondent 
was  not  insane,  and  that  the  imposition  of  legal  restraint  upon  his  property 
wonld  be  injudicious  and  unjustifiable.  The  Court  refused  the  petition. 
Observed— that  one  of  the  petitioners  being  the  respondent's  nearest  agnate, 
and  entitled  to  take  the  proper  steps  for  having  the  respondent  cognosced,  if 
reallj  insane,  was  sufficient  ground  for  refusing. 

AtithonHes,-^Act  of  Sed.,  13th  Feb.  I7d0;  stat.  12  and  13  Vict.,  c.  61, 
«ct.  7 ;  Dewar  t;.  Dewar,  21st  Jan.  1834,  xii.  S.  and  D.,  p.  315  ;  Macfarlane 
r  Alacfarlane,  18th  Dec.  1846,  ix.  D.,  p.  306  ;  Speirs,  12th  Nov.  1851,  ziv. 
I),  p.  11 ;  Jerdon  v.  Scott,  2d  March  1784  (unreported,  see  Amiston  collection 
of  papers  in  Advocates'  Library,  vol.  175,  No.  26). 


CttgUslj  €uts. 


Apportionment. — Testator  by  his  will,  which  came  into  operation  before 
the  passing  of  the  Apportionment  Act,  devised  certain  real  estates  to  trustees, 
upon  trust,  after  his  son  should  attain  twenty-one,  to  permit  him,  during  his 
life,  to  receive  the  rents  for  his  own  use  and  benefit.  He  gave  the  residue  of 
his  real  and  personal  estate  upon  the  trusts  already  declared.  The  will  con- 
t^ned  powers  to  invest  the  trust-monies  in  land,  the  estates  so  purchased  to 
^  considered  as  money.  The  son  attained  twenty-one  in  July  1854,  and  died 
in  October  1854.  A  large  portion  of  rents,  payable  under  leases  made  under 
powers  given  by  the  will,  but  dated  since  the  Apportionment  Act,  accrued  due 
in  September  1854.  These  rents  were  held  to  belong  to  the  representatives  of 
the  son,  without  apportionment. — (Fletcher  v.  Moore,  29  L.  T.  Rep.  173.) 

AssiORATioN— ^i^otfA; — Bonus, — A  testator,  who  was  entitled  to  a  certain  sura 
of  South  Sea  Stock  on  the  death  of  an  annuitant,  assigned  all  his  right  and  inte- 
rest in  it  from  the  death  of  the  latter  to  trustees.  During  the  lifetime  of  the 
annuitant,  a  bonus  was  declared  ;  it  was  held  by  Vice- Chancellor  Wood  to  pass 
to  the  trustees  along  with  the  stock,  the  trustees  of  the  fund  being  trustees  also 
of  all  benefits  of  the  fund.-— (i2«  Armstrong  s  Will,  and  W.  R.  699. ) 

Attorhet's  Liability  for  Negligence. — In  Chapman  i?.Van  Toll,  the  plain- 
tiff, an  attorney  at  Richmond,  sued  a  widow  lady  to  recover  a  sum  slightly  under 
l>-50,  for  work  and  labour  done  by  him  as  an  attorney.  The  defendant  had 
l^nt  L.1000  to  a  Captain  Roberts  on  the  security  of  his  bond.  A  portion  was 
repaid,  but  Mrs  Van  Toll  was  unable  to  obtain  payment  of  the  residue,  and 
applied  to  the  defendant  to  assist  her  in  recovenng  it.  He  instructed  his 
London  agent  to  take  the  necessary  proceedings,  under  the  advice  of  a  special 
pleader,  and  a  writ  was  issued  against  Captain  Roberts.  Two  days  after  its 
service,  Captain  Roberts  wrote  to  the  defendant,  acknowledging  that  a  balance 
vas  still  due  to  her,  but  denying  that  it  was  so  large  as  she  asserted.     The 


438  DIGEST  OF  DECISIONS.  ^^Og. 

plaintiff  and  his  agent  were  nnfortnnately  ignpmnt  of  tbe  okuae  In  the  Common 
Law  Procedure  Act,  which  permits  an  immefliate  reference  to  the  Mtater  when 
nothing  more  is  in  dispute  between  the  parties  than  a  mere  question  of 
account.  A  declaration  was  filed,  the  proceedings  went  on  in  the  regular 
course,  and  the  cause  was  set  down  for  trial.  B^ore  the  parties  came  into 
court,  it  was  arranged  that  it  should  be  referred  to  the  Master  to  state  the 
account.  The  attorney  sued  his  client  for  the  oosts  of  these  proceedings ;  sod 
whether  or  not  his  negligence  disentitled  him  from  recoyering  was  the  pomt 
at  issue  in  Chapman  v.  Van  Toll.  The  jui^,  under  the  direction  and  witn  the 
approbation  of  Lord  Campbell,  the  presiding  judge,  found  a  rerdict  for  the 
defendant.  They  would  not  even  allow  the  plaintive  costs  down  to  the  Benriee 
of  the  writ.  But  the  next  case  was  one  of  palpable  injustice.  In  the  second 
suit  the  parties  were  reversed,  and  the  client  now  sued  the  attorney^.  She  in- 
sisted  that,  by  his  negligence,  she  had  lost  the  amount  due  to  her  on  her  bond, 
for  Captain  Roberts  was  a  bankrupt  at  the  time  when  judgment  was  actosUy 
obtained ;  whereas,  if  the  judgment  had  been  obtained  six  months  before,  as  it 
was  assumed  it  might  have  been,  had  an  immediate  reference  been  made  to  the 
Master,  Captain  Roberts  would  have  been  able  to  satisfy  the  debt.  The  evi- 
dence to  prove  this  was  of  the  most  unsatisfactory  description.  It  appesred 
that  Roberts  was  married  about  a  month  after  the  time  when  the.  writ  ww 
issued,  and  that,  on  his  being  arrested  by  another  creditor  immediatelj  after 
his  marriage,  his  father-in-law  paid  off  the  debt  for  which  he  was  arrested.  It 
also  appeared  that,  at  some  period  or  other  after  the  issuing  of  the  writ,  he  had 
drawn  from  an  insurance  society  a  sum  of  L.IdO.  Captain  Roberts  was  called 
by  the  defendant,  and  swore  positively,  that  if  he  had  been  pressed  by  the 
plaintiff  directly  after  the  issuing  of  the  writ,  he  could  not  have  paid  the  debt, 
and  that  his  only  chance  of  meeting  his  liabilities  was  by  having  time  given 
hhn.  These  were  the  facts ;  and  the  jury  had  therefore  to  calculate  the  difli- 
cult  problem  of  the  difference  between  the  likelihood  of  the  debt  due  to  Mrs 
Van  Toll  having  been  paid  at  one  or  other  of  two  periods  by  a  man  penniless 
at  both.  Human  reason  is  incapable  of  ascertaining  how  the  jury  arrived  at 
the  sum  of  L.644.  They  estimated  the  probability  of  a  father-in-law  paying 
L.744  for  a  son-in4aw,  who  had  already  cost  him  L.378,  as  L.100  less  than 
absolute  certainty. — Solicitors*  Journal. 

Bill  op  Exchange. — Foreign — Stamp, — A  bill  drawn  in  Canada  by  a  person 
residing  there,  addressed  to  a  person  in  England  for  acceptance,  and  inooned 
by  the  payees  (a  firm  carrying  on  business  in  Canada,  with  a  branch  in  Eng- 
land) to  the  branch  in  England,  does  not  require  a  stamp  under  17  and  18 
Vict.,  c.  83.— (Sharpies  v.  Ricknard,  29  L.  T.  Rep.  201.) 

Carrier — Special  Contract. — In  an  action  against  a  railway  compauy  for 
not  carrying  goods  safely,  it  was  held  that  though  the  party  had  signed  a  paper 
of  conditions,  he  was  not  bound  thereby,  being  unable  to  read  it,  and  having 
been  told  by  the  clerk  that  it  was  a  mere  form. — (Simons  v.  Great  Western 
Railway,  L.  T.  Rep.  182.) 

Negligence. — In  an  action  against  a  carrier  as  to  the  transport  of  some 

butts  of  sherry, 'the  bill  of  lading  said,  <*  Weight  and  contents  not  Known ;  not 
accountable  for  leakage  or  breakage."  The  carrier  was  nevertheless  held  liable 
for  his  own  negligence.  Willis^  J.,  observed — *'  Unless  these  words  were  in- 
serted, the  carrier  might  be  liable  for  the  goods  exactly  in  the  same  state  as  he 
received  them,  whatever  the  source  of  injury.  What  my  Lord  Wensleydale 
said,  in  Walker  v.  Parker,  10  M.  and  W.  161,  is  law.  The  most  that  can  be 
said  for  the  defendant  in  respect  of  this  contract  is,  that  by  the  words  intro- 
duced into  the  bill  of  lading,  he  has  put  himself  in  the  same  position  of  secantr 
as  in  the  exception  of  an  act  of  God,  pirates,  and  the  Queen's  eneinie».-il 
Abbott  on  Shipping.)  It  has  been  held,  that  the  exception  as  to  ca{)tiire  by 
the  Queen's  enemies,  applies  only  to  the  master  who  has  not  fallen  into  the 
hands  of  those  enemies  by  hie  own  negligence  or  default.  On  the  record  it »? 
wmfessed  that  the  negligence  of  the  master  of  the  ship  occasioned  the  damage; 
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thcra£}ii»oiir  jodgment  mutt  be  for  the  jdaintiffis." — (Phillips  v.  Clark,  29  L. 

T.  Bep.  181.) 

(kmnsuLcr.^Broier'^Ugape, — A  London  merchant  (the  defendant)  employed 
a  broker  at  Lirerpool  to  purchase  wool.  The  broker  negotiated  a  sale  by  the 
pliintiff  to  the  defendant  of  bales  deliverable  at  Odessa,  "  the  names  of  the 
vessels  to  be  declared  as  soon  as  the  wools  were  shipped."  By  the  usage  of 
lirerpool,  the  seller  must  give  notice  of  the  shipment ;  but  notice  to  the  broker 
is  gooid  notice  to  the  principal.  Plaintiff  sent  notice  to  the  broker,  but  not  to 
the  defendant;  and  the  point  was,  that  although  between  Liverpool  merchants 
the  luage  would  render  notice  to  the  broker  notice  to  the  purchaser,  it  does 
not  bind  a  London  merchant.  The  London  merchant  was  held  (by  the  Ex.  0.) 
boQod  by  the  custom  of  Liverpool,  since  he  must  be  taken  to  have  contracted 
with  reference  to  all  the  incidents  of  the  usage  of  trade  at  Liverpool.— (Oraves 
f.Legg,5W.  R.  597.) 

Warranty  of  liOe.'^ln  Hall  «.  Conder  (29  L.  T.  Rep.  108),  the 

question  was,  wheUier,  in  the  sale  of  a  patent  right,  there  was  an  implied 
wamoty  of  an  inddTeasible  title  to  the  patent.  There  was  no  fraud  in  the 
ose.  The  vendor  had  believed  himself  to  be  the  first  inventor.  The  Ck>urt 
teld  that  there  was  no  such  implied  warranty.  The  contract  merely  was  to 
pke  the  defendants  in  the  same  situation  as  the  plaintiffs  with  reference  to  it. 

Fal8bPretknce8.— Jf««r0pf%MnAi»ton  o/Qttantity. — The  prisoner,  a  coal- 
dealer,  who  agreed  to  supply  a  load  of  coal  at  7d.  per  cwt.,  delivered  a  quan« 
%  whieh  he  actually  knew  to  be  only  14  cwt.,  but  represented  to  the  prose- 
eatrixasweighinK  IBewt.  He  stated  also,  that  it  had  been  weighed  out  at 
the  colliery,  and  ne  produced  a  ticket  showing  such  to  be  the  weight,  which 
ticket  he  stated  he  had  made  out  himself  when  it  was  weighed ;  whereupon 
^  preseeutrix  paid  him  for  18  ewt.  The  case  having  been  reserved  for  the 
•^nion  of  the  Court  for  Crown  Cases  Reserved,  it  was  argued  for  the  prisoner, 
tliat  this  was  not  a  case  within  the  statute,  which  was  not  passed  with  reference 
to  bajiog  and  selKnff  transactions,  where  there  is  a  real  bargain  between  the 
pirtiee,  and  the  whole  matter  is  not  bottomed  in  fraud ;  and  that  in  this  case 
there  was  a  real  baigain,  the  subject-matter  of  it  being  a  load  of  coal,  and 
that  was  whs^  the  prisoner  sold,  only  he  made  an  overcharge  in  respect  of 
the  quantity.  The  judges,  however,  held  that  the  facts  of  the  case  made  out 
the  statutable  miedemeanottr. — (Reg.  v.  Sherwood,  29  L.  T.  Rep.  146.) 

'  Mttrepresemaiian  of  QuaiUy. — A  person,  in  pledging  certain  spoons 

^th  a  pawnbrokef,  said  they  were  of  the  best  quElity-~equal  to  Elkington's 
A— and  the  foundation  was  made  of  the  best  material,  and  they  had  as  much 
alver  on  them  as  Elkington  s  A.  The  goods  were  of  inferior  quality  to  that 
represented  by  the  prisoner ;  and  the  prosecutor  said  that,  had  he  known  the 
Rsl  quality,  they  would  not  have  advanced  money  upon  the  goods  at  any 
price.  They,  moreover,  admitted  that  it  was  the  declaration  of  the  prisoner 
M  to  the  quality  of  the  goods,  and  nothing  else,  whieh  induced  him  to  make 
the  said  advances.  The  monies  advanced  exceeded  the  value  of  the  spoons. 
The  iury  found  the  prisoner  guilty,  and  the  case  was  reserved  for  the  judgment 
of  the  Court  for  the  consideration  of  Crown  cases.  Lord  Cabipbbll,  C.J. — I 
^  of  opin^n  that  this  conviction  cannot  be  supported,  as  it  seems  to  me  to 
proceed  upon  a  misrepresentation  during  the  bargaining  for  the  purchase  of 
a  commodity  of  the  quali^  of  that  commodity.  In  the  last  ease  which  we 
^ispoesd  of  (R.  e.  Bherwood),  after  the  purchase  had  been  completed  there  was 
a  distinct  averment,  which  was  known  to  be  false,  respecting  the  quantity  <^ 
the- goods  delivered,  and  In  respect  of  that  misrepresentation  a  larger  sum  of 
vunty  (the  amount  of  which  could  be  easil v  calculated)  was  received  by  the 
persbB  who  sold  them  than  he  was  entitled  to  ask,  and  therefore  I  thought, 
and  1  think  now,  that  that  was  clearly  ft  case  within  the  Act  of  Parliament, 
^t  here,  if  you  look  at  what  is  stated  upon  the  face  of  the  case,  it  resolves 
itsetf  into  a  mere  representation  of  the  quality  of  the  article  that  was  sold ;  and 
bening  in  mind  that  tike  aiticle  sold  was  of  the  species  that  it  was  represented 
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to  be  to  the  purchaser,  because  these  were  spoons  with  nlver  upcm  them, 
although  not  of  the  same  quality  as  was  represented,  the  purchaser  obtained 
plated  spoons,  although  the  quality  was  not  equal  to  what  had  been  repre- 
sented. Now,  as  yet  I  find  no  case  in  which  it  has  been  held  that  misrepreseQ- 
tation,  at  the  time  of  sale,  of  the  quality  of  the  goods  has  been  held  to  be  an 
indictable  offence.  Therefore  this  is  not  a  case  within  the  Act  of  Parliament, 
and  the  conviction  cannot  be  supported.  The  rest  of  the  fifteen  judges  con- 
curred, diss,  Willes,  J.,  and  Bramwell,  B.,  who  thought  the  conviction  right. 
—(Reg.  V.  Bryan,  6  W.  B.  698.) 

FoBOiNO.— C/i»mn^.^In  Reg.  v.  Fitchie,  20  L.  T.  Rep.  99,  decided  in  the 
Court  for  Crown  Cases  Reserved,  the  wife  of  the  prosecutor  pledged  with  the 
defendant  three  blankets,  one  counterpane,  and  one  pair  of  sheets,  for  which 
she  received  a  regular  duplicate.  Subsequently  her  husband  went  to  redeem 
the  articles,  and  gave  up  the  duplicate  and  received  a  bundle,  containing,  as  he 
supposed,  the  articles  pledged;  but,  upon  getting  home  and  examining  the  con- 
tents, it  was  discovered  that^  instead  of  three  blankets,  there  was  only  one. 
Upon  this,  the  defendant  was  summoned  before  justices,  pursuant  to  the  ^  and 
40  Qeo,  III.,  c.  99,  s.  14  (the  Pawnbrokers  Act),  when  tne  defence  set  up  wsa, 
that  <me  blanket  only  was  pawned,  and  not  three  ;  and,  in  proof  of  this,  the 
prisoner's  attorney,  in  his  presence,  produced  and  handed  to  the  justices  a 
<pawn-ticket,  stating  at  the  same  time  that  it  was  the  ticket  given  when  the 
goods  were  pledged,  and  which  was  delivered  back  when  they  were  redeemed. 
This  ticket  mentioned  only  one  Uanhei.  The  defendant  was  afterwards  in- 
dicted for  uttering  a  forged  duplicate  (there  being  a  variety  of  counts,  vary- 
ine  the  description  of  the  ticket^.  At  the  trial,  the  jury  found  that  the 
ticket  handed  to  the  justices  by  tne  defendant's  attorney  was  not  the  genuine 
ticket,  but  was  a  folse  and  fabricated  ticket;  and  also  that  the  defendant  did, 
through  the  hands  of  his  attorney,  deliver  to  the  justices,  as  being  the  genuioe 
ticket,  the  said  false  and  fabricated  ticket,  he  knowing  it  to  be  fi^se  and  fabii- 
cated.  Upon  its  being  reserved,  ls$,  Whether  the  production  and  delivery  of 
the  document  as  above  mentioned,  tc^ether  with  the  finding  of  the  jury,  was  so 
uttering  by  the  defendant  ?  2<i,  Whether  the  doing  so  was  an  offence  as  charged  i 
the  Court  decided  in  the  afiirmative  .on  both  questions;  Cock  bum.  C.  J.,  ob- 
serving on  the  first  question,  that  the  ''  production  of  the  false  instrumeDt 
before  the  magistrates  by  the  attorney,  with  the  sanction  of  the  prisoner,  was 
as  much  an  uttering  by  him  as  though  he  had  delivered  it  with  his  own  handr 
and  on  the  second,  that  the  ticket  was  "  a  i*eceipt  for  the  goods  pledged,  and 
a  receipt  upon  which  the  pawnbroker  is  bound  to  account  for  the  goods  pledged 
upon  repayment  of  the  sum  advanced,  with  interest." 

Homicide  on  thb  High  Sbab. — From  Reg.  v,  Lewis  (6  W.  B.,  C.  C.  Rm 
572),  it  appears  to  be  law,  that,  if  a  foreigner  is  killed  by  a  foreigner  on  the 
high  seas,  no  offence  has  been  committed  which  is  cognisable  by  the  law  or  in 
the  coui-ts  of  this  country.  The  contrary  was  contended,  on  the  ground  of 
9  Geo.  IV.,  c.  81,  the  7th  section  of  which  authorises  the  trial  in  England  of 
British  streets  committing  homicide  abroad  ;  and  the  8th  section  enacts  that, 
where  any  person,  "feloniously  stricken"  on  the  seas,  dies  in  England  (as 
the  deceased  did  in  the  case  before  the  Court),  the  case  may  be  dealt  with 
where  the  death  happened,  as  if  the  offence  had  been  wholly  committed  there. 
The  Court,  howeyer,  held  that  these  two  sections  must  be  taken  together, 
and  that  they  both  had  reference  to  the  same  class  of  persons — ^vi2.»  British 
subjects. 

IiiTsaEST  OF  Pbesidino  Judge. — In  Reg.  e.  Storks  and  another,  29  L  T. 
Rep.  107,  an  appeal  by  the  Cambridge  Waterworks  Company  against  an  assess- 
ment to  a  poor-rate  was  tried  before  the  deputy-recorder  for  (^mbridge,  who, 
it  was  ascertained,  was  the  registered  proprietor  of  five  shares  in  the  company, 
though  at  the  time  of  the  trial  he  was  under  a  contract  to  dispose  of  them,  and 
having,  as  he  stated  he  believed  at  the  time,  no  beneficial  interest  whatever  in 
them.     He  discharged  the  appeal  in  favour  of  tlie  appellants,  and  gave  them 
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tbflir  eofti.    A  rale  am  haTiiiff  been  obtained  to  hnn^  ap  the  order  of  eeBflioiu^ 

io  order  that  it  ehould  be  qnauked  on  the  ground  of  interest  in  the  depatv*re- 
corder,  it  was  streonooal^  contended  that,  as  be  had  contracted  to  aell  his 
shares,  he  had  no  beneficial  interest  in  the  company,  being,  in  fact,  merely  a 
trustee  for  the  purchaser.  Lord  Campbell,  C.J.,  howeyer,  repudiated  this  doc- 
trine, holding  Uiat,  without  giving  any  opinion  as  to  liow  the  question  would 
stand  if  the  deputy-recorder  had  in  fact  been  but  a  trustee,  that  functionarr 
waa,  in  fi^t,  the  unpaid  vendor  of  the  shares  in  the  appellants'  company,  with 
» lien  upon  them  for  payment,  the  value  of  the  shares,  to  some  extent,  depend- 
ing upon  his  dedmon  in  the  appeal.  The  rule  for  the  certiorari  was  accord- 
ingly made  absolute. 

Jdoicial  Psivilbob. — A  drover  going  from  Norwich  to  London  on  2dd 
September,  was  asked  for  his  ticket  at  Elv,  and,  after  some  delay,  produced  one 
dated  the  Sd  September.  He  was  taken  before  a  J.  P.  and  sent  to  pnson  for 
trarelliog  without  having  paid  hb  fare,  but  ultimatelv  liberated,  the  mistake 
being  the  Company's — the  fare  had  been  paid,  and  the  ticket  improperly 
stamped  the  **Qd"  instead  of  the  **  2dd."  He  was  then  summoned  for  refus- 
ing to  deliver  up  his  ticket,  and  fined  6s. ;  which  couviction  was  afterwards 
Qushsd  b^  the  Quarter  Sessions.  On  an  action  being  brought  against  the 
i.  P.f  the  jury  assessed  the  damages  at  L.20,  which  Lord  Campbell  entered  as 
a  Terdict  for  the  defendant,  with  leave  to  the  plaintiff  to  move.  The  Ex. 
beki  that  as  the  magistrate  acted  under  the  authority  of  the  English  Railway 
Acts,  he  was  protected  by  the  English  Acts  11  and  12  Vict.,  c.  43;  but  whether 
oonriction  was  wrongful,  wilful,  and  malicious,  was  sent  to  a  second  jury.*^ 
(Gelen  «.  HaU,  20  L.  T.  £ep.  183.) 

JuBUDlonoir The  Court,  for  the  eonnderation  of  Crown  cases  reserved, 

toied  in  Ri^.  v.  Lewes,  29  L.  T.  Bep.  216,  that  an  offence  committed  by  one 
inigner  upon  another,  in  a  foreign  vessel  on  the  high  seas,  is  not  cognisable  in 
tn  Enfflish  court  of  justice,  though  it  be  a  case  4>f  homicide,  and  the  deceased 
dies  of  the  injuries  in  England. 

Law  of  Oontbacts. — B.  fiilsely  represented  to  C,  the  owner,  that  he  was 
snt  by  D.  to  purchase  goods  for  D.  By  means  of  this  fraud,  he  obtained 
]M»eigion  of  the  goods,  and  took  them  to  an  auctioneer,  who  sold  them  not  in 
market  overt.  In  an  action  brought  by  C.  against  the  auctioneer,  it  was  held 
that  he  was  entitled  to  recover  the  value  of  the  goods.— (Higgins  e.  Burton,  29 
L.  T.  Rep.  165.) 

Law  of  Mastkb  and  Sbbvant. — The  commitment  of  a  servant  to  prison, 
under  4  Geo.  IT.,  c.  34,  for  absenting  himself  from  service,  does  not  dissolve 
the  contract  with  the  master;  and  if,  on  the  expiration  of  his  imprisonment, 
the  eervant  does  not  return  to  service,  but  upon  request  revises  to  do  so,  the 
continuing  absence  is  a  fresh  offence,  for  whioi  he  may  be  again  committed.— 
(EsparU  Baker,  29  L.  T.  Rep.  169.) 

Law  of  Patents.  ^B.  obtained  two  patents  for  improvements  in  the  manu« 
&cture  of  gas.  In  an  action  for  infringement  of  them,  it  was  proved  that  an 
wy  had  been  previously  published,  describing  what  was,  in  effect,  the  same 
thing;  also,  that  another  anterior  patent  had  been  obtained  in  substance  to  the 
ttme  effect.  The  invention  was  held  not  to  be  a  new  one.— (Booth  e.  Kennard, 
29L.T.  Bep.  163.) 

LiABiuTT  OF  DiBBOTORa. — ^Thc  personal  liabilities  of  directors  were  disoussed 
snd  decided  by  the  Court  of  Appeal  in  Evans  v.  Coventry,  29  L.  T.  Rep.  118. 
They  wen  hdd  to  be  liable : — lat,  To  refund,  with  mterest  at  4  per  cent.,  all 
•Uowances  made  to  themselves  for  attendance  and  duties  performed  as  direc- 
tors, beyond  that  which  the  deed  of  settlement  had  prescribed.  2d,  Having 
decbued  and  made  dividends  out  of  the  funds  of  the  company  when  there  were, 
in  (act,  no  profits  to  divide,  it  was  held  to  be  a  breach  of  trust,  and  that  they 
Were  liable  to  make  good  to  the  funds  of  the  company  all  monies  so  paid,  with 
interest  at  the  rate  of  4  per  cent,    dd.  Purchase  d  shares  on  behalf  of  the  com^ 

vou  i.->-2fo.  vra.  Avoun*  1867.  k  k  k 
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pany  being  prohibited  bv  the  deed  of  settlement,  they  were  held  to  be  liable 
to  refund  all  monies  paid  by  them  in  purchase  of  shares,  with  the  like  inter- 
est ;  and  each  director  is  liable  to  the  extent  to  which  he  had  concurr«<i  in 
Buch  purchases.     The  directors  were  also  ordered  to  pay  the  costs. 

LiCBNCB. — British  made  wines  are  not  excisable  under  9  Geo.  lY.  c  61, 
and  the  retailer  requires  only  the  licence  of  4  and  6  Will.  IV.,  e.  77,  for  the 
sale  of  them. — Reg.  e.  Lancashire,  29  L.  T.  Rep.  181.) 

Legacy  Duty  —  Scotch  Railway  Shares. — A  testator  died  possessed  of 
L.92,000  personality  in  England,  and  L.6000  railway  stock  in  Scotland.  The 
executor  proved  at  York  for  L.100,000,  presenting  the  English  probate  to  the 
secretary  of  the  Scotch  Court  under  the  R.  C.  G.  Act.  The  Court  held  he  was 
still  bound  to  make  up  an  inventory  in  Scotland,  in  six  months,  and  pay  the 
specific  probate  duty  chargeable  on  the  Scotch  stock. — (Att.  Gen.  v.  Higgins, 
29  L.  T.  Rep.  184.) 

Master  and  Servant. — Munic^l  Corporation^  litMi^  of ^  for  negligence  of 
Servant, — ^The  municipal  corporation  of  M.  were  empowered  by  Act  of  Pariift- 
ment  to  do  all  the  necessary  acts  for  lighting  the  borough,  and  to  supply  the 
inhabitants  with  gas  at  such  rates  as  should  be  agreed  b«tween  them  and  the 
persons  supplied ;  and  they  were  directed  to  apply  the  monies  received  for  the 
gasworks  "  in  paying  off  the  mortgages  and  annuities  secured  thereon,  and  in 
payment  of  certain  expenses  connected  with  their  gasworks ;  and  as  to  the 
residue  of  such  monies,  in  and  towards  the  improvement  of  the  township  of  M.,'' 
etc.  Declaration — For  negligence  by  the  workmen  of  the  defendants  in  laying 
gaspipes,  per  qtsod  plaintiff  lost  his  eye.  Plea — That  the  supposed  grierances 
were  Ixmafide  in  the  course  of  executing  the  powers  conferred  on  the  defend- 
ants by  the  Manchester  (ieneral  Improvement  Act,  1851,  and  without  any 
neglect,  negligence,  etc.,  of  the  defendants,  otherwise  than  by  their  workmen, 
servants,  etc.,  and  that  the  workmen,  servants,  etc.,  were  well  skilled.  De- 
murrer and  joinder.  The  Exchequer  held  the  plea  bad.  The  Ex.  C.  affirmed 
the  decision.  Where  the  law  requires  a  man  to  perform  a  public  trust,  and  casts 
a  public  duty  upon  him,  clothing  him  with  authority  to  carry  it  out,  and  he 
acts  bona  jfidA  and  eratuitously,  he  shall  not  be  liable  for  the  act  of  a  penon 
whom  he  necessarily  employs.  But  here  the  distinction  was,  though  as  indi- 
viduals the  members  of  the  corporation  were  acting  gratuitously,  they  did  not 
act  gratuitously  as  a  corporation  ;  the  profits  went  to  the  borough  fund.— 
(Scott  9,  City  of  Manchester,  5  W.  R.  598.) 

NegUgence. — ^Although  a  master  is  not,  in  general,  liable  for  an  injorj 

sustained  by  a  servant  from  the  negligence  of  a  fellow-servant,  he  is  responsible 
for  the  insufiiciency  of  the  materials  ^mished  ;  e.  y.,  the  rottenness  of  the  wood 
of  a  scaffolding,  which  gave  way  in  consequence,  and  wounded  plaintiff  severely. 
*^RoberU  v.  Smith,  5  W.  R.  581.) 

Merchant  Shipping. — ^The  master  of  a  ship,  driven  into  port  in  distress  with 
a  cargo,  cannot  make  a  special  contract  obligatory  on  the  merchant  for  the 
conveyance  of  the  cargo  by  a  substituted  ship,  when  the  merchant,  to  the 
knowledge  of  the  master,  has  an  agent  or  a  house  of  business  at  such  port, 
without  communicating  with  such  agent,  or  giving  him  the  option  of  receiving 
such  cargo  there ;  nor  is  the  master  authorised,  without  communication  with 
such  agent,  to  make  a  special  contract,  binding  on  the  merehant,  to  put  the 
cargo  on  board  another  ship,  and  forward  it  to  the  port  of  dischai^ge. — (Gibbs  e. 
Gray,  29  L.  T.  Rep.  162.) 

Partnership. — A  case,  very  intricate  in  its  particular  fiicts,  but  raising  some 
interesting  questions  of  partnership  law  generally,  is  reported  from  the  Oomi 
of  Appeal.  Briefly,  the  question  was,  whether,  when  a  lease  of  mines  belonged 
to  a  partnership,  and  some  of  the  jsartners  obtained  a  renewal  of  the  lesse  to 
themselves  exdusively,  and  for  their  own  exclusive  benefit,  a  court  of  equity 
would  not  raise  a  constructive  trust  for  the  benefit  of  all  the  partners.  It  was 
held  that  it  would  do  so,  at  least  so  far  as  to  throw  upon  the  lessees  the  onus 
of  proving  that  their  partners  had  no  right  to  claim  its  benefits.    But  in  this 
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can  the  other  partners  had  been  guiiij  of  ladies  in  permitting  the  renewal  to 
be  obtained,  and  the  mine  to  be  worked  under  it,  and  had  taken  no  active  steps 
for  redress  from  September  1846  to  September  18*55.  This  negligence  was 
held  to  shift  the  onus  upon  themselves,  to  show  that  the  renewal  wan  for  their 
benefit.  It  was  their  duty  to  have  asserted  their  claims  in  such  good  time  as 
would  have  shown  their  roMliness  to  participate  in  loss  as  well  as  in  profit  while 
the  issoe  was  still  doubtful.  A  claiui  on  the  ground  of  a  CDnstnictive  trust 
•hoald  be  pursued  promptly,  and  by  acts,  not  by  words  only. — (Clegg  v.  Ed- 
nwndson,  29  L.  T.  Rep.  131). 

Prescription.— The  following  letter  was  held  not  to  be  an  acknowledgment 
in  writing  taking  the  debt  out  of  the  Statute  of  Limitations.  In  reply  to  a 
letter,  calling  defendant's  attention  to  the  plaintiff  s  claim,  on  the  ground  that 
Statute  of  Limitations  applied  to  the  demand,  defendant  then  wrote : — '*  I  beg 
to  say,  that  1  do  not  wish  to  avail  myself  of  the  Statute  of  Limitations,  to  refuee 
payment  of  the  debt  alluded  to  in  your  note ;  but  I  have  not  the  means  of 
wttKng  it,  and  must  crave  a  continuance  of  your  indulgence.  My  bituation  as 
I  salaried  clerk  does  not  afford  me  the  means  of  laying  by  a  shilling ;  but,  in 
tdorae  of  time,  if  I  continue  in  my  present  employment,  I  may  reap  the  benefit 
0^  my  services  in  an  augmentation  of  my  salary,  to  enable  me  to  pi-opose  some 
tttia&ctory  arrangement  with  you."  **  There  is  here/'  said  Cockbum,  G.  J., 
"an  acknowledgment  of  a  debt,  it  is  true,  but  not  with  a  promise  to  pay,  either 
on  demand  or  at  a  certain  period,  or  on  a  given  event. — (Rackliam  v.  Marriott, 
29L.T.Rep.  146.) 

Writ. — ^The  following  letter   was  held   in  Sid  well  v.   Mason,   29 

l^T.  Rep.  21 3^  sufficient  to  take  a  debt  out  of  the  Statute  of  Limitations. 
''Dear  Sir, — I  have  received  your  bill ;  it  does  not,  I  think,  specify  sufficiently 
t'>vhich  cottages  the  work  is  done  ;  for  instance,  you  say  [here  six  items  of 
^  bill  are  copied].  I  don't  know  where  all  this  is  done  ;  1  shall  feel  obliged 
^yofi  will  more  particularly  explain  atid  take  your  agreements  to  Mrs  H.  It 
i^ioy  wish  to  settle  your  account  immediately,  but  being  at  a  distance,  I  wish 
f^erything  very  explicit  and  correct.  I  have  asked  Mrs  H.  to  mark  the  agree- 
otcnts  and  send  them  to  me,  and  I  will  return  them  by  the  first  post,  with  in- 
^motions  to  pay,  if  correct." 

PuNCipAL  AifD  SuRBTT. — ^B.  and  C.  dissolved  partnership  on  Feb.  15, 1831. 
^  the  same  day,  C,  as  principal,  and  D.,  as  surety,  gave  a  bond  to  B.,  as 
secarity  for  L.560O,  with  interest  at  five  per  cent.,  on  the  16th  Aug.  following. 
On  Feb.  21,  a  written  agreement  was  made  between  B.  and  C,  without  the 
privity  of  D.,  providing  that  a  bond  should  be  given  for  L.5000  by  C.  and  D., 
^ith  interest  at  five  per  cent.,  to  be  paid  half-yearly;  that  C.  should  pay 
LlOOO  within  a  year  from  that  date,  in  liquidation  of  B.*s  claim;  and  the 
rtniaining  claims  of  B.  within  the  five  following  years,  by  equal  half-yearly 
Payments,  with  Interest  at  five  per  cent,  half-yearly.  Several  payments,  in 
f^pect  of  the  debts,  were  made  from  time  to  time  by  G.  to  B.  In  June  1865, 
^-  was  adjudicated  a  bankrupt.  G.  disputed  his  liability  as  surety,  and  the 
^uri  ko  held,  the  V.  G.  saying  :  *'  Now,  from  the  evidence  in  this  case,  there 
^u  not  the  slightest  doubt  that  Frost  was  under  no  obligation  to  Sandars,  but 
joined  Haywood  as  surety  in  giving  the  bond  of  the  15th  Feb.  1831.  The  case 
being  one  of  that  kind,  there  seemed  no  ground  for  doubting  that  the  obliga- 
tion entered  into  by  Frost  when  he  executed  the  bond,  was  an  obligation  not 
for  his  own  debt,  but  to  make  himself  a  debtor  to  Sandars,  and  to  secure  to 
^(lars  a  debt  due  to  him  by  Haywoi»d.  That  being  the  situation  of  the  par- 
^K  it  seemed  impossible  to  say  that  Frost  was  not  entitled  to  have  the  benefit 
^f  the  well-established  rule  of  this  Gourt,  and  even  at  Liw — that,  upon  an 
obligHtion  of  suretyship,  if  the  creditor  did  any  act  to  alter  the  position  of  the 
surety,  or  to  modify  or  in  any  way  prejudice  his  position,  the  surety  was 
cntilfed'to  say  that  the  obligation  was  discharged;  for  his  obligation  in  this 
^^^  l>eing  to  see  to  the  payment  of  one  part  of  the  debt,  whatever  circum- 
stances occurred  between  the  principal  debtor  and  creditor  to  alter  the  position 
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of  the  Bureiy,  so  as  in  the  elighiest  degree  to  injurey  preradioe,  or  affect  bis 
rights,  operated  as  his  discharge  from  the  suretyship.-^ Wright «.  SandarBi  29 
L.  T.  Rep.  176.) 

PoBUo  Ck>MPANY — Eween  of  Powers. — A  person  was  engaged  as  civil  en- 
gineer by  the  directors  of  a  railway  compaav  (whose  powers  had  expired), 
pending  an  application  to  Parliament  for  a  bill  to  extend  the  time  for  making 
the  line,  which  was  lost.  He  took  prooeedings  against  the  indiridoal  share- 
holders for  payment.  Held  by  the  M.  B.  (in  Green  e.  Dixon,  29  L.  T.  Rep. 
207),  on  an  objection  by  a  shareholder,  that  the*  servioee  so  rendered  to  the 
Company  were  not  within  its*powerB,  that  the  plaintiff  was  not  bound  to  in- 
quire  into  the  powers  of  the  Company  before  giving  it  his  serrioee,  and  that 
even  if  he  had  notice  that  the  Company  was  exceeding  its  powen>  the  Court 
would  not  restiain  him  from  prooeeaing  at  law. 

Railway — Lands  Claiuea  Act — Compensation. — Under  the  above  statote,! 
landowner  is  entitled  to  obtain  from  the  railway  company  oonipeiuatioo  for 
the  vibration  his  premises  suffered  from  the  passing  of  tlie  trains ;  because  in 
such  questions  the  test  is,  whether  an  acstion  oould  have  been  maintained  tt 
common  law  for  doing  that  which  the  Kail  way  Act  authorised  to  be  done,  u 
no  action  would  have  lain  before  the  Act,  no  compensation  was  due;  if  it 
would,  a  party  was  entitled  to  recover.  Therefore,  though  persons  inthc 
trains  passing  over  the  railway  embankment  were  enabled  to  overloolc  the 
grounds  adjoining,  and  the  family  were  thereby  prevented  from  using  the 
grounds,  as  before  the  cx>n8truction  of  the  railway,  it  was  held  by  the  Q.B.ilut 
this  was  not  a  ground  for  compensation  under  the  words,  "  lands  injuriooslr 
affected  by  the  construction  of  the  works,"  in  sect.  68  of  the  Lands  Clauses 
Consolidation  Act.^Reg.  v.  South-Eastern  Railway  Company,  29  L.  T.  fiep 
124.) 

Rbvooation  op  an  AuTHORiTT.—  B.,  a  married  woman,  being  entitled  for 
her  separate  use  to  the  dividends  oi  certain  stock  standing  in  the  name  of  her 
trustees;  C.y  one  of  her  trustees,  gave  to  D.  a  power  of  attorney  to  receive  the 
dividends  and  pay  them  to  B.  B.  directed  D.  to  pay  them  to  E.,  banken  ai 
firusselfi,  to  whom  she  had  pledged  them  for  advances  made  to  her  httsband. 
D.  for  some  time  so  paid  them  ;  then  B.  wrote  to  inform  him  that,  in  eosse- 
quence  of  the  death  of  one  of  her  trustees,  she  had  been  obliged  to  have  a  ne« 
power  of  attorney  made  to  receive  her  own  dividends,  and  that  she  would  no^ 
therefore,  have  occasion  to  trouble  him  to  do  so ;  but  no  new  power  was  exe- 
cuted, and  D.  received  the  ensuing  half-year's  dividends  and  paid  them  to  £• 
It  was  held  that  the  authority  given  by  a.  to  D.  to  receive  and  so  to  applv  the 
dividends  had  never  been  revoked,  and  that  the  letter  from  B.  to  D.  did  not 
amount  to  a  revocation. — (Ckrke  v.  Laurie,  29  L.  T.  Rep.  203.) 

SaI/E — Delidery. — A.,  a  corn  merchant,  agreed  with  B.  to  exchange  grain  for 
bullocks.  The  bullocks  were  sMit  and  sold  by  the  com  merchant,  ^b<>^  {** 
ceived  B.*s  aacks  to  be  filled  from  bulk.  The  property  in  the  grain  pa»ed  or 
the  sacks  being  filled,  though  they  never  had  left  the  premises. — (Aldridge  t. 
Johnson  (Q.  B.),  6  W.  R.  703.) 

Ships — Liability  of  part  Owner  for  Repairs, — A  vessel,  owned  by  three  Pi- 
ties, was  chartered  by  two  of  them,  who,  in  consideration  of  being  ^^^"^^^ 
tire  use  and  control  of  her  and  her  earnings  for  six  months,  agreed  to  pay  L-^ 
to  the  third  owner.  Certain  repairs  of  a  permanent  character  having  been  done 
by  the  order  of  the  two  charterers,  the  Court  of  Exchequer  held  that  Uie  u»- 
bility  of  the  third  owner  was  not  excluded  by  the  agreement,  it  beiog  co^ 
tent  for  the  two  partners  to  bind  the  rest  of  the  owners,  in  repairs  which,  bb 
charterers,  they  were  not  bound  to  execute.-— (Preston  v.  Tamplm  and  Home. 
5  W.  R.  fi92.) 
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JOUENAL    OF   JURISPRUDENCE. 


ON  THE  EFFECT  OF  THE  NEW  LAW  OF  EVIDENCE  ON  CASES 
OF  FILIATION. 

In  continuation  of  the  article  on  "  Witness  Bearing^  in  our  June 
Nnmber,  we  now  especially  call  public  attention  to  the  effect  of  the 
'•went  law,  permitting  parties  to  be  witnesses  in  their  own  cause,  as 
^>perating  on  cases  of  filiation  and  aliment  of  bastards. 

The  Act  16  Vict.,  c.  20,  declared  as  exceptions  to  the  admission 
w  parties  as  witnesses  for  themselves,  "  actions  in  consequence  of 
adalteiy,  or  for  dissolving  any  marriage  or  breach  of  promise  of 
D^anriage,  or  in  any  action  of  declarator  of  marriage,  or  of  nullity 
w  marriage,  putting  to  silence,  legitimacy  or  bastardy^  or  in  any 
action  of  adherence  or  separation." 

The  obvious  intention  of  these  exceptions  was  to  guard  against 
the  great  danger  of  perjury  in  cases  where,  not  a  mere  simple  question 
of  debt  is  at  issue,  and  at  once  and  for  ever  settled,  but  where  there 
K  involved  questions  of  status  affecting  the  interests  of  third  parties 
fcrcrenerations  to  come. 

The  Court  have  carried  the  reason  beyond  the  mere  letter  of  the 
WW,  by  excluding  a  party  as  a  witness  in  a  declarator  under  an 
entail,  where  the  question  of  legitimacy  arose  only  incidentally. — 
(I4th  Feb.  1855,  Sandilands.) 

But,  of  all  classes  of  actions,  where  the  reason  for  such  exclusion 
exists  most  strongly,  is  the  increasingly  great  class  of  cases  of  filia* 
tion  and  aliment  of  bastards.  In  the  first  place,  the  very  fact 
^hich  the  woman  admits,  in  coming  into  Court,  and  also  alleges 
Against  the  defender,  implies  a  breach  of  morality  on  botli  sides,  to 
'^ver  or  extenuate  which,  may  naturally  lead  to  a  second  infraction 
of  the  code  of  morals.  In  the  next  place,  there  are,  on  the  part  of 
^te  pursuer,  a  strong  temptation  if  lax  in  her  favours,  to  select  as 
^|ctim,  the  man  most  affluent  and  likelv  to  be  decerned  to  pay  the 
highest  rate  of  aliment,  and  to  have  ability  to  implement  the  decree 
^hen  given.    The  defender,  on  the  other  hand,  may  have  other  and 
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far  graver  reasons  than  mere  pecuniary  interests,  involving  family 
and  social  connections  of  an  extensive  range. 

In  no  class  of  cases  has  the  change  of  the  law  made  a  more  radi- 
cal alteration  in  the  nature  of  the  proceedings,  and  in  the  ultimate 
success  of  these  actions. 

We  shall  contrast  the  proceedings  in  this  class  of  actions,  previous 
and  subsequent  to  the  change  of  the  law  of  evidence. 

In  former  practice,  the  first  step  in  evidence  was,  'the  judicial  ex- 
amination of  the  defender.  This  was  an  important  article  of  proof, 
but  it  militated  much  against  the  defender.  The  examination  was 
not  on  oath,  so  every  thing  was  taken  as  evidence  against  the  defender, 
but  nothing  for  him  unless  forming  an  intrinsic  qualification  of 
statements.  Statements  made  in  the  declaration,  and  contradicted 
in  evidence,  were  considered  most  prejudicial  to  the  defender,  and 
even  mere  oblivion  on  recent  facts  were  prejudicial  to  the  defenders 
case.— (14th  Nov.  1821,  Binny.) 

The  Lord  Justice-Clerk  (Hope)  more  than  once  reprobated  this 
step  of  procedure.  Not  so  mucn  because  of  the  use  of  the  privilege, 
but  its  abuse,  in  so  far  as  the  defender  was  called  on  to  undergo  this 
ordeal  before  any  statement  of  facts  was  placed  on  record.  (June 
15, 1842,  Wilson  ;  June  2, 1843,  Kirki)atrick.)  But  Lord  MedwTii 
dissented  from  the  reflections  on  judicial  declarations,  and  strongly 
held  to  the  expediency  of  such  procedure — (June  lb,  1815,  Shank- 
land  ;  Nov.  26,  1845,  Patrick.) 

The  legislature  did  not  countenance  the  doubts  of  the  Conrt,  in 
so  far  that  in  the  Act  it  is  declared,  that  ^^  nothing  herein  contained 
shall  alter  or  aflfect  the  authority  or  practice  of  the  Courts  in  Scot- 
land  as  to  judicial  examination." 

The  declaration  of  the  defender  having  been  taken,  either  before 
or  after  the  record  was  made  up,  the  pursuer  entered  on  her  proof. 
She  had  the  double  opportunity  of  affirming  her  own  statements 
and  contradicting  those  of  her  opponent.  She  was  only  bound  to 
adduce  a  half  proof  or  semiplena.  There  were  several  definitions  of 
this  amount  of  evidence.  Lord  President  Blair  held  "  reasonable 
belief"  to  be  the  test  of  admission  of  the  pursuer's  oath. — (14th  June 
1809,  Craig.)  Lord  G  illies  defined  it  "  as  something  less  than  proof 
and  more  than  suspicion"— (9th  June  1831,  M'Crae.)  Lord  Robert- 
son said  it  must  aflford  **  a  reasojiable  suspicion" — (8th  July  lS2b, 
Hutchison.)  Lord  M'Kenzie  held  "  the  probability  that  the  de- 1 
fender  and  no  other  was  the  father,  sufficient  to  warrant  the  oath 
in  supplement" — (17th  January  1885,  Glendinning.) 

The  defender  next  produced  any  evidence  of  a  negative  character, 
and  (as  is  still  the  rule)  if  he  averred  specific  facts,  he  was  entitled  to 
lead  evidence  as  to  the  pursuer's  equivalent  familiarities  with  other 
men  named  in  the  record.  This  might  greatly  weaken  the  pursuers 
case.  But  although  the  defender  was  successful  in  proving  that  the 
pursuer  was  general  in  her  favours,  yet,  if  there  was  a  sufficient 
case  against  the  defender— as  the  child  must  have  a  father,  and  only 
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one,— it  was  left  to  the  oath  of  the  lady,  as  the  premQ:ative  of  her  sex, 
to  make  her  selection,  and  cut,  if  not  untie,  the  u-ordian  knot,  by 
fixing  the  paternity  on  her  favourite — the  defender. 

In  the  proof,  the  defender  could  not  formerly  be  examined  as  a 
witness,  whilst  his  declaration  stood  in  the  position  above  described 
as  evidence  against  but  never  for  him.  The  pursuer,  as  the  mother, 
was  a  necessary  witness,  and  so  could  not  be  called  on  to  undergo 
judicial  examination  similar  to  that  inflicted  on  the  defender. 

The  proofs  being  finished  on  both  sides,  the  Court  decided 
whether  the  evidence  amounted  to  a  semiplena.  If  it  did,  the  pur- 
saer's  oath  in  supplement  was  admitted  to  complete  the  proof;  if 
the  proof  did  not  go  the  length,  her  oath  was  not  allowed.  The 
niles  for  ascertaining  what  was  a  semipUnay  were  so  subtle,  that  con- 
flicting decisions  were  often  given  in  such  cases,  and  the  Court  of 
Session  frequently  differed  from  the  local  judge,  the  more  especially 
fi^m  justices  of  the  peace,  who  unfortunately  have  a  jurisdiction  in 
thk  important  class  of  cases,  from  which  it  is  truly  wonderftil  they 
We  not  long  ere  now  been  relieved,  as  wholly  unsuited  for  their 
c<H»nisanoe. 

In  giving  the  oath  in  supplement,  the  woman  had  great  ad  van - 
^s.  Though  a  witness,  she  had,  as  a  party,  right  to  be  present 
it  the  examination  of  her  other  witnesses,  or  to  read  the  record  of 
arennents  and  evidence.  She  had  then  only  to  confirm  and  cor- 
^borate  the  testimony,  and  add  the  fact,  privative  to  her  know- 
l^ige,  that  the  defender,  and  none  other,  was  the  true  father  of  her 
child.  It  was,  in  the  very  rare  case,  when  she  overshot  the  mark 
wd  contradicted  her  witnesses,  that  she  could  ultimately  fail — 
^here  the  two  half  proofs,  when  put  together,  did  not  dovetail  into 
the  concrete,  and  so  make  one  whole.  Such  was  the  following 
case,  where  the  woman,  after  being  admitted  to  her  oath  in  supple- 
°ient,  was  cast  on  her  oath  in  supporting  her  case, — 7th  July  1837, 
M'Naughton, — where  the  Court,  m  respect,  that  instead  of  supporting 
and  confirming  the  semiplena  probation  it  directly  controverted  the 
same,  assoilzied  the  defender.  The  only  other  reported  cases  where 
STich  an  untoward  result  was  realized,  were  9th  June  1838,  Grey; 
and  28th  June  1848,  Folley, 

^Iie  change  of  the  law  of  evidence  has  worked  a  great  change  in 
the  whole  procedure  in  this  class  of  cases,  and  especially  in  their 
result 

The  declaration  of  the  defender  is  now  seldom  asked,  because  that 
generally  he  is  the  first  witness  called  in  defence.  But  some  judi- 
cious agents  still  obtain  an  order  on  the  defender  to  be  judicially 
^xaminwl,  which  declaration,  as  it  must  be  taken  previous  to 
^^^tering  on  the  proof,  precludes  him  ft*om  the  advantage  of  squaring 
his  statements  to  suit  the  testimony  of  the  witnesses,  which,  when 
placed  on  oath  after  the  pursuer's  proof  is  concluded,  he  has  an 
opportunity  of  doing. 
According  to  the  rule  adopted  in  most  courts,  that  parties  who 
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are  proposed  to  be  witnesseSy  mast  be  treated  as  snch,  the  pursuer 
must  either  be  first  examined  or  remain  excluded  until  her  other 
witnesses  have  given  their  evidence.  In  this  way  she  is  tempted 
to  defend  or  apologize  for  her  lapse,  and  to  make  her  case  much 
stronger  than  ner  witnesses  can  support.  This  done,  her  witnesses 
follow  to  corroborate  her,  instead  of,  as  under  the  former  i^ractice, 
when  she  came  in  at  the  close  to  support  them.  The  witnesses, 
wanting  her  motives,  fall  far  short  of  her  evidence,  and  it  is  very 
fortunate  for  her  if  they  do  not  actually  contradict  her  in  many  im- 
portant points. 

Then  comes  the  defender's  proof ;  and  as  he  cannot  be  excluded 
from  Court  whilst  the  pursuer  or  her  witnesses  are  under  examina- 
tion, he  is  quite  prepared,  on  every  point,  to  combat  the  pursuer's 
facts.  Then  follows  hb  witnesses,  wno  are  chiefly  directed  to  atta<^ 
the  character  of  the  woman,  and  to  add  to  the  number  of  her  para- 
mours. It  is  now  no  uncommon  thing  to  find  the  woman  swearing 
that  she  had  often  connection  with  the  defender  A,  and  that  he  is 
tlie  father  of  her  child,  and  solemnly  deponing  that  she  never  had 
connection  with  B ;  then  A,  the  defender,  as  solemnly  swears  that 
he  had  neither,  at  the  particular  times  sworn  to  by  the  pursuer^  nor 
at  any  time,  connection  with  her ;  whilst  B  comes  forward  ultrone^ 
OQsly,  to  swear  that  he  had  firequent  connection  with  the  pursuer, 
and  at  times  too,  precisely  coinciding  to  the  conception  of  the  child. 

Such  deliberate  and  wide  spread  profligacy  and  peigury  are  heart- 
sickening,  and  loudly  demand  a  speedy  remedy.  It  is  in  no  matter 
of  opinion,  or  on  facts  on  which  persons  might  conscientiously  fall 
into  mistake.  There  is  no  doubting  but  that  deliberate  perjury  had 
been  committed  on  one  side  or  the  other.  But  on  which,  is  a  ques- 
tion of  great  difficulty,  and  hence  there  has  never  yet  been  a  pro- 
secution for  peijury  in  this  prolific  hot-bed  of  that  crime. 

The  efiect  on  the  encrease  of  this  species  of  vice  is  most  startling. 
We  have  before  us  a  return  of  births  in  a  county  town  of  20,000 
inhabitants  ;  and  in  the  year  1856,  of  694  births,  58,  or  above  8  per 
cent.,  were  registered  as  illegitimate,  whilst  doubtless  roanv  more 
were  still-bom  or  died  without  registration.  Again,  the  Established 
session  records  alone  of  the  same  town  shows  in  1854,  eight  persons 
rebuked  for  fornication,  and  seven  in  1855  ;  and  nine  duplicate  cul- 
prits rebuked  for  antenuptial  fornication  in  1854,  whilst  the  number 
encxeased  to  twelve  in  1855.  This  is  instructive,  as  showing  how  the 
vice  has  extended  to  persons  who  had  a  religious  profession  and  were 
in  communion  with  a  Christian  church.  The  last  fact,  too,  establishes 
a  wide  spread  understanding  amongst  certain  classes,  that,  if  there 
be  no  practical  results  of  the  criminal  intercourse,  there  is  to  be  no 
further  obligation  on  the  man.  But  if  there  be  fruit  of  the  womb, 
then  the  sacred  ceremony  of  marriage  is  to  be  degraded  into  a  cover 
of  sin.  From  this  prevailing  understanding,  it  will  easily  appear 
how  increased  is  the  motive  of  the  woman  to  make  good  her  case, 
as  of  the  defender  to  defeat  its  success  ;  and  there  is  also  the  great 
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hazard  that  such  marriages  of  conyenience,  originating  in  luat^  not 
love,  and  perfected  as  matter  of  pecuniary  calculation,  must  prove 
the  reverse  of  happy  either  to  the  spouses  or  their  offspring. 

The  encrease  or  this  class  of  cases  since  the  new  law  of  evidence, 
will  be  testified  by  all  connected  with  our  local  courts.  We  have 
a  report  from  the  sheriff  court  of  the  county  in  which  is  situated 
the  town,  certain  statements  of  which  we  have  above  given.  In 
1855  the  cases  of  this  nature  were  46,  but  in  1856  they  rose  to  69, 
of  which  fifteen  in  the  former  year,  and  19  in  the  latter,  were  re- 
sisted, and  decrees  of  absolvitor  to  the  extent  of  five  in  the  first  year 
and  six  in  the  second  year,  were  pronounced  in  favour  of  the  de- 
fender, being  one  third  of  the  number. 

Under  the  practice  before  the  Law  of  Evidence  Act,  there  were 
scarcely  one  case  in  ten  which  miscarried  for  lack  of  evidence, 
whereas  now  almost  one-third  of  the  cases  defended  result  in  the 
mttess  of  the  alleged  fathers,  and  the  poor  orphans  are  beggared  for 
/ife,  and  a  heavy  burden  imposed  on  the  Poor  Law  Boards  of  the 
parishes  of  settlement,  often  with  an  abundant  crop  of  law-suits  to 
discover  the  devoted  parish. 

Every  attentive  observer  of  the  times  must  be  horrified  with  the 
increasing  number  of  cases  of  child-murder  which  appear  in  our 
atminal  calenders,  where,  from  want  of  evidence,  the  minor  plea 
of  concealment  of  pregnancy  is  readily  accepted,  whilst  there  re- 
mains no  moral  douot  but  that  the  unfortunate  infant  was  sacrificed 
^y  the  mother  to  save  her  the  uncertain  remedy  of  seeking  to  fix  the 
paternity  on  the  person  to  whose  seduction  she  may  have  fallen  a 
victim. 

The  subject  is  a  serious  one  indeed,  and  must,  sooner  or  later,  force 
itself  on  the  consideration  of  the  country  and  the  legislature.  It  is 
matter  for  inquiry,  whether  the  policy  which  excluded  from  the 
privilege  of  parties  being  witnesses  for  themselves,  declarators  of 
legitimacy,  does  not  apply  with  equal  force  to  what  may  be  called 
declarators  of  illegitimacy.  We  venture  humbly  to  advise,  that 
a  return  to  the  former  law  of  aemiptena  and  oath  in  supplement 
would  be  wise,  and  would  afford  every  fair  protection  to  the  defender, 
whilst  it  admitted  the  woman  to  full  justice.  The  impression  of  all 
who  have  had  experience  in  the  administration  of  justice  will  be 
found  to  be,  that  the  woman  generally  is  in  the  right,  and  has 
seldom  any  motive  to  father  her  child  on  any  one  but  the  true 
parent,  while  the  defender  has  many  concurring  motives,  in  name 
and  fame,  and  cash  and  character,  to  avoid  the  burden  attempted 
to  be  placed  upon  him. 


450  THE  LAW  OP  BEPARATION.  [Sept. 


THE  LAW  OF  REPARATION. 


I.   DEFAMATION. 


Reparation  is  the  obligation  which  the  law  lays  a  person  under 
of  givinff  compensation  to  another  who  has  suffered  loss  through  liia 
fault.  The  acts  which  infer  reparation  come  under  the  name  of 
injuries.  The  word  injury'  implies,  in  the  first  place,  a  wrongful  or 
tortious  act,  which  is  the  literal  meaning  of  the  term  (t.«.,  quod  non 
jure  fit).  But  in  our  acceptation  it  implies,  moreover,  an  act  by 
which  some  one  has  sufierea  loss.  Thus,  injury  may  be  defined  bsi 
a  wrong  by  which  loss  has  been  sustained.  If  loss  be  sustaineJ 
without  wrong,  there  is  no  injury,  or,  in  other  words,  there  is  dam- 
num absque  injuria.  For  instance,  a  literary  attack  may  ruin  an 
author,  or  the  rise  of  property  may  be  to  a  neighbour's  prejudice ;  but 
in  either  case,  if  the  criticism  is  fair  and  honest,  and  the  rise  innocent, 
the  party  injured  has  no  action  for  indemnification.  On  the  other 
hana,  an  actionable  injury  may  be  unaccompanied  with  actual  appre- 
ciable damage ;  for,  in  the  words  of  Lord  Holt,  "  damage  is  not 
merely  pecuniary,  but  an  injury  imports  a  damage  where  a  man  is 
thereby  hindered  of  his  legal  right ; — and  this  doctrine  was  applied 
in  an  action  against  a  returning  officer  for  erroneously  refusing  to 
receive  a  man's  vote,  although  the  party's  candidate  w^as  returned 
Still  more  does  the  right  of  action  arise  where  both  injuria  and 
damnum  are  combined,  which  is  generally  the  case  where  the  iiijiin 
is  by  words  or  writing,  commonly  called  slander  or  defamation. 
Such  injury  is  committed  when  words  are  unjustifiably  spoken  by 
one  person  to  the  loss  of  another;  and  this  branch  of  the  law  of  re- 
paration is  the  subject  of  the  present  article. 

Formerly,  the  conclusion  of  an  action  for  injurious  words  were 
these:  a  fine,  palinode  or  recantation  of  the  slander,  and  damages  to 
the  injured  party.  The  two  fortner,  becoming  gradually  discoun- 
tenanced by  our  courts,  have  fallen  into  desuetude ;  and  the  con- 
clusion of  the  action  for  pecuniary  damages  is  the  only  one  now 
commonly  used. 

The  damage  arising  firom  injmious  words  or  writings  may  be 
either  a  direct  patrimonial  loss,  as  in  the  case  where  one  injures  by- 
words the  commercial  credit  of  another ;  or  it  may  be  the  d^nage, 
not  less  great  but  less  easy  to  estimate,  of  loss  of  good  name,  injui}' 
to  feelings  or  domestic  peace.  At  the  time  when  Lord  Stair's  In- 
stitutes were  written,  it  would  seem  that  actions  for  injurious  words, 
as  they  relate  to  damage  in  means,  were  not  common  in  Scotland ; 
but,  following  the  authority  of  the  Roman  law,  as  he  says,  that,  if 
the  question  were  raised,  we  should  use  the  same  grounds  and  pro- 
ceed to  the  same  eflect  as  in  England. — (Stair,  i.  9,  4,  referring  to 
L.  5,  §  1  D.  qui  sub  Co.  ii.  8,  1.  31,  §  5 ;  D.  de  rebus  auct.  42, 
5,  1.  15,  §  31  and  33,  1.  19,  20;  D.  de  injimis,  47,  10.)    In  our 
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time,  however,  the  growth  of  mercantile  transactions,  and  the  great 
value  in  a  pecnniary  point  of  view  of  commercial  credit,  ren&r  a 
consideration  of  such  actions  most  important. 

T^Tiatever  may  be  the  injury  which  tne  words  in  question  have  done 
to  the  party  aggrieved,  the  legal  redress  competent  to  him  may  be  very 
much  aflfecteoby  the  circumstances  under  whidi  the  injurious  state- 
ments were  made,  and,  under  some  circumstances,  by  the  animus 
with  which  the  expressions  were  used — by  their  truth,  or,  failing 
this,  by  the  question,  whether  the  author  of  them  had  reasonable 
ground  for  believing  them. 

In  most  of  our  cases  in  the  last  century,  the  animus  injuriandi  is 
assumed,  both  at  the  bar  and  on  the  bench,  to  be  requisite  to  found 
an  action  of  damages.  The  animus  was,  in  many  cases,  presumed 
&nm  the  tenor  of  the  expressions ;  but  its  existence,  proved  or  pre- 
Himed,  was  rea  uisite,  and  was  often  the  point  upon  wnich  such  cases 
^ere  argued,  it  is,  however,  now  the  general  rule  of  law,  that  malice 
'S  not  an  essential  part  of  the  case  to  found  an  action  for  reparation ; 
and,  in  general,  it  is  held  that  a  summons  libelling  a  false  and  calum- 
nious statement,  to  the  injury  of  the  pursuer,  is  sufficient  to  infer  a 
conclusion  for  damages,  though  malice  be  not  alleged.  The  rule 
jffuceeds  upon  the  manifest  reauirements  of  social  life,  and  the  great 
e^  that  might  be  produced  it  any  one  is  at  liberty  to  make  rash 
an!  gratuitous  statements,  to  the  injury  of  their  neighbours.  The 
mle,  however,  if  universal,  would  tend  far  too  much  to  restrain  aU 
freedom  of  communication  with  regard  to  other  people,  which  might 
w  often  laudable  and  necessary.  Our  law  accordingly  admits  cer- 
tain kinds  of  communication  to  be  privileged  in  this  respect,  and  in 
these  it  will  not  sustain  a  summons  as  relevant  to  infer  a  claim  for 
reparation  unless  malice  be  alleged  against  the  defender.  The  main 
object  of  the  present  essay  is  to  coUect,  from  the  decisions  on  this 
object,  the  limits  and  extent  which  our  courts  have  assigned  to  such 
a  privilege  in  communications  regarding  others.  But,  oefore  com- 
"^g  to  this,  tlie  influence  of  the  truth  of  the  injurious  statements 
must  be  considered. 

On  the  general  question,  whether  the  truth  of  injurious  words 
^  furnish  a  defence  to  an  action  of  reparation,  there  has  been 
*  f^eat  variety  of  opinion  at  different  times ;  and  we  have  not 
W  in  the  Court  of  Session  any  very  distinct  determination  of 
^P«  question  in  its  general  form.  In  our  old  pleadings  on  the  one 
^^e,  we  are  constantly  met  with  the  maxim,  quoted  from  the  com- 
mentators on  the  Koman  law,  Veritas  convicii  nan  excusat;  by  which 
Ae  proposition,  that  the  truth  of  a  slander  does  not  operate  as  a  jus- 
^fication,  was  attempted  to  be  established.  Tliis  proposition  was 
^ever  entirely  adopted  by  the  court.  The  views  generally  recog- 
J^i^d  by  the  court  in  the  last  century  appear  to  be,  that  when  the 
^jnins  mjuriandi  could  be  presumed  or  proved,  the  maxim  strictly 
^^U  in  an  action  prosecuted  ad  criminalem  effectum.  It  was  very 
"*uch  doubted  whether,  in  an  action  prosecuted  ad  civilem  effectum. 


452  THE  LAW  OF  BEPARATION.  [Sept. 

the  maxim  would  apply.  In  the  case  of  Graeme  and  Skene  v.  Cun- 
ningham— (Mar.  8,  1765,  M.  13923) — ^which  the  Lords  considered 
an  important  and  leading  case  upon  this  subject,  the  majority  held 
that,  though  the  action  was  prosecuted  ad  civilem  effectmn,  the 
Veritas  convicii  could  not  be  proponed  in  defence ;  but,  in  pmg 
this  opinion,  they  were  much  swayed,  and  considered  themselves  in 
some  measure  tied  down  by,  the  previous  final  interlocutor,  by  wbich 
a  proof  on  that  head  had  been  refused. 

In  looking  at  the  question,  whether  the  truth  of  injurious  words 
excuses,  we  must  make  a  distinction  between  mere  words  of  abuse 
and  a  distinct  injurious  statement.  The  former  will,  in  most  case?, 
carry  their  falsehood  on  the  face  of  them,  or,  at  least,  be  such  as  it 
would  be  contra  bonos  mores  to  allow  a  proof  of.  But,  in  the  latter 
case,  it  is  difficult  to  lay  down  a  genend  principle.  On  the  one 
hand,  to  speak  without  occasion  things  against  the  good  name  of 
our  neighbour,  that  might  be  passed  over  in  silence — to  rake  up 
wantonly  injurious  stories,  that  might  have  passed  into  oblivion,  these 
are  actions,  without  doubt,  morally  wrong;  and  as  they  cause  loss 
to  the  other,  may  they  not  be  actionable?  On  the  other  hand,  if  a 
person  bear  a  character  that  he  has  no  right  to,  when  truth  ii 
spoken  in  detraction  of  it  he  sufiers  loss ;  but,  as  he  loses  that  to 
which  he  has  no  right,  there  is  no  injury;  and  it  may  be  often  uscfid 
to  the  public  that  a  man's  true  character  should  be  known.  Cases 
of  this  kind  difier  so  much  in  their  individual  merits,  that  it  would 
be  impossible  to  lay  down  a  universal  rule;  but  to  lay  down  what  is 
the  general  rule  recognised  in  our  law,  may  be  done  with  certaintT. 

The  maxim  which  gives  the  real  spirit  of  the  Roman  law  on  tliis 
subject,  is  very  different  from  that  on  the  Veritas  convicii  so  often 
quoted  in  our  old  pleadings.  It  is,  ^^  Eum  aui  nocentem  infamant^ 
non  esse  bonum  aequum,  ob  earn  rem  conaemnari;  peccata  enim 
nocentim  nota  esse,  et  oporteri  et  expederi." — (Paulus,  1.  18,  pr. 
D.  47,  10.)  This  is  followed  by  Blackstone  (Book  iii.  on  private 
wrongs,  ch.  8.)     "  Also,  if  the  defendant  be  able  to  justify,  and 

5 rove  the  words  to  be  true,  no  action  will  lie,  even  though  special 
amage  hath  ensued,  for  then  it  is  no  slander  or  false  tale.  As  if  I 
can  prove  the  tradesman  bankrupt,  the  physician  a  quack,  the  law- 
yer a  knave,  and  the  divine  a  heretick,  tms  will  destroy  their  resfec- 
tive  actions;  for  though  there  may  be  damage  sufficient  accruing 
from  it,  yet  if  the  fact  be  true,  it  is  damnum  absque  injuria;  aiia 
where  there  is  no  injury,  the  law  gives  no  remedy," — This  refers 
only  to  the  civil  action  to  recover  damages  for  the  private  injun  • 
In  the  criminal  indictment  for  the  publication  of  a  lioel  in  the  law 
of  England,  the  defendant  has  never  been  allowed  to  all^  the 
truth  of  it  by  way  of  justification, — (Wendell's  notes  to  iStarfae 
on  Slander,  vol.  i.,  p.  207);  but  upon  the  pleading  of  the  truth  in  a 
civil  action,  there  was  at  one  time  great  doubt.  In  the  imanimoitf 
opinion,  however,  of  the  consulted  judges  in  1792,  giving  answers 
before  the  House  of  Lords  upon  questions  put  to  them  upon  the 
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Libel  Juries  Bill,  after  giving  the  opinion,  that  in  a  criniinal  in- 
dictment for  libel,  the  truth  or  falsehood  of  the  matter  is  not  mate- 
rial, they  go  on  to  say  (Journal  of  the  House  of  Lords,  1792,  A. 
p.  412),  "  As  between  him  (the  defendant)  and  the  plaintiff  seeking 
to  recover  damages  for  the  private  injury,  the  truth  of  the  matter  of 
the  h'bel  is  a  bar  to  the  action  for  damages ;  the  crime,  and  conse- 
quently the  falsus  libellus,  remaining  still  in  full  force  against  him." 
—(Wendell's  notes  to  Starkie,  ut  sup.,  vol.  i.  p.  210.)  And  it  is 
now  considered  as  the  settled  law  in  England,  that  in  a  civil  action 
of  damages,  the  truth  of  the  statement  may  be  pleaded  in  bar  of  the 
action.— (Cooke  on  Defamation,  1844,  p.  60.) 

We  have  not  in  Scotland  had  a  general  rule  laid  down  on  the 
subject  by  a  deliberate  judgment  of  tne  Court  of  Session.  But  the 
remarks  of  the  Lord  Cmef  Commissioner  in  the  Jury  Court,  in  Scott 
'".  M^Gavin,  and  one  or  two  cases  of  the  same  period,  are  of  the 
greatest  weight,  as  not  only  was  no  exception  taken  against  them 
it  the  time,  but  they  have  not  since  been  called  in  question.  The 
opinions  here  given  were  the  following:  It  is  competent,  in  an 
action  for  damages  for  slander,  to  plead  the  truth  as  a  defence.  To 
sustain  an  action  of  damages,  it  must  appear  that  the  words  spoken 
vere  false  and  injurious.  Whether  the  words  were  injurious,  is  a 
question  for  the  Court,  and  in  Scotland  it  is  never  required  to  allege 
or  prove  special  dama^.  K  they  were  injurious,  it  is  always  pre- 
samed  pnm&  facie  that  they  were  false.  If  the  defender  plead 
that  they  were  true,  he  must  condescend  on  special  facts  to  mstance 
the  trutn  of  the  statements ;  and  when  the  case  is  tried  by  a  jury, 
be  must  put  these  facts  in  a  counter-issue  for  justification,  with  time, 
place,  and  circumstance. — (Gibson  v.  Marr,  3  Mur.  262-3.)  He 
^ill  not  be  aJlowed  in  the  trial,  either  by  examination  in  chief,  or 
by  cros&-examination  of  the  pursuer's  witnesses,  to  prove  any 
instances  of  the  truth  of  his  statements  but  those  which  he  has  put 
in  issue  the  statements  complained  of,  so  far  as  they  are  injurious 
and  not  covered  by  the  special  facts  he  has  undertaken  to  prove, 
being  by  a  presumption  juris  et  de  jure  supposed  false. — (Scott  v. 
M^Gavin,  June  25,  1821,  2  Mur.  484-504.)— (Walker  v.  Robert- 
son, July  17,  1821,  2  Mur.  512,  513.) 

tf  the  special  facts  alleged  and  proved  entirely  cover  the  defender's 
statements,  his  plea  of  justification  should  be  sustained ;  if  not,  the 
part  to  which  they  do  not  apply  must  stand  on  the  evidence  for  the 
pursuer— (Scott  v.  M^Gavin,  supra) ;  and  the  only  question  upon 
tliis  point,  will  be  the  amount  of  the  damage. — (Greig  v,  Edmond- 
stone,  June  7,  1826,  3  Mur.  p.  72.) 

As  the  truth  then,  as  a  ^neral  rule,  can  be  pleaded  as  a  bar  to 
the  action,  it  would  be  a  misuse  of  terms  to  speak  of  pleading  truth 
m  mitigation  of  damages.  K  the  truth  be  put  in  issue,  it  may  be 
employed  for  justification  so  far  as  the  facts  proved  extend  ;  if  not 
pnt  in  issue,  it  cannot  be  proved,  and  in  that  case  the  defender  will 
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be  excluded  from  proving  it  in  extenuation  of  damages. — (See  Gib- 
son t?.  Marr,  3  Mur.  262-3. 

Contrary  to  the  practice  of  pleading  in  England  (Cooke  on  Defe- 
mation,  p.  113),  it  is  competent  with  us  to  deny  the  use  of  the  words, 
and  at  the  same  time  to  allege  circumstances  inferring  their  truth. 
—(Mason  v.  Tait,  July  10,  1851,  13  D.  1347.) 

That  there  may  be  many  cases  in  which  it  would  be  difficult  to 
apply  the  general  rule,  is  pretty  evident;  and  the  principle  on 
which  the  exceptions  woula  depend,  is  not  to  be  very  cleariy 
gathered  from  decided  cases,  and  must  be  considered  as  yet  an  open 
question  of  law.  It  would  be  difficult  with  us  to  apply  the  rule 
even  so  extensively  as  may  be  done  in  England,  as  there,  in  cases 
of  published  libels,  the  criminal  prosecution  by  indictment,  in  which 
the  truth  is  no  defence,  is  still  open,  whereas  with  us  it  has  fallea 
into  desuetude.  But  to  take  some  hypothetical  instances.  Suppose 
a  person  spread  or  publish  reports  aoout  another,  accusing  hun  of 
gross  immorality :  Could  it  be  allowed  to  him  to  come  into  court 
and  prove  their  truth,  and  that  he  should  thus  be  completely  pro- 
tected, whatever  injury  he  has  done  to  his  neighbour  ?  Again,  if 
one  were  to  spread  reports  on  another's  insolvency,  could  he  be 
allowed  to  come  into  a  court  of  law  and  prove  them,  and  thus  com- 
plete the  ruin  of  the  other's  credit,  which  his  reports  have  made 
imminent?  The  older  cases,  which  recognise  the  maxim,  Veritas 
convicii  non  excusat,  may  still  be  usenil  in  their  specialties  to 
illustrate  the  principle  of  the  exceptions  which  there  must  be  to  the 
rule.  An  analysis  of  them,  with  this  view,  might  be  useful ;  but 
this  would  take  us  into  an  investigation  too  minute  for  the  present 
inquiry.  Most  of  them  will  be  found  collected  in  Borthwick  s  Law 
of  Libel,  p.  268-270. 

The  previous  currency  of  the  report  may  be  proved  in  diminntion 
of  damages,  and  this  without  a  separate  issue  for  the  defender. 
The  currency  of  the  report  affects  the  pursuer  very  differently  from 
its  truth.  If  the  report  has  been  current,  the  statement  of  it  bv 
the  defender  is  really  less  an  injury  than  it  would  otherwise  be. 
The  actual  belief  of  the  defender  in  his  owm  statements,  and  the 
question  whether  he  had  probable  grounds  for  believing  them,  will 
only  affect  the  case  in  instances  of  privilege,  and  where  admissible 
may  generally  be  proved  without  a  counter-issue ;  but  these  will  be 
better  considered  in  the  view  of  the  particular  cases  of  privilege, 
where  they  are  allowed  to  be  relevant  exceptions. 

To  return  to  the  analysis  of  cases  of  privilege, — 

I.  The  proceedings  of  persons  acting  in  a  judicial  or  quasi- 
judicial  capacity  are  privileged. 

1.  The  privilege  of  a  supreme  judge  acting  in  his  judicial 
capacity  is  absolute ;  and  an  action  for  reparation  is  not  competent 
against  him,  though  founded  on  an  allegation  of  malice.  The 
responsibility  of  a  supreme  judge  is  only  to  Parliament  or  to  the 
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King  in  council. — (Haggards  Trustees  v.  Lord-President  Hope^ 
June  1, 1821 ;  Aff.  Apr.  1,  1824,  2  S.,  Ap.  125.) 

2.  Inferior  judges,  acting  in  matters  wiuiin  their  jurisdiction,  are 
not  liable  to  any  action  of  damages  for  injury  to  private  feelings  or 
reputation,  unless  malice  be  alleged  against  them. — (Allardice  v, 
Robertson,  April  8,  1830;  4  W.  and  S.,  p.  113.)  This  is  a  prin- 
ciple  of  our  common  law.  And  by  statute  43  Geo.  III.,  c.  141 
(Angost  11,  1803),  with  reference  to  Justices  of  the  Peace;  ex- 
tended by  1  Wm.  IV.,  c.  37,  sect.  13,  July  16,  1830,  and  9  Geo. 
III.,  c.  29,  sect.  26,  to  all  inferior  judges  and  magistrates  in  Scotland, 
m  re^iard  to  any  sentence  pronounced,  or  proceeding  had  in  any 
cTifflinal  trial,  it  is  provided^  that  unless  the  acts  complained  of  were 
done  malicioiisly  and  without  any  reasonable  or  prooable  cause,  no 
<ianiages  greater  than  twopence,  and  no  costs,  shall  be  recovered.^ 

The  judicial,  or  what  may  perhaps  be  better  termed  quasi- 
judicial  powers  of  church  courts,  consists  in  their  powers  of  suspen- 
^  or  removal  of  ministers  (Bell,  Diet,  voce  Church  Judicatones), 
^d  in  the  infliction  of  those  censures  which  belong  to  a  spiritual 
body.  The  judicatories  of  the  Church  of  Scotland,  namely,  Kirk- 
i^ions,  Presbyteries,  Synods,  and  General  Assemblies,  are  privi* 
leged  to  the  same  extent  as  inferior  judges  are  by  the  common  law ; 
uid  no  action  for  reparation  will  lie  against  them,  or  any  member 
tf  them,  for  any  act  done  in  their  judicial  capacity,  unless  founded 
iipon  private  malice. 

The  acercise  of  similar  quasi-judicial  functicms  in  other  religious 
bodies,  within  the  authority  given  them  by  the  community  to  which 
tfcev belong,  has  the  sameprivilege. — (See  Skinner^s  Case,  vi.  D.,  p. 
^tl2,  Lord  Fullerton.)  Tnis  is  founded  on  the  implied  consent  of 
those  belonging  to  the  community.  Auchincloss  v.  Black  (Hume, 
p.  595,  Mar.  6,  1793),  was  an  action  of  damages  raised  against  the 
Dtembers  of  Presbyteiy  of  Seceders,  for  depriving  them  of  their 
Actions  and  privileges  as  members  of  the  congregation.  The 
Lord  Ordinary  did  not  consider  it  competent  for  me  Court  to 
i^iew  the  proceedings  of  Associate  con^re^tions,  when  sentences 
are  pronounced  by  them  in  their  ecclesiastical  character.  But,  at 
^vising,  the  judges  were  unanimously  of  opinion  that  the  defen- 
ders were  answerable,  if  it  could  be  shown  that,  though  made  in  a 
judicial  form,  the  charge  against  the  pursuers  was  trmy  a  calumny, 
and  prosecuted  in  a  malicious  spirit.  The  same  was  held  in  the  case 
of  Brownlee  (July  1,  1819,  Hume,  596),  which  was  a  similar  action 
against  a  Ejrk-Session  of  Seceders.    It  was  held,  that  what  was 

'  The  cases  of  Strachan  v.  Stoddart,  November  13,  1828,  and  Richardson  v. 
WiUiaingOD,  June  1, 1832,  were  actions  of  damages  for  grossly  illegal  and  irre^- 
»r  pTocedure,  and,  though  not  cases  of  verbal  injury,  may  be  quoted  here  with 
i^eference  to  the  cases  here  referred  to.  The  summonses  in  these  cases  were 
Kusuioed  as  relevant,  though  maUce  and  want  of  probable  cause  were  not  alleged. 
^t'only  illegal  and  irregular  procedure  could  never  be  under  the  protection  of 
(ne  statute,  culpa  lata  being  always  in  the  eye  of  the  law  dolo  proxiroa. 
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complained  of  had  been  done  in  the  coarse  of  jndidal  and  ecclesias- 
tical  proceedings,  and  in  matters  which  were  competent  to  the 
Kirk-^Session ;  and  as  it  was  not  averred  (compare  the  case  of 
Skinner,  Mar.  3,  1849,  xi.  S.  945)  that  there  was  anything  61se 
or  firaudulent  or  disorderly  in  the  conduct  of  any  of  the  defisnders, 
it  was  held  that  no  complaint  lay  in  the  civil  court. 

On  the  same  principle  (see  Lord  FuUerton's  opinion  in  Skinner^s 
case,  sup. ;  also  Grieve  v.  Smith,  Feb.  12,  1808,  Hume,  637),  this 
privilege,  so  far  as  is  consistent  with  reason  and  public  policy,  will 
oe  accorded  to  acts  between  members  of  any  society  done  in  ac- 
cordance with  its  rules,  to  which  they  have  implicitly  submitted  by 
becoming  members  of  it. 

Under  this  head  (Boyd  v.  Reid,  Dec.  21, 1796,  Hume,  610)  maj 
be  considered  the  acts  of  persons  in  a  ministerial  character.  Persoa 
acting  as  members  of  a  board,  or  in  a  responsible  pubKc  position, 
are  not  liable  in  damages  for  acts  done  in  tnat  capacity,  unless  they 
have  acted  from  private  malice. 

In  cases  falling  under  the  above  head  (Allardice,  etc.,  v.  Kobert- 
son,  Apr.  8,  1830,  4  W.  and  S.  119),  malice  is  not  to  be  easily 
inferred  from  the  nature  of  the  acts  themselves,  but  requires  exten- 
sive proof. 
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n.  Statements  made  in  a  court  of  law,  with  a  view  to  supjwit 
(leas  in  an  action,  are  privileged ;  but  to  entitle  them  to  this  pri\i 
Bge,  they  must  be  strictly  relevant  to  the  case.  "  Words  that 
might  otherwise  import  a  slander,  being  necessarily  used  in  a  judi- 
cial procedure,  cannot  subject  the  party  to  any  <Sensure  or  penalty, 
either  in  respect  to  parties,  objections  to  witnesses,  or  challen^  t'^ 
jurymen,  that  being  understood  as  done  in  vindication  of  one's  righ  ; 
but  yet,  if  things  that  are  injurious,  quite  foreign  to  the  cause,  i 
charged  in  the  libel  (Bancton  i.  tit.  10,  sect.  33),  such  pursin 
shall  suffer  as  a  slanderer ;  for  the  cover  of  a  Judicial  proceedu  s 
cannot  protect  him  since  the  design  of  injury  is  evident,  and  tie 
more  public  and  solemn  it  is,  the  injury  is  so  much  the  mor 
heinous."  \ 

In  M*Vane  v.  M* Alpine,  the  bounds  of  this  privilege  are  ven  dis- 
tinctly laid  down— (M'Vane  v.  M^Alpine,  Nov.  22,  1805,  Hame, 
626) :  "  As  for  the  privilege  of  judicial  proceedings,  certainly  a  party 
to  a  lawHsuit  must  have  ftSl  freedom  to  state  his  case,  and.  to  im- 
peach it  where  it  is  necessary ;  and  however  deep  it  may  strike  the 
character  and  conduct  of  his  adversaijr,  and  even  of  third  parti^ 
where  these  are  involved  in  the  investigations  indispensible  for  the 
decision  of  the  cause.    But  a  litigant  is  not  at  fi-eedom  to  throw  out 

'  The  language  here  is  somewhat  different  from  what  we  should  make  use  w 
now.    By  our  (3der  lawyers,  the  animus  iiyuriandi  was  considered  i^^^^^^^-  f 
support  an  action  for  damages,  and  they  took  a  good  deal  of  pains  to  ^^, 
a  legal  presumption  of  the  animus,  in  cases  where  the  slander  was  merely  (^ 
and  unnecessary. — (See  Ersk.  iv.  4,  80.) 
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serious  Cb^aes  »r^-^ 

^^'it-no^  thai ieL"^-  ^-^  "rz^-o: 
f-l^e  certain  Jlzl"  ?*^  ^   -- 

,  •"^*^'-' the  want  t^^'*-'^  »^    ^— 
r^'n^  it  iZ,^^-^'^   ^^^ 
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In  actions  for  jiulicial  slander,  the  malice  may  be  established  without 
asserting  want  of  probable  cause ;  though  the  total  want  of  such 
cause  may  have  a  great  eSect  in  proving  the  malice,  and  that 
the  words  were  pertinent.  Is  it  necessary  to  throw  on  the  pursuer 
the  onus  of  proving  no  probable  cause?  If  you  can  show  tnat  the 
words  are  irrelevant  ana  impertinent,  I  do  not  see  why  the  pursuer 
should  not  be  put  to  show  probable  cause." — (Lord  Moncreiff  in 
Marianski  v.  Henderson,  June  7, 1841,  3  D.  1039 ;  see  also  Mcintosh 
t?.  Flowerdew,  Feb.  19,  1851,  xiii.  D.  726.) 

In  cases  falling  under  this  head,  as  under  the  last,  special  £Bbcts 
inferring  maUce  must  be  proved,  as  the  circumstance  of  defamatory- 
words  being  used  in  judicio,  affords  prim&  facie  evidence  af^ainst 
malice. — (Davidson  v.  Me^^t,  May  21,  1821,  1  D.  3.) 

m.  A  statement  made  by  way  of  representation  or  information 
of  a  crime  to  the  proper  authority  is  privileged. — (Cameron  v.  Stew- 
art, February  28,  1806,  Hume  630;  Young  and  Co.  v.  Leven, 
July  8,  1822,  1  S.  Ap.  179;  Gieig  v.  Edmonstone,  June  7,  1826, 
4  Mur.  72.)  This  privilege  is,  however,  somewhat  different  from 
that  of  statements  m  legsd  pleadings.  The  object  of  the  latter  is 
primdr  facie  the  interest  of  the  party  who  employs  them;  and  so  long 
as  their  intention  is  not  disproved  by  evidence  of  a  different  inten- 
tion, namely,  that  of  mere  injury  to  another,  they  are  protected. 
But  in  the  present  class  of  statements,  the  necessary  immediate 
effect  is  injury  to  the  person  against  whom  they  are  made,  with  a 
very  indirect  oenefit  to  the  maker  of  them,  so  that  in  any  such  esse 
the  statement  might  be  said  to  be  made,  if  not  maliciously,  at  least 
with  an  intention  of  injury;  and,  in  fact,  it  would  be  impossible  to 
draw  a  broad  distinction  between  those  made  maliciously  and  those 
that  are  not.  The  mere  exemption,  then,  of  such  information  in 
cases  where  the  charge  of  malice  could  be  successfully  rebutted^ 
would  not  be  sufficient  for  the  protection  of  such  charges,  the  dis- 
couragement of  which  would  be  an  injury  to  the  public.  It  has 
been  neld^  then,  that  to  entitle  to  reparation  for  injury  by  such 
complaints,  not  only  malice,  but  want  of  probable  cause,  must  be 
alleged  and  established  by  the  pursuer. — (Dallas  v.  Mann,  June  14, 
1853,  XV.  D.  746;  Cameron  v.  Hamilton,  February  1,  1856, 
xviii.  D.  423.) 

Dallas  V,  Mann  (June  14, 1853)  was  an  action  for  damages  raised 
in  the  Sheriff  Court,  in  which  the  summons  set  forth  that  ^'  the  de* 
fender,  in  attempting  to  carry  out  some  groundless  hatred,  malice, 
and  ill-will,  erroneously  and  groundlessly  conceived  by  him  against 
the  pursuer,  he  did  maliciously  and  falsely  make  a  statement  to  the 
procuratoivfiscai,  charging  the  pursuer's  daughter  with  theft.''    It 
was  held,  that  as  the  want  of  probable  cause  was  of  the  essence  of 
the  action,  an  averment  to  that  effect  could  not  be  added  in  the  re- 
vised condescendence,  and  the  original  summons  being  without  such 
"n  averment,  was  dismissed  as  irrelevant. 
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Cameron  v.  Hamilton  was  an  action  for  damages  on  account  of  a 

chai^  made  to  a  police  officer  against  the  pursuer^  in  consequence 

of  wnich  he  was  taken  into  custody.     The  action  was  raised  m  the 

Sheriff  Court.     The  summons  averred  that  the  charge  had  been 

made  groundlessljr  and  maliciously.     The  action  was  dismissed,  as 

there  was  no  averment  of  want  of  probable  cause,  and  it  was  held 

that  the  word,  groundlessly,  was  not  a  substitute  for  the  expression, 

without  probable  cause.     In  the  case,  too,  of  information  of  a  crime 

to  the  proper  authorily,  the  want  of  probable  cause  must  be  in  the 

pursuer^s  issue. — (Adie  r.  Growans,  January  16,  1847.) 

In  Young  t?.  Leven  (July  8,  1822,  1  S.  Ap.  179),  the  question 
was  raised,  whether  a  representation  regarding  the  conduct  of  a 
public  servant  to  his  siiperior,  whereby  he  loses  his  place,  was  also 
on  this  footing.  Lord  Eldon  makes  a  comparison  between  the  ac- 
tion of  damages  in  such  a  case,  and  an  action  of  damages  for  a 
groundless  prosecution.  "  In  the  trial,"  he  says,  "  of  such  an  action 
as  this,  yon  must  not  only  make  out  that  the  charge  was  malicious, 
but  you  must  make  out  that  it  was  without  probable  cause;  and 
your  Lordships  know  that  it  has  been  decided  over  and  over  again, 
that  ff  a  man's  malice  is  as  foul  and  black  as  it  can  be  represented, 
Imt  yet  if  he  has  a  probable  cause  for  the  complaint,  he  cannot  be 
liable  to  any  action  for  a  malicious  prosecution;  and,  on  the  one 
band,  if  it  has  been  found  that  he  has  no  probable  cause  of  com- 
plaint, but  if  his  mind  is  devoid  of  malice,  neither  can  an  action  be 
maintained,  and  therefore  the  question  here  first  to  be  considered  is, 
VTere  there  both  malice  and  want  of  probable  cause?"  He,  how- 
ever, recommended  the  dismissal  of  the  action  on  another  ground, 
and  declined  giving  a  definite  decision  on  the  general  question. 

On  a  somewhat  similar  principle,  all  statements  made  in  the  ex- 
ercise of  a  public  duty,  or  m  the  course  of  an  official  investi^tion, 
will  be  protected,  unless  made  maliciously.  In  Fenton  v.  Currie 
(February  22,  1843,  v.  D.  708),  the  Lord  Justice-Clerk  says,  "As 
the  statement  in  question  was  made  by  an  inferior  officer  of  the  cus- 
toms, not  in  casual  conversation,  but  to  his  superior,  in  presence  of 
other  customhouse  officers,  and  in  the  course  of  an  investigation  and 
complaint  made  by  Fenton  against  the  conduct  of  the  defender,  at 
which  the  defender  had  been  summoned  to  attend,  to  give  explana- 
tions and  defend  himself,  it  was  necessary  for  the  pursuer  to  prove 
that  the  statement  was  made  maliciously  for  the  purpose  of  injuring 
the  pursuer,  and  not  in  the  course  of  the  defendei^s  official  commu- 
nications."—(See  also  Hamilton  v.  Hope,  Mar.  10,  1827;  Blackett 
t.  Lang,  June  21,  1854,  xvi.  D.  990.) 

IV.  Next  will  be  considered  the  latitude  allowed  in  criticising  the 
acts  of  men  in  a  public  character ;  and  under  the  same  head  may  be 
viewed  that  allowed  in  speaking  of  a  person  in  his  character  as  author 
of  published  works.  The  fair  limits  of  criticism  of  a  public  charac- 
ter are  well  laid  down  by  the  Lord  Chief  Commissioner  in  Hamilton 
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r.  Sterenson  (Jane  19,  1822,  3  Mur.  75) : — **  In  every  auestion  of 
this  sort,  it  is  matter  for  serious  consideration  whether  the  aescrip^n 
is  public  or  personal.  By  personal,  I  do  not  mean  merely  what 
attacks*  a  man  in  his  familiar  intercourse  or  his  moral  character 
(which  is  the  construction  put  on  it  by  the  defender),  but  I  hold  th&t 
public  description  may  be  so  incorrect,  and  the  statements  made  so 
at  variance  with  truth,  as  to  render  it  a  matter  of  personal  defema- 
tion,  for  which  the  individual  would  be  entitled  to  redress."  InCo- 
bett's  case,  it  was  held  by  Lord  Ellenborouffh  that,  if  "  individual 
feelings  were  violated,  then  the  line  of  interdiction  begins,  and  tk 
offence  becomes  the  subject  of  penal  visitation.'"  And  Lord  Mans- 
field and  Lord  Chief-Justice  De  Grey  recognised  the  same  doctrine. 
—(See  also  Aiton  v.  M'Culloch,  Feb.  19,  1823,  3  Mur.  291.) 

The  privilege  of  literarv  criticism  is  much  of  the  same  nature.  As 
far  as  it  confines  itself  to  its  own  province,  it  is  protected,  even  thoa^ 
it  hold  up  the  author,  in  his  character  as  author,  to  the  contempt  and 
ridicule  of  thepublic.  The  principle  of  this  privilege  was  very  clearly 
laid  down  in  England  by  Lord  Ellenborough,  and  his  opinions  have 
been  quoted  and  followed  in  our  own  courts. — (Lord  CampbelFi 
Lives  of  the  Chief  Justices,  vol.  iii.,  p.  168.) — "  One  writer,  in  ex- 
posing the  absurdities  and  errors  of  another,  may  make  use  of  ridi- 
cule, nowever  poignant.  Ridicule  is  often  the  fittest  instrnmeirt 
which  can  be  employed  for  sucli  a  purpose.  If  the  reputation  a 
pecuniary  interests  of  the  ridiculed  party  sufier,  it  is  damnum  Qkiflt^ 
injuria.  Perhaps  the  plaintiff's  tome  in  Scotland  is  now  nnsalr^^' 
but  is  he  to  be  indemmfied  by  receiving  a  compensation  in  dan 
from  the  person  who  may  have  opened  the  eyes  of  the  public  to 
bad  taste  and  vanity  of  his  composition  ?  Who  prized  the  worb 
Sir  Kobert  Filmer,  after  he  had  been  reftited  by  Mr  Locke?  But  sw 
it  be  said  that  he  might  have  maintained  an  action  for  de&mat»i: 
against  that  great  philosopher,  who  was  labouring  to  enlighten  asd 
to  ameliorate  mankind  ?  We  really  must  not  cramp  obserradotf 
upon  authors  and  their  works.  Every  man  who  publishes  a  bock 
commits  himself  to  the  judgment  of  the  public,  and  any  one  in«f 
comment  upon  his  performance.  He  may  not  only  be  refiited,  bol 
turned  into  ridicule  if  his  blunders  are  ridiculous.  Reflection  « 
personal  character  is  another  thing.  Show  me  any  attack  on  tb 
plaintiff's  character  unconnected  with  his  authorship,  and  I  shall  be 
ready  to  protect  him ;  but  I  cannot  hear  of  mahce  firom  mere^ 
laughing  at  his  works.  The  works  may  be  very  valuable,  for  a^f 
thing  I  know  to  the  contrary,  but  others  have  a  right  to  pass  jud2* 
ment  upon  them.  The  critic  does  a  great  service  to  society  v^ 
exposes  vapid  as  well  as  mischievous  publications.  He  checks  the 
dissemination  of  bad  taste,  and  saves  his  fellow-subjects  firom  wasting 
their  time  and  their  money  upon  trash.  If  a  loss  arises  to  the  antl«ff» 
it  is  a  loss  without  injury ;  it  is  a  loss  which  the  party  ought  to  sur 
tain  ;  it  is  the  loss  of  fame  and  profit,  to  which  he  nevw  was  enti- 
tled.    Nothing  can  be  conceived  more  threatening  to  the  libertr  ot 
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the  press  than  the  species  of  action  before  the  Court.  We  ought  to 
resist  an  attempt  gainst  &ir  and  free  criticism  at  the  threshold." — 
(Carr  v.  Hood,  1  Camp.  355  ;  see  also  Lord  Ellenborough  in  Tal- 
bart  V,  Tipper,  Camp.  N.P.,  350 ;  see  also  Leslie  v.  Blackwood, 
July  22,  1822,  3  Mur.  164;  Davis  v.  Miller,  July  5,  1855,  17  S. 
and  D.  1050.) 

The  protection  spoken  of  under  this  head  depends  entirely  upon 
the  pablic  character  of  the  man  who  is  aggrieved,  or  of  the  work 
which  is  criticised.  It  has  nothing  to  do  Tntn  the  character  of  the 
paper  or  publication  containing  the  alleged  slander.  Liberty  of  the 
press  is  a  term  which,  used  in  these  cases,  would  be. entirely  mis- 
applied. That  term  means,  that  the  press  is  under  no  ministerial 
censorship.  But  injurious  words  in  a  journal  or  newspaper  are 
equally  actionable  with  words  spoken  or  m-a  written  letter,  and  are 
so  much  the  more  injurious  as  they  are  more  public. 

V.  Certain  cases  of  confidential  statements  are  held  to  be  privi- 
leged, especially  if  there  appears  a  laudable  object  for  the  communi- 
cation. Thus  a  person  having,  in  answer  to  a  party  interested,  stated 
that  he  had  seen  the  pursuer  taking  coals  at  a  late  hour  of  the  night 
from  the  coalhill,  the  statement  being  in  evidence  said  not  to  have 
been  made  maliciously,  was  held  not  liable  in  damages. — (Wight  t?. 
M^Luckie,  Feb.  12,  1830,  8  S.  493.) 

A  statement  of  a  clergyman  (Grant  v.  Coltard,  Feb.  1,  1834,  12 
p.  385),  in  a  letter  to  an  elder  in  reference  to  the  morals  of  the  par- 
ish^ was  held  to  be  privileged ;  and  an  issue,  Whether  the  state- 
ments were  false  ana  calumnious,  was  not  held  sufficient,  without 
the  addition  of,  whether  they  were  made  maliciously,  or  in  violation 
of  his  duty  as  a  clerOTman. — (See  Ensrlish  case,  Dunman  v.  Bieer, 

1  Camp.  Lp.  269.)  . 

The  creditors  of  a  bankrupt  are  held  entitled  to  discuss  the  con- 
iuct  of  their  debtor  amon^  themselves,  and  statements  made  by  one 
creditor  to  the  others  are  Iield  privileged.  A  master,  in  giving  the 
character  of  a  servant,  is  privileged. — (Torrance  v.  TumbuU,  Nov. 
»,  1834, 13  S.  and  D.  22 ;  also  July  29,  1835,  13  S.  and  D.  1146  ; 
See  also  Gray  v.  Walker,  July  12,  1837,  15  S.  and  D.  1296  ;  Lock- 
im  V.  Cumming,  Feb.  7,  1852.) 

When  a  case  of  privilege  does  not  arise  on  the  admitted  facts,  an 
88ue  m  the  ordinary  form,  without  the  question  of  malice,  will  be  sent 
to  the  jury.— (Rae  r.  M'Lay,  July  8,  1852,  14  D.  988.)  If,  on 
the  trial,  a  case  of  privilege  be  then  disclosed,  it  will  be  in  the  power 
'>f  the  presiding  judge  to  direct  the  jury  to  find  a  verdict  according 
to  .the  whole  circumstances  of  the  case — for  the  defender,  if  malice 
he  not  nroved ;  for  the  pursuer,  if  the  calumnious  words  be  proved, 
^i  malice,  having  been  averred  on  the  summons,  be  made  out. — 
Ofentou  V.  Currie,  Feb.  22,  1843,  V.D.  705 ;  Dunbar  v.  Stoddart, 
Feb.  15, 1849,  vi.  D,  587 — especially  opinions  of  Lords  Fullerton  and 
Jeffrey;  Hamilton  v.  Hope,  Mar.  27, 1826,  4  Mur.  233.) 

VOL,  I.— HO.  IX.  BEFTEMDEB  1867.  S  N  W 
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THOUGHTS  ON  LAW  REFORM. 
LETTER  THIRD. 

In  defence  of  oar  system  of  closed  records,  it  may  be  urged  thai 
they  frequently  supersede  the  necessity  of  further  proof;  the  ad- 
missions hinc  inde  being  sufficient  for  judgment.  We  mast  not 
lightly  party  it  will  be  thought,  with  a  form  of  procedure  which  may 
onen  save  the  necessity  of  a  jury  trial.  Let  us  spare  our  clients 
that  ordeal  if  we  can. 

One  is  inc{inedy  on  hearing  this  common  observation,  to  inquire 
whether  jury  trial  in  civil  causes  be  or  be  not  a  boon  to  the  countrr. 
Isy  theui  this  mode  of  adjusting  legal  differences  to  be  feared  as  a 
heavy  aggravation  of  the  evils  necessarily  incident  to  litigation? 
This  is  matter  deserving  some  brief  consideration. 

It  is  familiar  knowledge,  that  jury  trial  in  civil  causes  was  intro* 
duced  into  Scotland  in  the  year  1815,  recommended  by  the  exDeri- 
ence  of  England,  and  by  the  authority  of  men  whose  names  will  be 
for  ever  honourable.  Enough  for  me  to  mention  Sir  Islav  Gamp- 
bell  and  Francis  Horner,  the  latter  of  whom,  speaking  in  his  place 
in  Parliament,  declared  his  conviction,  that  the  proposed  change  was 
the  greatest  improvement  of  which  the  administration  of  justice  in 
Scotland  was  susceptible. 

Do  we,  the  litigants  and  lawyers  of  Scotland  at  the  present  day, 
concur  in  that  opinion  f  Do  we  believe  that,  for  the  satisfactory  ad- 
judication of  questions  of  fact  in  a  civil  cause,  a  jury  is  the  most 
reliable  tribunal,  and  that  jury  trial  is  the  best  means  of  elicitinf 
the  truth  out  of  conflicting  evidence  ?  I  think  it  may  be  safely  saia 
that  the  common  opinion  decidedly  leans  the  other  way.  In  the 
preliminary  stages  of  most  litigations,  the  possible  jury  trial  is  the 
rock  ahead,  against  which  too  much  precaution  cannot  be  taken. 
An  imscrupulous  litigant  will  hold  it  up  in  terrorem,  to  drive  hb 
timid  adversary  into  a  compromise.  Not  unfreanently  the  aversion 
to  it  rises  in  proportion  to  one's  confidence  in  tlie  righteousness  of 
one's  own  cause.  Just  because  you  are  in  the  right,  yon  woold 
rather  not  trust  the  decision  of  an  issue  on  which  hangs  all  that 
makes  life  valuable,  to  a  tribunal  so  uncertain  and  so  irresponsible. 
If  the  matter  be  one  of  less  moment,  you  would  rather  suffer  an 
unrighteous  loss  now,  than  suffer  it  hereafter  aggravated  byth^ 
heavy  costs  which  are  one  of  the  characteristic  features  of  the  insti- 
tution I  am  considering.  Go  into  the  Outer  House  any  morning 
during  the  Jury  sittings  in  civil  causes.  Lawyers  and  clients  ^ 
dispersed  here  and  there  in  anxious  groaps :  some^  no  donbt,  are 
talking  over  their  chances  of  success ;  but,  rely  upon  it,  many  more 
are  discussing  terms  of  settlement.  The  work  at  that  time  going 
on  would  recall  to  a  member  of  Parliament  the  customary  strangu- 
lation of  immature  bills  at  the  close  of  a  session.  Many  a  load  ana 
angry  lawsuit,  which,  in  the  preliminary  discussions,  gave  tokens  ot 
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energy  and  life  sufficient  to  satisfy  even  Sir  Lucius  O'Trigger's 
critical  taste  for  a  pretty  quarrel,  is  for  ever  silenced  by  compro- 
mise on  such  a  moniing.  'i'he  result  is  seen  in  the  contrast  between 
the  shranken  list  of  causes  which  have  proceeded  to  a  verdict,  and 
the  goodly  roll  originally  set  down  for  trial.  Assuredly,  if  it  be  a 
good  ground  for  praising  iudicial  institutions,  that  they  terrify  dis- 
putants into  a  reconciliation  of  which  the  terms  are  adjusted  by 
their  respective  legal  advisers,  jury  trial  in  civil  causes  is  entitled  to 
the  fullest  measure  of  that  paradoxical  eulogy. 

I  do  not  say  that  all  litigants  dislike  it ;  neither  do  I  assume  that 
all  lawyers  are  agreed  in  its  condemnation.  So  long  as  the  instinct 
of  gambling  holds  a  place  in  human  psychology,  there  will  be  men 
to  Uke  a  pleasurable  excitement  in  the  uncertainties  of  jury  trial, 
eren  although  their  all  be  staked  upon  the  issue.  I  do  not  accuse 
the  members  of  my  own  profession,  who  defend  the  institution,  of 
any  desire  to  encourage  this  feeling,  however  keenly  they  may  enter 
into  the  hopes  and  fears  of  an  actual  contest  in  which  they  happen 
to  be  professionally  engaged.  But  they  cannot  withdraw  themselves 
ftom  mfluences  of  an  altogether  different  kind.  Unquestionably 
Jury  Court  practice  yields  opportunities  of  display  to  forensic  talents 
of  a  high  and  peculiar  order.  Lawyers  who  are  able  to  win  by 
rhetorical  skill  the  ear  of  a  popular  audience,  while  they  are  equally 
able  to  secure  the  attention  of  the  Bench  by  logic  and  learning, 
and  who  to  this  double  qualification  unite  the  presence  of  mind 
which  shines  in  a  sudden  emergency,  and  the  cool  sagacity  which 
draws  out  the  truth  from  an  unwilling  or  a  dishonest  witness,  can 
have  no  more  attractive  field  of  labour  than  the  Jury  Court.  It  is 
jmt  human  nature  that  the  Jury  Court  should  number  them  among 
its  defenders. 

The  defects  of  jury  trial  in  civil  causes  are  both  so  manifest  and 
>o  generally  felt,  as  almost  to  require  little  argument  beyond  the 
mere  statement  of  them.  I  sum  them  up  thus :  it  is  a  triounal  no- 
toriously expensive  and  uncertain ;  its  members  are  selected  fay 
<^ce,  and  with  no  regard  to  their  capacity  to  determine  the  ques- 
tions submitted  to  them ;  and,  lastly,  it  is  utterly  irresponsible.  No 
donbt,  twelve  ordinary  men,  selected  even  by  blind  chance  to  the 
office  of  judges,  will,  in  the  mere  fact  of  their  position  as  such,  find 
some  inducement  to  act  conscientiously,  provided  the  tax  be  not 
greater  than  their  inclinations  or  their  abilities  can  bear.  Nor  do  I 
overlook  the  fact,  that  in  civil  jury  trial  the  most  laborious  part 
of  the  work  is  performed  by  a  trained  and  experienced  professional 
judge.  But  of  the  question  submitted  to  them  the  jury  remain  sole 
^d  supreme  arbiters,  and  they  may  determine  it  with  as  slight  and  as 
pcriunctoiy  a  consideration  of  the  evidence  as  they  please ;  in  all 
probability,  the  slighter  and  the  more  perfunctory,  as  the  evidence  is 
more  comnlicated  and  conflicting.  What  is  there  to  hold  them  to 
their  duty  i  These  twelve  men,  whom  the  ballot-box  has  accidentally 
collected  from  all  ranks  of  society,  to  form  them  into  a  solemn  tri^ 
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bunaly  separate  after  giving  their  verdict,  and  are  heard  of  no  more. 
Curious  revelations  otthe  manner  in  which  juries  deliberate  are  occa- 
sionally to  be  met  with  in  our  law  reports.  But  what  security  have 
the  litigants  against  the  evil  before  it  takes  placet  and  what  redress 
have  they  after  it  has  happened  t  If  it  shall  turn  out  that,  like  the 
venerable  judge  mentioned  in  my  first  letter,  the  jnrv  have  cast  lota 
for  their  verdict,  the  parties  will,  on  sufficient  proof  of  the  matter, 
be  indulged  in  the  luxury  of  a  new  trial, — and  that  is  all. 

If  civil  jury  trial  be  so  flagrant  a  violation  of  sound  principle, 
and  if  its  practice  be  no  better  thap  its  theory,  the  zeal  of  its  en- 
lightened promoters  in  1815  is  a  phenomenon  which  requires  to  be 
accounted  for.  The  explanation  lies,  obviously  enough,  in  the  sys- 
tem which  preceded  its  introduction.  Not  for  its  own  absolute 
merits,  so  much  as  for  the  demerits  of  the  system  it  displaced,  was 
it  esteemed  a  great  public  boon.  Proofs  by  commission,  in  which 
the  delays  were  interminable,  in  which  the  judges  never  saw  the 
witnesses  on  whose  testimony  they  decided  the  cause,  and  differed 
in  their  views  of  the  facts  to  which  the  law  was  to  be  applied— such 
was  the  only  method  of  transacting  that  part  of  judicial  business 
which  consists  in  the  ascertainment  of  disputed  matters  of  fact 
For  the  most  glaring  defects  of  that  older  system  jury  trial  was  an 
effectual  remedv ;  and  its  immemorial  use  in  England  made  it  an 
obvious  one.  It  introduced  a  separation  between  the  facts  proved 
in  a  cause,  and  the  rule  of  law  to  be  applied  to  them ;  it  brought  the 
witnesses  face  to  face  with  the  judges  who  were  to  decide  upon  their 
evidence ;  it  made  continual  and  interminable  adjournments  of  the 
diet  of  proof  an  impossibility. 

Let  us  accept  these  inestimable  advantages  with  a  due  sense  of 
their  value ;  but  let  not  our  gratitude  forbid  the  inquiry,  whether 
they  may  not  be  retained  without  also  retaining  the  expensive,  un- 
certain, and  irresponsible  tribunal  which  has  been  the  means  of 
introducing  them.  May  we,  without  the  aid  of  a  jury,  separate 
law  from  fact,  allow  the  judge  to  see  and  hear  the  witnesses,  and 
secure  the  parties  against  undue  and  oppressive  delays  by  adjourn- 
ment of  the  trial  f 

I  humbly  think  that  we  mav  do  all  this,  and  that  the  means  of 
doing  so  are  at  once  simple  and  at  hand.  Every  civil  cause  in  this 
country  comes,  in  the  first  instance,  before  a  single  judge«  Let 
him,  when  parties  differ  in  point  of  fact,  hear  the  witnesses,  and 
take  down  tneir  evidence  in  nis  own  hand.  Let  him,  when  he  pro* 
Bounces  judgment,  be  required  to  make  specific  findings  in  point 
of  fact,  followed  up  by  separate  and  specific  findings  in  point  of 
law.  He  is  fit  to  do  this,  if  he  be  at  all  fit  for  the  duties  of  his 
office.  No  previous  settlement  of  issues  will  then  be  necessaiy; 
for  the  main  purpose  of  issues  is  to  separate  matters  of  fact  in  a 
cause  from  matters  of  law.  When  one  thinks  of  the  many  precious 
hours  wasted  both  in  the  Inner  and  Outer  House  in  the  adjustment 
of  issues,  it  is  impossible  not  to  see  how  much  time  and  money  would 
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be  saved  to  litigants  by  the  adoption  of  this  simple  suggestion. 
True,  the  nicest  questions  of  relevancy  and  onus  probandi  are  often 
discussed  upon  the  adjustment  of  issues, — questions  which  go  deep 
into  the  merits  of  the  cause.     These  questions  will  arise  after  the 

f)roof  has  been  led  and  recorded,  just  as  they  would  have  done  be- 
ore ;  but  with  this  difference,  that  the  recorded  evidence  is  a  sure 
and  ready  test  to  determine  how  far  such  questions  are,  and  how  far 
they  are  not,  essential  to  the  merits  of  the  cause. 

This  is  no  new  or  unheard-of  device.  On  the  contrary,  the  plan 
has  the  sanction  of  some  well-known  enactments  in  our  existing 
legislation*  I  allude  to  the  provisions  of  the  Judicature  Act  of 
1850,  enabh'ng  a  Lord  Ordinary  to  try  questions  of  fact  without  the 
assistance  of  a  jury ;  and  more  especially  to  the  provisions  of  the 
Sheriff  Court  Act  of  1853,  for  the  same  purpose.  What  I  propose 
is  the  extension  of  these  provisions,  to  the  extinction  of  jury  trial  in 
any  civil  cause  ^whatever. 

I  know  that  to  many  men,  whose  opinions  are  deserving  of  all 
respect,  such  a  conclusion  will  seem  much  too  sweeping.  They  majr 
be  ftiUy  alive  to  the  evils  of  civil  jury  trial,  willing  even  to  admit 
the  frequent  preponderance  of  these  evils  over  its  advantages,  and 
yet  contend  that  there  are  some  cases  for  which  a  jury  is  the  fittest 
tribunal.  Actions  of  damages  for  libel,  more  especially  when  com- 
mitted by  means  of  the  press, — actions  for  pecuniary  injury  arising 
out  of  fraud,  or  for  personal  injury  arising  out  of  culpable  neglect, 
—actions  of  which  a  suit  for  breach  of  promise  of  marriage  may  be 
taken  as  the  type, — all  these  constitute  a  peculiar  class  of  wrongs 
for  which  the  verdict  of  a  jury  seems,  by  force  of  association,  the 
most  appropriate  remedy.  They  present  obviotis  analogies  to  crimi- 
nal prosecutions,  in  which  no  sane  man  would  propose  the  abolition 
of  jury  trial. 

It  is  unquestionable  that,  in  such  cases,  juries  have  a  tendency  to 
act  as  they  would  in  a  criminal  suit.  They  feel  themselves  to  be  the 
representatives  of  the  public  interest,  and  are  less  concerned  to  give 
the  pursuer  a  due  measure  of  redress  than  to  inflict  upon  the  do* 
fender  a  due  measure  of  retribution.  I  am  not  certain  but  that  we 
participate  in  that  feeling,  when  we  advocate  the  continuance  of  jury 
trial  in  cases  like  those  which  I  have  just  enumerated.  We  are 
thinking  of  punishment  much  more  than  of  reparation.  And  yet 
is  it  not  elementary  jurisprudence,  that  punishment  has  no  place  in 
a  civil  suit,  and  is  no  part  of  the  jury's  functions  in  a  criminal  one  ? 
If  these  wrongs  deserve  punishment,  let  them  receive  it  as  the  re- 
sult of  a  suit  ad  vindictam  publicam^  instituted  by  the  public  prose- 
cutor ;  and  let  not  the  measure  of  punishment,  which  ought  to  be 
matter  of  uniform  legal  rule,  depend  on  so  fluctuating  and  variable 
a  tribunal  as  a  jury. 

Cases  are  not  awanting  in  which  a  new  trial  has  been  granted  on 
the  ground  that  the  jury's  award  of  damages  was  grossly  inadecjuate. 
It  is  not  difficult  to  explain  such  a  verdict.     The  jury  considered 
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what  would,  in  the  circumstances,  be  a  proper  punishment  for  the 
defender's  wrong-doing ;  and,  in  their  haste  to  temper  justice  with 
mercj,  lost  sight  of  their  only  true  function — I  mean,  adeooate 
compensation  for  the  pursuers  loss.  Had  their  feelings  Deen 
strongly  roused,  the  error  might  just  as  readily  have  been  the 
other  way. 

Wide  IS  the  interval  between  civil  and  criminal  jurisprudence  in 
this  matter.  It  is  enough  for  the  maintenance  of  criminal  jniy 
trial  that  the  public  have  confidence  in  it,  and  would  not  have  con- 
fidence in  any  other  mode  of  obtaining  a  conviction.  One  of  the 
grounds  I  take  against  civil  jury  trial  is,  that  the  public,  generally 
speaking,  have  no  confidence  in  it.  Another  consideration,  which 
with  me  is  conclusive  in  favour  of  criminal  jury  trial,  is  this,  that 
it  keeps  alive,  as  a  fundamental  canon  of  our  criminal  jurisprudence, 
the  rule,  that  the  evidence  of  guilt  must  be  so  full  and  clear  as  to 
shut  out  all  possibility  of  innocence.  Just  because  of  their  known 
bias  in  favour  of  acauittal,  juiymen  are  the  most  reliable  and  satis- 
faotory  tribunal  at  whose  hands  the  public  prosecutor  can  be  required 
to  seek  a  conviction. 

I  propose,  then,  a  single  professional  judge  to  be  the  arbiter  of 
fact  as  well  as  the  arbiter  of  law ;  making  it  at  the  same  time  im- 
perati ve,  under  pain  of  nullity,  that  his  judgment  shall  first  "  find" 
m  point  of  fact,  and  thereafter  separately  ^'  find"  in  point  of  law. 
I  do  not  propose  that  either  on  the  issues  of  fact  or  on  the  issaes  ot' 
law  his  award  should  be  final.  There  is  no  more  valuable  guaran- 
tee to  litigants  of  a  full  and  fair  consideration  of  their  case,  Uian  the 
judge's  knowledge  that  what  he  does  is  liable  to  review.  The  pro- 
visions in  the  Judicature  Act  of  1850,  enabling  a  Lord  Ordinary  to 
try  issues  of  fact  with  no  other  tribunal  of  review  than  himself, 
would  be  indefensible,  except  for  the  preliminary  consent  of  parties, 
which  is  the  foundation  of  that  statutory  jurisdiction,  and  converts 
it  into  a  kind  of  judicial  reference.  The  importance  of  review  to  a 
sound  administration  of  justice  is,  in  my  opmion,  so  paramount  as 
to  make  me  protest,  with  all  the  energy  of  which  I  am  ca]>able, 
against  a  proposal,  at  one  time  so  rife,  to  give  sheriffs  a  final  juris* 
diction  up  to  L.50.  Expediency  in  human  affairs  often  trenches 
upon  principle ;  and  there  are  obvious  considerations  of  this  sort 
wnich  suggest  the  continuance  of  the  Small  Debt  Court  on  its  pre- 
sent footing,  with  the  modification  I  have  already  suggested  for  the 
removal  ot  a  flagrant  evil.  But  let  that  court  remain,  as  it  now  i^ 
exceptional.  The  ordinary  rule  ought  to  be,  that  judgments  are 
liable  to  review ;  and  one  of  the  primary  questions  in  law  reform  is^ 
how  to  make  appeals  at  once  expeditious  and  cheap.  To  this  I 
will  return. 

I  have  said,  that  neither  on  the  questions  of  fact  nor  on  the  qaesf 
tions  of  law  should  the  award  of  the  judge  primes  trutoiUtcp,  be  hnal. 
Note,  however,  the  material  distinction  between  these  two.  The 
universal  principle  of  appeal  is,  that  the  litigant  shall  go  fto^ 
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the  judge  less  informed  to  the  judge  better  informed.  So  far  as 
the  judgment  is  on  matter  of  law,  the  higher  yoa  go  in  the  judi- 
cial hierarchy  the  better  law  you  will  get,  provided  the  administra- 
tion of  pablic  patronage  be  not  grossly  corrupt.  But  so  far  as  the 
jadgment  is  on  matter  of  fact,  an  appeal  from  a  judge  who  has  seen 
the  witnesses  to  a  judge  who  has  not  seen  them,  is  an  appeal  from  a 
judge  better  informed  to  a  judge  less  informed.  It  is  a  total  inver- 
sion of  the  principle  on  which  all  appeals  proceed.  How  is  this 
distinction  to  receive  practical  effect,  consistently  with  the  pro- 
posal, that  both  on  fact  and  on  law  the  primce  instanticB  judgment 
should  be  reviewable  ? 

If  the  appeal  be  limited  to  the  findings  in  point  of  law,  let  the 
tribunal  of  review  have  the  fullest  powers  to  rescind  the  judgment 
of  the  court  below,  and  to  substitute  new  findings  in  its  stead.  But 
I  would  give  no  such  power  where  the  appeal  is  against  the  findings 
in  point  of  fact.  I  would  give  the  same  powers  as  those  now  exer- 
cised by  the  Inner  House  in  disposing  of  a  motion  for  a  new  trial, 
and  to  be  exercised  according  to  the  same  principles.  If  the  court 
of  review  does  not  merely  differ  in  opinion  with  tne  judge  below  on 
the  conclusions  to  be  drawn  fi*om  the  evidence ;  but  if  it  be,  more- 
over, of  opinion,  that  there  has  been  a  miscarriage  such  as  to  make 
a  Hew  tnal  necessary  for  the  ends  of  justice,  let  a  new  trial  be 
ordered.    Otherwise,  let  the  findings  in  fact  be  held  final. 

So  disposing  of  trial  and  appeal  in  matters  of  fact,  I  return  to  the 
point  at  which  I  left  my  suggestions  at  the  close  of  my  last  letter. 

ICTVS. 


JMm  nf  t|ie  j^ontji. 


If  it  were  possible  to  review  the  proceedings  of  members  of  the 
legal  profession  during  the  past  month,  we  are  certain  that  we  would 
find  in  them  materials  of  a  much  more  amusing  kind,  than  the  dull 
subjects  with  which  we  have  generally  to  deal.  Everything  profes- 
sional has  been  cast  aside,  and  from  Lords  of  Session  to  country  writers, 
all  have  been  anxious  to  display  their  powers  on  other  arenas  than  su- 
preme and  inferior  courts.  Parliament  has  formed  a  sad  exception  to 
the  general  vacation,  and,  as  Mr  Gladstone  too  truly  remarked.  Lords 
ftod  Commons,  in  the  absence  of  their  wives  and  families,  who  have 
fled  from  sultry  and  dusty  London  to  taste  the  purer  air  of  English 
spas  and  Scottish  hills,  have  suffered  divorce  a  mensa  et  thoro,  while 
they  laboured  to  shape  a  law  of  divorce  for  England..  To  the 
people  of  Scotland,  who  have  so  long  possessed  reasonable  facilities 
&r  divorce,  the  speculations,  subtleties,  and  refinements,  to  which 
the  discussion  on  the  English  Divorce  Bill  gave  rise,  served  only  to 
amuse  an  idle  hour.  Irish  members  of  Parliament  declaim  about 
the  ^  barbarities  "  of  Scottish  law,  and  Englishmen  scarce  deign  to 
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acknowledge  that  Scotland  possesses  a  separate  system  of  jurisprn- 
dence  and  distinct  tribunals,  but  we  at  least  may  congratulate  our- 
selves that,  faulty  as  our  law  and  practice  may  be  in  many  respects, 
both  England  and  Ireland  would  do  well  to  take  more  leayes  out 
of  our  book  than  they  have  hitherto  done.  In  the  course  of  the 
discussion  to  which  we  refer,  the  Lord  Advocate  had  to  come  to  the 
assistance  of  Government,  and  astonished  the  House  of  Commoos 
— groping  as  it  was  so  miserably  and  ludicrously  in  the  dark— with 
the  confidence  of  his  tone,  the  clearness  of  his  views,  and  his  know- 
ledge of  the  practical  working  of  a  common-sense  system  of  divorce. 
The  lengthened  session,  which  was  protracted  so  late  as  the  28th 
of  last  month,  enabled  Government  to  pass  various  measures,  the 
most  of  which  we  are  enabled  in  this  number  to  present  to  our 
readers.  Chief  in  interest  and  importance  is  the  Court  of  Session 
Act.  This  statute,  we  grieve  to  say,  has  been  not  much  improved 
in  its  passage  through  Parliament.  It  is  the  same  remarkably  mild 
measure  which  it  was  univei*sally  pronounced  to  be  when  first 
ushered  into  life;  and  the  country  can  only  consent  to  accept  it 
now  without  a  grumble,  on  the  understanding  that  it  is  only  to  be 
treated  as  an  instalment  of  that  Reform  which  the  law  of  process^ 
and  the  modes  of  procedure  in  our  Supreme  Court,  so  imperativelj 
require.  Regarded  as  an  attempt  to  aeal  with  a  great  evil,  whidi 
is  at  once  ruinous  to  the  profession  and  disgraceful  to  the  conntrv^ 
it  is  miserable  in  the  extreme.  It  is  simply  this : — ^The  Lord  Presi- 
dent is  empowered  to  transfer  causes  from  one  division  to  another, 
and  from  one  Lord  Ordinary  to  another,  to  any  extent  he  may 
think  necessary ;  the  transference  is  to  be  effected  by  the  entry  of  the 
case  in  a  list  to  be  kept  for  the  purpose ;  and  the  '^  causes  so  trans- 
ferred shall  be  taken  from  the  causes  last  enrolled  in  the  order  of 
their  enrolment."  The  summary  petition  business  is  also  to  be  dis- 
posed of  entirely  by  the  Junior  Lord  Ordinary — a  change  which 
will  obtain  universal  approval,  especially  when  it  is  remembered 
who  the  Junior  now  is.  Then  comes  Clause  IX.,  dealing  with  the 
question  which  latterly  has  excited  so  much  discussion — the  extended 
sittings  of  the  Court.  It  is  an  irksome  thing  for  us  (especially 
during  vacation)  even  to  refer,  in  the  most  delicate  way,  to  the 
singularly  short  period  of  the  year  which  the  Scotch  Judges  give  to 
the  service  of  the  public ;  but  we  cannot  forbear  alludmg  to  the 
miserable  remedy  which  Parliament  has  deemed  it  necessaiy  to 
apply  to  this  great  evil.  We  question  if  any  one  can  read  the 
clause  referred  to  and  hold  his  gravity.  Why,  it  has  been  found 
necessary  to  enact,  that  the  Winter  Session  shall  remain  as  it  is; 
that  the  recess  at  Christmas  shall  be  only  a  fortnight ;  and  that  the 
Summer  Session  shall  begin  ten  days  earlier  in  May — ^namelV)  the 
11th  instead  of  the  20th  of  that  month.  This  simply  apnears  to  ns 
to  be  trifling  with  public  patience."  Who  ever  heard  before  of  a 
statute  enacting  that  things  should  remain  as  they  aref  Moreover, 
all  further  extension  by  Act  of  Sederunt  will  now  be  impossible. 
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Oar  readers  will  thas  see  that  the  changes  introduced  by  the  Statute 
are  yeij  far  from  being  sweeping  enough  for  the  emergency,  or  for 
the  satisfaction  of  the  public.  Howeyeri  the  duty  of  every  one 
interested,  now  that  the  Act  has  passed,  is  not  to  be  mourning  over 
their  own  favourite  theory,  which  is  still  doomed  to  remain  only  a 
theory,  but  to  endeavour  to  extract  the  greatest  possible  amount  of 
public  benefit  from  the  measure  as  it  is*  The  state  of  the  Bolls  of 
the  Court  is  simply  so  disgraceful,  and  the  injury  to  the  profession, 
and  the  important  interests  committed  to  their  charge,  resulting 
from  the  consequent  delay,  so  serious,  that  the  co-operation  of  judges, 
members  of  the  bar,  and  practitioners,  is  most  loudly  demanded,  in 
order  that  another  year  may  not  pass  without  a  more  extensive 
reform  being  attempted. 

The  Lunacy  Bill  has  also  passed ;  but  the  Act  as  finally  printed 
has  not  reached  us  in  time.  A  similar  and  still  more  reprehensible 
delay  occurred  in  transmitting  copies  of  the  Bill  to  Scotland,  after 
leave  had  been  given  to  introduce  it  to  tlie  House  of  Commons,  so 
that  the  second  reading  (which  is  generally  understood  to  determine 
the  fate  of  any  measure)  was  taken  before  the  people  of  Scotland 
were  at  all  advised  of  the  nature  of  the  legislation  proposed,  or 
the  necessity  for  the  introduction  of  the  Bill.  We  deprecate  most 
earnestly  such  undue  haste  in  legislation  of  this  nature,  whether 
the  measure  be  beneficial  or  the  reverse ;  and  certainly  more  time 
ought  to  have  been  given  for  the  consideration  of  this  bill,  which 
was  generally  opposed  by  the  public  bodies  of  the  county.  It  is 
not  our  intention  at  present  to  discuss  the  change  in  the  law  of 
lunacy.  Indeed,  it  would  be  impossible  to  do  so,  as  no  one,  how-- 
ever  anxious,  could  follow  the  meagre  report  given  iA  the  London 
journals,  of  the  amendments  adopted  during  the  passage  of  the  Bill 
through  both  Houses.  We  may  probably  ppmt  out  the  chief  features 
of  the  Act  when  we  are  enabled  to  present  it  to  our  readers,  next 
month. 

With  respect  to  the  other  measures  which  are  now  law,  it  will  be 
perceived,  by  a  reference  to  the  Acts  appended,  that  the  session  has 
not  been  fruitless  as  regards  Scotland*  Indeed,  we  appear  rather 
to  bo  doomed  to  suffer  under  a  plethora  of  new  statutes  during  the 
present  regime,  than  to  pine  for  want  of  legislation — the  wisdom 
and  utility  of  many  Acts  of  Parliament  to  regulate  trifling  matters 
being,  however,  a  question  upon  which  we  do  not  now  care  to  enter. 
One  of  the  statutes  appended  is  one  which  was  absolutely  necessary, 
hat  which  is  nevertheless  a  standing  comment  upon  the  manner  in 
which  modern  Acts  of  Parliament  are  framed.  It  is  an  "  Act  to 
remove  Doubts ^as  to  the  Law  of  Bankruptcy  and  Real  Securities  ;'* 
in  other  words,  an  Act  to  correct  the  flagrant  mistakes  and  omissions 
of  the  Bankruptcy  Act  of  last  year.  In  the  first  Number  of  this 
journal  we  pointed  out  the  chief  blunders,  viz.,  the  dubiety  as  to 
shenffs  havmg  power  to  grant  sequestration  of  the  estates  of  a 
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deceased,  mistakes  in  the  periods  fixed  for  payment  of  the  second 
and  subsequent  dividends,  omission  of  schedules  to  which  the  Act 
referred,  and  similar  inaccuracies,  which  ought  to  have  been  avcHded, 
and  which  require  to  be  corrected  by  the  supplementary  statute  now 


An  ^^  Act  to  regulate  procedure  in  the  Bill  Chamber,^  has  also  been 
passed.  The  practitioner  who  has  long  desired  a  better  arrange- 
ment of  the  anomalous  proceedings  in  this  outer  court  of  the  tem])le 
of  justice,  must  not  expect  that  this  statute,  notwithstanding  its 
title,  regulates  any  of  tne  procedure  with  which  he  is  more  imme- 
diately connected.  It  is  more  to  settle  definitely  the  number  of 
clerks  to  be  hereafter  appointed,  and  their  respective  positions  and 
salaries,  and  still  leaves  the  practitioner  to  all  the  petty  annoyances 
of  the  present  system,  although,  perhaps,  these  aro  inseparable  from 
the  summary  nature  of  Bill  Chamber  work. 

The  Crown  Suits  Act  is  another  enactment  which  has  more  in- 
terest for  public  functionaries  than  the  general  legal  public.  For 
a  considerable  time  past,  one  of  the  best  preliminary  defences  to  a 
crown  suit  has  been  to  deny  the  title  to  sue  of  the  public  offi- 
cers, in  whose  name  the  action  was  raised ;  and  from  the  confosion 
of  statutes,  and  the  transference  of  public  interests  from  one 
department  to  another,  the  plea  has  frequently  been  successful. 
There  is  at  present  an  action  in  Court,  to  which  the  defence  indi- 
cated was  successfully  pled  when  the  process  was  first  raised,  and  a 
new  action  had  to  be  brought  under  tne  sign  manual  of  the  Sove- 
reign. The  Act  provides,  that  in  future  all  such  actions  may  be 
brought  at  the  instance  of  the  Lord  Advocate,  with  consent  of  the 
public  department  under  the  management  of  which  the  interest 
affected  falls. 

The  Regulation  of  Leases  Bill  is  undoubtedly  the  most  important 
of  any  of  the  recent  Acts,  and  we  do  not  know  that  the  country  is 
sufficiently  aware  of  the  revolution  -it  is  calculated  to  produce.  Bat 
the  greatest  changes  are  frequently  accomplished  with  least  obser- 
vation. We  have  already  expressed  our  opinion  of  this  measure,  so 
cleverly  carried  by  Mr  Dunlop,  and  will,  in  an  early  Number^ 
analyse  and  explain  its  provisions. 
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THE  LATE  TRIAL  FOR  POISONING. 

(To  the  Editor  of  the  Journal  of  Jurisprudence,) 

Sib,— In  yonr  last  Nmnber,  you  take  exception  to  the  following  pt 
the  Dean  of  Faculty's  defence  of  Misa  Smith  : — "  I  have  heard  it 
jaries  have  nothing  "to  do  with  the  consemiences  of  their  verdicts,  and  that 
all  qaestions  of  evidence  must  be  weighea  in  the  same  scale,  whether  the 
crime  be  capital,  or  merely  penal  in  a  lower  degree.  I  cannot  agre'e  to 
U»t  proposition,"  etc.,  etc.  Upon  that  passage  you  remark, — ^**  We  are  not 
frightened  by  these  strong  words  from  expressing  our  unshaken  adherence  to 
th«t  proposition,  which  is  here  representea  as  peculiarly  adapted  to  the  minds 
of  legal  pedants,  or  the  leaden  rules  of  a  heartless  philosophy,"  etc.,  etc. 
It  is  not  my  intention  to  discuss  this  question  with  yon.  I  would  merely  oh- 
yrre  that  juries  are  composed  of  men  ;  and  I  doubt  if  many  men  exist  who, 
when  nlaced  in  a  jury-box,  would  act  otherwise  than  in  tne  manner  urged 
upon  them  by  the  Dean  ;  and  I  confess  I  should  not  think  them  far  wrong  if 
they  were  so  to  act.  My  object,  however,  in  writing  now,  is  to  remind  you  of 
the  very  high  authority  which  the  Dean  had  for  urging  upon  the  jury  the  view 
of  their  duty  which  he  took.  If  you  turn  to  page  366  of  Mr  Swinton's  Report 
of  the  Cotton-Spinners*  trial,  you  will  find  the  kte  Lord  President,  then  Lord 
Justice-CIerk,  Boyle,  thus  instructing  the  jury,—"  Undoubtedly,  it  is  clear  in 
Uw,  as  stated  by  Mr  Robertson,  that  the  greater  and  heavier  the  charge,  the 
flm  dear  andeatiefactory  must  he  the  evidence.  This  is  consistent  with  reason  ; 
for  it  would  be  a  most  dangerous  thing,  if  a  conclusion  should  be  arrived  at, 
finding  men  guilty  of  so  great  an  offence,  without  strong,  satisfactory,  and  con- 
vincing  evidence.  The  magnitude  of  the  charge  ought  to  have  no  other  effect, 
than  rendering  it  the  more  necessary  that  you  should  be  fully  satisfied  that  the 
evidence  is  clear  on  the  subject.'*  Such  a  statement  of  the  duty  of  a  jury, 
Minings  from  such  a  man  as  the  late  Lord  President,  would  of  itself  have  sufficed 
to  remove  all  doubt  upon  the  matter,  had  I  ever  entertained  any. — I  am.  Sir, 
Tour  obedient  servant, 

J.  M. 
August  24,  1857. 

[Does  OUT  correspondent  think  it  right  to  convict  a  man  even  of  petty  theft 
on  anything  leas  than  '*  strong,  satisfactory,  and  convincing  evidence  T  Or 
does  he  think  that  evidence,  though  "  strong,  satisfactory,  and  convincing," 
ni»y  yet  be  insufficient  to  support  a  charge  of  murder  ?  Let  him  choose  his 
horn.  Our  proposition  is,  that  evidence  possessing  all  these  characteristics  is 
reonired  in  any  criminal  charge,  capital  or  not  capital.  This  doctrine  has 
at  least  the  recommendation  of  being  quite  simple  and  safe— qualities  which 
scarcely  belong  to  the  opinion,  that  a  different  scale  is  to  be  used  in  weighing 
eyidence  according  to  the  degree  of  punishment  legally  following  upon  con- 
viction. 

By  all  means  let  a  jury  who  are  trying  a  capital  charge  be  more  forcibly 
reminded  than  on  any  other  occasion  that,  to  justify  a  conviction,  the  evidence 
must  be  strong,  satisfactory,  and  convincing.  We  say  as  much  as  this  in  the 
paragraph  which  our  correspondent  impugns.  And  the  venerable  Judge  whose 
oDinion  he  quotes  does  not  say  more  than  this,  if  the  general  import  of  his 
charge  be  fairly  taken,  without  undue  emphasis  on  particular  expressions 
in  it.  If  it  18  to  be  read  as  meaning  that  evidence  less  than  conclusive  will 
roffice  for  a  conviction  not  capital,  we  must  be  content  humbly  to  differ.] 
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THE  LORDS  OP  JUSTICIARY  AND  THE  MEDICAL  FACULTY. 

CTo  the  Ediior  of  the  Journal  of  Jurisprudence,  J 

Sir, — A  contention  has  arisen  between  the  Lords  of  Justiciary  and  the  mem- 
bers of  the  Medical  Faculty,  to  which  it  is  necessary  to  direct  public  attenttoiL 
That  contention  toachea  more  nearly  the  interests  of  the  public  than  of  the 
Faculty. 

By  law,  jurymen,  when  summoned,  are  bound  to  attend  to  the  discharge  of 
their  duties,  unless  they  can  produce  the  certificate  of  a  duly  licensed  mdical 
practitioner,  that  they  are  labouring  under  such  severe  indisposition  as  for  the 
time  renders  them  unable  to  act»  and  that  to  do  so  might  be  followed  with 
serious  danger  to  health,  if  not  to  life.  The  certificate  must  be  given  on  soul 
and  conscience ;  and  hitherto  it  has  never  been  the  practice  to  require  the 
medical  officer  to  specify  the  particular  disease  under  which  the  patient  suffered. 
Its  strength  and  severity,  if  they  disabled  him,  were  considered  sufficient,  with- 
out unnecessarily  wounding  his  feelings,  and,  it  may  be,  fomenting  the  diaeasef 
by  the  painful  disclosure  of  maladies,  which  would  add  nothing  to  the  value  of 
the  certificate,  however  they  might  irritate  the  sufferer.  Our  past  practice 
held«  that  if  the  certificate,  as  formerly  expressed,  was  true,  it  was  sufficient  for 
the  nurpose  ;  but  if,  on  the  contrary,  a  fraud  or  imposition  was  contempbted, 
while  it  might  be  punished  on  conviction,  it  was  seen  that  it  would  be  st  etsj 
to  assign  a  false  cause  as  a  false  resuU,  And  even  were  the  certificate  false  on 
both  grounds,  with  what  facility  could  such  a  licentiate  shelter  himself  noder 
the  plea  of  a  difference  of  opinion  ! 

But  the  Lords  of  Justiciary  have  recently  required,  that  the  certificates  of 
medical  men  in  favour  of  absent  jurymen  should  specify  the  partiador  cm^ 
plaint  which  renders  absence  computeory.  To  the  honour  of  the  great  body 
of  the  profession*  it  has  to  be  saxd,  they  have  refused  to  comply  with  the  re- 
quirement. 

Meantime,  the  contention  is  not  adding  to  the  dignity  of  the  bench  nor  the 
harmony  of  official  practice.  The  Judges  impose  a  penalty  on  a  juryoisQ 
whose  absence  is  accounted  for  by  a  general  certificate  from  one  of  our  first 
medical  men.  The  same  certificate  is  produced  to  the  Officer  in  Exchequer, 
who  remits  the  penalty  imposed  ly  the  Judges,  Can  anything  be  more  unseemly 
than  such  contitidictory  procedure  between  parties  holding  positions  so  widely 
dissimilar, — or  can  U  be  doubted  that  the  subordinate  official  exercised  the 
soundest  discretion  ? 

But  what  is  to  be  the  result  of  establishing  such  a  rule  as  is  now  propoied, 
supposing  it  possible?  These  certificates  have  hitherto  been  i-ead  in  open 
oourt.  Is  this  system  to  be  continued,  or  a  Robing-Boom  inquiry  to  be  sub- 
stituted ?  If  the  open  procedure,  of  which  we  are  so  proud,  is  to  be  adhered 
to,  is  it  conceivable  that  specific  certificates  should  be  tolerated  ?  Publicity 
would,  in  a  multitude  of  cases,  not  only  aggravate  the  disease,  but,  in  particolar 
temperaments,  induce  others  besides.  Many  a  sensitive  patient  would  haard 
his  life  by  undertaking  a  protracted  jury  trial,  which  he  could  not  sit  through, 
rather  tnan  his  peace  and  comfort,  by  the  disclosure  of  a  serious  but  secret  sod 
painful  afFection,-«an  exposure  which  roieht  embitter  hia  existence,  and  dwell 
on  his  grave,  and  fasten  on  his  family  auer  his  death.  Suppose  the  not  un- 
common case  of  melancholia  or  delirium  tremens,  which  is  not  suspected.  The 
malady  is  too  substantial  a  cause  of  absence;  but  how  ruin#ua  might  not  the 
disclosure  of  it  be  to  the  prospects  or  happiness  of  the  man !  This  meddling  and 
pettifogging  inquisitiveness, — with  every  probability  of  much  loss  to  the 
countrv  or  particular  litigants,  by  the  breaking  down  of  Jury  Trials,  through 
the  illness  of  Jurymen, — would  exnose  jurymen  to  ridicule  or  distrust,  or 
malice,  or,  it  may  be,  to  the  loss  of  their  dearest  hopes,  by  openly  publishing 
the  errors  of  youth,  which  thev  might  be  painfully  Btmgglinf;  to  bury  in  siientf- 
Bat  If  the  open  system  under  which  we  have  grown  iip  u  to  be  aaperwdcd, 


1857.]  AMfiRICAK  CASES.  478 

And  a  seeret  tribimal  iatrDdnoed,  I  beg  to  inquire  by  what  law  and  on  what 
principle  it  is  conatitoted,  and  whether  the  enffieienc^  of  the  tribunal  to 
Qsade  the  endlen  variety  of  the  pleas  of  absence,  consisting  of  all  the  ills  that 
flesh  is  heir  to,  has  been  adequately  tested  f  it  sometimes  occurs  that  any  other 
posirion  than  that  which  has  been  chosen  best  snits  the  man.  But  of  these 
specolatitre  and  untried  qualifications  we  can  give  no  approval.  Better  a 
system  which  has  worked  well  on  the  whole,^better  the  chsjacter  of  the  roan 
who  grants  the  certificate  on  oath, — better  even  that  an  occasional  unwilling 
and  sDscrupnlons  juryman,  or  a  willing  and  no  less  unscrupulous  surgeon, 
ahoold  escape  on  the  wave  of  falsehood,  than  that  an  inquisitorial  and  offensive 
iovestigation  should  be  required,  in  all  oasss,  as  to  the  nature  and  severity  of 
the  complaints  which  render  attendance  impossible.  Penalties  imposed  in  cases 
where  a  sufficient  general  oertificate  is  given,  are  practically  an  extension  of  the 
criuiinal  Jaw  at  t^  will  of  the  Judges ;  and  as  this  attempt,  like  the  serpent *s 
egg,  might  in  time  grow  dangerous,  it  must  be  crushed  in  the  shell. 

i  earnestly  tntst  that  not  a  man  of  the  Faculty  will  yield  to  such  dictation, 
lod  that  there  will  be  a  sufficient  expression  of  public  opinion  on  the  question, 
Mwill  frustrate  the  attempt  to  introduce  so  odions  and  uncalled  for  an  inquiry. 
~l  am,  etc.  M. 


^merirflti  €uts. 


[Tm  foQoiring  cases,  which  are  taken  firom  a  monthly  journal  published  at 
PhiUdelphia,  the  AmericQn  Law  Register,  may  prove  interesting,  if  not 
instructive  to  our  readers.] 

CivBAT  Emptor.— TForratt/jf  of  Provigwm — Vontraet. — Where,  on  a  pur. 
diase  of  provisions,  as  merdiandise,  to  be  sold  again  bv  the  buyer,  they  are  in 
i  situation  to  be,  and  are,  examined  as  fully  as  the  buyer  deems  necessary, 
and  there  is  no  fraud  nor  express  warranty,  nor  representations  amounting 
to  warranty,  the  maxim  eatfeat  emptor  applies ;  and  although,  on  a  subsequent 
farther  examination,  a  portion  proves  to  be  unsound  and  worthless,  the  buyer 
it  liable  for  the  contract  price.---(Hyland  v.  Sherman,  p.  811.)  Where  a 
partj  agrees  to  purchase  an  artide  specified  to  be  of  a  certain  quality, 
he  is  not  bound  to  accept  and  pay  for  a  different  article ;  and  after  delivery 
he  has  a  reasonable  time  to  examine  and  ascertain  whether  his  contract  is  in 
&ct  fulfilled.  But  if  he  examines  the  article  when  tendered,  retains  it,  and 
pays  the  price,  the  sale  is  consummated,  and  the  purchaser  oannot  then,  without 
having  offered  after  a  further  examination  to  return  it,  or  dven  notice  to  the 
seller  to  resume  posKsession,  maintain  an  action  to  recover  damages  for  the  in- 
feriority of  the  article  delivered,  to  that  called  for  by  the  contract. — (Ely  v. 
0*Leary,  p.  310.)  Wheie  goods  are  delivered  under  an  executory  contract  of 
ale,  the  purchaser  is  bound  to  accept  them  as  a  performance  of  the  contract,  or, 
BpoQ  discovering  theur  inferiority,  reject  them»  and  give  notiee  of  such  rejection, 
or  his  acquiescence  in  the  quality  will  be  presumed.  Otherwiee,  it  seems,  where 
the  action  is  not  on  the  contract,  but  is  in  the  nature  of  an  action  on  the  case  for 
fraud  or  deceit.  Hence,  where  a  party  bound  bjr  an  executory  contract  resorts 
to  artifice,  false  packing,  or  other  means,  to  disguise  the  quality,  and  deceive  th^ 
other  party  to  the  contract,  he  is  liable  for  all  the  damages  occasioned  by  his 
^eeeit  or  fnud. — (lb.)  But  it  ssonj,  that  where  there  is  an  express  warranty  or 
Kprcsentation  amounting  to  a  warranty,  different  rules  applv. — {lb.) 

CoinioH  OAEBiERfl. — LiobUt^^^otiee, — 'Vh^  liability  of  a  common  carrier, 
vho  feeeives  and  ahips  goods  at  New  York,  directed  to  a  firm  at  a  oertain  nnm- 
Wand stieet  in  Philadelphia,  eontinuca  after  the  arrival  of  the  vessel  at  the 
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wharf  in  that  city,  until  notice  is  given  to  the  consignee,  and  reasonable  tiin« 
allowed  him  for  their  remoral. — (Barclay  v.  Clyde,  p.  3X2.)  Bat  where  the  di- 
rection is  to  another  and  more  distant  point  than  that  at  which  his  own  route 
terminates,  the  carrier's  responsibility  is  at  an  end  when  he  delivers  all  the 
goods,  in  the  usual  course  of  business,  to  the  ether  carriers,  to  be  forwarded  b; 
them.— (/ft.) 

Damages  for  SEBVAifT*8  Nbglioence. — ^Where  a  person,  without  fiiult  on  liis 
part,  suffered  damages  from  a  horse  running  away;  keH  that  the  owner  thereof 
was  liable,  it  appearing  that  lus  servant  was  negligent  in  not  property  secoriog 
and  restraining  the  hme,  although  the  consequences  of  the  accident  were  &l» 
chargeable  upon  a  third  person,  who  caused  him  to  run  by  carelessly  firighU 
ening  him.--<M*Cahill  v.  Kipp,  p.  313.) 

EviDBNOB. —  Waiver  of  Proof^Insuranee.-^la  an  action  upon  a  policy  of 
insurance  upon  the  life  of  B.,  whereby  the  defendants  agreed  to  pay  to  A.  (the 
plaintiff)  100  dollars  within  sixty  days  after  notice  and  proof  of  the  death  of 
B. ;  hMf  that  the  defendants  having,  upon  receiving  the  preliminary  proof;;, 
placed  their  refusal  to  pay  on  the  ground  that  there  was  no  sufficient  proof  of  tbe 
particulars  of  the  plaintiff's  interest,  and  having  suffered  the  sixty  days  to  dapie 
without  any  objection  to  the  sufficiency  of  proof  of  death,  had  waived  further 
proof  of  death,  or  admitted  the  sufficiency  of  that  already  furnished,  and  tht 
aftor  the  sixty  days  it  was  too  late  to  raise  that  objection. — (Miller  v,  the  Eagle 
lAfe  Insurance  Ck>mpany,  p.  313.) 

Keougbnob. — Meaning  of  "  ordinary  care "  and  **  ffross  neffligence'—h » 
question  as  to  an  injury  to  property  in  custody  of  an  officer  under  attach- 
ment, caused  by  his  apparent  negligence  or  want  of  care,  Redfield,  Ch.  J. 
(Chittenden,  Yt.),  said — Questions  of  negligence  are  said  in  the  books 
to  be  mixed  questions  of  law  and  fact,  but  where  there  is  no  testimony 
tending  to  show  negligence,  or  where  a  given  course  of  conduct  is  admitted, 
which  results  in  detriment,  and  no  excuse  is  given,  the  liability  follovs. 
as  matter  of  law,  and  there  is  nothing  but  a  question  of  damages  for  the 
jury.  We  do  not  think  a  judge  is  ever  bound  to  submit  to  a  jury  qne5tioi)> 
of  fact,  resulting  uniformly  and  inevitably  from  the  course  of  nature,  u 
that  such  carriages  will  be  injured  more  or  less  by  exposure  to  the  weather 
during  the  whole  winter,  or  that  a  judge  is  bound  to  submit  to  a  jury  (he  pro- 
priety of  such  a  course,  when  it  is  perfectly  notorious  that  all  prudent  men  con- 
duct their  own  affairs  differently.  This  uniformity  of  the  course  of  nature  or 
the  conduct  of  business,  becomes  a  rule  of  law.  But  while  there  is  any  uncer- 
tainty, it  remains  matter  of  fact,  for  the  consideration  of  a  jury.  It  could  ^ 
be  claimed,  that  it  should  be  submitted  to  a  jury  whether  cattle  should  be  fed 
or  allowed  to  drink,  or  cows  be  milked. 

But  what  is  the  proper  mode  of  defining  the  duty  of  the  officer  in  keeping  goodsr 
attached  on  mesne  process  ?  It  is  usually  defined  in  practice,  in  this  State,  cer- 
tainly so  fiir  as  we  know,  much  as  it  was  in  this  case,  by  the  use  of  the  terros. 
*^  ordinary  and  common  "  care,  diligence,  and  prudence.  We  have  been  at  some 
pains  to  look  into  the  English  books  upon  this  point,  and  although  there  n»r 
be  some  exceptions,  the  general  rule  certainly  is,  among  the  English  judges,  to 
express  common  care  and  ordinary  care  by  terms  less  liable  to  miscoDstnicttoo. 
and,  as  we  think,  likely  to  be  more  justly  appreciated  by  juries.  In  Duff  «.  Bndd, 
3  Brod.  &  Bing.  177,  the  rule  is  laid  down  bv  Dallas,  Ch.  J.,  to  the  iury,  m 
these  words :  "  Gross  negligence  is  where  the  defendant  or  his  servants  had  not 
taken  the  same  care  of  the  property  as  a  prudent  man  would  kaiee  tai^  ofhu 
own"  and  the  judgment  is  affirmed  by  the  full  bench.  In  Riley  v.  Home,  5 
Bin§.  217,  Best,  Ch.  J.,  says  of  a  carrier,  "  the  notice  will  protect  him,  mess 
the  jury  think  that  no  prudent  person,  having  the  care  of  an  important  concero 
of  his  own,  would  have  conducted  himself  with  so  much  inattention  or  want  oi 

{>rudence.''  In  Batson  «.  Donovan,  4  Barn.  &  Aid.  32,  the  same  learned  jv^ 
ays  down  the  rule  thus  :  ^^  They  must  take  the  same  care  of  it  that  a  ffvdm 
man  does  of  his  own  property.     This  is  the  law  with  respect  to  all  bailed  lo^ 
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hireorreyard."  Id  Wyld  v.  Pickford,  8  M.  &  W.  443,  Parke,  B.,  seems  to 
ckim  a  distinction  between  gross  negligence  and  ordinary  neglect,  but  admits 
ordioaiy  neglect  maj  be  correctly  defined  in  the  above  cases.  But  in  Hunter  v, 
Debbin,  2  Queen's  B.  644,  Denman,  Ch.  J.,  said  in  regard  to  gross  negligence, 
**  it  might  hare  been  reasonably  expected  that  something  like  a  definite  meaning 
should  have  been  given  to  the  expression."  "  In  none  of  the  numerous  cases 
referred  to  on  the  subject  is  any  such  attempt  made,  and  it  may  well  be  doubted 
whether  between  *  gross  negligence^'  and  negligence  merely,  any  intelligible  dis- 
tinction esdsts."  But  the  English  cases  ^1  seem  to  agree  in  defining  ordinary 
negligence  as  that  which  a  prudent  man  does  not  allow  in  the  conduct  of  his  own 
affdrs,  and  most  of  the  later  cases,  where  the  question  has  arisen,  both  English 
and  American,  repudiate  the  old  attempt  to  distinguish  three  distinct  degrees  of 
£%enee  and  the  cumukttive  degrees  of  negligence.  In  Wilson  v.  Brett,  11  M. 
i(  W.  113,  Baron  Bolfe  makes  some  very  pertinent  remarks  upon  this  subject. 
"  I  said  I  could  see  no  difference  between  negligence  and  grou  negligence,  that 
it  was  the  same  thing,  with  the  addition  of  a  vituperative  epithet."  And  in 
Austin  V.  The  Manchester  B.  K.  11  £ng.  L.  &  Eq.  513,  Cresswell,  J.,  refers  to 
tlie  language  of  Lord  Denman  quoted  above,  with  approbation ;  and  in  the 
Steamboat  New  World  r.  King,  16  Howard  U.  8.  474,  Mr  Justice  Curtis 
KeiDS  to  adopt  a  similar  view  in  regard  to  these  distinctions  being  more  or  less 
rainteUigible,  and  in  practice  often  leading  to  misconstruction  and  misunder- 
standing. It  seems  too  that  these  distinctions  are  repudiated  by  many  of  the 
CDQtinental  jurists  in  Europe,  as  producing  more  uncertainty  than  they  need, 
6  TottUier  B  Droit  Civile,  239, 1 1  id,  203 ;  and  although  it  seems  we  have  adopted 
these  distinctions  in  the  degrees  of  diligence  and  negligence  from  the  Roman 
arillaw,  I  do  not  find  the  commentators  on  that  law  adopting  our  loose  manner 
of  expressing  what  is  required  of  a  bulee  for  hire.  Domat,  part  1,  book  1,  tit. 
IV.f  sec.  VIII.,  art.  III.,  thus  expresses  the  care  of  such  bailees:  **  He  who 
udertakes  to  keep  cattle,  ought  to  preserve  that  which  b  entrusted  with  all  the 
<^  that  is  posAible  to  be  taken  by  persons  who  are  the  most  watchful  and 
diligent."  And  this  is  really  synonymous  with  the  rule  adopted  by  the  English 
courts.  Mr  Justice  Story,  Bailments,  §  11,  in  order  to  mention  the  old  defini- 
tion of  three  grades  of  diligence,  defines  it  much  in  the  manner  it  was  done  in 
tbe  present  case.  "  Ck>mmon  or  ordinary  diligence  is  that  degree  of  diligence 
vhich  men  in  general  exert  in  respect  to  their  own  concerns,"  which  certainly 
leaves  upon  the  mind  a  different  impression  from  the  definition  of  Domat  and 
the  English  judges,  and  we  cannot  but  regard  it  as  one  calculated  to  mislead 
juries ;  and  this  very  writer,  in  §  13,  adopts  the  diUgence  of  ^  prudent  men," 
tt  the  measure  of  common  diligence,  and  it  seems  to  us  nothing  short  of  this  will 
do  justice  in  a  case  like  the  present.  It  may  with  some  plausibility  be  said, 
that  one  who  employs  a  man  known  to  the  employer  to  be  habitually  indifferent 
to  the  management  of  his  own  concerns,  has  no  right  to  expect  him  all  at  once, 
even  for  reward,  to  assume  a  wholly  different  character,  and  the  jury  would  be 
UkeljT  80  to  decide,  the  question  being  ordinarily  one  of  fact,  when  the  testimony 
^^^  any  doubt ;  and  when  one  employs  a  man  of  skiU  and  talent  in  the 
iitAnagement  of  hii  own  affairs,  he  may  justly  expect  him  to  exert  the  same  skill 
tod  talent,  to  the  same  extent,  in  the  management  of  the  business  which  he 
QQdeitakes  for  others ;  and  in  the  case  of  a  public  ofiScer  who  is  selected  for  his 
fitness  for  the  particular  trust,  every  one  may  justly  expect  all  the  care  and 
diligence,  which  men  entirely  competent  and  careful  could  reasonably  be 
ttpected  to  exert  in  their  own  business  of  equal  importance.  And  this,  it 
^ms  to  us,  is  the  true  measure  of  liabilitv  in  all  cases  of  bailment.  The  bailee 
^  bound  to  that  degree  of  diligence  which  the  manner  and  the  nature  of  his 
employment  makes  it  reasonable  to  expect  of  him ;  any  thing  less  than  this  is 
culpable  in  him,  and  renders  him  liable.    (Briggs  v.  Taylor,  6  A.  L.  R.  239.) 

Paiitrebship. —Poui«r«  of  Partners. — The  Wisconsin  District  Court,  in 
Bowen  v.  Clark,  5  A.  L.  R.  203,  held  that  two  of  three  partners  cannot  make  an 
usignment  of  all  the  partnership  property  and  effects  of  an  insolvent  firm,  to  a 
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trustee  with  j>reference8»  after  tbe  third  partner  hat  refoaed  to  secure  any  om  of 
the  creditors  in  preference  to  others,  or  to  distinguish  hetween  them,  and  in  hii 
absence,  not  out  of  the  country,  but  where  he  might  be  again  consulted  vithottt 
unnecessary  delay.  In  the  course  of  the  j  udgmen t,  it  is  observed,  it  is  a  conwownc* 
of  a  partnership,  that  each  acting  partner  is  tbe  general  agent  of  the  firm ;  thttis, 
has  an  implied  authority  to  act  for  the  firm,  in  sii  business  within  the  scope  of  the 
business  transacted  by  it    In  all  that  the  firm  has  undertaken  to  do,  or  nsoaUf 
does,  an  acting  partner  is  identified  with  the  company.     In  the  case  of  Rogen  v. 
Batchelor,  12  Peters,  230,  Mr  Justice  Story  remsrks:  ''  The  implied  suthoriij 
of  each  partner  to  diapose  of  the  partnership  funds  strictly  and  rightfully,  extendi 
only  to  the  business  and  transactions  of  the  partnership  itself,  and  any  disponti^ 
of  Uiese  funds  by  any  partner,  beyond  such  purposes,  is  an  excess  of  his  aQthorit; 
as  partner,  and  a  misappropriation  of  those  funds  for  which  the  partner  ii 
responsible  to  the  partnership.     Whatever  acts,  therefore,  are  done  bj  u; 
partner  in  regard  to  partnership  property,  or  contracts  beyond  the  scope  tsd 
objects  of  the  partnership,  must  in  general,  in  order  to  bind  tbe  partnership,  be 
derived  from  some  further  authontv,  express  or  implied,  conferred  upon  koch 
partner,  beyond  that  resulting  from  his  character  as  partner."   One  partner  cm, 
in  the  name  of  the  firm,  replenish  the  stock  in  trade,  and  even  sell  or  dispose  of 
it,  in  the  usual  course  of  the  business.     He  can  dispose  of  an  article  of  tbe 
stock  in  trade  in  payment  of  a  debt  of  the  firm.    He  can  mortgage  the  stock,  or 
dispose  of  a  portion  of  it,  to  raise  funds  to  preserve  the  credit  or  to  pay  debts  of 
the  firm.     In  the  absence  of  a  copartner  from  the  country,  the  acting  partner 
may  assign  to  a  trustee,  for  certain  creditors  of  the  firm,  the  cargo  of  a  certain 
ship,  and  of  certain  debts,  to  raise  funds  in  aid  of  the  credit  of  the  firm  (Harrtsoo 
e.  Sting,  6  Cranch,  289);  and  under  like  circumstances,  in  tbe  absence  of  om 
partner  from  the  country,  who  could  not  be  consulted,  an  assignment  of  the 
whole  property  of  the  concern,  by  one  partner,  was  held  valid  by  Marshall,  C.  J^ 
in  Anderson  and  Wilkins  r.  Tompkins,  1  Brock.  466.    But  the  authoritrini 
single  partner  to  dispose  of  partnership  property,  is  not  an  inseparable  legsl  coc* 
sequence  of  an  interest  in  the  partnership.     It  is  an  actual  agency,  implied  frum 
the  supposed  assent  of  tbe  other  members ;   an  express  notice,  therefore,  fron 
one  member  of  the  firm,  that  he  will  not  be  bound  by  the  act  of  another  partner, 
puts  a  stop  to  the  implied  authority.     See  1  Am.  Leading  Cases,  292,  and  esses 
cited.     This  agency  does  not  exist  where  the  partners  are  present,  or  can  be 
consulted.    In  Anderson  and  Wilkins  v,  Tompkins,  it  is  asserted,  that  **  this 
power  would  certainly  not  be  exercised  in  the  presence  of  a  partner  without  con- 
sulting him ;  and  if  it  were  so  exercised,  slight  circumstances  would  be  sufficient 
to  render  the  transaction  suspicious,  and  perhaps  to  fix  upon  it  the  imputatioo 
of  fraud.    In  this  respect,  every  case  must  depend  on  its  own  circumstances. 
The  principle  to  be  extracted  from  nearly  all  the  decisions  appears  to  be  this. 
**  that  as  a  general  assignment,  if  it  does  not  dissolve  the  partnership,  at  least 
takes  away  fmm  the  partners  the  right  of  disposing  of  the  effects  assigned,  all 
the  members,  if  they  are  present,  have  a  right  to  be  consulted  upon  such  a  step; 
that  an  assignment  by  one  partner  against  the  known  wishes  of  the  other,  wouM 
be  a  fraud  upon  him,  and  invalid ;  and  an  assignment  without  bis  knovled^ 
would  be  presumptively  so.     But  if  one  partner  has  left  the  eountry,  he  must  be 
considered  as  having  vested  in  the  other  implied  authority  to  act  in  all  mstteri 
for  the  benefit  of  the  firm ;  and  an  assignment  under  such  circnmstanee^  if 
fairly  made,  and  beneficial  to  the  interests  of  the  company,  will  be  sustained."- 
1  Am.  Lead.  Cases,  444.     In  this  case  the  third  partner  was  not  absent  froin 
the  country ;  but  he  was  at  Washington,  where  he  might  have  been  written  to 
or  seen  personally  in  four  days,  or  telegraphed  to  in  one  day.    Especislly  tai 
this  the  duty  of  the  agent  of  the  plaintiffs,  as  thev  had  full  notice  from  him  of 
his  objection  to  preferring  any  of  the  creditors  of  the  firm.    His  assent  to  tbe 
assi^ment  was  therefore  essential,  under  the  drcumitances,  to  its  validity,  x 
to  him. 
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AN  OLD  FICTION  EXPOSED. 
fflSED  be  the  long  vacation  I  It  fi^es  one  firom  the  frightfbl 
"Worn  to  Shand^s  Practice,  Tai^s  Index,  the  Daily  Rolls,  and 
^^fivlane  on  Issues,  and  all  that  kind  of  dieaiy  reading.  It  sends 
to  the  ^reen  fields,  and  wide-awakes,  and  the  chirping  of  birds, 
the  dehghtful  relish  of  a  conn  try  appetite! — 

Now  the  air 
Is  rich  in  fragrance!  fragrance  exquisite ! 
Of  new  mown  hay,  of  wud  thyme  dewy  washed. 
And  gales  ambrosial,  which  with  cooling  breath 
Ruffle  the  lake's  grey  surfiice. 

^d  yet  how  comes  it,  that  even  while  toying  with  the  small 
It,  on  the  margin  of  the  little  stream  which  feeds  the  said  lake, 
atherloch,  things  of  the  earth  earthy, — ^things  juridical,  and  there- 
*  *t  such  times  to  be  abominated, — ^will  ever  intrude  themselves 
n  the  mind  unbidden, — will  rise  to  the  sur£stce  of  one's  thoughts 
^^oat  away  all  oor  philosophy.  The  mind  we  presume  has  got 
^^;  and  habit  asserts  its  domination  of  a  second  nature,  i  et 
t  fer  fix)m  us  now  to  imitate  that  literature  abhorred  I  Though 
^cal  our  sabject,  it  does  not  belong  to  Scotch  law;  and  our  ob- 

^8  not  the  slightest  pretension  to  the  ^practical  improvement" 
*ny  human  being.  After  this  protest,  the  startled  reader,  who 
jcipated  another  heavy  burden  on  his  memory, — already  over- 
dened  by  the  addition  made  every  year  to  the  mountain  of  un- 
^d  matter  constituting  our  laws, — may  read  in  perfect  seciurity. 
he  be  instructed,  let  him  be  thankinl;*  but  he  may  rest  assured 
t  he  may  forget  all  that  we  are  now  about  to  say,  without  losing 
lient  or  a  fee. 

■•"e  matter  was  suggested  thus :  A  very  learned  judge, — a  man 
^  judgments  it  is  alike  profitable  and  pleasant  to  read,  even 
^  much  is  misunderstood  bjr  a  lawyer  oi  another  country,  did, 
^  pleading  as  an  advocate  m  a  great  case  before  the  House  of 
j^  make  3iis  interesting  statement : — 

The  civil  law, — ^the  law  of  Pagan  Rome, — though,  of  course,  it 

^OL.  L-410.  X.  OOTOBBB  1867.  P  P  P 
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existed  long  before  the  period  to  which  we  are  referring  in  the  his- 
tory of  Englaad,  may  be  considered  to  have  had  its  origin,  that  is^ 
to  have  been  first  brought  to  the  notice  of  the  world,  when  the  Pan- 
dects were  discovered  at  Amalphi,  in  the  year  1130." — (Queen  r. 
Millis,  Dix's  Report,  p.  211.) 

And  another  great  advocate,  now  a  Privy  Councillor,  who  de 
livers  the  most  elaborate  judgments  as  a  member  of  the  Judicial 
Committee  of  the  Privy  Council,  thus  expressed  himself  in  the  same 
case : —  ' 

"  About  the  years  1150  and  1154,  Justinian's  Institutes  were  dis- 
covered. It  is  matter  of  history:  The  discovery  of  Justinian's  Pan- 
dects was  in  1150  I  think."— (Ibid.  p.  167.) 

The  first  speaker  was  Vice-Chancellor  Kindersley;  the  second 
was  the  Right  Honoarable  Thomas  Pemberton  Leigh. 

It  will,  we  suppose,  be  admitted  that  these  two  passages  prove  the 
necessilT  for  le^al  education  in  England.  If  the  foremost  men  in 
the  profession,  m  that  land  of  technical  iurisprudence,  are  so  igno- 
rant as  to  confound  the  Institutes  with  the  Pandects,  and  so  moch 
behind  the  age  in  general  learning,  as  to  repeat  a  fable  exploded  for 
half  a  century,  as  if  it  were  a  historical  fact,  in  what  condition  of 
utter  darkness  must  be  the  legal  mechanics  who  constitute  so  large 
a  section  of  the  English  bar  1  And  yet  it  is  by  men  thus  ignorant  of 
a  branch  of  legal  knowledge,  which  it  is  not  so  much  a  merit  to  know 
as  a  disgrace  to  be  unacquainted  with,  that  the  law  of  Scotland,— 
founded  on  the  civil  law, — ^is  denounced  as  "barbarous," — while 
it  is  faithfully  copied.  They  have  at  last  got  our  law  of  divorce,— 
the  law  of  Scotland  for  three  centuries.  O  what  puerilities  that 
divorce  debate  gave  rise  to  I  And  what  novel  things  were  said  of  tbe 
Scotch  law  of  divorce  and  its  working  1  Surely  some  one  will  col- 
lect the  Bishop  of  Oxford's,  Lord  Kedesdale's,  Mr  Gladstone's,  and 
Mr  Malin's  eUmrderies  for  the  benefit  and  amusement  of  succeeding 
times. 

The  Amalphi  fable  furnishes  one  of  the  most  curious  chapters  in 
the  history  of  fiction.  It  was  supported  by  such  an  imposing  array 
of  authority,  as  to  dazzle  the  critical  sagacity  even  of  the  historian 
of  the  Decline  and  Fall.  In  his  text  he  adopts  it.  "The  Pan- 
dects themselves  have,"  he  says,  "  escaped  with  aiflSculty  and  danger 
from  the  common  shipwreck;  and  criticism  has  pronounced  that  all 
the  editions  and  manuscripts  of  the  West  are  derived  from  one  ori- 
ginal. It  was  transcribea  at  Constantinople,  in  the  beginning  of 
the  seventh  century,  was  successively  transported  by  the  accidents 
of  war  and  commerce  to  Amalphi,  Pisa,  and  Florence,  and  is  no^ 
deposited  as  a  sacred  relic  in  the  ancient  palace  of  the  Bepubh'c. 
In  the  notes,  however,  the  doubt  is  suggested  which  Savigny  turned 
into  certainty  at  a  later  dav.  "  The  whole  story,  though  unknown 
to  the  twelfth  century,  embellished  by  ignorant  ages,  and  suspected 
by  rigid  criticism,  is  not,  however,  destitute  of  much  internal  proba- 
bility."—(Gibbon,  chap.  46.) 
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Savignj,  in  the  third  volume  •(  his  Geschiehte  des  Bdmisehen 
RediU  im  MiUelaUer^  has  discussed  the  subject  with  the  learning 
and  the  sagacity  of  the  prince  of  modem  historians,  after  Gibbon.^ 

The  current  theory, — ^the  theory  of  the  Vice-Chancellor  and  the 
Privy  Counsellor  is,  that  after  the  fall  of  the  Western  Empire,  the 
civil  law  passed  into  a  sleep  of  600  years.  The  conquerors  trampled 
in  the  dast  the  laws  and  institutions,  as  well  as  the  empire  of  the 
Romansj  and  Europe,  during  the  middle  ages,  had  no  laws,  but  the 
few  simple  rules  wnich  the  invaders  had  brought  with  them  from 
their  native  wilds.  A  fortunate  accident,  however,  restored  to  the 
world  the  principal  part  of  the  compilations  of  Justinian.  All 
EoroDe  was  then  seized  as  if  by  the  iury  of  a  contagion  ;  and  the 
civil  law  became  a  universal  study.  The  Pandects,  as  we  possess 
them,  are  copies  from  that  celebrated  original  now  lying  m  the 
great  library  at  Florence,  bound  in  vellum  and  gold. 

This  famous  copy  was  discovered  at  the  siege  of  Amalphi  in 
1135.  It  was  the  sole  copy  then  existing  among  mankind  of  the 
fiunoas  Digest  of  Tribonian  and  his  friends.  The  siege  arose  out  of  a 
straggle  for  the  Papal  throne.  The  cause  of  one  candidate  was  em- 
braoMi  by  the  Emperor  Lothaire  the  Second,  and  (on  his  instigation) 
bvthe  inhabitants  of  Pisa;  that  of  the  other,  by  Roger,  King  of 
Sicily  and  Naples.  Amalphi,  forming  part  of  the  kingdom  of  Sta- 
ples, having  been  taken  by  the  emperor  and  his  allies,  was  given  up 
to  plunder;  and  while  engaged  in  this  object,  some  soldiers  acci- 
dentaUy  discovered  the  copy  of  the  Pandects.  Lothaire,  as  a  reward 
to  the  risans  for  the  effective  assistance  they  had  given  him  in  the 
siege,  immediatelv,  on  their  earnest  petition,  delivered  to  them  this 
precious  relic,  which  they  carried  in  triumph  to  Pisa,  ^*  ut  spolia 
opima." — (Terrasson  Histoire  de  la  Jurisprucience  Romaine,  p.  371.) 

The  manuscript  remained  at  Pisa  until  the  beginning  of  the 
fifteenth  century,  when  that  city  was  besieged  ana  taken  by  the 
Florentines,  who  carried  off  amongst  their  booty  the  reward  which 
the  Pisans  had  so  dearly  earned.  Here  its  migrations  terminate  ; 
the  Florentines  having  kept  possession  of  it  up  to  the  present  time. 

Lothaire,  the  emperor,  through  whose  instrumentality  this  happy 
result  had  been  produced,  published  an  edict,  declaring,  that 
throQghout  the  empire,  the  lioman  jurisprudence  should  become 
the  law  of  the  empire, — ^rather  a  summary  proceeding  even  for  a 

^  U  there  no  one  who  will  translate  Sarigny's  histo^?  Mr  Elias  Cathcart 
g&ve  as  the  first  and  driest  volume;  and  from  want  of  encouragement,  there 
the  matter  has  stood.  This  is  not  creditable  to  the  English  people.  The  work 
of  Sarigrny  takes  rank  with  that  of  Tacitus  and  of  Gibbon, — works  which  leave 
the  class  of  compilations,  and  are  recognised  among  all  mankind  as  of  the 
highest  order  of  genius.  Savigny's  work  is  not  a  history  of  law,  so  much  as  a 
history  of  the  northern  conquerors,  of  education,  of  the  universities,  of  the 
burgha  of  the  middle  ages ;  and  Gibbon's  work  is  incomplete  without  Savigny's 
^  an  appendage.  Surely  Mr  Bohn  would  find  it  more  profitable  to  give  us  the 
york  of  this  great  historian,  than  such  antiquated  ruobish  as  translationB  of 
Strabo  or  the  life  of  Appollonius  of  Tyana. 
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German  empeior  in  the  middle  ages.  Under  his  auspices,  Iroerius, 
at  one  time  a  professor  of  philosophy  at  Ravenna,  established  a  oele- 
brated  law  school  at  Boloma.  Stndents  firom  all  quarters  of  Europe 
flocked  to  his  lectures  to l>e  initiated  into  the  myBteries  of  the  new 
science,  and  returned  to  their  own  country  to  spread  its  fame  there. 
—(Montesquieu,  Esprit  des  lois,  28,  42).  One  of  these,  Vacarius, 
in  the  year  1150,  twelve  years  after  the  discovery  of  the  Pandects, 
became  Professor  of  Civil  Law  in  the  University  of  Oxford;  and  in 
the  other  countries  of  Europe,  this  system  of  jurispnidenoe  made  so 
great  a  pr^ress,  ^^  iU  minaretur  orbisj  $e  tarn  cUo  factum  esse  Roma- 
num."— (ifiinec.  Hist.  2,  3,  55.) 

Such  is  the  uniform  account  given  by  all  writers  of  the  cause  of 
the  revival  of  the  civil  law  previous  to  the  year  1722,  when  its 
authority  was  openly  disputed  by  Donato  Antonio  d' Asti,  in  a  work 
entitled,  ^^  Dell  uao  ed  autorita  della  ragion  eiviU  ndle  Provincie  ddl 
Impero  occidentaUr  The  minuteness  of  detail  with  which  the  ac- 
count is  told, — always  a  presumption  of  truth, — ^the  acknowledged 
existence  of  a  very  ancient  manuscript  of  the  Pandects  at  Florence, 
and  the  coincidence  of  the  siege  of  Amalphi  with  the  period  wheo 
the  studv  of  the  civil  law  became  prevalent,  are  all  circimistances 
which  give  plausibility  to  the  story,  and  at  first  view  would  seem  to 
obviate  all  doubt  as  to  its  truth.  But  this  minuteness  of  detail  has 
furnished  the  means  of  exposing  the  frail  foundation  on  which  it 
rests,  pointing  out,  as  it  does,  so  many  improbabilities  and  contra- 
dictions, that  it  is  impossible  to  arrive  at  any  other  conclusion,  than 
that  the  whole  story  is  either  a  firaud  of  the  priests  for  interested 
purposes,  or  one  of  those  notoriously  apochryphal  events,  by  which 
the  historians  of  the  middle  ages  were  wont  to  vary  the  monotony 
of  their  narrative.  These  details,  which  we  have  not  space  to  dis- 
cuss, will  be  found  in  Guinguen^  and  Savigny. 

The  authore  who  have  &vonred  the  public  with  this  history  of  the 
revival  of  the  civil  law  are  sufficiently  numerous  ;  but  they  all  wrote 
at  a  period  long  subsequent  to  the  siege.  The  first  writer  who  has 
mentioned  the  discovery  was  Baynerio  de  Granci,  an  obscure  eccle- 
siastic who  lived  in  the  fourteenth  century,  and  who  in  a  rude  dog- 
grel  thus  celebrates  the  glory  of  the  Pisan  manuscript : — 

Malfia  Parthenopes  datur  et  quando  omne  per  afqnor, 
Unde  fuit  Uber  Pisanis  gestus  ab  illis 
Juris,  et  est  Puis  Pandecta  Csesaris  alti. 

Muratariy  rol,  ii.,  p.  dl4. 

Muratori  might  well  describe  the  poem  as  "  tenebrosa  et  ineptis" 
simaJ* 

Now,  how  happened  it  that  during  the  whole  period  that  inter- 
vened between  the  siege  of  Amalphi  and  the  fourteenth  century^  no 
notice  is  ever  taken  of  a  discovery  which  so  much  affected  the  learn- 
ing and  the  literature  of  Europe  t  We  possess  various  histories 
written  in  the  twelfth  century,  in  which  the  most  trifling  events  that 
occurred  to  the  Italian  Republics  are  faithfully  recorded,  but  which 
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are  alto^ther  silent  on  the  sabject  of  the  great  discovery.  Many 
PiSAN  chronicles  of  that  period  also  exist,  in  which  the  whole  histoir 
of  the  siege  of  Amalphi  is  minutely  detailed,  bat  in  all  of  them  is 
there  silence  on  this  mmoos  point. — (1  Going,  Hist.  158.) 

How  account  for  the  silence  f  No  sooner  was  the  all^^ed  dis- 
coveiy  made,  than  it  is  said  to  have  been  known  throughout  Europe, 
and  awakened  the  intellectual  energy  which  had  so  long  been  torpid. 
Cao  it  be  believed  that  a  change, — and  snch  a  change, — could  have 
taken  place  in  society  without  some  notice, — the  slightest  hint, — 
having  been  taken  of  it  by  any  contemporary  writer!  The  explana^ 
tioo  of  the  fiction  is,  that  its  author  was  a  Pisan  and  a  priest.  A 
Terj  ancient  copy  of  the  Pandects,  whose  origin  is  uuKUown,  is 
found  in  the  archives  of  his  native  citv;  the  author  has  occasion  to 
speak  of  various  events  which  occurred  at  that  time  in  Italy,  of  the 
vars  and  internal  affairs  of  the  different  Republics,  and  more  parti* 
colarly  of  his  own.  How  could  he  better  obtain  the  &vour  of  liis 
ooontrymen,  than  by  a  narrative  which  redounded  89  much  to  their 
credit;  or  how  ensure  with  more  effect  his  own  reputation,  than  by 
embellishuig  his  poem  with  a  story  at  once  so  interesting  and  ro- 
mantic? 

The  error  on  this  subject  appears  to  consist  in  attributing  too 
much  effect  to  the  ravages  of  the  northern  barbarians.  We  are  told 
tliat  the  vanquished  were  incorporated  with  the  victors,  and  that  the 
customs  and  municipal  institutions  of  the  former  wholly  perished. 
If  this  opinion  were  correct,  it  is  difficult  to  conceive  how  the  civil 
law  could  have  been  preserved.  If  the  political  existence  of  the 
Romans  had  been  anninilated,  it  must  be  obvious  that  they  could 
possess  no  distinct  laws  or  privileges  peculiar  to  themselves.  But 
the  opinion  is  wholly  unfounded.  The  Soman  institutions  were 
neither  overthrown  nor  amalgamated  with  those  of  the  conquerors ; 
for  many  of  them  continued  in  existence  during  the  whole  of  the 
middle  ages,  and  sprang  to  life  and  vigour  on  the  arrival  of  more 
ciTilized  and  peaceful  times.  Notwithstanding  all  the  revolutions 
which  unsettled  Europe  during  the  middle  ages,  the  cities  preserved 
their  local  jurisdiction,  and  ever  maintained  the  semblance,  at  least, 
of  a  jpopular  administration.  The  College  of  Decurions  still  sub- 
sisted, together  with  its  officers  the  dummiviri ;  and  indeed  the  whole 
of  the  constitutions  of  the  municipia,  prefecturse,  and  those  cities 
which  had  received  the  Jus  Italicum,  remained  under  the  barbarians 
entire  and  unimpaired,  with  the  exception  of  the  office  of  chief 
niagistrate,  which  perished  with  the  empire. — (Savigny,  vol.  i., 
c^P;  3,  4,  and  5.)  It  is  by  overlooking  the  existence  of  these  insti- 
tutions after  the  conquests  of  the  barbarians,  and  the  consequent 
preservation  of  the  ancient  jurispnidence,  by  adhering  to  the  com- 
mon opinion  that  all  traces  of  the  Koman  institutions  were  destroyed 
hy  the  northern  conquerors,  and  that  those  of  modern  Europe  were 
wholly  original  and  altogether  unconnected  with  those  of  an  earlier 
^  that  most  writers  have  been  driven  to  the  necessity  of  giving 
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credence  to  this  as  well  as  other  absurd  fables  about  the  middle 
ages. 

The  character  of  the  barbarians  has  been  utterly  misrepresented 
by  many  writers.  They  are  represented  as  sava^  robbers,  depo> 
pulating  the  countries  through  which  they  raanSied,  and  leaving 
the  ruins  of  cities  as  a  memento  of  their  irruption.^  Rude  and  un- 
lettered they  no  doubt  were,  but  they  do  not  deserve  the  character 
of  remorseless  destroyers,  whose  pleasure  was  to  overturn  cities  and 
convert  cultivated  fields  into  a  waste.  They  had  wisdom  enough 
to  perceive  that  by  such  an  exterminating  warfare  their  conque&ts 
would  have  ended  ere  they  had  scarce  begun.  The  Italians  hsid,  do 
doubt,  degenerated  from  the  martial  n>irit  of  their  fathers.  Withoat 
energy,  without  patriotism,  without  leaders,  they  seemed  an  easj 
prey  to  the  first  invader.  But  the  most  degenerate  and  oom;^ 
acquire  valour  from  despair.  The  spirit  ov  elder  days  was  not 
wholly  dead,  and  there  might,  even  then,  have  been  a  resurrection 
for  Italy.  Conciliation  was  the  policy  of  the  conquerors,  and  thev 
followed  it.*  Except  when  obstinately  opposed,  they  acted  with 
singular  temper  and  humanity, — not  only  granting  to  the  Romans 
life  and  freedom,  together  with  a  part  of  their  possessions,  but  also 
the  privilege  of  being  judged  by  tneir  own  laws — a  privilege  which 
^ave  rise  to  the  system  known  by  the  name  of  the  pergonal  j 
laws.  Of  these  statements  there  is  abundant  evidence  in  the  J 
barbarian  codes,  in  the  formularies,  and  in  the  constitutions  of  the  i 
kings.*  I 

^  Even  Sismondi,  who  onght  to  have  known  better,  compares  the  whole  of  ', 
the  nortliem  conquerors  (making  no  exception)  with  Cortes  and  his  followers,  ' 
*^  les  Espagnols  qui  conquisent  le  Perou  et  le  Mexique  ;**  and  he  says,  that  the  «' 
vanquislic^  were  treated,  '<comme  de  vile  troupeaux  d'^sclavee." — Hisioire  il 
/2^.  Ital,^  vol.  i.,  p.  60.  I 

'  This  was  the  course  pursued  by  the  Goths,  Lombards,  Franks,  and  Nor> 
mans.  The  only  exception  appears  to  have  been  the  Hungarians,  regarding 
whose  character  all  writers  are  agreed.  Sismondi  (vol.  L,  p.  39}  says,  that,  at 
the  time  of  their  irruptions,  they  were  considered  "^  plus  rapproch^  des  betes 
f^roces  que  de  Tesp^oe  humaine ;"  and  that  they  contributed  ^  a  &ire  croire  a 
Tapproche  de  la  fin,  du  monde ;  et,  les  th^logiens  disserterent  gravement  pour 
determiner,  si  c'^tait  eux  que  T^criture  d^ignait  par  les  noma  de  Gog  et  de 
Magog,  lis  semblaient  se  plaire  k  verser  le  san^  ;  on  ne  vo^ait  dans  leur 
irruptions  aucun  autre  dessem  que  celui  de  detruire.^'  This  historian  seems 
to  entertain  the  same  opinion,  contrary  to  that  of  other  learned  writers  (Gib- 
bon and  GuiEot),  of  the  Saracens,  who  alao  overrao  a  considerable  part  of 
Europe.  He  considers  them  to  have  been  rude  and  savage  brigands,  who  pos- 
sessed none  of  the  habits  or  feelings  of  civilized  beings,  and  Uiat  their  irrop> 
tions  were  as  destructive  as  those  of  the  Hungarians.  This  character,  however, 
seems  to  be  incorrect.  The  Saracens  were  rather  fanatics,  enthusiastic  mis- 
sionaries, than  plundering  warriors.  Their  object  was  not  booty,  but  the 
establishment  throughout  the  world  of  the  religion  of  the  Prophet 

^  Savigny's  History,  vol.  i.,  cap.  9 ;  Snence's  Origin  of  institutions  and 
Laws,  pp.  242-247.  The  Burgundians  and  Vlskoths  appropriated  two>thinJs 
of  the  lands  to  themselves,  and  only  allowed  the  conquered  Romans  one- 
third.  The  Visigoths,  again,  were  contented  with  one-third,  and  their  ex- 
ample was  followed  by  the  Lombards. 
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The  sjrstem  of  personal  laws  is  certainly  one  of  the  most  remark- 
able peculiarities  of  the  jurisprudence  of  the  middle  ages.  It  is 
difficalt  to  conceive  how  any  government  could  subsist,  or  bow 
the  affairs  of  society  could  by  any  possibility  be  regulated,  amidst 
so  mDch  legal  confusion.  But  however  strange  it  may  appear  in 
the  present  day,  there  is  no  historical  fact  better  authenticated,  than 
the  existence  of  this  system.  Had  the  operation  of  the  Roman  laws 
or  those  of  the  conquerors  been  conBned  to  different  territories,  this 
wonld  only  have  been  what  has  frequently  happened.^  But  the 
existence  of  two  distinct  and  independent  systems — an  imperinm  in 
imperio — a  law  moving  along  with  the  individual  from  place  to 
place,  like  a  part  of  his  personal  property,  is  an  anomaly,  of  which 
the  histoiy  or  mankind  cannot  furnish  a  parallel. 

When  the  northern  conquerors  first  invaded  the  western  empire, 
the  only  laws  that  were  then  allowed  to  exist  were  those  of  the 
Bomans  and  the  ruling  tribe.  This  is  proved  by  various  deeds, 
knd  by  Savign j  in  the  libraries  of  Paris,  and  by  decrees  of  the 
Lombaraic  kings. — (Savigny*8  Geschichte,  vol.  i.,  p.  106-7.)  In 
the  reign  of  Charlemagne,  the  privdlege  was  extended  to  all  the 
different  tribes  and  nations  under  his  dominion.  After  a  series 
of  bloodv  conflicts,  he  subjected  the  Saxons  to  his  power,  and 
poshed  his  victorious  arms  to  the  Baltic.  He  then  overturned 
the  kingdom  of  the  Lombards  in  Italy,  and  extended  his  em- 
pirB  to  the  Ebro  on  the  south,  and  the  Vistula  on  the  east. 
Whether  it  arose  from  the  same  policy  that  had  influenced  the  first 
invaders  of  the  Roman  territory,  or  from  a  feeling  of  generous  com- 
passion towards  the  vanauished,  there  can  be  no  doubt  that  this 
peat  conqueror  extended  to  all  of  them  the  same  privileges  that 
had  been  given  to  the  vanquished  Bomans ;  and  thus  it  happened 
that  a  system  of  jurisprudence,  comprehending  not  only  the  matured 
and  scientific  rules  of  the  philosophic  jurists  of  old  Kome,  but  the 
rode  customs  of  barbarian  hordes,  and  forming  one  of  the  strangest 
medleys  of  legislation  ever  known,  became  established  throughout 
the  whole  of  western  Europe.  ^^  It  often  happens,"  says  Bishop 
A^bardus,  in  a  letter  to  Louis  le  Debonnaire,  ^'  that  five  men,  eacn 
under  a  different  law,  may  be  found  walking  or  sitting  under  the 
same  tree." — (Savigny's  Geschichte,  vol.  i.,  p.  100.)  The  Roman, 
Ripuarian,  Lombanlic,  Salic,  and  German  laws,  all  flourished  in 
one  kingdom,  at  one  and  the  same  time. 

The  personal  laws  continued  in  full  operation  down  to  a  late  a^ 
in  Italy.  Evidence  exists  of  individuals  professing  themselves  su 
ject  to  different  laws,  in  the  twelfth  and  thirteenth  centuries — 
(Heinec.  Histor.,  2,  3,  55 ;  Savigny,  vol.  i.,  p.  160,  seq, ;  Guinguen^ 
Histoire,  vol.  i.,  p.  157) ;  but  in  the  nortn  of  France,  they  were 

*  In  Lower  Canada  there  is  an  example  of  this  to  a  small  extent,  in  regard 
^  the  tenareB  by  which  the  property  of  the  two  races  is  held.  The  estates 
or  aeigneories  of  the  French  Canadians  are  fiefs,  while  the  townships  of  the 
Eogliih  lettlen  are  aHodial,  or  granted  in  free  soccage. 
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early  supplanted  by  the  feudal  customs.     In  the  sooth,  where  the 

S 'eater  part  of  the  inhabitants  were  of  Roman  extraction,  the 
Oman  law,  from  being  personal,  became  territorial ;  and  hence 
the  distinction  between  the  pays  coutoumier  and  the  payB  de  dmi 
icrit,  which  continued  down  to  the  time  of  the  promulgation  of  the 
Code  Napoleon. — (Savigny,  vol.  i.,  p.  160.) 

We  thus  find  that,  at  the  time  when  brute  force  hsA  apparently 
annihilated  the  ancient  civilization,  the  Roman  law  pooessed  at 
least  a  limited  authority.  But  if  such  had  been  the  case,  it  may  be 
asked  how  its  revival,  in  the  twelfth  century,  created  such  excite- 
ment and  enthusiasm,  as  it  unquestionably  did?  This,  it  may  be 
urged,  could  never  have  arisen  but  from  the  effect  of  novelty- 
novelty  which  could  only  have  been  caused  by  such  an  event  as  the 
discovery  of  the  Pandects.  If  the  Roman  law,  it  may  be  iurther 
objected,  had  been  an  existing  system  in  full  operation,  and,  conse- 
quently, patent  to  all,  can  it  be  believed  that  such  a  sudden  desire 
to  become  acquainted  with  it,  should  have  arisen  all  at  once  through- 
out Europe  ?  To  this  it  may  be  answered,  that  the  desire  did  not 
arise  in  the  twelfth  century,  but  originated  some  ages  before,  and 
gradually  increasing  as  mankind  became  more  civilised,  attained 
its  climax  when  Imerius,  the  ^^  lucema  et  illuminator  Bononise,'' 
began  to  teach.  A  short  reference  to  the  state  of  society  in  Europe} 
during  the  tenth  and  eleventh  centuries,  will  illustrate  this  state- 
ment. 

It  was  in  the  cities  of  Italy,  chiefly,  that  the  small  amount  of 
learning  which  existed  during  the  dark  ages  had  taken  refuge,  and 
it  was  only  there  that  any  knowledge  of  the  Roman  law,  as  a  tdena^ 
could  be  acquired.  The  conquerors  interfered  only  to  a  small  ex- 
tent with  the  internal  affairs  of  the  cities ;  a  circumstance  which 
arose  firom  the  conciliatory  policy  already  referred  to,  and  from  the 
dislike  which  they  entertained  to  municipal  communities.  These 
never  existed  among  themselves,  and  they  always  shunned  them 
when  found  among  others.  Their  habits,  indeea,  were  totally  op- 
posed to  the  restraints  incident  to  a  residence  in  cities.  Ignorant 
and  uncultivated,  they  felt  pleasure  only  in  the  untrammelled  free^ 
dom  of  the  open  country.  Their  attachment  to  individual  inde- 
pendence, to  the  pleasure  of  activity  without  labour,  their  taste  iot 
daring  adventure  and  warlike  enterprise,  were  so  many  obstacles  to 
civilization,  or  to  a  fixed  mode  of  life.  They  regarded  the  cities  as 
sources  of  tribute  ;  and,  provided  the  supreme  power  were  in  their 
hands,  they  cared  little  about  their  internal  affairs.  During  the 
tenth  and  eleventh  centuries,  the  cities  were  in  a  most  deplorable 
condition  firom  the  tyranny  and  exactions  of  the  neighoonring 
seigneurs.  The  systeniatic  robberies  which  they  perpetrated,  com- 
pletely ruined  all  mtemal  trade,  obstructed  the  communication  be- 
tween different  pans  of  the  country,  and  effectually  annihilated 
industry,  by  annihilating  its  motives  and  its  ends.  Customs  and 
tolls  were  exacted  by  the  barons ;  and  numerous  modes  of  extortion 
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were  adopted  by  men  of  even  noble  rank. — (Hallam's  Middle  Ages, 
vol.  ill.,  p.  368.)  Secure  in  their  almost  inaccessible  fortresses, 
and  supported  bj  nomerous  predatory  bands,  they  bade  defiance 
to  the  feeble  arm  of  the  general  government,  and  either  them- 
selves carried  on  a  universal  system  of  pillage,  or  shared  in  the 
spoil  of  the  robbers  whom  they  protected.  The  grinding  oppres- 
sion thus  practised  upon  the  unprotected  cities — ^the  only  refuge 
of  persecuted  leaming^-and  the  consequent  insecurity  to  life  and 
property,  damped  the  enthusiasm  of  genius,  and  reduced  learning 
to  the  mechanical  ingenuity  of  the  copyist.  Of  all  the  pictures  we 
have  ever  read  of  this  state  of  society,  the  most  ^aphic  and  most 
tmthiul  is  that  of  Manzoni,  in  his  celebrated  novel,  i.  Promezzi  Spoai, 

For  a  time  the  cities  remained  passive  under  this  treatment ;  but 
there  is  a  point  beyond  which  oppression  cannot  be  carried.  The 
bourgeois  began  at  last  to  feel  their  own  power,  and  by  uniting 
among  themselves,  finally  triumphed.  The  nature  of  such  a  con- 
flict renders  it  almost  impossible  to  assign  the  precise  date  at  which 
it  terminated.  Many  inglorious,  because  unsuccessful,  efforts  must 
have  been  made  before  the  emancipation  of  the  cities  had  been 
accomplished ;  but  we  are  warrantea  in  saying,  that  this  did  not 
happen  till  the  middle  of  the  eleventh  centiuy. — (Guizot,  Cours 
d'Histoire  Modeme,  torn,  v.,  lecon  7.) 

In  the  open  country,  matters  were,  during  the  same  period,  in  as 
Qnfavourable  a  state  for  the  interests  of  learning.  The  continued 
enugration  of  new  tribes  from  the  north  kept  everything  unsettled, 
and  the  restless  desire  of  change  inherent  in  the  character  of  the 
harbarians,  carried  them  from  place  to  place,  and  retarded  the  pro* 
gress  of  civilization.^  In  the  course  of  time,  however,  they  became 
more  settled,  and  the  frontiers  of  each  nation  more  fixed.  Those 
situated  on  the  right  bank  of  the  Shine  opposed  an  effectual  barrier 
to  further  invasions;  and  about  the  beginning  of  the  eleventh  cen- 
tuiy,  the  wandering  life  of  the  barbarians  may  be  said  to  have  totally 
ceased.  Their  character  now  began  to  change ;  their  opinions  and 
sentiments  were  modified  with  their  mode  of  life.  Their  existence 
was  enhanced  by  every  social  value,— by  altars  and  homes,  by 
those  fields  which  they  had  cultivated,  and  which  they  hoped  some 
day  to  leave  to  their  children. 

It  must  be  obvious  that,  until  this  change  had  taken  place  in  the 
character  of  the  barbarians,  and  until  the  cities  had  emancipated 
themselves  firom  the  domination  of  the  seigneurs,  the  study  of  the 
civil  law,  or  learning  of  any  kind,  could  make  but  little  progress. 
The  termination  of  the  struggle  between  the  cities  and  their  op- 

^  "  Dans  les  etats,"'  says  M.  Ouizot,  "  regne  la  mobilitd  continuelle ;  on  lea 
cr^e,  on  les  suppHroe,  on  les  reunit,  on  les  divise ;  point  de  frontieres,  point  de 
gouvememena,  point  de  peuplea ;  une  confusion  gen^rale  des  situations,  dea 
principea,  dea  faits^  des  races,  des  languea  ;  telle  est  TEurope  barbare. — Cour$ 
d'Hittoire  Modeme,  vol.  v.,  lecon  3. 
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Eressors  was,  however,  the  commencement  of  a  new  era  in  the 
istory  of  science.  It  called  forth,  in  place  of  the  ignorance  that 
had  so  long  weighed  upon  Europe,  an  inquiring  spirit,  a  restless 
activity,  and  a  desire  for  improvement,  which  had  the  happiest  in- 
fluence upon  the  progress  of  learning.  This  now  came  forth  from 
the  recesses  into  which  it  had  been  driven,  and  the  desire  for  intel- 
lectual pursuits  soon  became  general.  The  works  at  first  produced 
had  no  doubt  only  the  secondary  merit  of  imitation  and  mdastrj) 
but  even  these  awakened  mankind,  during  this  period,  to  a  sym- 
pathy with  intellectual  excellence. 

Universities  and  schools  began  to  flourish,  and  about  the  middle 
of  the  eleventh  century,  the  study  of  the  civil  law  became  quite 
common.  Thus  we  are  told,  in  his  memoirs,  that  Lanfranc,  in 
1089,  was  instructed  in  the  laws,  "  ad  morem  suce  patricey"  and  that 
an  establishment,  where  a  knowledge  of  them  might  be  acquired, 
existed  at  Toul  in  1054, — (Savigny's  Geschichte,  vol.  i.,  p.  441.) 
There  are  also  to  be  found  traces  of  a  school  of  law  which  existed 
at  Ravenna  in  the  eleventh  century ;  and  which  Savigny  conjectures 
not  only  to  have  been  the  same  establishment  afterwards  so  cele- 
brated at  Bologna,  but  to  be  identical  with  the  institution  established 
by  Justinian  at  Rome. 

The  first  teacher  of  the  celebrated  Bologna  school,  whose  name  has 
been  transmitted  to  posterity,  was,  according  to  various  authors,  a 
person  little  calculated  to  recommend  the  study  of  the  law  to  gene- 
ral attention.^  But  about  the  year  1115,  Imerius,  one  of  the  most 
learned  men  of  that  age,  not  under  the  protection,  as  is  commonlr 
believed,  of  Lothaire  the  Third  (who  only  began  to  reign  in  the 
year  1126),  but  of  his  predecessor  Matilda,  established  the  fame  of 
the  Bononian  school.  All  historians  are  agreed  as  to  the  date  when 
Irnerius  commenced  his  career  as  an  expounder  of  the  renovated 
jurisprudence  ;  but  they  difier  as  to  the  books  from  which  he  taught 
Those  who  give  credence  to  the  story  of  the  discovery  of  the  Pan- 
dects at  Amalphi,  maintain  that  he  only  commented  on  the  institutes 
and  code.  But  this  is  an  entire  mistake.  The  Pandects  were 
referred  to  by  Burcard,  Bishop  of  Worms,  and  Hinemar,  Bishop  of 
Rheims,  in  the  twelfth  century,  as  a  patent  work  (Gianone,  4-6), 
and  there  are  two  express  quotations  made  from  them  by  Ivo, 
Bishop  of  Chartres,  at  or  about  the  same  era.  But  besides  the 
notices  found  in  the  works  of  these  ecclesiastics,  there  exist  varions 
commentaries  upon  this  part  of  the  compilations  of  Justinian, 
written  in  the  tenth  and  eleventh  centuries.     Savigny  says  (vol. 

^  This  person,  of  whom,  however,  we  know  little  hut  the  name  (Pepo),  com- 
mented on  the  civil  law  as  a  private  teacher,  having  no  appointment  in  anj 
university.  Selden  {DisserUaio  ad  Fletani^  p.  498,  ed.  1686)  describes  him  as 
**nomini8  obscuri  neque  ex  auctoritate  publica  interpres;"  and  Heineccius 
{H%H.  i.,  416),  quoting  Brenckman,  says  that  he  was  a  teacher,  «*  plane  nulliui 
nominis." 
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ill.,  p,  407),  that  lu  the  collections  of  the  canon  law  made  before 
the  age  of  the  school  of  Bologna,  and  in  which  there  are  several 
pieces  of  the  Roman  law,  the  name  of  the  Pandects  is  often  cited.^ 

As  a  concluding  proof  of  the  assertion  that  the  civil  law  was 
studied  in  the  eleventh  century,  and  only  became  famous  in  the 
twelfth,  when  a  properly  ijualified  teacher  ai*ose,  it  may  be  men- 
tioned that  about  this  time  various  ancient,  and  also  original, 
treatises  on  the  law  made  their  appearance.  The  collection  of 
novels  which  bears  the  name  of  "  Julian,"  appeared  in  the  eleventh 
century;  so  also  did  the  work  called  "Petri  exceptiones  legum 
Romanomm."  This  latter  production,  published  at  Valence,  is 
drawn  exclusively  from  the  compilations  of  Justinian,  the  Institutes, 
the  Pandects,  the  Code,  and  the  Novels.  There  is,  moreover,  the 
work  entitled  "Questionesac  Monita,"  written  about  the  year  1100, 
wliich  contains  passages  from  every  part  of  the  Corpus  Juris ;  and 
the "  Brachylogus,"  an  abridgment  of  the  Roman  law,  composed 
about  the  same  time,  upon  the  model  of  the  Institutes,  and  com- 
prising part  of  the  Pandects. — (Reddie's  Historical  Notices  of  the 
Koman  Law  ;  Themis,  vol.  v.)  The  city  of  Ravenna  also  produced 
a  copy  of  the  Code,  about  the  time  assigned  to  the  discoverv  of  the 
Pandects  at  the  siege  of  Amalphi  ;^  and,  indeed,  at  the  end  of  the 
eleventh  century  and  beginning  of  the  twelfth,  when  learning  be* 
came  more  general,  many  other  ancient  legal  works  appearea,  the 
^alue  of  which,  though  in  the  hands  of  many,  had  been  till  then 
nnknown.  "  Ut  meafert  opinio j^  says  Gravina,  ^^ multi  juris  civilia 
lilrty  postqttam  incessit  /lominea  cupido  recipiendi  Romani  jtirisy  agniti 
poHusfuere  quam  reperti.^* 

The  revival  of  the  jurisprudence  of  ancient  Rome  did  not,  there* 
fore,  originate  in  accident,  but  was  the  natural  result  of  the  circum- 

^  One  of  these  quotations  is  introduced  as  follows  :-*- 

'^  Ivo  Dei  gratia  Gamotensis  ecclesie  minister,  delecto  in  Christo 
fratri  et  oompresbytero,  Qualoni,  salutem  in  Domino. 
.  ^  Sciscitata  est  a  me  dilectio  tua,  utnim  pneri  sex  annorum  vel  infra  poasint 
i&ter  ee  sponsalium  vel  matrimonii  contrahere  s^cramenta  ;  et  celebratis  spon*- 
saiibus,  si  alter  obierit,  utrum  possit  superstes  cum  sorore  vel  cum  fratre  de- 
^ncti  inire  matrimonum,  cum  quo  prius  in  erat  desponsationis  vinculum." 
1^  quotation  is  in  these  words  : — **  Unde  etiam  in  libro  Pandectarum  contine- 
^v"(Iibro  23,  titul.  1).  <'In  sponsalibus  consensus  eorum  exigendus  est, 
^Qorani  in  nnptiis  desideratur.  £t  ideo  sicut  nuptiis,  ita  sponsalibus  filiam- 
^^ias  consentire  opportet»" — et  in  consequentibus :  "  Filio  familias  dissenti- 
^Qte  sponsalia  ejus  nomine  fieri  non  possunt/'  Unde  in  supradicto  continetur 
iibro :  « III  sponsalibus  contrahendis  stas  contrahentium  diffinita  non  est  ut  in 
^^tiimoniis.  He  then  decides  that  the  marriage  cannot  take  place  between 
*^^  brother  of  the  deceased,  and  the  other  espoused  child,  being  of  mature 

Professor  Millar  says  (Htstortcal  View  of  the  English  OovemmerU,  p.  498), 
|bat  it  was  a  copy  of  the  Pandects  (not  the  Code^  that  was  found  here,  and 
jnaltbig  occurred  in  the  year  1128,  the  Amalphi  discovery  beinp  seven  years 
^^'  He  cites  Oiannone  as  his  authority,  but  unfortunately  omits  to  mention 

the  page. 
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stances  of  the  age.  During  the  troubles  of  the  period  which  had 
preceded  it,  the  attention  of  mankind  had  been  directed  to  other 
subjects  more  in  accordance  with  the  spirit  of  the  times,  lu 
colitury  jurisque  locum  sibi  vindicat  enns.  It  was  certainly  only  a 
twilight  glimmer  which  learning  had  in  the  twelfth  century,  bat  it 
preceded  the  bright  morning  of  the  revival  of  letters  in  the  six- 
teenth, when  the  Reformation  came,  to  inaugurate  a  new  era. 
During  the  course  of  these  three  centuries,  the  civil  law  has  had  its 
periods  of  revival  and  decay.  Scotch  lawyers  long  used  it  as  a 
quarry  from  which  they  built  the  edifice  of  our  laws,  with  which 
tne  people  have,  on  the  whole,  remained  contented  ;  but  now,  under 
the  operation  of  a  vicious  system  of  pleading,  it  has  begun  its  period 
of  decline,  and  our  Courts  borrow  from  the  Queen's  Bench  what 
they  formerly  took  from  Ulpian  or  Papinian. 


ON  THE  LAW  OF  FRAUD  IN  CONTRACTS. 

The  law  relating  to  fraud  in  contracts  has  not  been  much  inves- 
tigated by  our  institutional  writers.  They  have  nowhere  stated  in 
detail  the  principles  and  rules  by  which  it  is  determined  in  Scotland, 
whether  a  party  has  been  induced  by  fraud  to  contract,  or  the 
classes  of  cases  in  which  a  party  defrauded  can  obtain  redress. 
Such  questions,  as  a  matter  of  course,  have,  however,  been  brought 
under  the  notice  of  our  Courts  very  frequently,  since  they  are  of 
daily  occurrence  in  the  ordinary  transactions  of  trade.  It  may, 
therefore,  not  be  wholly  useless  or  out  of  place,  to  endeavour  to 
bring  together,  and  state  in  order,  the  more  important  rules  and 

J>rinciples  which  have  been  settled  by  our  Decisions,  or  laid  down 
rom  the  Bench,  on  this  branch  of  law. 

The  subject  has  lately  been  brought  prominently  before  the  legal 
public^  and  has  been  elaborately  discussed  in  our  Courts,  and  in  the 
House  of  Lords,  in  several  important  cases.  In  the  cases  of 
Shedden,  Leslie,  Drew,  and  Gillespie,  the  law  of  fraud  was  fully 
raised  and  argued.  It  is  true  that,  in  these  cases,  the  discussion 
turned  on  the  forms  of  pleading,  and  on  the  proper  mode  of  libelling 
an  action  on  the  ground  of  fraud ;  and  the  cases  were  decided  on 
the  relevancy.  But  a  decision  on  the  relevancy  of  an  action, 
founded  on  fraud,  is  strictly  a  decision  on  the  law  of  fraud,  as 
applicable  to  that  case ;  because  our  rules  of  pleading  require  that, 
in  an  action  of  fraud,  the  facts  from  which  the  inference  of  frtiud  is 
deduced,  must  be  stated  in  detail,  and  the  Court  will  not  sustain  a 
Becord  unless  they  can  lay  their  hands,  not  on  inferences  or  general 
statements,  but  on  averments  of  facts  strictly  so  called,  whicn  war- 
rant the  conclusions  of  the  action.  There  are,  in  these  cases,  two 
conditions  of  relevancy  to  be  satisfied — the  conclusions  must  follow 
relevantly  from  the  ground  of  action,  and  the  ground  of  action  must 
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folloir  releyandj  from  the  facts  ayerred  ;  and  strict  as  the  pleading 
reqaired  by  oar  Courts  in  cases  of  fraud  has  lately  been,  only  the 
other  day  the  looseness  and  vagueness  of  it  were  made  matter  of 
aevere  and  not  unjust  condemnation  in  the  House  of  Lords. — Na- 
tional  Exch.  Co.  of  Griasg.,  1855 ;  2  Maq.  103.)  Hence  all  these 
late  discussions  on  the  relevancy  in  cases  of  fraud,  are  very  strictly 
discossions  on  the  merits  and  the  law. 

It  18  true,  that  all  cases  of  fraud  depend  more  or  less  on  their  own 
circumstances ;  and  it  may  be  thought,  that  therefore  they  must  be 
decided  on  their  own  complex  specialties,  and  that  any  general 
rules  which  can  be  laid  down  will  seldom  admit  of  practical  appli- 
cation.  But  this  is  not  precisely  the  fact.  The  subject  is  peculiarly 
capable  of  methodical  treatment ;  and  various  cases  may  be  grouped 
together  in  separate  and  distinct  categories,  in  such  a  manner  that 
general  rules  can  be  applied  preciselv  enough  to  great  varieties  of 
cimimstances.  And,  while  it  may  be  safely  affirmed,  that  almost 
all  cases  are  now  decided  too  exclusively  on  their  own  specialties, 
without  sufficient  reference  to  general  principles,  and  are,  in  conse- 
quence, less  useful  as  precedents,  and  less  likely,  in  general,  to 
meet  the  justice  of  a  case,  as  depending  too  much  on  the  discretion 
or  caprice  of  the  judge,  an  adherence  to  general  rules  is  peculiarly 
Kcessary  in  actions  on  fraud.  Such  actions,  to  use  the  language  of 
I/ord  Thnrlow,  ^'  must  be  broii^ht  under  some  definition  ot  fraud." 
For  fraud  can  never  be,  or  ought  never  to  be,  a  mere  jury  question ; 
nor  should  it  be  left,  more  than  can  be  helped,  to  any  judge's  unassisted 
common  sense.  It  is  not  an  obvious  or  simple  matter,  like  error  or 
fcree,  when  the  only  two  questions  are,  Was  the  error  or  force 
sufficiently  great  in  degree,  and  does  the  evidence  prove  themf 
Fraod,  on  the  contrary,  is  various,  of  its  nature  difficult  to  detect ; 
yet  also,  of  its  nature,  easy  to  insinuate  or  impute.  In  the  heat  of 
debate,  or  through  the  bias  of  personal  interest,  a  colour  of  fraud 
^^J  be  thrown  over  any  transaction.  There  is  no  sort  of  legal 
question  in  which  the  skill  of  an  advocate  is  more  likely  to  influence 
the  deciaion. 

It  is  for  such  reasons  that  so  great  minuteness  in  libelling  actions 
of  feaud  is  required,  before  they  can  go  to  a  jury ;  and,  for  the  same 
f^^^sons,  they  ought^  as  much  as  possible,  to  be  decided  on  prece- 
dents and  general  rules. 

It  is  probable  that  the  principles  of  the  law  of  fraud  will  be  more 
generally  applicable  in  questions  of  sale,  since  the  Mercantile 
Amendment  Act,  19  and  20  Vict.,  c.  60,  than  formerly. 

%  the  fifth  section  of  that  Act,  it  is  provided,  that,  '^  when  goods 
KhaV  after  the  passing  of  the  Act,  ^<  be  sold,  the  seller,  if  at  the 
Ume  of  the  sale  he  was  without  knowledge  that  the  same  were 
defective  or  of  bad  quality,  shall  not  be  held  to  have  warranted  their 
quality  or  sufficiency ;  but  the  goods,  with  all  faults,  shall  be  at  the 
^K  of  the  purchaser,  unless  the  seller  shall  have  given  an  express 
^^nranty  ot  sufficiency  of  such  goods,  or  unless  the  goods  shall  nave 
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been  expressly  sold  for  a  specified  and  particular  purpose;  in  wbich 
case,  the  seller  shall  be  considered,  without  such  warranty,  to  war- 
rant that  the  same  are  fit  for  such  purpose."  Without  consideiing 
how  far  this  provision  alters  the  law  of  Scotland,  it  at  least  puts  at 
rest  several  questions  about  which  there  have  always  existed  con- 
siderable doubt  and  uncertainty.  The  distinctions  between  goods 
sold  after  inspection  or  by  sample,  and  in  bulk,  between  patent  and 
latent  defects,  what  were  the  one  and  what  the  other,  how  tlie 
existence  of  these  defects  affected  the  purchase,  to  what  extent  there 
was  implied  warranty, — were  matters  difficult  to  reduce  to  general 
rules,  or  to  decide  in  any  particular  case.  Such  questions  are,  to  a 
great  extent,  set  at  rest  by  the  provision,  that,  except  in  the  two 
cases — first,  of  express  warranty,  and  secondly,  of  a  sale  made 
expressly  for  a  specified  purpose — the  risk  of  all  defects  whatever 
shall  be  with  the  purchaser.  A  large,  though  not  well-defined  class 
of  cases,  in  which  purchasers  might  formerly  have  pleaded  iropliei 
warranty  or  latent  defect,  must  now  be  decided  by  application  of 
the  principles  of  the  law  of  fraud  in  contracts  of  sale.  (See  mp-j 
article  "  Warranty,"  p.  123.)  They  will  depend  solely  on  those 
principles  which  constitute  that  law,  that  no  man  shall  gain  by  liis 
own  fraud,  or  lose  by  the  fraud  of  another ;  on  the  other  nand,  that 
concluded  transactions  are  to  be  held  eqjaitable  till  proved  frauda- 
lent,  and  the  principle  expressed  by  the  words,  ^^  caveat  emptor'^ 

It  is  just  as  primary  an  object  of  law,  to  protect  against  fraud,  as 
against  force.  It  is,  therefore,  a  first  principle  of  sSi  law,  that  all 
transactions  be  conducted  with  strict  bona  fidea.  On  the  other 
hand,  it  is  obviously  impracticable  to  carry  out  this  principle  to  it.« 
full  extent ;  and  hence  it  is  also  a  principle  of  all  law,  that,  to  a 
certain  extent,  every  man  must  protect  himself;  and  hence  the 
rules  by  which  the  application  of  these  two  counter  principles  to 
the  various  contracts  and  relations  of  parties  are  determined,  codsih 
tute  the  law  of  fraud  in  contracts. 

It  is  not  every  fraud,  or  every  appearance  of  fraud,  that  will 
entitle  a  party  who  has,  or  says  he  has,  been  defrauded,  to  pnrsue  a 
reduction  or  action  of  damages.  No  bargain  is  strictly  honest  unless 
there  be  the  most  thorough  disclosure  of  all  the  facts,  and  of  all  the 
expectations  of  parties ;  but  the  law  does  not  aim  at  enforcing  strict 
morality,  or  enaeavour  to  produce  perfect  honour  in  dealing ;  nor 
LB  it  designed  to  protect  him  who  is  too  careless  and  improvident  to 
protect  himself;  it  aims  only  at  maintaining  as  much  good  faith  as 
may  give  men  reasonable  security  in  transactions,  and  assisting  and 
redressing  him  who  is  himself  reasonably  prudent  and  careful. 
Although  some  have  doubted  the  equity  and  propriety  of  admitting  the 
maxim  caveat  emptor  to  govern  contracts,  yet  the  policy  and  general 
justice  of  this  rule  seem  indisputable.  If  the  law  always  demanded 
full  disclosure,  much  of  the  incentive  to  mercantile  enterprise  and 
invention  would  be  withdrawn,  and  one  who  knew  little  or  nothmc 
of  business  would  be  on  a  par  with  the  most  able,  industrious,  and 
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best  informed  merchant  A  law  which  should  give  redress  for  every 
ineqoallty  in  point  of  information,  or  for  every  slight  misrepresenta- 
tion,  would  produce  endless  litigation,  and  would  itself  operate  in 
faFoor  of  fraud ;  for  in  almost  every  bargain  one  gains  and  the  other 
loses,  and  every  loser  not  strictly  honest  would  clamour  about  fraud ; 
nothing  would  be  easi^  than  to  plead  his  own  ignorance  and  sim- 
plicity. Transactions  would  thus  be  thrown  loose,  and  become 
wholly  uncertain,  and  business  would  be  impracticable.  It  is  clearly 
much  better  than  to  lav  down  as  law  that  the  party  injured  shall 
kve  no  redress  where  the  loss  is  but  small,  and  where,  in  general, 
it  can  be  prevented  by  a  due  exercise  of  ordinary  prudence;  since 
thus,  while  a  better  result  of  general  justice  is  obtained,  men  feel 
that  security  in  concluded  bargains  which  is  essential  to  the  exist- 
«nce  of  trade.  Expensive  law-suits  about  small  matters  are  dis- 
((yuraged,  the  tendency  to  rash  and  intemperate  litk^ation  is  repressed, 
and  habits  of  care  and  prudence  are  fostered.  The  subject  is  thus 
admirably  stated  by  Chancellor  Kent :  "  The  common  law,"  says 
ie,  '*  affords  to  every  one  reasonable  protection  against  fraud  in 
dealings,  but  it  does  not  go  the  romantic  length  of  giving  indemnity 
against  the  consequences  of  indolence  and  folly,  or  a  careless  in- 
difference to  the  ordinary  and  accessible  means  of  information.  It 
leconciles  the  claims  of  convenience  with  the  duties  of  good  faith, 
to  every  extent  compatible  with  the  interests  of  commerce.  This  it 
iocs  by  requiring  the  purchaser  to  apply  his  attention  to  those  par- 
ticulars which  may  be  within  the  reacn  of  his  observation  and  judg- 
ment, and  the  vendor  to  communicate  those  particidars  and  defects 
which  cannot  be  supposed  to  be  immediately  within  the  reach  of 
8ach  attention.  If  the  purchaser  be  wanting  in  attention  to  those 
points,  when  attention  would  have  been  sufficient  to  protect  him 
^m  surprise  or  imposition,  the  maxim  caveat  emptor  ought  to 
apnhr." — (Kent,  Com.  vol.  ii.,  p.  484.) 

neither  is  it  every  faint  indication  of  fraud  which  will  entitle  the 
party  alleging  it  to  redress.  The  law  favours  written  contracts  and 
all  concluded  transactions ;  they  are  held  to  have  been  done  in  bona 
fides  till  the  contrary  is  proved.  Fraud  is  seldom  or  never  pre- 
sumed. The  maxim,  dolum  non  nisi  perspicuis  indiciis  prohari  con^ 
tenity  is  a  rule  of  general  law,  which,  in  our  law,  is  enforced  by  our 
mode  of  dealing  with  such  questions ;  bv  our  rule  of  practice,  that 
the  facts  set  forth  must  clearly  satisfy  tne  court  that,  if  these  facts 
be  true,  there  has  been  fraud,  before  the  case  can  be  sent  to  a 
jury. 

Mere  inadequacy  of  price  has  never,  in  our  law,  been  a  ground  of 
reduction  of  a  contract,  nor  been  considered  of  itself  as  a  proof  of 
fraud*  It  was  very  early  decided,  and  has  never  since  been  aoubted, 
that  the  rule  of  the  Roman  law,  that  in  cases  of  gross  inequality,  ex  ne 
yruumiier  doluSj  was  not  a  principle  of  the  law  of  Scotland. — (Farie, 
1669,  M.  14231.)  It  is  true,  that  these  are  cases  in  which,  when 
the  reUtions  of  the  parties  were  peculiar,  or  the  party  injured  was 
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in  difficult  or  desperate  circamstances,  it  has  been  held  that  the 
deed  sought  to  he  reduced  of  itself  proved  the  fraud  or  extortion ; 
but  these  are  special  cases,  and  the  tendency  of  our  law  has,  un- 
doubtedly, been  to  carry  very  far  the  principle  that  fraud  must  be 
proved,  and  is  never  to  be  presumed. 

A  very  familiar  distinction  in  reference  to  fraud,  is  that  between 
doliL8  dans  cau»am  contraetiOy  and  dolus  inddens  coniraetm.  Accord- 
ing to  the  civil  law,  fraud  of  the  former  kind  rendered  a  sale  noil ; 
while  fraud,  incident  to  the  contract,  only  gave  rise  to  the  action 
eaempto. — (Heineccius'  Inst.,  sec.  903.)  This  distinction  has  been 
adopted  in  our  law,  but  does  not  seem  to  be  frequently  of  much  pno 
tical  consequence,  because  it  is  almost  always  a  question  of  inference, 
depending  on  the  relative  importance  of  the  point  as  to  which  the 
party  has  been  deceived.  The  rule  is,  that  only  that  fraud  which 
gives  rise  to  a  transaction  can  be  founded  on  to  reduce  it.  From 
this  rule  it  follows,* — Firstj  That  the  fraud  must  concern  something 
material  to  the  transaction  ;  for,  otherwise,  it  cannot  be  regarded  as 
having  given  rise  to  it.  Secondly^  That  the  fraud  must  have  hap- 
pened prior  to  the  transaction,  otherwise  it  is  wholly  irrelevant.— 
(National  Exchange  Co.  of  Glasgow,  15th  July  1854 ;  16,  sec.  1086.) 
Thirdlyy  That  the  fraud,  whatever  it  was,  must  have  been  relied  on^ 
that  the  misstatement  must  have  been  believed.  ^'If  the  party 
misrepresents  or  conceals,  however  fraudulently,  however  wrongly, 
and  however  wickedly,  to  another  with  whom  he  is  treating,  and  if 
that  other,  notwithstanding  the  misrepresentation,  discover  tk 
truth  ;  and,  notwithstanding  the  concealment,  gets  at  the  fact  con- 
cealed, before  he  sign  the  contract,  the  misrepresentation  and  con- 
cealment go  for  just  absolutely  nothing,  because  it  is  not  dolus  gut 
dat  locum  contractuiJ* — (Per  Lord  Brougham ;  Irvine  Ist  Aug. 
1850;  7  Beirs  Ap.  186;  M^Lellan,  1843,  5  D.  1032.) 

Although  it  is  thus  onlv  dolus  dans  locum  eontractuif  and  not 
dolus  incf3ens  contractui^  which  can  be  founded  on  in  a  reduction  of 
the  contract,  yet  fraud,  in  a  material  matter,  with  consequent  damage, 
is  always  good  ground  of  action  for  reparation. — fStair,  i.  9-14; 
Bell's  Pr.  sec  13.)  ^'  There  may  be  cases  m  which  dolus  inddens  con- 
tractm  will  not  void  the  contract,  but  it  will  always  void  what  is 
effected  by  the  dolus^^ — (Per  Lord  Mackenzie  in  Watt,  Wardrop's 
Tr.,  1846  ;  8  D.  529.)  In  that  case,  a  contract  of  sale,  with  pay- 
ment on  delivery,  was  entered  into,  in  which  it  was  not  alleged 
there  was  any  fraud ;  on  receiving  delivery,  however,  the  purchaser 
induced  the  seller  to  mve  him  credit,  concealing  that  he,  the  pur- 
chaser, was  at  that  time  taking  steps  to  procure  his  sequestration. 
The  goods  were  held  to  have  been  obtained  by  fraud,  and  the  seller, 
in  a  question  with  the  trustee  in  the  purchaser's  sequestration,  was 
held  entitled  to  recover  them. 

These  preliminary  considerations  applicable  to  all  fraud  being  pre- 
mised, we  shall  proceed  to  consider  the  more  distinctly  marked 
kinds  of  fraud,  and  the  conditions  and  circumstances  which  will 
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affect  the  validity  of  a  transaction  tainted  by  fraud,  and  to  endea- 
voar  to  state  in  order  the  points  wliich  appear  to  be  decided. 

Unless  a  fraud  be  in  a  material  point,  give  rise  to  damage,  and 
be  clearly  proved,  there  can  be  no  relief;  but  the  degree  of  fraud 
cannot  be  determined  abstractly,  but  must  be  measured  and  esti- 
mated in  relation  to  various  other  circumstances.  The  invalidity 
of  a  transaction  tainted  bj  fraud  does  not  depend  on  the  nature  or 
on  the  abstract  degree  of  that  fraud  merely,  but  also  on  the  position 
of  parties  in  regard  to  knowledge  of  the  circumstances  material  to 
the  contract ;  on  the  manner  in  which  the  fraud  is  effected ;  on  the 
oatnre  of  the  contract ;  on  the  general  relations  of  the  parties  ;  and 
on  the  capacity  of  the  party  deceived. 

A  bargain  is  completely  fair  and  just  when  all  its  circumstances 
are  known,  and  right  inferences  are  on  both  sides  drawn  from  them ; 
all  fraud  must  consist  in  misrepresenting ;  or  allowing  a  party  to  be 
ignorant  of;  or  misconceive  the  facts  material  to  the  bargain  ;  or  in 
inducing  or  permitting  him  to  draw  false  conclusions  from  the  real 
facts. 

The  relative  positions  in  which  the  paities  may  stand  in  regard 
to  knowledge  of  the  facts  material  to  the  contract  may  be  very 
various ;  they  may  both  be  fully  aware  of  the  facts,  in  which  case 
there  can  hardly  ever  be  reduction  of  the  contract ;  secondly y  they 
May  both  be  informed  of  them  partiallv ;  or,  thirdly^  the  means  of 
information  may  be  open  to  both  alike,  but  the  amount  of  knowledge 
actually  possessed  by  either  party  may  be  different ;  or,  fourthly ^  the 
means  or  information  may  be  more  within  the  power  of  one  party 
than  of  the  other,  and  the  party  possessing  the  best  means  of  infor- 
mation may  be  the  better  informed  ;  or,  lastly^  the  party  may  be  the 
better  informed  who  is  the  more  unfavourably  situated  as  to  the 
means  of  information.  In  all  these  different  situations  different 
duties  arise,  both  morally  and  legally,  with  regard  to  the  fair  state- 
ment and  foil  disclosure  of  the  facts  which  either  party  knows.  The 
degree  of  moral  fraud  in  misstatement  or  concealment,  will  generally 
depend  very  much  on  the  inequality  of  the  parties  in  point  of  actual 
mformation,  supposing  that  the  party  well-informed  is  aware  of  the 
ignorance  of  the  other  party ;  but  this  inequality  of  the  parties  in 
point  of  actual  information  is  not  so  material  to  the  question  of  legal 
iraud,  as  their  inequality  in  regard  to  the  means  of  acquiring  infor- 
mation, in  control  over  the  sources  of  information.  The  more  disad- 
vantageously  one  of  two  parties  is  placed  as  regards  means  of  infor- 
mation, the  stronger  does  the  legal  obligation  to  perfect  fairness 
J>ecome ;  because,  if  a  paity  have  not  the  means  of  mformation,  he 
is  not  to  blame  for  the  aamage  which  arises  on  account  of  his  ignor- 
ance, and  unless  he  is  protected  by  law,  he  has  no  protection  from 
the  other  party's  fraud,  if  he  contract  with  him  at  all. 
(To  he  ronfiynied.) 
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T/ie  Legislation  of  the  Year — TTie  Court  of  Session  Act — Tlie  Lunacy 
A  ct — A  ppointments. 

In  our  last  Number  we  were  only  able  to  make  a  very  brief  alla- 
sion  to  the  Act  for  Regulating  the  Business  and  the  Sittings  of  the 
Court  of  Session.  As  we  then  anticipated^  the  Act  has  taken  the 
profession  by  surprise.  The  ordinary  sittings  of  the  Court  are  now 
directed  to  commence  not,  as  hitherto  on  the  1st  of  November,  but 
on  the  12th,  and  to  terminate  on  the  20th  of  March  for  the  winter 
session.  The  Christmas  recess,  instead  of  being  three  weeks  as 
hitherto,  is  not  to  be  more  than  a  fortnight.  The  summer  session  is 
to  begin  on  the  12th  of  May,  instead  of  the  20th ;  and  to  end  on  the 
20th  of  July.  By  this  new  arrangement  two  days  additional  have 
been  added  to  the  sittings  of  the  Court.  The  Lords  Ordinaries  have 
hitherto  sat  upon  the  1st  of  November,  and  continued  to  sit  till 
the  20th  of  March.  They  have  been  relieved  of  their  sittings  from 
the  1st  to  the  12th  of  November,  and  the  Inner  House  is  to  extend 
its  sittings  from  the  12th  to  the  20th  of  March.  Practically  (so  far  i 
as  attendance  in  the  Court  is  concerned),  the  addition  consists  only  of  ' 
two  days ;  being  the  difference  beween  the  week  added  to  the,  Christ- 
mas recess,  and  the  week  added  to  the  summer  session, — as  compared 
with  the  eleven  days  struck  off  from  the  sittings  in  November. 

A  more  unfortunate,  more  uncalled  for,  and  more  mischievous 
distribution  of  time  could  scarcely  have  been  selected.  Down  to 
the  publication  of  the  statute  in  Edinburgh  at  the  end  of  August,  it 
was  the  belief  of  every  person  connected  with  the  profession  in  Scot- 
land, that  the  amendment  on  the  Bill,  of  which  Mr  Dnnlop  gave 
notice,  directing  the  Court  to  commence  its  sittings  on  the  15th  of 
October,  was  actually  carried.  To  the  surprise  and  mortification  of 
all,  however,  it  turns  out  that,  so  far  from  the  long  vacation  bein<» 
shortened,  it  has  actually  been  lengthened,  by  cutting  off  eleven  days 
sitting  by  the  Lords  Ordinaries  in  November.  Who  was  the  author 
of  this  ?  what  was  the  reason  for  it  f  If  there  be  any,  we  have  been 
unable  to  ascertain  it ;  and  we  have  also  failed  in  our  inquiries  as  to 
the  fate  of  Mr  Dunlop's  amendment.  Whether  that  amendment 
was  ever  proposed,  or,  being  proposed,  was  defeated,  no  person  can 
tell ;  and  it  only  remains  that  the  profession,  which  has  been  so 
thoroughly  laughed  at — which  has  bad  these  important  arrange- 
ments carried  through  without  ever  being  consulted — should  now 
give  expression  to  its  just  complaints,  and  take  measures  for  get- 
ting this  wrong  redressed. 

At  a  time  when  the  Commissioners,  who  have  been  making  in- 
quiry as  to  the  state  of  the  Couits  in  England,  have  strongly  recom- 
mended that  their  long  vacation  should  be  shortened  by  a  month. 
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and  the  sittings  of  the  Court  commence  on  the  1st  of  October,  we 
have  deliberatelj  lengthened  our  vacation,  while  the  same  causes 
for  shortening  it  exist.  A  long  vacation  of  nearly  four  months,  is 
utterly  unnecessary  for  any  natural  purpose  of  rest  to  Judges  and 
counsel — certainly  not  over  wrought.  It  produces  great  evils  to  the 
conntiy  in  the  stoppage  of  business,  and  great  loss  to  the  profession, 
which,  daring  one-nau  of  the  year,  is  idle.  It  is  the  want  of  speedy 
trial  and  speedy  judgment  which  is  the  curse  of  our  Scotch  system 
of  administering  justice,  and  which  has  created  and  kept  up  the 
anpopularity  of  the  Courts.  Mr  Wallace  of  Kelly  used  to  say 
that  the  Court  of  Session  was  a  mbnomer,  and  that  it  ought  to  be 
the  Court  of  Vacaiion,  The  ridiculous  arrangement  of  business,  by 
which,  out  of  313  working  days,  not  nearly  one-half  are  spent  iu 
session,  is  quite  inconsistent  with  times  that  abhor  sinecures ;  and 
miel  and  unjust  to  suitors,  so  long  as  a  single  case  remains  on  the 
roll  for  decision*  Why  the  eleven  days  sittings  of  the  Lords  Ordi- 
naries in  November,  during  which  a  great  amount  of  preliminary 
work  is  done,  were  cut  off,  no  one  whom  we  have  met,  can  explain 
upon  any  rational  grounds.  It  is  all  a  mystery.  The  whole  ot  the 
profession  have  returned  to  Edinburgh  at  the  beginning  of  Novem- 
ber ;  and  these  sittings  afforded  leisure  and  opportunity  to  senior 
counsel  to  be  heard  m  cases  where  their  attendance  could  not  be 
procured  afler  the  Inner  Houses  had  met. 

Bat  the  most  extraordinary  and  most  indefensible  part  of  the 
change  is,  that — while  lengthening  the  long  vacation — the  spring 
vacation  has  been  shortened.     This  proceeding  is  in  the  direct  teeth 
of  recommendations  of  the  Faculty  of  Advocates,  of  the  Writers  to 
the  Signet,  and  of  reports  of  Committees  of  the  House  of  Commons, 
and  inflicts  a  grievous  injury  upon  the  Bar.     It  is  always  a  danger- 
ous step  for  a  Scotch  counsel  in  practice  to  go  to  London  on  an 
appeal,  even  though  seduced  by  a  considerable  fee ;  and  hence  the 
cases  in  the  House  of  Lords  have  been  left  very  much  in  the  hands 
*>[  counsel  unacquainted  with  om*  law.     To  obviate  this  evil,  it  has 
often  been  recommended  that  the  spring  vacation,  during  which  the 
House  of  Lords  is  sitting,  should  be  extended  so  as  to  allow  Scotch 
counsel  and  Scotch  agents  to  be  in  London  without  sacrificing  their 
practice  in  Scotland.     From  the  year  1821  downwards,  there  will 
^^  found  in  the  evidence  submitted  to  the  various  Parliamentary 
Committees,  who  have  endeavoured  to  find  a  cure  for  the  chronic 
diseases  of  the  Court  of  Session,  urgent  recommendations  by  men  of 
"duie  and  influence,  that  an  arrangement  of  this  kind  should  be 
effected.    It  has  acquired  other  recommendations  from  the  nature 
of  the  business  before  Parliamentary  Committees  of  recent  years. 
If  it  had  been  adopted,  it  would  have  enabled  Scotch  counsel  to  ob- 
^in  a  part  of  the  lucrative  business  before  Parliamentary  Commit- 
^^8.    But  all  this  has  been  forgotten,  or  entirely  disregarded,  and 
^fie  interests  and  the  convenience  of  the  profession  in  Scotland  sacri- 
"^ed  without  an  opportunity  of  remonstrance.     We  are  convinced 


496  REVIEW  OF  THE  MONTU«  [Oct. 

that  if  this  scheme  had  been  poblicly  announced  before  it  was  fixed 
upon  us  as  the  law,  it  would  have  called  forth  indignant  protests  from 
all  the  legal  bodies  in  this  country.  As  the  matter  now  stands  the 
duty  of  the  profession  is  plain.  The  interests  of  all  parties— the 
public  as  well  as  the  profession — ^is  to  get  the  long  vacation  short- 
ened ;  and,  if  anj  change  is  made  in  the  spring  vacation,  it  is  to 
lengthen  it.  And  it  is  now  for  the  Dean  of  Faculty,  as  the  head  of 
the  Bar,  to  give  an  opportunity  to  that  body  of  expressing  its  opinion 
upon  a  matter  that  so  peculiarly  affects  it. 

If  we  judge  of  the  future  from  the  past,  there  are  small  groands 
for  encouragement  and  hope  that  any  remonstrance   from  the 
Faculty  of  Advocates,  or  the  agents  before  the  Court  of  Session,  will 
be  attended  to,  unless  they  take  the  matter  into  their  own  hands,  and 
directly  appeal  to  Parliament.     Their  reports,  prepared  by  practical 
men,  and  deliberately  adopted  by  the  profession,  nave  been  either 
simply  ignored  or  contemptuously  thrown  aside.     Much  time,  and 
labour,  and  expense  have  all  been  ungrudgingly  bestowed,  of  recent 
years,  to  little  purpose,  by  the  Faculty  of  Advocates  and  the  Writen 
to  the  Signet,  and  the  Solicitors  before  the  Supreme  Courts,  upon  the 
various  schemes  of  Law  Reform  propounded  from  time  to  time.  The 
only  body  which  appears  to  be  listened  to,  however,  is  the  Faculty  of 
Procurators  of  Glasgow,  who  come,  headed  by  the  members  for  the 
City,  and  in  consequence  get  whatever  they  demand.    The  most 
conclusive  reasonings,  the  most  admirable  suggestions  of  practical 
experience,  which  come  from  Edinburgh,  recommended  solely  by 
their  own  merits,  are  of  no  avail  whatever.    The  Faculty  of  Advo- 
cates remonstrated  against  the  unjust  and  absurd  privile^  p^ 
served  to  the  Crown  by  the  recent  Court  of  Exchequer  Act,  in  vain. 
The  large  public  departments,  amply  supported  by  funds,  insisted, 
by  that  Act,  on  obtaining  privileges  in  pleading  with  a  private  man. 
the  object  of  which  was  to  give  thein  an  undue  advantage.    The 
Faculty  of  Advocates  thought  this  unwise  and  unjust ;  but  their 
remonstrances  were  spent  upon  the  winds.     In  reference  to  this 
Court  of  Session  Bill  itself,  they  recommended  that  the  power  of 
dealing  with  summary  petitions  should  not  be  exclusively  given  to 
one  Judge  in  the  Outer  House — the  junior  Lord  Ordinary— bnt 
should  be  left  in  the  hands  of  all  the  Ordinaries.     In  this  recom- 
mendation they  have  been  unsuccessful  as  usual.     And  thus  (bow- 
ever  satisfactory  it  may  be  as  the  matter  now  happily  stands)  the 
country  is  at  the  mercy  of  the  crotchets  or  the  peculiar  opbions  ot 
a  single  man.    When  there  were  two  Courts  to  appeal  to,  the  remedy 
was,  to  go  to  the  one  least  troublesome.     But  now  there  is  only  one 
fountain  of  justice,  at  which  we  must  all  drink,  however  perturbed 
may  be  the  waters.     Of  course  some  day  we  will  be  under  tie 
domination  of  a  timid  or  hesitating  mind.     Expensive  reports  will 
have  to  be  made ;  every  sort  of  satisfaction  must  be  given  that  a 
factor  is  not  a  rogue  and  won't  cheat ;  clamour  and  unpopulanty 
will  be  the  necessary  results ;  and  then  we  will  of  course  insist  for 
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and  make  another  change, — perhaps  take  the  usual  remedy — send 
the  jurisdiction  to  the  sheriff. 

We  have  been  informed  that  the  Court  of  Session  Bill  had  a  dif- 
ferent distribution  of  time  when  it  left  the  House  of  Commons,  and 
that  it  was  altered  in  the  Lords  in  consequence  of  interference  from 
influential  quarters  in  Scotland.  Let  us  have  the  real  explanation 
of  the  transaction  disclosed.  This  is  due  to  a  profession  that  is  not 
unreasonable  in  its  demands,  and  patient  except  when  it  feels  in 
the  position  of  being  overreached.  We  offer  our  columns  to  any 
person  who  can  give  us  information  on  a  subject  on  which,  at  present, 
there  is  only  suspicion,  and  angry  accusations  are,  perhaps  unjustly, 
directed.  We  do  not  complain  of  Mr  Dunlop  for  paying  no  atten- 
tion to  the  opinions  of  the  legal  bodies  in  Edinburgh  upon  his 
Begistration  of  Leases  Act.  If  he  did  not  agree  with  their  sugges- 
tions, it  was  his  right  to  disregard  them,  and  to  endeavour  to  cany 
iis  own.  It  is  ratner  hard,  however,  to  have  to  bear  both  the  con- 
temptuous rejection  of  recommendations  for  improvement  upon  his 
Act,  and  at  the  same  time  to  take,  at  his  hands,  and  at  the  hands 
of  the  Lord  Advocate,  during  the  same  session,  another  bill  which 
so  seriously  compromises  professional  interests  in  Scotland.  Here- 
^r  the  law  bodies  in  Edinburgh  will  be  more  sparing  in  their 
calls  upon  their  members  for  reports  on  proposed  Dills,  and  more 
provident  in  the  expenditure  of  their  funds  in  printing  reports 
which  have  been  treated  like  those  of  last  session. 

This  mischievous  kind  of  legislation  is  another  illustration  of  the 
blessings    of    representative    government    mtliout    representation. 
Paradoxical  as  it  may  appear,  such  b  the  position  which  Scotland 
now  holds  in  the  Imperial  Parliament.     She  is  like  a  proprietor 
with  a  faculty  unexercised.      She  is  entitled  to  send  some  fifty 
members  to  attend  to  her  own  affairs,  and  in  effect  she  sends  two : 
Leith  and  Greenock  are  the  only  two  towns  which  have  any  voice 
m  imperial  legislation.     Does  any  bill,  any  amendment  in  commit- 
tee, nay,  does  the  faintest  adumbration  of  the  ghost  of  an  idea 
ever  emanate  from  any  other  quarter  f     Surely  our  Scotch  members 
Wiight  at  least  boast  the  negative  merit  of  acting  as  obstructives 
when  occasion  requires,  if  they  find  themselves  unequal  to  labours 
of  a  higher  kind.     But  of  this  they  even  seem  incapable  ;  and  the 
result  is  of  that  miserable,  painful  kind  which  is  presented  in  the 
Scotch  Statute  Book  for  1857.     We  repeat  the  opinion  Ave  expressed 
^hen  the  elections  were  in  progress,  that  till  more  Scotch  lawyers 
find  their  way  to  Parliament,  Scotch  affairs  will  never  receive  the 
attention  they  deserve.     Questions  of  a  constitutional  kind  and  of 
imperial  policy  will  always  be  sufficiently  attended  to  by  those  who 
make  politics  the  business  of  their  lives.   The  legislation,  on  the  other 
"and,  which  we  in  this  country  require,  is  emphatically  local — ad- 
apted to  our  peculiar  laws,  forms,  and  usages.     These  reforms  can 
^nly  be  effectually  carried  out  by  men  who  are  practically  conver- 
^^t  with  the  subject ;  and  till  a  knowledge  of  the  laws  of  the  coun- 
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try  is  preferred,  as  a  qualificaticm  for  legislation,  to  a  capsdly  for 
talking  Aistian  to  the  rabble,  we  must  simply  sabmit  in  patience  to 
our  present  lamentable  fate. 

Take  as  another  example  the  Lunacy  Act — the  longest  and  per- 
haps the  most  important  of  the  statutes  for  the  year.  Every  lawyer 
knows  that  this  measure,  which  was  deemed  of  sufficient  value  to 
merit  a  place  in  the  Queen's  Speech,  was,  to  a  great  extent,  perfectly 
unnecessary.  The  machinery  it  establishes  is  both  unnecessarily 
complicated  and  extravagantly  expensive.  No  doubt  Grovern- 
ment  may  plead  in  justification  of  their  conduct,  that  the  public 
mind  was  startled  from  its  propriety  by  the  disclosures  which 
the  report  of  the  Royal  Commission  contained.  People  called 
loudly  for  the  application  of  some  remedy,  regardless  of  what 
it  should  be,  provided  it  was  instant  and  immediate.  It  was 
never  once  considered  whether  the  evils  arose  from  defects  in  the 
law,  or  defective  administration.  Government  was  clamoroasly 
required  to  do  something,  ere  the  brief  session  at  its  disposal  elapsed. 
The  only  thing,  therefore,  that  could  be  done  was  done.  The  short- 
est, the  most  complete,  and,  according  to  precedent,  the  most  con- 
stitutional, plan  was  at  once  adopted.  AH  the  existing  statutes 
(whatever  these  might  be)  were,  at  one  sweep,  to  be  repealed,  and 
everything  devolved  upon  a .  new  Board.  It  is,  perhaps,  the  most 
remarkable  case  of  rapid  legislation  with  which  we  are  aware ;  and 
we  are  very  much  mistaken  if,  ere  long,  the  new  statute  does  not 
prove  one  of  the  most  engaging  subjects  to  which  our  professional 
readers  will  be  called  on  to  give  their  attention. 

The  space  at  our  disposal  will  only  enable  us  to  give  a  portion  of 
the  Act  in  this  Number ;  but,  perhaps,  our  readers  will  understand 
the  precise  changes  made  in  the  law,  and  the  new  machinery 
created,  from  the  following  outline  of  its  principal  provisions : — 

The  Acts  65  Geo.  III.,  c.  69,  9  Geo.  IV.,  c.  34,  4  and  5  Vict.,  c.  60,  are 
repealed  from  and  after  the  Ist  of  January  next  (sec.  1);  also  the  provision  of 
the  Poor  Law  Act  8  and  9  Vict.,  c.  83,  conferring  certain  powers  with  respect 
to  lunatics,  on  the  Board  of  Supervision. 

Board. — On  the  Ist  of  November  a  Board,  to  be  called  the  General  Board  of 
Commissioners  in  Lunacy,  is  to  m'eet  in  Edinburgh,  and  to  hold  two  general 
meetings  in  each  year,  one  in  March  and  one  in  November  (sec.  5),  with  power 
to  appoint  committees,  etc.  (sec.  6).  Iler  Majesty  is  empowered  to  appoint  not 
more  than  three  persons  at  any  one  time  as  unpaid  commisaioners,  one  to  act 
OS  chairman,  and  two  commissioners,  with  a  salary  of  L.1200  a-year  (sec.  4). 
The  secretary  (Mr  Forbes  of  Medwyn)  has  a  salary  of  L.0OO  (sec.  13).  His  chief 
duty  seems  to  be  to  make  an  annual  statistical  return  to  Parliament  (sec.  14), 
and  to  keep  the  books  and  accounts,  whicli  are  to  be  made  up  and  audited  on 
the  1st  August  (sec.  15),  and  to  answer  the  inquiries  of  the  nublic  touching 
patients,  on  payment  of  a  fee  of  78.  (sec.  40).  The  clerk  is  to  have  a  salarj'  of 
L.150,  and  to  be  appointed  by  the  Board  (sec.  16).  Another  class  of  officials  i^ 
it  seems,  requisite,  at  a  salary  of  L.500.  Sec.  21  requires  the  appointment  of 
two  medical  persons  to  be  deputy-commissioners,  "  who  shall  have  such  of 
the  powers  of  the  commissioners,  and  shall  perform  such  duties  as  theBoarfl 
may  direct."  This  Board  is  to  cease  in  five  years,  and  the  whole  of  its  powers 
are  then  to  merge  in   the  two  paid  commissioners  as  inspectors-geoertl  in 
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Iqdacj,  whose  Hdary  is  then  not  to  exceed  L.I 000  a-year  (sec.  22).  The 
power  of  granting  licences  again  falls  back  upon  the  Sheriff;  but  the  learned 
functionary  must  take  care  to  do  as  be  is  bidden  by  the  inspector.  "  No 
licence  (says  sec.  23)  shall  be  granted  without  a  certificate  from  the  Inspector- 
General  that  it  should  be  granted  :  and  no  licence  shall  be  continued  if  the 
Inspector-General  report  to  the  Sheriff  that  it  ought  to  be  discontinued."  The 
large  salaries  paid  to  the  officials,  it  may  be  observed,  exclude  "  travelling  and 
other  reasonable  expenses  "  (sec.  32). 
Powers  of  the  Board. — These  seem  to  be — 

1.  The  superintendence  and  regulation  of  every  asylum  (public,  private,  or 
district),  and  every  house  in  which  a  lunatic  is  kept  under  an  order  from  the 
Sheriff. 

2.  To  grant  or  refuse  licences  to  private  asylums,  or  to  transfer  or  suspend 
the  same. 

3.  To  frame  rules  for  the  good  order  of  private  and  district  asylums,  and  the 
conduct  of  their  officers,  etc.,  to  be  enforced,  by  either  forfeiture  of  licence  or 
the  recovery  of  the  penalties  provided.  Such  rules,  however,  must  first  be 
approved  by  the  Secretary  of  State ;  and,  in  regard  to  public  asylums,  they 
are  only  to  extend  to  their  visitation  and  the  keeping  of  their  books  (sec.  9). 

4.  They  may  institute  a  species  of  judicial  inquiry  into  any  case  needing 
investigation ;  witnesses  are  to  be  summoned  with  the  concurrence  of  the  Lord 
Advocate  or  Solicitor-General,  according  to  the  usual  law  of  citation,  and  to  be 
examined  on  oath  ;  the  oath  to  be  administered  by  the  chaii*man  (sec.  11). 

Further,  the  paid  commissioners  are  required — 

1.  To  visit  every  asylum  and  every  house  in  which  a  lunatic  is  detained,  at 
least  twice  a  year.  They  are  entitled  to  enter  by  night  or  by  day,  and  every 
keeper  is  required  to  make  every  disclosure  regarding  the  keeping  and  manage- 
ment of  his  establishment  (sec.  17). 

2.  They  are,  once  a-year  or  oftener,  to  visit  lunatics  in  prisons. 

3.  They  may,  at  any  time  by  day  or  night,  visit  any  poor-houses  in  which 
"  there  shall  be  supposed  "  to  be  a  lunatic  (sec  19). 

In  these  duties  tne  Board  may  take  the  **  assistance  "  of  medical  persons 
Uc.  20). 

Lkenees. — Licences  are  to  be  granted  to  the  superintendent  of  each  private 
a^iylum  on  fumisliing  the  Board  with  plans  and  other  particulars  (sec.  27).  It 
is  to  be  written  on  a  10s.  stamp,  with  an  additional  fee  of  10s.  for  every  paying 
patient,  and  2s.  6d.  for  every  pauper  do.,  or  such  further  proportionate  sum  as 
shall  make  up  at  least  L.16.  The  licence  is  to  be  granted  for  13  months,  or 
for  a  shorter  period,  for  a  smaller  fee  (sec.  28).  If  a  licence  is  refused,  it  may 
^  continued  for  a  short  time  beyond  its  expiry  (sec.  29) ;  and,  in  certain 
circomstances,  both  licence  and  patients  are  to  oe  transferred  **  to  such  person 
«s  the  Board  shall  approve  "  (sec.  30). 

No  superintendent  of  any  public,  private,  or  district  asylum,  or  house,  is  to 
^eive  a  patient  (for  more  than  twenty-four  hours  in  cases  of  emergency) 
^thoat  an  order  from  the  Sheriff,  proceeding  on  the  application  of  a  party, 
l^d  accompanied  by  a  medical  certificate,  which  is  to  be  dated  fourteen  days 
i  Wore  the  date  of  the  petition,  and  the  reception  not  to  be  more  than  fourteen 
^^ys  after  the  date  of  the  order.  The  only  case  in  which  a  lunatic  may  be  so  kept 
^ithoat  an  order,  appears  to  be  in  his  own  dwelling-house  or  private  lod^ang(8ec. 
^0*  A  lunatic  detained  in  a  private  house  is  to  be  subjected  to  periodical  visits 
^  niedical  inspection,  and  the  results  are  to  be  regularly  transmitted  to  the 
'^^rd  (t6.).  This  is  a  clause  of  somewhat  doubtful  interpretation,  as  is  also 
one  providing  that,  if  any  occupier  of  a  house  detains  a  lunatic,  although  one 
of  the  family,  or  a  relative,  "  beyond  the  period  of  a  year  after  the  malady  is 
confirmed,  and  where  it  has  been  such  as  to  require,  during  any  part  of  that 
P«nod,  coercion  and  restraint,"  he  shall  intimate  the  detention  to  the  Board, 
^ho  may  apply  to  the  Sheriff  for  an  order  for  his  transference  to  any  asylum  ; 
or*  if  no  intimation  is  made,  the  inquiry  is  to  be  made  on  their  own  authority 


600  REVIEW  OF  THE  MONTH.  [Oct. 

(sec.  43).  For  every  snch  order  the  fee  ui  to  be  28.  6d.  Theae  fees  for  tieences 
and  orders  of  admission,  are  to  be  applied  in  payment  of  salaries  and  olber 
expenses,  the  balance  to  oome  from  the  Treasury  (sec.  3ZS\ 

The  minister  of  the  parish,  or  of  the  patient  s  religions  denomination  (or,  if 
the  patient  is  a  pauper,  any  member  of  the  Parochial  Board),  as  well  as  the 
friends  of  the  patients,  are  to  have  free  access  to  the  asylums,  subject  to  certain 
restrictions ;  the  decisions  of  the  Board  on  any  refusal,  and  Uie  grounds  of  it, 
being  final  (sec.  47-8). 

Certain  nrovisions  follow  with  respect  to  the  erection  of  "  district  asvkme," 
in  each  of  tne  eight  districts  into  which  the  country  is  divided  (see  schedule  H). 
The  management  is  to  be  vested  in  district  boards,  to  be  choaen  from  the  Com- 
missioners of  Supply  and  magistrates  of  burghs,  by  the  members  of  the  varioai 
County  Prison  Boards,  of  each  county  forming  the  district  (sec.  60),  The 
expense  of  erection  and  maintenance  is  to  be  raised  by  an  assessment  m  terns 
of  17  and  18  Vict.,  c.  91  (The  Valuation  Act)  (sec  54,  66).  Property  held 
in  trust,  for  the  establishment  of  an  asylum,  may  be  contributed  in  lieo  of 
its  share  of  the  assessment  by  a  county  (sec.  66) ;  or,  on  making  over  ao 
asylum  to  the  district  board,  it  shall  be  entitled  to  a  deduction  from  the 
assessment  to  the  extent  of  the  value  of  the  building  (sec.  67).  These  district 
boflotls  are  provided  with  ample  borrowing  powers  (sec.  61-6) ;  and  the  duty 
of  superintendence  is  under  them  entrusted  to  certain  district  inspectors,  to 
be  paid  by  fees  to  be  fixed  by  the  General  Board,  with  the  concurrence  of  a 
General  Bioard.  '<  In  case  the  Convener  or  Commissioners  of  Supply  of  any 
county,  or  persons  appointed  or  directed  by  them,  shall  refuse  or  neglect  to  do 
what  IS  herein,  or  in  the  said  Act  of  the  2  and  3  Vict.,  so  far  as  applicable,'*etc.. 
the  interference  of  the  Court  of  Session  ma^  be  required  by  summary  petition. 

The  expenses  incun-ed  for  a  lunatic  are,  m  the  first  instance,  to  be  recovereil 
from  his  own  estate,  or  from  his  relatives  (sec.  77),  and  if  both  these  snnreef 
fail,  they  are  to  be  paid  by  the  parish  in  which  the  partv  waa  committed,  with 
recourse  against  the  party  or  pariah  of  settlement  actually  liable  (sec.  78). 

With  regard  to  the  property  of  lunatics,  it  is  enacted  that,  whenever  tt^ 
Board  or  the  Accountant  of  Court  find  that  it  is  not  properly  protected,  a 
report  is  to  be  made  to  the  Lord  Advocate,  who  is  to  apply  to  the  Court  fur 
the  assistance  of  a  judicial  factor  (sec.  71),  and  if  the  estate  is  already  under 
such  management,  but  improperly  adminutered,  he  may  make  an  application 
to  the  Court  to  cause  an  investigation  to  be  made  (sec.  72).  The.  expenses 
attending  such  inquiries  and  applications  is  to  be  defrayed  out  of  the  estate; 
and  the  Accountant  of  Court  is  now  to  see  that  caution  for  judicial  factors  on 
such  estates,  is  sufficiently  lodged. 

The  Sherifi^  is  reinvested  with  his  former  power  of  committing  dangerom 
and  criminal  lunatics  :  1st,  For  safety,  ad  interim^  on  the  application  of  the 
Fiscal,  Inspector  of  the  Poor,  or  other  person ;  and,  2dly,  after  taking  evidence  of 
his  condition,  he  may  send  him  to  any  public,  private,  or  district  as3'Ium  (sec.  85). 

If  insanity  is  pleaded  successfully  m  bar  of  trial,  the  prisoner  is  to  be  con- 
fined durinff  Her  Majesty's  pleasure,  in  such  place  and  manner  as  to  Her 
Majesty  shiul  seem  fit  (sec.  87) ;  and  if  an  acquittal  proceeds  on  the  same 
ground  of  insanity,  a  similar  provision  is  made  with  respect  to  custody  (sec.  88). 
Criminals  exhibiting  insanity  during  confinement,  are  to  be  removed  on  a  certifi- 
cate of  the  Sheriff,  under  the  warrant  of  the  Secretary  of  State,  to  some  asylum, 
to  be  returned  by  the  same  authority  to  prison  after  his  recovery  (sec  89). 

The  statute  makes  an  important  addition  to  our  criminal  law,  in  the  penal- 
ties by  which  its  provisions  are  to  be  enforced.  These  may  be  recovered  by 
a  new  ofiicial — ^"The  Secretary ^  or  the  Procurator-Fiscal  of  the  county  »" 
which  the  offence  shall  have  been  committed,  or  the  offender  may  be  found  "— 
before  the  Sheriff  in  a  summary  manner. 

To  any  one  who  knows  the  former  state  of  the  law,  the  absunlitv 
of  such  an  elaborate  measure  will  be  apparent ;  but,  considering  the 
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harried  way  in  which  it  was  passed  through  Parliament^  no  better 
could  be  expected.  The  soundness  and  accaracy  of  the  Commis- 
sioners' Report  were  never  once  questioned ;  but^  if  time  had  been 
afforded,  it  mi^ht  have  been  open  to  criticism  in  many  particulars. 
One  of  its  chief  defects  is  the  want  of  special  references  on  im- 
portant subjects  throughout  the  Report.  Thus,  ^^  an  eminent  autho- 
rity" is  cited  on  page  5,  without  a  name.  ^  Doubts  have  been 
frequently  expressed,"  p.  6.  But  whether  it  was  Dirleton  or  Hume 
who  thus  doubted,  the  reader  is  not  informed.  ^^  A  similar  doubt 
was  expressed  by  the  Lord  Pi-esident  of  the  Court,  in  a  leading 
case."  But  neither  the  name  of  the  judge  nor  of  the  case  is  given. 
What  renders  this  carelessness  the  more  insufferable  is,  that  on  a 
Mowing  page  (p.  10)  it  is  said,  that  a  doctrine  ^'  was  distinctly  laid 
down  by  tne  Lord  Chancellor  and  also  by  Lord  Gillies,  in  the  lead- 
ing case  already  adverted  to^  Rather  say  omitted  by  inadvertence. 
W  e  have  marked  several  other  references  on  very  important  matters, 
where  it  would  be  highly  important  had  the  reader  been  furnished 
with  the  means  of  testing  the  reference  and  further  studying  the 
snbject  for  himself.  Such  references  to  authorities  and  cases  is  the 
more  needful,  as,  in  several  instances,  there  are  some  rather  startling 
propositions  in  law — ^for  example,  at  page  164,  it  is  stated  that  ^^  in 
two  instances  which  recently  occurred  at  Glasgow,  the  remainder  of 
the  sentence  was  remitted  by  the  committing  magistrates,  in  order 
that  the  patients  might  be  removed  to  asylums  by  parochial  autho- 
rities." We  had  always  been  led  to  unaerstand  that  a  magistrate, 
after  giving  forth  his  sentence,  was  functus  officio^  and  that  the 
Koyal  Authority  could  alone  restrict  or  commute  the  punishment. 
Thus,  Baron  Hume  (vol.  ii.,  p.  476)  states—"  The  rule  holds  good 
of  not  restricting,  varyin£r,  or  amending  a  sentence  once  regularly 
delivered."  Sir  Archibald  Alison  (vol.  ii.,  p.  660),  "  It  is  not  com- 
petent  for  the  court  which  pronounced  a  sentence,  to  amend,  alter, 
or  vary  it,  whether  it  was  done  by  the  supreme  or  any  inferior 
court  The  principle  of  law,  in  criminal  matters,  is,  that  after  a 
sentence  is  pronounced,  the  court  y&functae  officio  in  regard  to  that 
matter,  and,  therefore,  it  cannot  make  any  alteration  in  a  sentence 
once  pronounced.  The  Court  of  Justiciary  possess  a  general 
power,  in  cases  where  the  health  of  a  convict  is  seriously  endangered 
oy  confinement,  to  make  such  modification  of  the  sentence  as  justice 
inay  require." 

But  the  chief  misfortune  is,  that  neither  the  Report  nor  the  Sta- 
tute has  ever  once  touched  some  of  the  most  important  points  of  the 
question.  For  example,  it  has  been  long  the  opinion  of  many  who 
Save  made  the  matter  their  study,  that  there  is,  according  to  our  law, 
^  great  facilities  with  one  class  for  committing  persons  to  a  mad- 
house, while  with  another  it  is  almost  impossible  to  obtain  such  ad- 
''^on.  Hitherto  it  has  been,  and  until  a  remedy  is  provided  it 
^iU  continue  to  be  the  case,  that  not  the  amount  so  much  of  the 
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mental  disease  or  danger  to  the  public  is  considered,  but  the  amount 
of  fands  or  security  necessary  for  the  keep.  That  is  the  real  ques- 
tion— in  truth  the  only  one.  When  a  person  becomes  more  than 
queer  and  eccentric,  persists  in  dressing  otUr^y  or  having  his  own  way 
in  all  matters,  and  especially  when  he  is  exuberant  in  his  charities 
or  extravagant  in  his  luxuries,  nephews  and  nieces  show  a  most 
laudable  desire  for  the  comfort  of  uncles  and  aunts,  hitherto  very 
much  neglected,  just  in  proportion  to  the  extent  of  the  means  of  the 
party.  But  if  the  person  is  a  poor,  hard-working  man,  and  his 
earnings  necessary  for  his  support  or  others  dependent  on  him,  he  is 
kept  still  close  to  the  grindstone,  though  rubbing  off  every  remaining 
angle  of  mental  power  and  energy.  So  he  is  allowed  to  go  at  large 
a  wanderer  or  a  vagabond.  Idiots  thus  are  kept  in  villages,  the 
playthings  for  the  rising  peasantry,  destroying  their  manners  and 
mdurating  their  feelings. 

The  Commissioners  report  (p.  247),  that  of  7403  persons  of 
insane  mind  in  Scotland,  4642  are  pauper  patients,  ^'  a  proportion 
which,  though  large,  does  not  fully  represent  the  numoer  which 
might  be  set  down  under  this  head."  Of  pauper  insane,  3798  are 
not  in  any  asylum  or  mad-house.  Of  these,  937  are  placed  under 
the  care  of  strangers,  generally  no  wise  qualified  for  so  delicate  a 
charge,  and  191  are  not  under  the  care  of  any  one  I"  (P.  196.) 

It  is  not  until  some  criminal  outbreak  is  committed,  that  these 
unfortunates  receive  the  sympathetic  attention  of  the  law,  under  the 
character  of  criminal  lunatics.  Thus,  of  late  years,  our  feelings 
have  been  frequently  lacerated  by  the  accounts  of  most  revolting 
homicides,  not  unfrequently  followed  by  the  suicide  of  the  aggressor. 
So,  too,  is  our  criminal  calendar  replete  with  cases  where  the  plea  of 
insanity  is  put  up  in  bar  of  trial,  or  of  verdict  of  guilty.  In  modem 
timeS|  the  lines  of  the  poet  appear  to  be  received  by  many  as  feet:— 

<*  All  men  are  mad,  and  spite  of  their  finesse, 
The  difference  is  but  that  of  more  or  less.** 

Here  arises  the  nicest  of  all  definitions — the  infinitesimal  line 
which  divides  the  responsible  from  the  irresponsible.  So  frequent 
is  this  plea,  and  often  so  successful,  that  many  judges  are  prejudiced 
against  it,  and  the  general  public  sympathize  with  them.  It  is  by 
some  held  that  all  men  are  responsible,  and  that  the  very  feet  of 
commission  of  crime,  indicates  the  will  to  perform  it,  and  thus  all 
are  therefore  obnoxious  to  punishment.  Some  hold  that  punish- 
ment has  a  deterring  influence  on  persons  of  insane  mind.  If 
mental  insanity  arise  from  physical  disease,  it  may,  from  analogy^ 
be  as  well  reasoned,  that  to  hang  a  man  in  t3rphus  or  cholera  would 
most  likely  deter  others  from  falling  under  these  depopulating  epi- 
demics, and  so  arrest  their  havoc  in  the  social  ranks.  On  the  other 
hand,  the  ease  with  which  an  admission  to  an  asylum  might  be 
purchased,  where  there  are  the  necessary  fhnds  for  support,  is  not 
adverted  to  by  the  Commissioners.     A  person,  without  trial,  with- 
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out  any  notice  or  magisterial  interference,  mioht  be  at  once  and 
for  life  consigned  to  a  mad-house.  The  statute  deals  with  this  :  but 
the  remedy  provided  must  ever  be  but  partial.  Insanity  is  always  a 
proper  jury  question;  and,  by  the  mode  provided,  the  medical  wit- 
ness is  made  really  the  judge  in  the  case,  more  especially  as  the 
examination  is  always  an  ex  parte  proceeding.  An  attempt  to  deal 
with  this  difBculty  is  made  in  sect.  35  of  the  statute,  by  enlarging 
the  basis  on  which  the  committing  magistrate's  judgment  will  pro- 
ceed.   It  is  there  provided : — 

"E?ery  Medical  Person  signing  any  Certificate  under  or  for  the  Pur- 
poses of  this  Act  shall  specify  therein  the  Facts  upon  which  he  has  formed  his 
Opinion  that  the  Person  to  whom  snch  Certificate  relates  is  an  insane  Person , 
an  Idiot,  or  a  Person  of  unsound  mind,  and  distinguish  in  such  Certificate  Facts 
observed  by  himself  from  Facts  communicated  to  him  by  others;  and  no  Per- 
son shall  be  received  into  any  Asylum  or  House  in  terms  of  this  Act  under 
my  Certificate  'which  purports  to  be  founded  only  upon  Facts  communicated 
by  others," 

This,  no  doubt,  will  remedy  the  evil  eo  far,  but  the  class  from  which 
these  examiners  may  be  taken,  is  an  unnecessarily  wide  one.  The 
word  "  medical  person/'  is  defined  by  the  interpretation  clause  to  be 
either  a  physician  or  surgeon  who  has  a  diploma  from  the  Royal 
Colleges  of  Physicians  or  Surgeons  of  Edinburgh,  or  London,  or 
Dubhn,  or  from  the  Faculty  of  Physicians  and  Surgeons  of  Glas* 
»w,  or  who  holds  the  degree  of  M/D.  from  an  English,  Scotch,  or 
rish  University,  or  who  has  acquired  a  right  to  practise  from  having 
served  in  the  army  or  navy.  We  could  have  wished  that  the 
Legislature  had  defined  the  length  of  service  in  the  army  or  navy, 
sufficient  to  enable  a  surgeon  to  sit  in  judgment  on  the  judgment  of 
another.  We  indignantly  reject  the  position,  that  any  diploma'd 
person  who  can 

•<  Gild  a  pill, 
Or  make  a  bill, 
Or  mix  a  draught,  or  bleed  or  blister, 
Or  draw  a  tootii  out  of  the  head, 
Or  chater  scandal  b^c  a  bed. 

Or  give  a  glister," 

can  also  sit  in  judgment  on  the  many  diversified  maladies  of  the  mind, 
and  dogmatically  decide  whether  or  not  a  man  may  be  consigned  to 
perpetual  imprisonment,  and  have  his  liberties  an^  his  fortune  con- 
fideid  to  relations 

*^  More  than  kin,  but  less  than  kind/' 

In  this  and  in  many  other  scientific  matters,  our  neighbours  and 
allies,  the  French,  are  far  in  advance  of  us.  The  following  extracts 
from  Say's  treatise  on  the  Medical  Jurisprudence  of  Insanity,  places 
Aia  subject  in  its  proper  light : — 

''Instead  of  the  unqualified  and  irresponsible  witnesses,  now  too  often 
WoQgbt  forward  to  enlighten  the  minds  of  jurymen  on  medical  subjects,  it 
^'ould  be  hr  better  if  we  had  a  class  of  men  more  or  le»s  like  that  of  tlie 
i^ptria  of  the  Freuchy  peculiiirly  fitted  for  the  duty  by  a  cuui-se  of  studies  e^- 
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pressly  directed  to  this  end.  Thej  might  he  appointed  by  the  Oovernmat,  in 
nambiexB  adapted  to  the  wants  and  ciitsumstanoes  of  the  popnlation,  and  should 
be  always  ready  at  the  call  of  courts,  to  examine  the  health  of  criminals,  draw 
up  i^fpoiis  touching  the  same,  and  deliver  opinions/' — (P.  40.) 

**  The  mental  condition  of  the  accused  should  be  examined  bj  men  who  hare 
become  fitted  for  such  duties,  by  a  peculiar  course  of  study  and  experience. 
la  it  necessary  to  go  into  a  laboured  argument,  to  prore  that  this  method  of 
determining  the  grave  and  delicate  question  of  inbanity,  must  be  infinitely 
more  satisfactory  than  that  of  summoning  medical  witnesses  to  the  trial,  most 
of  whom  have  but  very  imperfect  notions  of  the  disease,  and  probably  hsTe 
not  had  the  least  communication  with  the  accused ;  and  forcing  out  their  evi- 
dence, amid  the  embarrassment  produced  by  the  queries  of  ingenious  covnsel, 
bent  on  puzzling  and  distracting  their  minds  I  If  a  physician,  after  listening 
to  divers  va^e  and  rambling  details  concerning  a  person's  ill  health,  and 
looking  at  mm  across  the  apartment,  without  being  permitted  to  addrtss  to 
him  a  single  word,  or  lay  a  finger  on  his  person,  should  then  be  required  to  say 
on  his  oath,  whether  or  not  the  individual  in  question  were  labouring  under 
inflammation  of  the  lungs,  bowels,  or  kidneys,  he  wonld  scarcely  restrain  a 
smile  at  the  stupidity  which  should  expect  a  satisfactory  answer.  And  yet 
absurd  and  foolish  as  such  a  course  would  be  considered  in  the  abstrsct,  it  is 
the  only  one  recognised  by  our  laws,  when  the  disease,  whose  existence  is  to 
be  established,  happens  to  be  insanity.  Besides,  where  mental  derangement  is 
inspected,  there  are  many  physical  symptoms,  and  numerous  other  circnm- 
stances,  that  cannot  be  investigated  in  an  hour  or  a  day,  but  require  a  course 
of  diligent  observation,  that  may  occupy  weeks,  or  months,  before  the  sus- 
picion can  be  confirmed  or  disproved.  Fram  these  considerations,  the  genera! 
conclusion  is,  that,  in  criminal  cases  where  insanity  is  pleaded  in  defenoe,  the 
ends  of  justice  wiU  be  best  promoted  by  the  appointment  of  a  special  commis- 
sion, consisting  of  men  who  possess  a  well-earned  reputation  in  the  knowledge 
and  management  of  mental  aerangement,  who  shall  proceed  to  the  examination 
of  the  accused  with  the  coolness  and  impartiality  proper  to  scientific  inquiries. 
-(P.  43.) 

It  is  the  opinion  of  the  Commissioners,  that  the  whole  execntion 
of  the  lunacy  laws  in  Scotland  rested  with  the  sheriffs  of  counties, 
and  they  are  not  slow  in  indiscriminately  imputing  blame  to  the 
whole  body,  apparently  with  but  one  exception.  If  these  functionaries 
were  the  only  recognised  executors  of  the  lunacy  law,  it  is  somewhat 
strange  that  all  of  them  who  had  asylums  or  mad-houses  within 
their  jurisdictions,  were  not  called  on  to  explain  their  management, 
or  rather  to  defend  themselves,  before  being  condemned.  The  prin- 
cipal sheriffs  being  non-resident,  of  course  could  have  little  or  no  con- 
cern with  the  granting  of  orders  of  admission  for  lunatics,  BudyetfWt 
one  of  the  resiaent  sheriffs,  on  whom  the  whole  duty  must  of  neces- 
sity have  been  devolved,  were  examined,  or  allowed  an  opportnnitr 
of  explaining.  Only  six  shcrifis  were  examined.  The  wise  selec- 
tion of  two  of  them  to  afford  the  legislature  and  the  public  the 
necessary  and  best  information  whereon  to  found  a  legislatiye 
measure,  is  thus  disposed  of  by  the  Commissioners  themselv^ju 
their  very  excellent  index :  one  sheriff  is  thus  significantly  disposed 
of — "  No  asylum  or  licensed  house  in  his  county,  and  almost  nothing 
known  to  witness  about  lunatics  there  "  1 1  Another  sheriff  is  wns 
summarily  dispatched :  "  No  asylum  in  the  county,  and  only  on^ 
Ucensed  house,  but  without  a  patient  "1!    Verily,  the  ancient  adage^ 
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Iwus  ab  nan  lucendoy  has  not  been  absent  from  the  minds  of  the 
Commissioners  in  search  of  the  best  evidence. 

The  sheriffs^  whose  official  conduct  has  been  animadverted  upon, 
have  made  communications  to  the  Secretary  of  State,  as  desirea  by 
hhn^  and  which,  months  ago,  have  been  ordered  by  the  House  of 
Commons  to  be  printed.  But,  nevertheless,  the  Act  of  Parliament, 
foanded  on  the  tmthixilness  of  the  Report,  has  been  hurried  through 
the  Legislature,  against  the  remonstrances  of  all  the  counties  and 
burghs  of  Scotland,  merely  soliciting  delay  for  inquiry,  and  without 
waiting  to  hear  the  explanations  so  essential  to  a  well  matured 
and  e^tive  measure. 

The  Sheriffs  of  Scotland,  though  entrusted  with  certain  powers 
in  lunacy,  both  by  common  law  and  under  the  statutes,  were  almost 
powerless  to  execute  them  for  lack  of  the  necessary  machinery.  The 
penalties  for  neglect  were  said  to  have  been  not  enforced,  because 
they  were  too  severe  in  amount.  But  it  is  not  the  duty  of  a  magis- 
trate to  piosecnte  before  himself,  and  nothing  can  be  more  detrimen- 
tal to  the  purity  and  stability  of  justice,  than  the  confounding  of  the 
office  of  judge  and  prosecutor  in  one  and  the  same  person. 

It  is  said  that,  under  the  statutes,  the  sheriff  was  not  bound  to 
rest  satisfied  with  the  medical  certificates  of  insanity,  but  was 
entitled^  nay  bound,  to  procure  further  evidence.  If  so,  it  may  be 
asked,  how  he  was  to  prosecute  any  further  inquiry  t  Where  a 
caveat  had  been  entered,  or  evidence  offered,  he  doubtless  would  be 
bound  to  investigate.  But  when  the  near  relatives  brought  the 
necessary  medical  writs,  it  would  be  a  serious  responsibility,  in  the 
event  of  injury  to  the  party  himself,  or  to  the  public,  at  his  hands,  if 
the  sheriff,  of  his  own  motive,  refused  an  instant  order  for  safety^  and 
insisted  on  an  investigation  for  which  no  mode  was  provided  by  the 
sUtQte. 

There  were  the  half-yearly  inspections  by  the  sheriff'  of  all  asylums 
and  mad-houses,  and  it  would  appear  even  of  single  persons  boarded 
for  hire  (though  this  is  by  no  means  so  clear).  But,  though  at- 
tended by  one  or  more  medical  persons,  such  inspection  was  alto- 
gether unavailing  for  any  purpose  save  the  general  appearance  of 
the  inmates  in  cleanliness  and  comfort.  The  notion  tnat  such  in- 
spections could  be  the  means  of  disclosing  improper  detentions,  was 
absurd.  Even  with  a  few  inmates,  far  less  with  such  a  multitude,  the 
time  which  could  be  devoted  for  investigation  of  each  person  put  it 
beyond  possibility  to  arrive  at  any  satisfactory  result.  If  an  exami- 
nation of  a  prison  is  made,  seldom  are  any  guilty  inmates  found 
therem.  All  are,  in  the  usual  parlance,  '^  innocent  as  the  babe 
inborn."  So,  in  asylums,  all  above  the  class  of  idiots  are  wise  in 
their  own  eyes,  and,  according  to  their  belief  and  statement,  illegally 
detained  by  road  and  cruel  relations,  to  serve  some  sinister  purpose. 
I^be  lunatic  soon  learns  the  character  and  object  of  the  inspector, 
and  the  (jnalitv  of  cunning  is  amongst  the  last  of  the  active  ix)wers 
of  the  mind  which  are  obscured. 
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Dr  Kay  remarks,  ^^  The  sentiment  of  ciuining  holds  but  a  low 
place  in  the  scale  of  the  animal  faculties — being  a  mei^ly  animal 
instinct— and  is  oftentimes  observed  to  be  rendei^  more  active  by 
insanity,  so  as  to  require  the  utmost  vigilance  to  detect  and  defeat 
its  wiles.  One  who  is  not  practically  acquainted  with  the  habits  of 
the  insane,  can  scarcely  conceive  of  the  canning  which  they  will 
practise  when  bent  on  accoroplinhing  a  favourite  object.  Indeed,  it 
may  be  said,  without  greatly  distortmg  the  truth,  tluit  the  combined 
cunning  of  two  maniacs,  bent  on  accomplishing  a  certain  object,  it 
always  a  match  for  the  sagacity  of  any  sound  individual" 

It  will  be  strange  indeed,  if,  in  any  conversation  to  test  the  mental 
orthodoxy,  the  certified  lunatic  does  not  exhibit  himself  the  victim, 
not  of  delirium,  but  of  conspiracy.  It  is  recorded  that  a  lady,  after 
being  shown,  by  the  celebrated  Escjuirole,  through  a  large  asylum, 
and  having  conversed  with  all  its  inmates,  exclaimed  at  the  close, 
^' But  where  are  the  mad  people  T^  Were  sheriffs  to  liberate  all 
who,  on  an  inspection,  appeared  fit  to  be  at  large,  there  would  be  a 
continued  ebb  and  flow  of  discharges  and  re-admissions,  to  the  great 
retarding  of  the  curative  process,  and  with  great  danger  to  the  rela- 
tives and  medical  persons,  by  whose  instrumentality  they  were  first 
placed  in  durance. 

We  remember  one  remarkable  case  illustrative  of  these  observa- 
tions. A  highly  talented  and  distinguished  sheriff,  on  his  inspec- 
tion, was  impressed  with  the  high  scientific  conversation  of  an  inmatet 
who  claimed  his  liberty  as  being  the  victim  of  a  conspiracy  by  bi$ 
highly  respectable  relations.  Mental  pride,  or  a  high  conceit  of  his 
own  intellectual  powers,  was  his  monomania.  The  worthy  sheritF< 
to  test  his  mind,  desired  him  to  write  an  essay  on  some  abstruse; 
scientific  subject.  He  accordingly  sent  in  an  elaborate  thesis  ou 
a  mechanical  subject,  which  was  afterwards  discovered  to  have 
been  faithfully  copied  from  a  book.     The  sheriff^  on  this  pregnant 

Ei*oof  of  capacity,  ordered  his  instant  liberation.  In  the  moment  of 
is  victory,  be  printed  and  dedicated  his  essay  to  his  liberator,  and 
immediately  instituted  an  action,  in  the  Court  of  Session,  against 
his  relatives  and  the  medical  men,  for  false  detention.  He  took  » 
journey  to  the  Menai  Straits,  and  astonished  the  natives  by  a  peril- 
ous passage,  squirrel-like,  ftx>m  chain  to  chain,  in  examining  and 
condemning  the  construction  of  the  suspension  bridge,  and  foretelling 
its  speedy  collapse.  The  disease  became  more  and  more  developed 
and  conHrmed,  and  death  at  length  relieved  liim  and  his  relatives 
from  their  mutual  contentions. 

One  peculiarity  under  the  old  law  was,  that,  whilst  the  order  of  a 
sheriff  was  necessary  for  admission  of  a  person  to  an  asylum,  nosncb 
order,  or  even  certificate  of  sanity,  was  necessary  for  his  release.  ^ 
soon  as  the  relatives  or  friends,  or  inspectors  of  the  poor,  were 
weary  of  paying  for  his  board,  he  was  discharged,  however  ninci 
more  insane  and  unmanageable  than  when  he  was  first  admitted.  Un- 
less he  be  under  warrant  as  a  criminal  lunatic,  no  form  of  liberation 
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was  necessary.  Most  painiiil  conseqaences  have  followed  these  most 
unwarrantable  and  injudicioiis  releases.  The  condact  of  the  lunatic 
thus  set  at  liberty,  he  knows  not  why  and  wherefore,  very  frequently 
leads  to  his  re-committal  as  a  dangerous  lunatic,  at  the  public  ex- 
pense. We  are  aware  of  such  untimely  releases  being  followed  by 
actions  of  damages  against  the  consenting  friends,  the  medical  certi- 
fiers, the  sheriff-substitutes  giving  the  order,  and  the  ofScers  of  the 
a<sjlum,  all  of  whom  were  put  to  much  trouble  and  expense,  without 
indemnity. 

On  this  important  subject  of  release  from  restraint,  the  Commis- 
sioners are  silent ;  but  the  recent  statute  has  attempted  to  deal  with 
the  evil.    Sections  92  and  93  are  as  follow  : — 

"  It  shall  be  lawful  for  any  Person,  baving^  procured  and  produced  the  Certi- 
ficate of  Two  Medical  Persons,  approved  by  the  Sheriff,  of  the  Recovery  of  any 
Lanatic,  or  bearing  that  such  Lunatic  may,  without  Risk  of  Injury  to  the  Public 
or  to  the  Lunatic,  be  set  at  large,  and  also  an  Order  from  the  Sheriff  for  the 
Ulwration  of  the  Lunatic,  to  require  the  Superintendent  of  the  Asylum  in 
vbich  such  Lunatic  is  to  liberate  such  Lunatic,  and  such  Lunatic  shidl  be  liber- 
ated accordingly ;  and  it  shall  in  like  Manner  be  lawful  for  the  Board,  upon 
being  satisfied  by  the  Certificate  of  Two  Medical  Persons  whom  they  may  thmk 
fit  to  consult  of  the  Recover?  or  Sanity  of  any  Person  confined  as  a  Lunatic,  to 
order  the  Liberation  of  socn  Person ;  and,  previous  to  the  Liberation  of  any 
sach  Person  by  Order  of  the  Board  or  the  Sheriff,  Eight  Days  Notice  in  Writing 
shall  be  given  of  such  intended  Liberation  to  the  Person  at  whose  Instance  such 
Lunatic  was  detained,  or,  in  the  Absence  of  such  Person,  to  the  nearest  known 
Relative  of  such  Lunatic,  and,  in  the  Case  of  a  Pauper  Lunatic,  to  the  Party  or 
Pariah  by  whom  the  Expense  of  the  Maintenance  of  the  Pauper  Lunatic  was 
jiefrayed ;  and  in  all  Cases  of  Removal  or  Liberation  of  any  Lunatic  the  Super- 
intendent of  the  Asylum  shall  enter  or  cause  to  be  entered  in  the  Register  to  be 
kept  by  such  Superintendent  the  Particulars  of  the  Remov^  or  Liberation  of 
such  Lunatic,  and  the  Date  thereof,  and  the  Authority  on  which  such  Removal 
<^  Uberation  took  place ;  and  when  any  Lunatic  has  been  discharged  from  any 
Asjlmn  as  incurable,  the  Fact  of  such  Discharge  shall  thereupon  be  entered  in 
the  Register  of  the  Asylum,  with  a  Specification  of  the  Place  to  which,  and 
Person  to  whose  Care,  such  Lunatic  has  been  sent;  and  Copies  of  all  such 
Bntries  shall,  within  Two  clear  Days  of  the  same  being  made,  be  transmitted  by 
the  Superintendent  to  the  Board." 

''  Ptorided  always,  That  no  such  Removal  or  Liberation  shall  be  competent 
or  take  place  in  regard  to  any  Lunatic  detained  under  the  Sentence  of  any  Court 
of  Justice,  without  the  Authority  of  such  Court,  or  the  Warrant  of  One  of  Her 
Majesty's  Principal  Secretaries  of  State :  Provided  further,  that  if,  by  the  Ex- 
piration of  the  Period  of  Con6nement  awarded  by  the  Sentence  of  any  Coiurt  of 
Uw,  any  Lunatic  would  be  entitled  to  be  set  at  large,  and  such  Lunatic  be  then 
UHnired,  it  shall  be  kwfiil,  upon  Certificate  to  that  Effect  by  Two  Medical  Per- 
fiovs,  and  upon  an  Order  granted  by  the  Sheriff  to  detain  such  Lunatic  in  the 
Asylum  in  which  such  Lunatic  then  is*  or  to  remove  him  to  some  other  Asylum, 
«  may  be  proper." 

What  was  needed  for  Scotland  was  a  better  system  of  medical 
insjjection.  A  Board  was  not  called  for.  But,  if  it  was  thought 
an  indispensable  form,  according  to  recent  use  and  wont,  the  English 
^OBii^  with  the  addition  of  a  Scotch  member,  and  one  or  two  Scotch 
inspectors,  would  have  been  amply  sufficient  to  answer  every  object. 
Or,  if  the  notion  of  placing  Scotch  lunatics  under  English  snperin- 
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tendence,  roused  the  dormant  spikes  of  the  Scotch  thistle,  there  were 
the  Prison  Board  and  the  Poor  Law  Board  already  in  existence, 
neither  of  which  are  oppressed  with  labour,  and  both  of  which  are 
already  concerned  with  the  matter — the  one  with  criminal,  and  the 
other  with  pauper,  lunatics.  Inspectors  of  lunacy,  placed  under 
either  of  these  Boards,  would  most  effectually  have  answered  every 
good  purpose,  at  a  tithe  of  the  expense. 

We  greatly  doubt  if  the  Act  recently  added  to  the  Statute  Book, 
vnll  be  found  to  remove  just  cause  of  complaint ;  and  another  session 
will  probably  see,  what  is  the  usual  concomitant  to  modem  legisla- 
tion, ^^  An  Act  to  explain  and  amend." 

Of  course  the  Lord  Advocate,  in  the  ungracious  task  of  exercis- 
ing the  patronage  which  the  new  statute  placed  at  his  disposal,  has 
not  escaped  public  censure.  For  this  he  may  be  always  prepared, 
however  he  mav  act.  Our  only  regret  in  the  matter  is,  that  the 
able  and  amiable  Sheriff  of  Fife  was  not  at  least  offered  a  seat  at 
the  Board.  Common  gratitude  surely  required  such  an  acknow- 
ledgment of  his  labours  in  the  preliminary  inquuy.  A  small  cramb 
has  fallen  at  last  to  Mr  Forbes,  as  the  reward  of  thirty-two  years' 
patience.  We  believe  that  this  gentleman  is  (^uite  equal  to  the 
duties  of  his  new  office ;  but  as  he  has  been  all  his  life  a  Conserva- 
tive, we  wish  to  know  if  the  old  principle  of  promotion  has  been 
abandoned.  Are  partv  ties  in  future  to  be  thus  rudely  torn  asunder  t 
If  it  has  been  officially  determined  that  the  public  service  is  no 
longer  to  be  retarded  or  professional  talent  obscured  by  what  Borke 
called  "  the  littleness  of  Parliamentary  politics,**  the  change  fa  un- 
doubtedly a  good  one.  But  if  the  change  really  has  been  made, 
we  think  it  is  due  to  the  Bar,  and  still  more  to  the  cause  of  political 
virtue,  that  some  official  intimation  should  be  made  of  the  fact. 
While  on  this  subject,  we  may  be  permitted  to  express  a  hope  that 
the  office  of  Keeper  of  the  Register  of  Sasines,  vacant  by  the  death 
of  Mr  Pringle  or  Whytbank,  will  be  filled  as  it  should  be.  This 
office  legitimately  belongs  to  the  Writers  to  the  Signet  and  Solici- 
tors. iSie  prizes  which  fall  to  their  lot  are  few  and  far  between ; 
and  such  as  do  occur  (e.  jr.,  the  office  referred  to  and  that  of  Lord 
Clerk  Register)  were  certainly  never  intended  as  sinecures  for 
country  gentlemen. 

We  understand  that  an  additional  Sherifi*-Substitute  is  about  to 
be  appointed  at  Glasgow.  The  vacancv  at  Dunblane,  caused  by 
the  aeath  of  Mr  Cross,  has  been  filled  oy  the  appointment  of  Mr 
John  Graham,  advocate.  A  new  Sheriffs-Substitute  is  also  required 
at  Cupar,  owing  to  the  death  of  Mr  Grant. 


THE 
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On  the  twentj-fourth  of  June  last,  towards  nine  o'clock  in  the  even- 
ing, two  ladies,  the  sister  and  cousin  of  Monsieur  Anglade,  cur6  of 
the  parish  of  Brassac,  whose  inmates  they  were,  left  the  parson- 
age with  some  children  whom  they  were  taking  to  see  a  bonfire  on 
the  Tillage  green.     The  priest  remained  quite  alone  in  his  dwelling. 

When  the  ladies  returned  after  the  conclusion  of  the  festivities, 
thej  found  the  street-door  fastened  on  the  inside,  and  saw  through 
the  windows,  a  light  moving  fitfully  about  the  house.  After  a  long 
and  load  knocking  on  their  part,  the  door  was  suddenly  opened  to 
them  by  a  man  whom  they  had  never  seen  before.  He  told  them 
that  he  had  just  left  the  cur£  in  the  study,  and  that  the  object  of 
his  visit  had  been  to  get  a  piece  of  information  {vn  renseignement). 
The  stranger  then  disappeared,  while  the  ladies  hurried  into  the 
core's  room.  They  founa  him  sitting  in  his  arm-chair  quite  dead, 
his  skull  cleft  open,  and  the  neighbouring  books  and  furniture  be- 
spattered with  nis  brains  and  blood.  Various  lockfast  places  in  the 
house  showed  traces  of  violence,  which  had  been  unsuccessfully  ap- 
plied to  force  them  open. 

Jean  Dnpny  is  arrested  on  the  charge  of  being  the  murderer. 
The  two  ladies  at  once  identify  him  as  the  stranger  who  had  opened 
to  them  the  door  of  the  parsonage  on  the  evening  of  the  twenty- 
fourth.  In  his  possession  is  found  a  hatchet  with  some  clotted  blood 
and  hair  yet  sticking  to  the  blade.  He  is  accordingly  put  on  his 
trial  at  the  assizes  held  for  the  Department  of  the  An^ge. 

The  <icte  ^accusations  which,  as  usual  in  France,  was  a  written 
speech  on  the  evidence  obtained  in  precognition,  stated,  that  about 
a  month  before  the  crime,  the  accused  had  sdid  in  conversation  :  '^  I 
think  that  pig  of  a  cur^  of  Brassac  must  have  a  great  deal  of  money 
by  him ;  if  I  could  lay  my  hands  on  it,  I  would  have  great  pleasure 
in  scattering  it  for  him.'' 

In  a  case  like  this,  where  the  evidence  was  overwhelming,  and 
where  the  accused  had  confessed  his  guilt,  the  only  possible  defence 
was  insanity.    Accordingly,  at  the  tnal,  the  counsel  for  the  accused 
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proposed  that  his  client  should  be  examined  by  one  or  two  physicians^ 
with  the  view  of  ascertaining  his  mental  state : — 

"  It  b  impossible,"  he  said,  "  for  the  Court  to  refuse  mj  motion.  1  am  too 
well  acquainted  with  their  feelings  of  justice  and  impartiality  to  believe  that 
thejr  can  refuse  me  the  medical  examination  for  which  I  pray." 

The  tone  of  this  appeal  is  very  remarkable.  The  advocate  does 
not  demand  the  medical  examination  with  the  confidence  of  one  ask- 
ing for  what  belongs  to  him  as  a  known  legal  right.  On  the  con- 
trary, he  implicitly  acknowledges  that  the  Couit  has  a  discre- 
tionary power  to  refuse  his  motion,  although  he  believes  that  their 
sense  of  justice  will  make  it  ^'  impossible  "  for  them  to  do  so.  In 
this,  however,  he  is  mistaken.  The  Court,  after  a  consultation 
among  themselves,  refuse  the  motion,  at  least  in  the  meantime,  and 
order  the  trial  to  proceed  {qu*il  sera  pasB^  outre  qmx  d^baia). 

After  an  examination  of  one  of  the  witnesses,  the  following  dia- 
kgue  took  place  between  the  accused  and  the  presiding  Judge,  as 
reported  in  the  Journal  dee  DdbeUs  of  29th  July  last : — 

President.^^  For  what  purpose  did  you  go  to  the  cure's  house." 

Accused. — **  To  assassinate  him  !"    (Sensation.) 

Prmdent,—^*^  Why  did  you  kill  him  T 

AccMed.-^"  To  rob  him." 

Frendent, — "  How  long  beforehand  had  you  premeditated  the  deed  T 

Accused. — "  That  very  morning." 

President. — "  You  had  borrowed  the  hatchet  some  days  before  T 

Accused. — "  Yes,  but  not  for  the  purpose  of  this  murder." 

Prmdent — •*  Some  days  before,  you  expressed  a  desire  to  lay  hold  of  the 
curb's  money  V* 

AxscuBed. — *^  I  did  not  say  so :  if  I  said  ao,  I  had  no  intention  of  exeeotiag 
the  threat.** 

President. — "  Why  did  you  take  a  hatchet  with  you  to  the  curb's  bouse  I" 

Aeeustd.-^^  To  kill  him  with  it." 

President. — **  Were  you  sober  T 

Accused.^''  Yes." 

PresidenU — "  How  could  you  commit  such  a  crime  T 

Accused. — '*  I  was  tempted  by  the  devil." 

PresiderU, — «  How  many  blows  did  you  strike  V 

Accused.—-^''  Three  or  four." 

Preetdmt-^*'  You  afterwards  confessed  that  the  first  blow  killed  hun ;  wh^r 
did  vou  strike  more  than  once  f" 

Accused. — **  Lest  he  should  get  up  again." 

Several  witnesses  spoke  to  the  previous  good  character  of  the  ac- 
cused. By  virtue  of  his  discretionary  powers,  the  President  allowed 
the  Prefect  of  the  Department  to  l>e  mtroduced,  for  the  parDOse  of 
making  a  statement  to  the  jary.  That  functionary  declarea,  that 
he  had  visited  the  accused  in  prison,  and  had  not  discovered  in  his 
conversation  any  ground  for  believing  him  insane.  The  jugefvi- 
etrnciion  or  mao;istrate  entrusted  with  the  preliminary  inqniries 
gave  testimony  to  the  same  effect.  But  not  a  single  medical  m't- 
ness  was  examined  as  to  Dupuy's  mental  condition. 

The  jury  returned  a  verdict  of  guilty,  with  extenuating  circuro- 
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Stances.  By  the  French  law,  a  verdict  so  qualified  cannot  be  fol- 
lowed by  a  capital  sentence.  Jean  Dupny  was  condemned  to  bard 
labonr  for  life. 

To'  any  British  lawyer,  this  case  presents  obvious  matter  for 
criticism.  If  Jean  Dupuy  was  insane,  there  was  no  crime ;  for,  by 
the  common  consent  of  all  civilized  legislation,  a  madman's  deed 
caonot  be  accounted  criminal.  But  if  insanity  were  out  of  the 
case,  what  are  the  extenuating  circumstances  to  be  found  in  it?  K 
it  was  the  act  of  a  sane  man,  it  was  a  deliberate  and  brutal  murder, 
for  the  purpose  of  gain.  The  Court  being  vested  with  discretionary 
powers,  which  seem  to  us  an  intolerable  blemish  on  the  French 
penal  code,  used  these  powers  to  exclude  the  only  proper  and  reliable 
mode  of  trying  the  smgle  issue  raised  by  the  defence.  And  the 
juiy,  doubtful  probably  whether  the  accused  was  insane  or  not, 
compromised  the  matter  by  so  qualifying  their  verdict  of  guilty  as 
to  save  his  life. 

It  was  in  the  reign  of  the  late  King  Louis  Philippe,  a  monarch 
who  had  the  strongest  aversion  to  capital  punishments,  that  French 
JQfies  were,  for  the  first  time,  allowed  to  annex  this  qualification 
to  their  veixlicts.  We  can  scarcely  blame  the  intention  which  sug* 
gested  this  enactment.  Two  acts  of  homicide  mav  each  fulfil  every 
soiuid  legal  definition  of  murder ;  and  yet  it  may  be  right  to  punish 
the  one  capitally,  and  not  the  other ;  the  difference  between  the 
two  being  just  stated  in  this  very  phi*ase,  that  there  are  extenuating 
circumstances  in  the  first  and  none  in  the  second.  Experience  has 
not  justified  the  anticipations  of  the  French  legislature.  The  power 
to  veto  a  capital  sentence  commonly  tempts  the  jury  to  convict  of 
murder  on  imperfect  evidence.  There  are  many  instances  besides 
the  case  of  Jean  Dupuy,  in  which  the  qualification  of  extenuating 
circumstances  is  to  be  read  as  expressing  nothing  else  than  the 
doubts  which  the  jury  have,  whether  tne  accused  was  guiltv  at  all.  The 
case  of  Madame  Laffarge  will  occur  to  everyone  as  a  notable  instance. 

Recently  in  England  also,  we  have  had  an  illustration  of  this 
tendency  of  juries  to  be  too  easily  satisfied  with  the  evidence  for 
the  prosecution,  when  they  know  that  the  prisoner's  life  will  be 
spared.  At  the  Lincoln  assizes  in  July  last,  Thomas  Fuller  Bacon 
was  found  guil^  of  administering  poison  to  his  own  mother,  with 
the  intention  of  detroying  her  life.  There  was  another  count  in  the 
indictment,  charging  the  prisoner,  directly  and  simply,  with  murder ; 
hut  this  charge  was  abandoned,  because,  as  the  Times  explains  the 
matter: — 

"  There  was  a  gap  between  the  exhibition  of  the  arsenical  symptoms  and 
the  last  throes  of  the  deoeased,  which  was  not  filled  up  by  the  medical  testi- 

It  is  to  be  noted,  that  the  death,  which  was  the  subject  of  inquiry, 
occurred  more  than  two  years  before  the  trial.  We  again  quote 
the  Txm^ ;— 
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^  It  appears  that  on  the  12th  of  May  1865,  Ann  Bacon  was  in  her  nnol 
state  of  health.  On  the  following  day,  Sunday,  she  dined  ^ith  the  prieooer, 
ta^d  was,  during  the  dinner,  seized  with  vomitings  and  nurgings.  Who  was 
present  at  this  dinner  ?  We  do  not  find  this  stated.  It  would  surely  have 
been  a  proceeding  of  some  risk  to  administer  poison  to  one,  out  of  seyeral,  at 
a  common  repast.  The  prisoner  immediately  ran  for  the  medical  gentleman, 
Mr  Barber,  who  had  attended  his  mother  during  an  illness  in  the  preriom 

March When  she  was  removed  from  his  house  to  her  own, 

at  about  six  p.m.  on  the  Sunday  evening,  his  sister-in-law  was  sent  for,  and 
found  Thomas  Bacon  in  attendance  upon  his  mother.  During  the  Monday' 
and  Tuesdav,  he  came  at  intervals,  sometimes  with  his  wife,  to  see  her.  His 
wife,  it  will  be  remembered,  is  now  in  the  madhouse,  to  which  she  has  been 
consigned  for  the  murder  of  her  two  children  while  under  the  promptings  of 
insanity.  .  .  .  The  easels  one  which  admits  of  doubts  in  favour  of  the 
convict,  for  the  circumstances  which  makes  munly  against  him,  namely— the 
purchase  of  the  arsenic, — was  so  publicly  transacted  as  to  inspire  hesitation  in  the 
belief,  that  he  would  use  the  poison  so  openly  obtained  for  the  murder  of  his  own 
mother,  under  the  eyes  of  so  many  witnesses." 

The  judge  directed  sentence  of  death  to  be  recorded  u|)on  the 
verdict,  every  one  knowing  quite  well,  that  it  was  not  destined  to 
receive  execution.  But  for  this  anticipation,  which  has  not  been 
disappointed,'  it  is  difficult  to  believe  that  there  would  have  been  a 
conviction  at  all. 

Capital  punishment,  in  the  narrowest  view  which  can  be  takeu 
of  its  expediency,  has  unquestionably  a  beneficial  efiect  on  our 
criminal  jurisprudence.  It  strengthens  and  keeps  alive  the  rule, 
that  there  must  be  no  conviction  except  upon  evidence  excluding 
any  reasonable  doubt  of  ^uilt.  Juries  in  capital  cases  are  always 
eamestlv  reminded  of  this,  and  whether  they  acquit  or  condemn, 
they  will  scarcely  ever  fail  to  act  upon  the  recommendation.  The 
canon  thus  solemnly  established,  is  necessarily  extended  to  cases  not 
capital ;  for  the  rules  of  evidence  are  not,  and  cannot  be,  flexible, 
according  to  the  penalty  which  follows  on  conviction.  But,  in 
order  that  capital  punishment  should  have  this  effect,  juries  shoold 
never  be  tempted  to  convict  on  insufficient  grounds,  as  a  compromise 
between  their  suspicions  of  the  prisoner,  and  their  doubts  upon  the 
conclusiveness  of  the  evidence.  In  France,  the  law  itself  supplies 
that  temptation  in  any  capital  case.  In  England,  it  arises  in  such 
cases  as  Fuller  Bacon's,  where  the  grounds  of  suspicion  are  too 
strong  for  a  verdict  of  not  guilty,  and  when  the  jury  know  tbat 
they  can  adopt  the  only  other  legal  alternative,  without  sending  the 
prisoner  to  the  gallows. 

Our  verdict  of  not  proven  seems  to  us  the  most  logical  and  satis- 
factory solution  of  sucn  difficulties.  It  may  be,  indeed,  it  generally 
is,  a  compromise  between  opposing  doubts ;  but  it  is  a  compromise 
which  sets  the  prisoner  free.  For  the  legal  result  of  that  verdict  is 
the  same  as  that  of  a  verdict  of  not  guilty.  Upon  both,  the  panel 
is  sinipliciter  assoilzied  and  dismissed  from  the  bar.     Without  re 

^  The  sentence  has  been  commuted  to  transportation  for  life. 
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peating  what  we  said  on  this  subject  in  the  coarse  of  our  observa- 
tions on  Miss  Smith's  trial  (supra,  p.  395),  we  notice  the  Dublin 
murder  as  an  additional  instance  in  support  of  our  views.  James 
Spollen  has  taken  no  benefit  in  public  opinion  from  the  verdict  of 
not  goiity  recorded  in  his  favour.  Public  opinion,  and  the  con* 
science  of  his  jurors,  would,  we  doubt  not,  have  been  better  satisfied 
by  a  verdict  of  not  proven,  had  the  law  of  Ireland  allowed  such  an 
answer  to  the  issue.  Notice  of  an  endeavour  so  to  alter  the  law  in 
the  next  Session  of  Parliament,  has  been  announced  in  the  news- 
papers. We  wish  it  all  success,  regretting  only,  that  it  is  not  in- 
tended, at  the  same  time,  to  propose  the  abolition  of  that  absurd 
role,  which  in  England,  Scotland,  and  Ireland,  excludes  in  criminal 
causes,  a  wife's  testimony  for  or  against  her  husband.^ 

The  cases  of  Jean  Dupuy,  of  Thomas  Fuller  Bacon,  of  James 
Spollen,  and  of  Madeleine  Smith,  belonging,  as  they  do,  to  three  dif- 
ferent legal  systems,  may,  we  think,  be  profitably  studied  in  con- 
trast with  one  another,  by  all  who  believe  that  there  is  such  a  thing 
as  a  philosophy  of  criminal  jurisprudence.  We  are  humbly  of 
opinion,  vrith  due  submission  to  our  readers,  that  such  comparisons 
are  neither  uninteresting  nor  uninstructive. 


ON  THE  LAW  OF  FRAUD  IN  CONTRACTS. 

{Continued  from  p.  493.) 

From  our  former  statement  of  the  conditions  essential  to  fairness 
in  a  contract,  it  is  plain  that,  where  there  is  no  question  about  the 
permanent,  or  temporary,  or  accidental  incapacity  of  parties,  fraud, 
»f  committed,  must  be  effected  either  by  misrepresentation  or  con- 
cealment. All  cases  of  circumvention,  however  apparently  complex, 
when  the  party  deceived  is  sciens  et  prudensy  are  truly  reducible 
under  these  two  heads ;  and  the  usual  division  of  all  fraud  into  fraud 
by  misrepresentation  and  fraud  by  concealment,  founded  as  it  is,  not 
only  on  the  obvious  distinction  between  these  two  modes  of  fraud  in 
their  nature,  but  also  on  the  difference  in  the  rules  of  law  applicable 
to  either,  seems  both  correct  in  principle  and  convenient  in  practice. 
If  one  of  two  parties  have  erroneous  or  inadequate  views  on  a 
contract,  and  if  the  other  party  be  either  morally  or  legally  to  blame, 
it  must  be  either  because  the  latter  has  misrepresented  the  facts,  or 
because  he  has  not  disclosed  all  the  facts  he  knows.  He  may  misre- 
present, it  is  true,  by  misleading  the  other  party  in  his  inquiries  about 
tile  facts,  or  in  his  inferences  from  them  ;  or  by  devising  that  the  in- 

^  Th€  state  of  the  law  of  Scotland  on  this  point,  is  shown  in  the  authorities 
quoted  at  the  foot  of  p.  267,  mpra. 
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formation  he  reoeiyea  on  inquiry  shall  be  fidse,  as  well  as  by  positive 
misstatement.  He  may  conceal  by  silence  merely,  by  diyerting  the 
attention,  by  actual  devices  for  the  purpose  of  concealment,  or 
by  destroying  or  removing  the  opportunities  of  information.  Bat, 
in  all  these  cases,  the  fraud  is  committed  by  misrepresentatioD, 
under  some  modification  or  another,  or  by  concealment,  with  or 
without  any  active  step  on  the  part  of  the  individual  abstaining  from 
disclosure;  and  it  will  be  convenient  to  rank,  under  these  two 
heads,  the  decisions  of  our  Courts  in  regard  to  the  manner  in  which 
fraud  may  be  effected,  when  there  is  no  question  about  the  capacities 
of  parties. 

Misrepresentation  may  regard  the  essence  of  the  contract,  or  it 
may  regard  the  subject  matter  of  the  contract,  without  bein^  of  the 
essence  of  it,  as  the  advantage  of  a  bargain « or  the  quality,  or 
value  of  anything  sold ;  or  it  may  regard  external  circumstanoes 
going  to  increase  or  diminish  the  market  value  of  a  thing ;  or  it 
may  regard  the  credit  of  a  party.  In  all  cases,  the  general  rule 
undoubtedly  is,  that,  where  a  disadvantageous  contract  is  induced 
or  damage  occasioned  by  means  of  the  positive  misrepresentation 
of  a  party  to  the  contract,  the  party  injured  will  obtain  redress; 
the  general  maxim  applying,  that  no  man  shall  be  permitted  to 
gain  by  his  own  fraud ;  yet  a  sale  will  be  reduced  more  readily  on 
a  misrepresentation  regarding  the  thing  sold  itself,  than  if  it  r^ard 
merely  the  quality  of  the  thing ;  and  the  general  rule  suffers  many 
exceptions. 

But,  more  particularly,  the  misrepresentation  must  in  general  be 
a  misrepresentation  as  to  positive  matter  of  fact,  unless  the  one  party 
repose  special  confidence  in  the  other  party,  and  have  right  to  do 
so,  or  do  so  within  the  other  party's  knowledge.  Mere  general 
inaccuracy  of  statement  will  not  mvalidate  a  contract.  To  the  facts, 
and  the  facts  alone,  the  parties  are  entitled  to  look ;  and  on  tliese 
they  are  bound  to  form  tneir  own  judgments.  Mere  false  assertion 
of  value  is  no  good  ground  for  relief.  ^^  Simplex  commendatio  non 
obli^at  Emptor  emit  quam  minime  potest,  venditor  vendit  qnam 
maxime  potest." — Kent  Com.,  vol.  ii.,  p.  481.)  Everybody  is  aware 
of  these  nabits  of  exaggeration  or  depreciation  in  trade ;  they  may^ 
and  to  a  certain  extent  must,  take  place  without  fraud  either  le^ 
or  moral,  merely  through  the  prejudice  every  man  is  subject  to  in 
favour  of  his  own  side  of  a  bargain.  In  ordinary  sales,  parties  transact 
emphatically  at  arm's  length ;  nobody  trusts  to  such  representations, 
ana  no  confidence  is  reposed  or  deceived.  And  this  rule  ought 
especially  to  hold,  when  the  party  alleging  that  he  has  been  deceived 
by  this  kind  of  misrepresentation  is  in  a  better  position  for  obtaining 
information  than  the  partv  who,  he  alleges,  deceived  him.  For  this 
reason,  a  vendor  will  hardly  reduce  a  sale  on  the  ground  of  such  mi^ 
representations ;  for  he  ought  to  know  the  value  of  the  thing  be 
sells  better  than  the  purchaser.  So  a  landlord  will  have  difficultv 
in  making  a  relevant  case  for  reduction  of  a  lease,  on  the  ground 
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of  misrepresentation  by  the  tetiant,  for  he  should  know  the  valae 
of  his  own  land. 

Misrepresentation  of  the  motives  of  a  part;^  in  entering  into  a 
transaction,  or  of  his  expectations  from  a  bargain,  are  not  averments 
on  which  the  other  party  is  justified  in  relying ;  they  are  not  of  the 
elem^ts  on  which  he  ought  to  form  his  judgment ;  and  a  contract 
will  not  be  reduced  on  account  of  misrepresentations  of  that  cha- 
nicter.^(GiIlespie,  1856,  18  D  680;  Morisc»i,  1801,  Hume  667  ; 
Paterson,  1801,  Hume  681;  Vernon,  1810,  12  East.  Rep.,  631.) 
Neither  are  misrepresentations  of  the  opinion  of  a  party  transacting, 
or  of  any  one  else,  about  the  goodness  or  badness  of  a  bargain,  rele- 
vant grounds  of  reduction.  A  roan,  if  of  ordinaiy  capacity,  is  pre- 
snmed  to  be  capable  of  forming  his  own  opinion,  and  is  bound  to  be 
at  the  trouble  of  doing  so*  If  he  be  not,  the  law  will  not  aid  him, 
be  has  himself  to  blame.  Nor  are  boasting  assertions  that  other 
parties  have  been  anxious  for  the  bargain,  grounds  of  reduction. 
Though  such  statements  be  dishonest,  they  should  not  impress  him 
to  whom  they  are  made,  since,  that  one  party  is  ready  to  make  a 
bad  bargain,  is  no  reason  why  another  should. — (Vernon,  u^  sup, ; 
Kennedy,  1687,  M,  4858.) 

If  the  misrepresentation  be  of  a  matter  which  it  is  the  other  party's 
professional  business  to  know,  he,  although  deceived  will  nardly 
obtain  relief.  If  a  man  does  not  know  his  own  business  or  trade, 
be  cannot  expect  to  escape  firee  of  loss  in  consequence  of  the  false 
position  he  has  chosen  to  assume ;  he  is  too  mucn  in  fault  himself 
to  be  entitled  to  raise  an  action  against  the  other  party.  Yet,  a 
policy  for  insurance  of  a  vessel,  for  a  particular  voyage,  was  held 
void,  because  the  owner  had  falsely  asserted  that,  in  such  risks,  no 

S;her  ]»emiam  than  what  he  offered  was  ever  taken --the  truth  or 
sehood  of  which  assertion  it  was,  however,  the  business  of  the  in- 
surer to  know.— (Hill,  1809, 15  F.  C.  303 ;  Kev.  1814  2  Dow  266.) 
Yet,  this  exceptional  case  proves  the  general  rule ;  for  contracts  of 
insurance  are  uherrimi  Jidei ;  the  risk,  in  that  particular  case,  was 
of  a  kind  comparatively  new ;  and  the  insurer  was  not  so  much  to 
blame  for  his  ignorance  of  it  as  he  might  have  been,  had  it  been  an 
eveiy  day  case.  The  majoritv  of  the  Court,  besides,  sustained  the 
policnr ;  and,  though  their  judgment  was  reversed  in  the  House  of 
Lorcb,  Professor  Bell  has  doubted  the  soundness  of  the  final  deci- 
sion.—(Bell's  Comm.,  vol.  i.,  p.  619.) 

When  a  misrepresentation  amounts  only  to  an  expression  of 
opinion,  in  a  matter  open  to  doubt  or  conjecture,  no  right  of  relief 
vises,  though  the  opmion  should  prove  erroneous  (Irvine,  1850; 
7  Bell's  Ap.  86^,  and  not  even  although  the  opinion  expressed  be 
not  the  real  opmion  of  the  party.  Thus,  if  a  man's  knowledge  be 
merely  the  result  of  inference  or  conjecture,  it  does  not  appear  that 
inisrepresentation  of  that  knowledge  will,  in  general,  void  a  contract. 
It  is  merely  the  statement  of  his  opinion,  with  which  the  other  party 
has  no  concern— (Gillespie,  1856 ;  18   D.  680,  and  July  1857, 
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1 9  D. )  Whether  such  an  averment  is  a  statement  of  opinion  or  a  re- 
presentation of  matter  of  fact,  will,  however*  always  be  a  Question  for 
a  jury.  In  the  latter  case,  the  party  deceived  will  have  relief,  but  not 
in  the  former.  But  the  question  for  the  jury  will  not  be,  whether  the 
party  misrepresenting  knew  the  matter  about  which  he  misrepresented 
as  matter  of  fact  or  merely  entertained  an  opinion  upon  it  more  or 
less  doubtful,  but  whether  he  stated  it  to  the  other  party  contracting 
as  an  averment  of  fact,  or  only  as  his  own  opinion  ;  because  there  b 
no  doubt  that  assertion  of  what  a  party  does  not  know  to  be  true  is 
just  as  much  a  misrepresentation  as  assertion  of  what  he  knows  to 
be  false.  It  produces  the  same  groundless  reliance  in  the  party 
deceived. — (Per  Lord  Mansfield,  Chandeler  v.  Lopus,  Cro.  Jac.  4.) 

An  express  warranty  covers  all  misrepresentations  :  that  is  to  saj, 
a  man  is  not  entitled  to  trust  to  any  representation  not  in  the  war- 
ranty. Thus,  where  a  party  sold  a  horse,  and  had  made  a  false 
averment  about  its  former  owner,  but  granted  a  warranty  in  which 
nothing  was  said  about  the  former  owner,  it  was  held  that  the  sale 
could  not  be  set  aside  on  account  of  the  false  representation,  because 
the  whole  meaning  of  a  warranty  was  that  it  stated  all  which  the 
seller  chose  to  aver.— (Geddes,  1816 ;  17  F.  C,  606.)  Yet  a  war- 
rantv  or  a  refusal  to  grant  a  warranty  will  not  be  allowed  to  be  a 
cloak  for  a  fraud.  Thus,  in  England,  a  seller  of  a  horse  which  he 
knew  to  be  unsound,  said  he  believed  it  to  be  sound,  but  would  not 
warrant  it,  and  the  sale  was  set  aside. — (Wood  v.  Smith,  5  M.  and 
R.,  422.)  Nor  does  an  agreement  to  take  a  thing  with  all  its 
faults  imply  that  it  is  to  be  taken  with  all  its  frauds. — (Addison  on 
Contracts,  p.  132.) 

In  such  classes  of  cases,  then,  misrepresentation  will  not  amount 
to  such  fraud  as  will  entitle  the  party  injured  to  redress.  Thej 
are  generally  cases  where  the  party  deceived  has  as  good  opporto- 
nities  of  knowledge  as  the  party  deceiving  him,  or  where  tne  re- 
presentation is  merely  about  the  motives  of  the  party,  or  the  opinioas 
of  himself  or  of  any  one  else ;  they  are  not  misrepresentations  about 
the  subject  of  the  contract  itself,  nor  about  anything  tending  to 
modify  its  value.  The  party  deceived  has  no  concern  with  the 
matters  misrepresented,  and  has  himself  to  blame  if  he  relies  on  them. 
No  doubt  there  may  be  cases  of  the  kinds  just  mentioned,  in  which 
relief  would  be  given  to  a  party  defrauded.  Thus,  if  he  had  said  he 
would  rely  on  the  opinion  of  another,  and  the  other  contracting 
party  should  misrepresent  that  opinion,  it  would  be  gross  frand,  a 
deception  of  confidence  specially  reposed,  and  no  doubt  the  partr 
deceived  would  have  redress.  Again,  misrepresentations  as  to  the 
quality  of  a  thing  may  be  enough  to  set  aside  a  transaction,  if  the 
misrepresentation  be  specific  enough,  or  if  there  be  special  confi- 
dence between  the  parties,  and  the  party  deceiving  be  in  possessi^ 
of  the  better  means  of  information  ;  thus,  if  goods  be  stated  to  o^ 
eaual  to  a  sample,  and  if  the  purchaser  do  not  .examine  them  him- 
self, and  they  turn  out  very  inferior,  no  doubt  the  purchaser  can  ^ 
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rid  of  the  sale.  Thus  also  a  purchaser  is  entitled  to  repose  more 
confidence  in  the  averment  of  a  manufacturer,  who  has  exclusive 
means  of  becoming  acquainted  with  the  value  of  what  he  manufac- 
tures, than  of  a  tradesman  who  merely  sells  it,  and  whose  means  of 
jndging  of  it  are  not  greatly  superior  to  those  of  the  purchaser. — 
(Jones  V,  Bright,  3  M.  and  P.  155.)  So  also  there  may  be  cases 
in  which  a  statement  of  a  party's  motive  in  entering  into  a  contract 
may  have  the  force  of  an  important  misrepresentation.  Thus,  when  < 
a  horse  was  sold,  truly  on  account  of  a  certain  defect  not  disclosed, 
and  it  was  stated  that  the  only  reason  for  the  sale  was  the  owner's 
intention  to  leave  the  country,  the  fraudulent  averment  of  motive, 
coupled  with  the  concealment  of  the  defect,  was  held  to  vitiate  the 
saie.— .(Brown,  1791,  Hume,  671.) 

When  the  fraudulent  misrepresentation  is  in  a  point  material 
to  the  transaction,  and  when  the  transaction  would  not  have  taken 
place  but  for  the  misrepresentation,  the  general  rule  holds,  that  the 
fraud  vitiates  the  transaction.  Thus,  a  fraudulent  misrepresentation 
of  the  soundness  of  a  horse  (Brown,  ut  aup.^  and  Wood  v.  Smith, 
vt  8up,)j  a  false  representation  that  a  picture  was  bv  an  eminent 
master  (M'Lellan,  1843,  5  D.  1032),  and  such  like,  will  vitiate  sales. 
An  averment  that  a  landlord  had  represented,  by  means  of  a  plan, 
that  a  piece  of  ground  consisted  of  fifty-three,  whereas  it  consisted  only 
of  forty.nine  acres  (Miller,  1848, 10  D.  715),  and  that  a  landlord  had 
stated  that  a  farm  had  been  valued  at  a  certain  price  when  it  had  not, 
have  each  been  held  relevant  to  permit  the  tenants  to  go  to  a  jury  in 
actions  of  reduction  of  the  leases.  Yet  where  the  misrepresentation  is 
not  of  so  specific  a  nature,  even  though  it  be  more  imi)ortant,  the  lease 
will  stand.  Thus,  when  a  landlord  induced  a  lease  by  stating  that 
his  farm  yielded  so  much  per  acre,  when,  in  truth,  it  yielded  only 
half  so  much,  it  was  held  that  the  fraud  would  not  support  a  reduc- 
tion, because  it  was  not  a  positive  falsehood  about  a  matter  of  fact, 
but  rather  a  dishonest  exaggeration  of  the  value  of  the  subject.  It  ^ 
might  be  as  gross  a  misrepresentation  as  a  more  specific  falsehood, 
but  it  was  not  so  inductive  of  belief;  and  exaggeration,  though  very 
gross,  still  differs  from  falsehood.— (Nisbet,  1698,  M.  4872.)  Pro- 
fessor  More  has  doubted  (Stair,  lix.)  the  soundness  of  the  decision 
in  this  case ;  but  it  is  thought  to  be  not  inconsistent  with  the  gene- 
ral principles  of  our  law  on  the  subject. 

Misrepresentation  of  facts  which,  although  not  directly  concerning 
the  subject  itself,  go  to  increase  or  diminish  its  price  in  the  market, 
will  warrant  reduction.  Thus,  where  a  party  agreed  to  grant  a  bond 
for  a  certain  sum,  in  consideration  of  a  sum  to  be  furnished  to  his 
brother  in  France,  but  which  was  subsequently  agreed  to  be  paid 
to  him  at  Venice,  and  the  party  granted  the  bond  as  originally 
^^greed  on,  it  was  set  aside,  because  the  broker  furnishing  the 
money  had  represented  that  the  exchange  at  Venice  was  more  dis- 
advantageous than  in  France,  whereas  the  rteverse  was  the  fact. — 
(Dickson,  1671,  M.  4870.)  And  in  Morison,  1801,  Hume,  679,  where 
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a  party  who  had  heard  that  a  bill  had  been  brought  into  Parliament 
to  stop  the  Scotch  distilleries,  immediately,  without  disclosure  of 
the  fact,  made  a  large  parchase  of  whisky,  the  Court  seems  to  have 
thought  that,  had  the  buyer  been  guilty  of  positive  misrepresenta- 
tion on  the  point,  the  sale  would  not  have  been  sustained ;  tliey 
held  ^^that  it  was  lawful  to  take  advantage  of  superior  intelligence, 
but  not  by  falsehood  to  decoy  into  contracts." 

A  fraudulent  misrepresentation  of  good  credit  by  a  purchaser  in 
desperate  circumstances,  will  frequently  give  a  vendor  who  delivers 
him  goods,  and  is  in  this  way  induced  to  give  him  credit,  rigbt  to 
recover  the  goods,  or  preference  in  a  Question  with  other  cr^ton 
for  the  price.  It  must,  however,  be  clearly  proved  that  the  credit 
was  actually  and  fraudulently  induced  by  the  false  averment  of  tlie 
purchaser,  in  such  a  way  as  to  distinguish  the  case  from  that  of  the 
purchaser's  other  creditors,  many  of  whom  also  may  have  been  in- 
duced to  give  the  purchaser  credit,  from  a  similar  trust  in  his  gene- 
ral profession  of  solvency,  when  he  was,  in  truth,  insolvent. 

Credit  may  be  fraudulently  obtained  in  two  ways :  either  by  in- 
ducing the  seller,  or  other  contracting  party,  to  believe  that  other 
parties  have  joined  in  the  transaction,  when,  in  truth,  he  is  the 
only  party  to  it,  or  by  false  representation  of  solvency  when  in  dif- 
ficult or  desperate  circumstances.  As  to  the  first  mode,  there  is  no . 
doubt ;  it  is  plain  fraud ;  and  the  person  defrauded  will  be  preferred 
to  the  other  creditors  of  the  purchaser. — (Dunlop,  1752,  M.  4879: 
Love,  1786,  M.  4984.)  In  the  latter  case,  it  has  been  held  that  a 
party  induced  to  sell  his  goods  on  credit,  on  the  faith  of  the  alleged 
sufficiency  of  a  purchaser  who  was,  in  truth,  completely  insolvent, 
was  entitled  to  recover  his  goods  so  long  as  they  were  extant  in  tht^ 
possession  of  the  purchaser  (Sandeman,  1786,  M.  4974) ;  but  it 
seems  to  have  been  doubted  how  far,  if  they  were  sold  by  the  pur- 
chaser to  a  bona  fide  third  party,  the  original  seller  would  have  a 
preference  over  the  other  creditors  of  the  purchaser  for  the  price  in 
the  hands  of  the  second  purchaser.  So,  in  a  late  case  already 
noticed,  a  party  recovered  the  goods  which  he  had  been  induced  bv 
the  purchaser,  then  on  the  verge  of  sequestration,  to  deliver  oo 
credit^  on  the  purchaser's  representation  that  he  was  in  good  cir- 
cumstances,— the  terms  of  the  original  sale  having  been  tor  ready 
money — (Watt,  184H,  8  D.  529.) 

A  common  mode  of  misrepresentation  is  by  fraudulent  trade 
marks,  by  means  of  which  a  seller  deceives  the  public  into  the  be- 
lief that  his  goods  were  manufactured  by  some  one  else,  whose  wares 
may  bring  in  the  market  a  high  price,  or  command  a  speedy  and 
extensive  sale.  This  is  gross  fraud,  and  highly  injurious  to  the 
general  public.  In  England,  and  no  doubt  in  Scotland  too,  a 
purchaser  defrauded  in  this  way  is  entitled  to  repayment. — (Addi- 
son on  Contracts,  p.  134.) 

False  statements  and  reports  by  public  companies,  or  their  mans* 
gers  or  directors  authorised  to  act  for  them,  payments  of  dividends 
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ont  of  capital  instead  of  profit,  and  the  like  devices  to  keep  the 
prices  of  the  shares  up  in  the  market,  are  fraudulent  misrepresen- 
tation%  and  a  person  who  has  been  deceived  by  them  is  entitled  to 
redreas.— -(Brown,  1834,  12  S.  53(>;  National  Exchange  Company 
of  Glaagow,  1850,  12  D,  950,  and  aff  1855,  2  Macqueen,  103.) 

Althoogh  a  man  may  not  be  bound  to  disclose,  yet  if  he  does  not 
ciioose  to  remain  silent,  he  must  tell  the  whole  truth.  A  partial 
disclosure,  even  although  there  was  no  call  for  any  disclosure  at 
all,  amounts  to  misrepresentation.  Thus,  though  a  merchant  is  not 
bound  to  disclose  from  whom  he  purchased  his  goods,  the  sale  may 
be  void  if  he  makes  a  false  assertion  on  the  subject. — ^Gibb,  1829, 
4  Mur.  60.)  So  when  a  bank  demanded  and  received  a  cautioner 
for  a  debt  of  L.22,000,  althoogh  they  were  under  no  obligation  to 
communicate  to  the  cautioner  any  other  debts  of  the  debtor,  yet 
when  the  bond  of  caution  narrated  that  the  bank  held  a  security 
over  the  debtor's  property  for  L.22,000,  which  was  true,  yet  was 
oot  the  whole  truth,  for  the  bank  held,  besides,  a  bond  for  L.2(),000 
orer  the  same  property,  the  cautioner  was  held  to  be  free. — (Bank  of 
Scotland,  1844,  6  D.  1416.) 

Fraudulent  misrepresentation  may  be  not  only  by  positive  aver- 
ment, but  by  various  other  devices  having  the  same  effect,  as  by 
what  may  be  called  poisoning  the  sources  of  information,  so  that 
a  man  is  misled  when  he  seeks  to  inform  himself  by  those  means 
on  which,  in  ordinary  circumstances,  he  would  be  entitled  to  rely. 
On  this  principle,  Whitebonnets,  or  fictitious  voters  at  an  auction, 
are  unlawful,  because  a  bidder's  calculations  depend  on  the  number 
uf  the  opposing  bidders.— (Hill,  1809,  15  F.  C.  303.)  The  pay- 
ment by  a  pubTic  company  of  dividends  out  of  their  profits,  ancl  the 
issue  of  fictitious  shares,  are  examples  of  fraudulent  misrepresenta- 
tion of  a  similar  kind. 

As  there  may  certainly  be  misrepresentation  which  constitutes 
fraud  morally  but  not  legally,  so  there  may  be  misrepresentations 
which,  though  not  dishonest  in  a  moral  point  of  view,  are  yet  held 
to  amount  to  fraud  legally.  A  party  may  misrepresent  through  in- 
advertence or  through  rashness,  without  intendmg  to  deceive,  yet 
the  contract  induced  thereby  will  be  reducible  on  the  ground  of 
legal  fraud.— (RaUton,  1844,  3  Bell,  56;  Miller,  1848,  10  D. 
715.) 

It  is  obvious  that  a  man  may  be  as  effectuaUy  deceived  by  sup- 
pression of  the  truth  as  by  assertion  of  falsehood.  And  when  con  • 
cealment  is  with  fraudulent  intention,  there  can  be  little  difference 
in  the  degree  of  the  fraud,  in  a  moral  point  of  view,  between  that 
and  fraiKlulent  misrepresentation.  "The  motives  and  effects  oi 
actions  are  the  only  points  of  comparison  in  which  their  moral 
quality  can  differ;"  but  in  both  cases  the  motive  is  to  deceive,  and  the 
result  deception.  Legally,  however,  there  is  and  must  be  a  great  dis- 
tinction between  the  two.  In  misrepresentation,  the  fault  of  the  party 
Qiisrepresenting  is  a  palpable  fact,  which  can  be  at  once  laid  hold 
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of.     In  concealment,  there  is  seldom  or  never  such  obvious  proof 
and  indication  of  fraud.     A  man  may  imagine  the  other  party  with 
whom  he  deals  as  well  informed  as  himseli;  or  he  may  not  give  in- 
formation from  inadvertence,  or  supposition  that  what  he  Imows  is 
unimportant ;  or  he  may  not  feel  certain  about  a  fact,  and  may  be 
reasonably  unwilling  to  commit  himself  to  any  positive  statement 
By  misrepresentation  a  man's  judgment  is  misled  by  the  pontive 
wrongous  act  of  the  party  dealing  with  him ;  but  mere  silence  does 
not  actively  bias  the  judgment,  but  merely  leaves  it  unbformed 
and  to  its  own  resources.    A  roan  is  entitled  to  trust  to  the  state- 
ment of  another,  but  no  confidence  or  belief  is  felt  that  a  party 
wishing  to  enter  into  a  bargain  will  communicate  all  he  knows  about 
it ;  on  the  contrary,  it  is  always  understood  that  he  has  his  own 
private  reasons  for  expecting  to  make  profit  by  it,  and  that  he  kiiow^ 
or  supposes  something  about  the  subject-matter  of  the  contract 
which  he  wishes  not  to  disclose,  and  is  not  called  on  to  disclose. 
Besides,  when  a  man  is  not  fully  informed,  he  generally  knows  or 
may  know  that  he  is  not ;  and  in  that  case,  if  he  fears  damage,  he 
should  not  contract  without  more  inquiry.      Hence   redress  will 
much  more  frequently  be  granted  when  the  fraud  has  been  effected 
by  misrepresentation,  than  when  it  has  been  effected  by  conceal- 
ment. 

In  cases  of  fraud  by  misrepresentation,  accordingly,  the  general 
rule  is,  that  unless  in  exceptional  cases,  the  party  defrauded  will 
have  redress;  but  in  cases  of  fraud  by  concealment,  the  reverse  may 
be  said  to  be  the  rule.  Unless  the  nature  of  the  contract,  or  the 
relations  of  parties,  or  some  peculiar  circumstances  in  the  case^ 
imply  reliance  on  a  party  for  information,  the  general  rule  seems  to 
be,  that  there  is  no  duty  of  disclosure ;  and  in  sales  the  maxim 
caveat  emptor  is  a  sufficient  answer,  in  ordinary  circumstances,  to 
all  actions  on  the  ground  of  fraud  by  non-disclosure. 

That  there  is  no  duty  of  disclosure,  will  not,  however,  in  all  cases 
justify  concealment.  The  maxim,  aliud  est  tacerej  aliud  celare,  ex- 
presses an  obvious  and  important  distinction.  Silence,  or  non- 
disclosure, is  one  thing ;  concealment  is  another. 

In  general,  a  man  may  lawfully  remain  silent.  It  is  not  a 
general  maxim  of  law  that  there  is  a  duty  of  disclosure;  and  wheiv 
there  is  no  duty  of  disclosure,  mere  non-disclosure  is  not  fraud  in 
law.  On  the  other  hand,  where  there  is  a  legal  duty  of  disclosure, 
the  motive  for  non-disclosure  is  of  no  importance.  A  man  fails  in 
his  legal  duty  by  not  disclosing  what  it  was  his  duty  to  disclose, 
whether  he  have  any  wrong  or  fraudulent  motive  or  not.  He  may 
suppose  he  is  under  no  obligation  to  disclose,  when  he  is ;  he  may 
thmk  facts  immaterial  which  are  material ;  he  may  fail  to  disclose 
from  mere  carelessness.  In  all  these  cases  he  has  failed  in  his  legal 
duty  of  disclosure,  and  must  be  liable  to  the  party  contracting  with 
liim  if  the  latter  suffer  damage  in  consequence.  lie  has  committed 
*'  legal  fraud."— (Per  Lord  Cockburn  m  Kailton,  1844-(>,  D.  53<^.) 
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Id  cases  of  concealment)  therefore,  the  question,  whether  there  has 
been  moral  fraud  or  no,  need  not  arise,  if  the  facts  raise  a  duty  to 
disclose.  This  doctrine,  though  at  one  time  doubted,  has  been  fully 
settled  by  the  important  cases  of  Smith  v.  Bank  of  Scotland  (1829, 
7  S.  243 ;  and  in  the  House  of  Lords,  previous  to  remit  to  the 
Court,  3  Dow,  272);  Eailton  (1844,  6  D.  536;  and  reversed, 
1844;  3  Bell,  56) ;  and  The  Soyal  Bank  of  Scotland  v.  Rankin 
(1844,  6  D.  1418).  The  material  question,  then,  comes  to  be, 
in  what  cases  is  there  duty  of  disclosure  f  * 

When  the  means  of  knowledge  are  equally  open  to  both  parties, 
a  fortiori  when  the  party  in  ignorance  has  the  better  means  of 
information,  there  is  no  duty  ot  disclosure  (Gillespie,  18  D.  860)  ; 
and  for  this  reason  a  seller  or  a  landlord  will  haraly  obtain  redress 
on  account  of  concealment  of  material  circumstances  by  a  purchaser 
or  tenant.  In  the  English  case  of  Fox  v.  Macheath  (1788,  2 
Brown's  Cases  in  Chanceiy,  419),  Lord  Thurlow  carries  out  this 
principle  extremely  far.  He  supposes  the  case  of  a  man  who  knows 
that  under  a  certain  field  there  is  a  valuable  mine, — ^a  circumstance 
unknown  to  the  owner  of  the  field,— and  who  buys  the  field  without 
dijclosini;  it.  He  holds  that  such  a  transaction  would  be  good, 
and  that  the  purchaser  would  not,  in  law,  be  bound  to  disclose. 
"  The  Court,"  iie  says,  "  will  not  correct  a  contract  merely  because 
a  man  of  nice  honour  would  not  have  entered  into  it ;  it  must  fall 
>^ithin  some  definition  of  fi:^ud ;  the  rule  must  be  so  drawn  as  not 
to  afiect  the  general  transactions  of  mankind." 

Certainly  the  rule  that  in  such  cases  there  is  no  duty  of  disclo- 
sure could  hardly  be  carried  further ;  and  in  such  cases,  where,  in 
point  of  fact,  the  seller  has  been  grossly  defrauded,  the  very  least 
active  fraud  on  the  part  of  the  purchaser  will  let  the  seller  in  to  an 
action  of  reduction. — (Turner  r.  Harvey,  1821 ;  Jacob's  Reports  in 
Chancery,  p.  178.^ 

Similar  principles  are  involved  in  the  pleadings  in  the  cases  of 
Gillespie  v.  Kussel  and  Son.  In  these  cases,  the  tenants  under  a 
mineral  lease  found  among  the  minerals  a  coal,  or  other  mineral 
closely  resembling  coal,  of  very  great  value ;  and  it  was  alleged  by 
the  landlord,  that  previous  to  entering  on  the  lease  they  knew,  or 
had  good  reason  to  believe,  that  that  mineral  was  in  the  lands,  and 
it  was  pleaded  that  they  were  bound  in  law  to  communicate  that 
knowledge  to  the  landlord.  The  judgments  in  the  case  appear  to  go 
the  length  at  least  of  holding,  that  the  tenants  were  unaer  no  such 
duty  of  disclosure.  But  in  these  cases,  the  principle  is  of  course  not 
carried  nearly  so  far  as  in  the  English  case  of  Fox ;  because,  from 
the  very  nature  of  the  case,  it  was  uncertain  what  minerals  would 
be  found  in  the  lands,  and  the  landlord  was  plainly  put  upon  his 
inquiry.  Of  course,  the  whole  discussion  in  these  cases  has  been 
on  the  relevancy  of  the  averments  of  the  landlord  ;  to  what  extent 
they  are  true  is  a  different  matter ;  nor  has  it  at  all  appeared,  either 
in  them  or  in  the  previous  jury  trial  between  the  parties,  cither 
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that  the  tenants  knew  otherwise  than  by  conjecture  of  the  existence 
of  the  mineral  in  the  lands  leased,  or  that  the  landlord  did  not  resort 
to  all  the  ordinary  means  of  examination  and  inouiry. 

There  is  no  legal  duty  to  disclose  matters  wiiich  it  is  the  other 
party^s  professional  business  and  duty  to  know.  He  puts  himself 
in  a  false  position,  and  must  bear  the  consequences.  The  general 
rule  is,  that  where  no  special  confidence  is  reposed,  there  is  no  duty 
of  disclosure.  In  an  old  case,  this  rule  was  carried  so  far  as  to  covd: 
what  SL^emed  a  very  manifest  fraud.  A  man  and  his  wife  sold  fur  a 
considerable  sum  a  right  of  liferent  held  by  the  wife,  and  did  not 
disclose  the  fact,  that  at  the  time  she  laboured  under  cancer ;  and 
she  died  of  the  cancer  within  the  year.  It  did  not,  however,  ap- 
pear that  at  the  date  of  the  bargain  the  disease  was  known  to  be 
mortal ;  and  it  was  held,  that  the  whole  transaction  being  a  specula- 
tion, there  was  no  duty  of  disclosure,  and  there  could  be  no  redress,— 
a  ratio  of  decision  not  very  intelligible,  because  contracts  of  specula- 
tion, when  not  objectionable  as  gambling  transactions,  are  from 
their  very  nature  contracts  uberrimi  fideL 

If  a  man  take  no  active  step  to  deceive  the  party  with  whom  be 
contracts,  he  is  entitled  to  take  advantage  of  his  superior  foresight, 
of  his  superior  intelligence,  of  his  greater  professional  or  scientific 
information  and  skill,  of  the  greater  industry  with  which  he  has  ex- 
amined the  circumstances,  and  also  of  his  accidental  prior  informa- 
tion of  public  events,  affecting  the  market  value  of  what  he  sells 
or  buys  or  contracts  about.  To  hold  any  other  principle  would  be 
to  discourage  prudence,  industry,  and  sagacity  in  business;  and 
although  this  rule  of  law  may  sometimes  operate  in  favour  of  dis- 
honest cunning,  it  is  better  to  leave  a  man,  m  such  cases,  in  a  con- 
siderable degree  to  his  own  protection.  From  these  principles  it 
follows,  that  a  man  is  under  no  obligation  to  disclose  his  own  opinion^ 
or  the  opinion  of  any  one  else,  about  a  bargain  into  which  he  enters, 
or  his  motives  for  entering  into  it,  or  expectations  fix)m  it  On 
these  points  one  has  in  law  a  right  to  be  silent. — (Morrison,  1801) 
Hume,  679;  Paterson,  1801,  Hume,  681 ;  Kinloch,  1815,  18  F.C 
821 ;  Hamilton,  1845,  4  BeU  67 ;  and  Gillespie,  1856,  18  D.  680.) 

Thus,  if  a  man  should  have  early  information  of  some  important 
event,  as  of  a  victory,  or  of  an  important  political  disturbance  or 
revolution,  he  has  a  right  to  take  aavantage  of  it,  and  withoot  dis- 
closing it,  to  buy  or  sell  stock  or  shares,  or  whatever  goods  may  be 
affected  by  it.  But,  on  the  other  hand,  should  he  spread  a  rumour 
of  such  an  event  when  none  such  had  happened,  and  tliereupoo 
operate  on  the  market,  it  will  be  held  a  fraud  on  the  public,  and 
the  contracts  he  induces  by  it  will  be  void. — (Lords  Campbell  and 
Brougham  in  Bumess,  1849,  6  Bell's  Ap.  541.)  And  generally, 
when  a  bargain  has  been  rendered  very  unequal,  on  account  «« 
concealment  of  material  facts,  if  the  least  positive  fraud  aid  the  con- 
cealment, it  will  raise  it  to  such  legal  fraud  as  will  entitle  the  party 
defrauded  to  redress.— (Dune, -1791,  Hume,  669.)    On  this  point  dw 
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Jaw  has  been  thus  laid  down  by  Lord  Ehlon :  *^  The  Court,  in  many 
cases,  has  been  in  the  habit  of  saying,  that  where  parties  deal  for 
an  estate,  they  put  each  other  at  arm's  length  ;  the  purchaser  may- 
use  his  own  knowledge,  and  is  not  bound  to  give  the  defender  in- 
formation of  the  value  of  his  property.  As  in  the  case  which  hus 
been  mentioned,  if  an  estate  is  offered  for  sale,  and  I  treat  fur  it, 
knowing  that  there  is  a  mine  under  it,  and  the  other  party  makes 
no  inquiry,  I  am  not  bound  to  give  him  any  information  of  it.  He 
acta  for  himself,  and  exercises  his  own  sense  and  knowledge.  But 
a  very  little  is  sufficient  to  affect  the  application  of  that  principle. 
If  a  word,  if  a  single  word  be  dropped,  which  tends  to  mislead  the 
vendor,  that  principle  will  not  be  allowed  to  operate." — (Turner, 
Jac.  Kep.  in  Chancery,  p.  178.) 

Farther,  if  one  who  might  lega!ly  be  silent  choose  to  speak,  he 
must  speak  the  truth,  and  the  whole  truth  ;  for  a  partial  disclosure 
is  a  misrepresentation, — it  represents  the  non-existence  of  what  is 
not  disclosed  ;  and  the  person  making  the  partial  disclosure  will  he 
liable,  if  the  party  contracting  with  him  ue  deceived  by  it,  even 
though  what  he  said  was  said  in  bona  yUe.—^ Royal  Hank  of  Scot- 
land, 1844-6,  D.  1418.) 

Again,  though  a  man  may  not  be  bound  to  disclose,  it  does  not 
follow  that  he  is  entitled  to  conceal.  If  he  induce  the  ignorance  of 
tlie  person  with  whom  he  transacts,  or  pi^vent  the  removal  of  that 
ignorance,  by  diverting  the  attention,  by  any  positive  device  for  the 
purpose  of  concealment,  or  by  putting  the  means  of  information  out 
of  reach, — in  all  such  cases  there  may  be  an  action  on  fraud.  Thus, 
in  England,  when  a  man  wished  to  sell  a  house,  and  there  was  a 
crevice  in  the  wall  of  it,  and  he  concealed  the  defect  by  plastering 
it  over,  the  sale  was  held  bad.  The  selWs  conduct  was  what  is 
called  '*  industrious  concealment,"  and  amounted  to  positive  fraud. — 
(In  Pickering  v.  Dowson,  4  Taunt.  785.) 

So  when  a  man  sold  a  ship,  the  hull  of  which  he  knew  to  be 
worm-eaten,  and  refused  to  warrant  it,  the  sale  was  held  bad,  be- 
cause the  owner  of  the  ship  removed  it  from  the  stocks,  where  its 
defects  could  be  seen  at  once,  into  deep  water,  where  they  were 
completely  concealed.  It  was  destroying  tne  means  of  information. — 
(Shedden,  8  Camp.  508.) 

In  the  cases  we  have  considered,  there  was  no  duty  of  disclosure; 
and  consequently,  either  there  could  be  no  redress  at  all  for  injury 
suffered  througli  concealment  of  material  facts,  or  the  claim  for  re- 
dreas  required  to  be  founded  on  positive  or  active  fraud,  causing  or 
inducing  the  ignorance,  or  else  on  some  ground  distinct  from  fraud. 
They  are  generally  cases  in  ordinary  business,  where  the  principle 
caveat  emptor  is  applied,  or  cases  in  which  parties  were  on  a  par  as 
to  means  of  information,  or  where  there  was  no  reason  for  disclosing 
the  matter  which  was  concealed. 

Duty  of  disclosure  may  arise  from  a  man's  position  with  regard 
to  the  means  of  knowledge,  from  confidence  specially  reposed  and 
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known  to  be  reposed,  from  the  special  natnre  of  the  contract  entered 
into,  and  from  the  relations  of  the  parties  contracting. 

If*  a  man  be  in  possession  of  exclusive  means  of  information,  or 
nearly  so,  the  general  rule  is,  that  he  is  under  the  obligation  to  dis- 
close. He  knows  the  ignorance,  of  the  party  dealing  with  him,  on 
the  one  hand  ;  and,  on  the  other  hand,  tne  narty  dealing  with  him, 
necessarily  and  within  his  knowledge,  conndes  in  him  tor  informa- 
tion, because  there  is  no  means  of  acquiring  it  elsewhere. — (Dnthie, 
1815,  IS  F.  C.  182.)  The  distinction  taken  between  a  manufectorer 
and  an  ordinary  shopkeeper,  who  sells  the  article  manufiictnred, 
already  mentioned,  illustrates  this  point.  The  means  of  information 
in  possession  of  the  former  are  exclusive,  or  nearly  so,  and  the  pur- 
chaser is  held  to  confide  in  his  good  faith ;  the  means  of  information 
in  possession  of  the  shopkeeper  are  little  more  than  such  as  are 
open  to  the  general  puolic,  and  no  such  confidence  is  reposed. 
Generally,  there  is  duty  of  disclosure  in  the  one  case,  but  not  in  the 
other ; — we  say,  generally,  because  a  shopkeeper  who  knows  of  latent 
defects  in  the  goods  he  sells,  may  often  be  held  legally  bound  to 
disclose  them.  In  those  cases  in  which  a  seller  can  recover  goods 
which  he  has  been  induced  to  deliver  on  credit,  in  reliance  of  the 
purchaser's  averments  of  solvency  when  he  is  hopelessly  insolvent} 
the  duty  of  disclosure  exists,  on  account  of  the  exclusive  nature  of 
the  purchaser's  information  on  the  subject. 

Whenever  confidence  is  specially  reposed  in  a  party  contracting, 
there  is  dutv  of  disclosure.  Under  this  hted  must  be  classed  thoee 
cases  in  which  the  duty  of  disclosure  arises  from  the  nature  of  the 
particular  contract,  or  from  th6  relations  of  the  parties.  But  there 
are  other  cases  not  coming  under  either  of  these  divisions.  When 
an  article  is  bought  expressly  for  a  special  purpose,  there  is  fraud 
if,  within  the  knowledge  of  the  seller,  it  be  unfit  for  that  purpose; 
it  is  true,  that  in  such  a  case  it  will  not  be  necessary  to  allege  or 
prove  fraud,  since  under  the  Mercantile  Amendment  Act  there  i^ 
implied  warranty  that  goods  are  fit  for  the  purpose  for  which  they 
are  expres<;ly  sold.     So  also,  if  a  party  demand  information,  it  seems 

Erobable  that  the  other  party  could  not  remain  silent,  unless  indeed 
e  should  expressly  decline  to  give  the  information  asked.  It  seems 
a  more  doubtful  question,  whether  a  man  is  bound  to  correct  another 
with  whom  he  contracts,  if  he  sees  that  he  is  labouring  under  error. 
On  the  one  hand,  it  may  be  said,  that  to  hold  that  he  is,  "f^'O^^^ 
seem  to  create  an  exception  to  the  general  rule,  that  there  is  no 
duty  of  disclosure,  almost  as  broad  as  the  rule  itself.  On  the  other 
hand,  when  a  party  contracting  expresses  an  opinion  on  the  subject- 
matter  of  the  contract,  it  may  be  held  to  amount  to  a  question, 
which  cannot  be  passed  over  in  silence ;  or  by  disclodng  his  own 
views,  a  party  may  seem  to  throw  himself  on  the  honesty  of  the 
other. 

(To  be  continued.) 
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JUDICIAL  BUSINESS. 

Repobt  of  the  Common  Law  (Judicial  Business)  Commissioners : 
together  with  the  Minutes  of  Evidence  and  Appendix.  Presented 
to  both  Houses  of  Parliament  by  command  of  Her  Majesty. 
1857. 

The  commencement  of  another  legal  year  is  a  fitting  time  for  once 
more  asking  the  deliberate  attention  of  the  public  to  the  state  of  the 
legal  business  and  the  judicial  arrangements  of  Scotland.  It  is 
when  the  machine  is  in  motion  that  all  its  imperfections  are  most 
strikingly  apparent.  It  is  then  that  a  proper  estimate  can  best  be 
fcnneaof  tne  fiightAil  mass  of  arrears  with  which  its  free  progress 
b  impeded,  and  its  utter  inadequacy,  so  clogged  and  encumbered, 
to  the  crushing  burden  with  which  it  is  overborne.  The  hopeless 
attempt  has  again  to  be  made,  to  make  some  impression  on  the 
aocmnulated  litigation  of  years.  The  Rolls  of  Court  reappear  with 
cases  which  years  ago  were  seen  slumbering  in  the  same  identical 
place.  But,  alas !  their  rest  is  only  temporarily  disturbed,  that  they 
may  be  again  consigned  to  the  peaceful  shades  in  which  they  repose. 
It  is  by  such  standmg  memorials  of  this  ciying  grievance,  that  its 
magnitude  is  made  manifest  to  us  all.  They  indicate  a  state  of 
things  which,  no  one  attempts  to  deny,  and  for  which  not  the  faintest 
JQstiBcation  can  be  found.  The  misfortune  is  one  common  alike  to 
jad^,  practitioners,  and  parties.  While  the  judges  are  overworked 
in  their  anxiety  to  mitigate,  as  far  as  possible,  the  evil  consequences 
of  the  business  of  the  country  being  so  far  in  arrear,  practitioners, 
by  the  absolute  stoppage  of  their  cases,  suffer  an  amount  of  annoy- 
ance and  inconvemence,  of  which  the  pecuniary  consequences  are 
the  least  important.  These,  however,  are  trifling  considerations 
compared  with  the  loss  which  the  country  at  large  is  made  to 
endure.  In  this  point  of  view,  the  matter  becomes  a  gigantic 
national  evil — a  scandal  which  no  country  can  tolerate.  How 
many  obligations  are  never  exacted — on  what  ruinous  terms  are 
compromises  effected,— in  short,  how  much  valuable  property  is  annu- 
ally lost,  from  the  total  want  of  public  confidence,  nay,  the  positive 
<listrust  of  the  people,  regarding  the  tribunals  of  the  nation  I  Any 
joss  is  snfferea,  any  terms  are  accepted,  rather  than  one  should 
involve  himself  in  the  expense,  the  delay,  the  mtdtitude  of  annoy- 
ances, the  distraction  from  business,  the  feverish  anxieties  of  a  liti- 
gation of  which  no  prophet  can  tell  the  duration.  And  when  the 
appeal  to  our  courts  has  been  rashly  taken,  who  can  tell  the  misery 
and  ruin  which  have  been  the  consequence  ?  In  this  long  dreary 
KoU,  how  many  remain  of  those  pursuers  who,  six  or  seven  years 
^,  in  all  the  confidence  of  a  righteous  cause,  launched  upon  these 
troubled  waters ! — how  many  are  dead,  or  bankrupt,  or  gone  no  one 
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knows  where !  Or,  if  the  unfortunate  victim  has  survived  the  oideal, 
what  reason  has  he  to  expect  that  his  debtor  may  not  have  long  ago 
absconded,  leaving  behind  him  nothing  to  satisfy  the  decree,  when 
at  length  that  final  stage  is  gained  ?  This,  therefore,  is  no  mete 
Edinburgh  Question ;  it  is  no  lawyer's  question.  It  is  one  deeply 
afiecting  the  best  interests  of  the  country ;  and  since  the  lawyers  have 
been  unequal  to  the  task,  we  now  ask  that  the  public  should  take  it 
up  and  settle  it  for  themselves.  It  is  only  by  such  means  that  the 
influences  all-powerful  in  high  quarters  can  be  controlled. 

The  state  oi  the  case  is  simply  this :  Business  for  some  years  his 
accumulated  so  rapidly  on  the  First  Division,  that  that  branch  of 
the  Court  is  now  about  three  years  in  arrear ;  that  is  to  say,  after  a 
case  has  gone  through  the  Outer  House  (itself  a  process  of  consi- 
derable time),  and  appears  in  the  Roll  of  the  First  Division  readv 
for  judgment,  it  is  three  years  before  even  a  hearing  can  be  obtainal 
During  all  that  time,  the  contending  parties  renudn  passively  at  haj, 
doing  nothing  but  looking  each  other  in  the  face.  So,  if  the  action  haf 
been  Drought  for  the  pure  purpose  of  getting  time — e.g»  if  it  is  a  case 
to  which  there  is  no  possible  defence  but  the  want  of  funds — ^a  prudent 
defender  takes  advantage  of  the  interval  to  secure  himself  by  flight,  by 
a  declaration  of  bankruptcv,  or  in  whatever  other  way  he  finds  conve- 
nient. A  new  Act  was  obviously  required,  and  a  new  Act  was  got; 
but  the  remedy  is  utterly  inadequate ;  and  we  must  again  go  round 
the  weaiy  circle  of  complaint,  entreaty,  and  clamour,  ending  in  an- 
other Act,  to  do  that  which  ought  now  to  have  been  accom^ished. 

By  this  new  statute,  which  now  is  in  operation,  the  First  Divi- 
sion will  be  saved  from  half  an  hour  to  an  hour  each  morning,  by 
the  transference  of  part  of  their  pecidiar  jurisdiction  (in  petitions  for 
authority,  etc.)  to  the  junior  Lord  Ordinary;  and  a  portion  of  their 
crowded  Roll  will  be  sent,  in  the  discretion  of  the  Liord  President, 
to  the  other  Division,  which  happens  to  have  time  enough  for  the 
work.  This  remedy  is,  however,  exceedingly  partial;  for  even 
according  to  these  arrangements,  it  will  take  at  least  two  years  be- 
fore the  Court  is  au  courant  with  the  business  of  the  day* 

This  cheerless  prospect,  be  it  understood,  is  no  fault  of  the 
judges.  The  Scotch  bench  is  at  present  a  credit  to  the  country. 
We  all  admire  the  learning,  the  integrity,  and  the  patient  and 
laborious  habits  of  the  distinguished  persons  by  whom  it  is  occupied. 
But  we  blame  the  vicious  system  by  which  more  than  half  the  year 
is  wasted  in  useless  vacation.  No  man  can  do  more  than  a  certain 
quantity  of  work  in  a  given  time ;  and  the  Legislature,  by  condemn- 
ing judges,  counsel,  and  agents  to  so  long  a  period  of  compulsory 
idUne88y  has  practicall  v  made  it  impossible  for  the  Court  to  overtake 
the  business  which  daily  flows  upon  it.  Obviously,  thereibrer  > 
considerable  extension  of  the  ordinary  sittings  should  have  been  the 
first  object  of  any  legislation  on  the  subject.  But  instead  of  adoptr 
ing  this  simple  and  rational  remedy — in  opposition  to  the  wishes  of 
every  one  interested  in  the  question — in  defiance  of  all  remonstrances 
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— ^the  new  Act  has  appeared^  to  the  surprise  of  every  one,  with  a 
section  on  this  point  which  practically  leaves  matters  in  the  same 
state  as  before.  No  doubt  the  Christmas  recess  is  abbreviated  to 
fifteen  days,  and  the  Spring  vacation  is  shortened  by  the  time  be- 
tween the  12th  and  20th  May,  but  the  long  vacation  has  actually 
been  extended  from  the  2d  to  the  12th  November  I 

This  long  vacation  is  just  over,  and  the  profession  are  slowly  re- 
covering £rt>m  the  listless  torpor  of  this  annual  period  of  inaction. 
For  more  than  three  months  it  has  dragged  its  slow  length  along. 
We  make  bold  to  say  that  the  feeling  of  every  person  is  one  of 
happiness  that  the  dreary  time  at  last  has  come  to  an  end.  Every 
one  complains  of  the  excessive  length  of  this  period  of  enforced  in- 
activi^.  That  a  month  or  two  of  relaxation  is  absolntelv  essential 
to  the  maintenance  of  the  vigour  of  the  legal  mind,  there  is  no 
doubt  A  lawyer  requires  to  be  something  more  than  a  mere  le^al 
machine.  There  is  much  force  in  the  observation  of  Mr  Justice 
Coleridge,  on  page  32  of  the  blue  book  (to  which  we  shall  presently 
more  particularly  refer),  "  The  work  of  the  judges  is  not  merely 
that  wnich  the  public  see,  but  includes  a  great  deal  of  reading  and 
writing,  of  which  the  public  know  nothing  but  in  its  results.  If 
yon  make  it  impossible  for  a  judge  to  go  into  societv,  or  to  culti- 
vate liberal  pursuits,  you  not  only  do  him  great  harm,  but  eventually 
yon  do  very  considerable  harm  to  the  profession  ;  and  whatever  is 
in  this  sense  injurious  to  the  profession,  is  equally  so  to  the  public. 
What  I  say  about  judges,  I  say  also  with  regard  to  barristers.  I 
think  that  they  should  have  their  times  of  relaxation.  It  would  be 
a  great  pity  to  keep  the  one  or  the  other  in  town,  when  all  other 
society  is  out  of  town  ;  and  it  would  be  a  great  pity  to  oblige  them 
to  go  out  of  town,  when  all  other  societv  is  in  town.  If  you  deprive 
them  of  the  means  of  improvement  which  social  intercourse  out  of 
their  profession  and  literature  aflFord,  you  do  them  great  injury,  the 
consequences  of  which  must  be  felt  by  society  and  the  public ;  for 
vou  cannot  prevent  their  being  a  powerful  agency  on  society." 
This  opinion,  coming  from  so  high  a  quarter,  must  command  uni- 
versal assent,  confirmed  as  it  is  by  all  professional  experience.  But 
it  is  just  as  possible  to  err  on  the  one  side  as  on  the  other ;  and  in 
Scotland  the  error  is,  that  the  vacations  are  causelessly  lon^,  and 
unnecessarily  fi^quent.  Thus  the  time  devoted  to  the  service  of 
the  public  is  a  mere  fraction  of  the  year ;  thus  arrears  have  accu- 
mulated ;  and  thus  dissatisfaction  is  occasioned,  not  only  among  liti- 
gwtB,  but  even  among  counsel  and  agents,  the  very  parties  for 
whose  benefit  this  suspension  firom  business  was  introduced.  Such, 
at  all  events,  is  the  opinion  expressed  by  all  whose  opinion  is  worth 
having, — certainly  by  all  who  are  really  zealous  in  their  calling— 
who  have  come  into  the  profession  resolved  to  do  justice  to  it,  and 
to  make  a  living  by  it,  and  who  know  well  that  the  one  condition  of 
success  is  hard  work. 

If  such,  then,  are  the  sentiments  of  those  most  chiefly  interested, 
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on  what  principle  are  these  long  periods  of  vacation  to  be  justified? 
What  purpose  do  they  serve! — ^who  desires  their  continuance  1  If 
so  much  vacation  is  neither  required  nor  desired  by  the  aimons 
litigant,  who  for  years  has  been  patiently  waiting  for  that  justice 
which  he  cannot  procure — nor  by  the  counsel  fond  of  his  work,  but 
vet  compelled  to  remain  idle,  rorgetting  his  law,  acquiring  lazy 
habits,  and  returning  to  his  labours  quite  unhinged  for  active  exer- 
tion— ^nor  by  the  agent,  whose  interest  being  always  that  of  the 
client,  can  only  be  secured  by  expedition  and  despatch, — what 
possible  reason  can  be  urged  against  a  very  considerable  abbrevia- 
tion of  the  time  thus  wasted? 

It  has  been  said  most  unjustly,  that  the  judges  have  an  interest  to 
object  to  this  proposal.  If  so,  the  question  is  narrowed  to  this  simple 
issue — whether  the  public  have  any  right  to  insist  on  a  longer  time 
being  given  by  these  learned  functionaries  to  the  public  service.  The 
business  of  the  country  demands  it,  as  it  cannot  oe  overtaken  in  the 
short  period  into  which  it  is  now  crushed.  In  these  circumstances, 
we  do  not  see  why  the  public  interests  should  be  obstructed  by  the 
continuance  of  a  privilege,  which  has  now  become  excessive,  which 
none  would  be  more  ready  than  the  judges,  for  the  public  interests, 
to  curtail — and  which,  in  point  of  fact,  no  other  class  of  the  commu- 
nity finds  either  requisite  or  desirable.  The  merchant  has  it  not, 
and  cares  as  little  for  it ;  the  country  agent  is  equally  a  stranger  to 
it ;  and  so  the  surgeon,  and  the  parish  priest ; — in  short,  no  one 
has  ever  had  the  boldness  to  maintain  that  a  judge  satisfied  the  re- 
anirements  society  demands  of  him,  by  occupying  the  bench  for  the 
snort  period  he  now  does. 

The  reader  may  be  curious  to  know  what  the  extent  of  this 
period  actually  is.     The  question  is  easily  answered.     Confining 
ourselves  to  the  Inner  House  (which  is  the  department  of  our  judi- 
cature chiefly  overburdened  with  arrears),  we  find  that,  under  the 
late  statute,  a  judge  is  not  required  to  be  in  Court  till  the  12tb  of 
November.     He  t^es  his  seat  on  the  bench  at  eleven  o'clock,  and 
rises,  we  shall  say,  at  four.     He  never  sits  on  Monday;  when, 
perhaps,  he  may  be  required  to  form  one  of  three,  constituting  a 
quorum  of  the  High  Cfourt  of  Justiciary.    The  Winter  Session 
lasts  till   the   20th  of  March,   with   a  vacation  of  15   da^   a^ 
Christmas.     Thus,  deducting  this  fortnight's  recess,  Sundays,  and 
Mondays,  the  total  number  of  days  on  which  he  has  been  pubiicly 
occupied  during  the  Winter  Term  is  only  80,  of  five  hours  each. 
The  Summer  Session  begins  on  the  12th  of  May,  and  continues 
till  the  20th  of  July ;  which  again,  subject  to  the  same  deductions, 
and  the  two  holidays,  the  martyrdom  of  King  Charles  and  the 
Queen's  Birthday,  is  only  a  period  of  48  actual  working  days. 
It  thus  appears  that  a  Lord  of  Session  is  only  required  to  devote 
128  out  or  the  365  days  in  the  year  to  the   performance  oi  his 
public  duty.       In  other  words,  the  judicial  tune  is  thus  appo^ 
tioned : — 
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Year  (minus  Sundays),      .  .  313 

Days  on  which  the  Court  sits — 
Winter  Session,  ...  80 

Summer  Session,  ...  48 

Total,  —    128 

Days  of  vacation,  ...  185 

And,  with  respect  to  the  Lords  Ordinaries,  we  must  add  their 
blank  days, — one  each  week  of  Session — 18  in  winter  and  10  in 
summer.  The  vacation  of  the  judges  of  the  Outer  House,  thus  ex- 
tends to  no  less  a  period  than  213  aays,  out  of  the  313  working  days 
in  each  year. 

As  a  contrast  to  this,  let  us  see  what  is  exacted  from  one  of  his 
English  brethren.  On  this  point  we  have  very  satisfactory  evidence 
in  the  Report  above  referred  to,  which  was  lately  presented  to  Parlia- 
ment It  would  appear  that  in  England,  last  vear,  this  very  subject 
of  judicial  work  attracted  considerable  attention  ;  but  the  question 
there  presented  itself  in  a  somewhat  different,  and  we  are  bound 
to  ado,  much  more  satisfactory  form.  The  complaint  there  wavS, 
not  that  the  judges  did  too  little,  but  that  the  business  was  too  great ; 
and  the  matter  discussed  was,  whether  the  judges — already  doing 
double  the  duly  any  Scotch  judge  ever  did— could  notwithstanding 
do  considerably  more.  In  February  last  a  Royal  Commission  issue(^ 
directing  inquiir  to  be  made  "  into  the  present  arrangements  for 
transacting  tne  judicial  business,  civil  and  criminal,  of  the  superior 
Courts  of  Common  Law  in  England  and  Wales, — the  times  and 
places  at  which  Assizes  are  now  holden, — ^the  division  of  the  country 
into  Circuits  ;  and  to  report  whether  any  changes  can  be  made  by 
which  such  business  may  be  transacted  with  greater  convenience 
^d  at  less  expense,  and  also  whether  any  reduction  may  be  made 
in  the  present  number  of  the  judges  without  detriment  to  the  public 
service."  The  inquiry  was  concluded  on  the  25thMav,  and  theKepoit 
l^^ars  date,  the  31st  J  uly — a  favourable  example  of  despatch.  Much 
of  the  evidence  relates  to  a  matter  of  no  bearmg  on  our  subject,  and 
jiltle  interest  in  Scotland — the  expediency  of  making  some  change 
in  the  Assize  arrangements ;  but  a  large  part  of  the  inquiry  regarded 
the  actual  work  required  of  a  judge  in  London,  witn  the  view  of 
ascertaining  whether  a  less  number  than  fifteen  were  sufficient  for 
the  duty.  The  Commissioners  are  unanimous  in  recommending 
that  no  reduction  should  take  place  in  the  judicial  staff;  and,  con- 
sidering the  amount  of  work  which  the  English  public  appear  to 
expect  from  their  judges,  and  English  lawyers  seem  prepai*ed 
ungrudmngly  to  give,  we  do  not  wonder  that  the  investigation 
*Wd  have*  so  resulted.  We  will  not  fatigue  the  reader  by  at- 
^fflpting  to  show,  by  means  of  figures,  the  mass  of  litigation  of  which 
the  English  Conmion  Law  Courts  annually  dispose.     We  shall  only 
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leave  him  to  imagine  sach  a  state  of  things  as  the  following  in 
Scotland  I — 

<<  The  duties  performed  by  the  Judges  during  the  judicial  year  in  London 
may  be  thus  described  : — 

**  During  the  four  Terms  four  of  the  Judges  in  each  Court  sit  in  Banco.  The 
fifth  or  'outsitting*  Judge  presides  at  the  Nisi  Prius  sittings,  and  attends 
Chambers.  After  each  Term  the  Lords  Chief  Justices  and  Lord  Chief  Baron 
sit  at  Nisi  Prius,  and  now  a  second  Judge  frequently  assists  the  Chief  by 
holding  a  second  Nisi  Prius  Court.  After  last  Trinity  Term  no  leas  than  six 
Judges  were  engaged  at  Nisi  Prius  in  London  at  the  same  time. 

'*  After  Term  the  Cases  in  Error  and  Appeals  from  the  raspectire  Courts  are 
heard,  occupying  generally  eight  Judges. 

**  All  the  Judges  have  to  gire  their  attendance  in  rotation  at  the  Central 
Criminal  Court — ^two,  and  in  important  cases  three,  being  present  at  each 
monthly  session.  In  the  last  year,  44  days*  attendance  were  given ;  three 
Judges  sat  ten  days,  two  Judges  sat  16  days,  and  one  Judge  18  days. 

*'  All  nu&y  be  summoned  to  the  House  of  Lords ;  ten  generally  attend;  in 
185G,  11  days  were  so  occupied. 

*^  Sittings  in  Banco,  when  required,  are  also  held  out  of  Term  by  those 
Judges  not  engaged  at  Nisi  Prius. 

''The  Judges  who  are  members  of  the  Judicial  Committee  of  Privy  Council 
may  be  summoned  to  attend  there. 

'<  The  Lord  Chancellor,  Lords  Justices,  and  Ylce-Chancellon,  ocoasioDalW 
require  the  assistance  of  one  or  more  Common  Law  Judges. 

**  Attendance  is  also  given  at  Serjeant's  Inn  to  hear  tax  cases. 

**  About  six  days  in  term,  and  three  after  term,  are  occupied  in  deddiog 
Crown  cases  in  the  Court  of  Criminal  Appeal ;  never  less  tnan  five  Judges 
meet,  but  that  number  is  at  times  considerably  increased.  Private  Bilk  are 
occasionally  referred  to  the  Judges  for  their  opinion,  and  they  are  frequently 
called  upon  by  the  Home  Secretary  for  reports  upon  crinoinal  cases  tried 
before  them. 

**  This  outline  of  judicial  duties  applies  only  to  such  as  are  before  the  public; 
much  time  must  necessarily  be  devoted  in  private  to  the  consideration  of  judg- 
ments, and  the  reading  error  books,  special  cases,  demurren^  appeals,  and 
reported  decisions  of  the  other  Courts." 

To  obtain,  however,  a  more  perfect  notion  of  the  laborious  life 
which,  in  England,  is  the  reward  of  forensic  fame,  reference  must 
be  made  to  the  evidence  of  Mr  Baron  Bramwell.  The  above  is  but 
a  general  sketch  :  to  have  fully  before  us  the  true  picture,  with  aD 
its  dreary  details — its  hard  outlines  and  dark  shadows,  one  should 
read  the  candid  confessions  of  this  able  and  conscientious  judge,  as 
they  are  given  in  the  Minutes  of  Evidence,  from  pages  1  to  6.  A 
more  interesting  chapter  of  legal  biography  we  nave  never  seen. 
The  cool,  practical  way  in  which  his  various  labours  are  stated  in 
order  by  the  learned  iBaron,  must  provoke  many  a  smile  from  those 
who  are  accustomed  to  consider  a  seat  in  the  Court  of  Exchequer 
as  one  of  the  "  prizes"  of  the  profession — the  peaceful  bed,  to  which 
the  weary  advocate,  at  the  close  of  his  career,  looks  for  repose. 
Beginning  with  the  close  of  the  long  vacation,  he  says  he  sat  in 
Court,  from  the  3d  to  the  25th  November,  for  on  an  average  six 
hours  a  day — viz.,  from  10  to  4.  The  four  following  days  he  was  at 
Chambei's,  on  an  average,  from  1 1  to  3,  and  sometimes  as  late  t^  5- 
On  the  1st  December,  he  went  the  Winter  Circuit — opening  W^ 
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Oonrt  each  day  at  9^  and  sitting  often  as  late  as  7  or  8  o'clock. 
This  duty  was  finished  in  time  to  enable  him  to  return  to  town  on 
the  24th  December.     Now  a  brief  holiday  began  ;  but  he  was  not 
suffered  to  rest  in  the  state  of  hibernation  which,  in  Scotland,  b  the 
meaning  of  the  term.     From  the  26th  December  to  the  7th  of 
January,  ^^  he  was  not  engaged  in  that  part  of  his  duty  which  is 
done  in  pubUc."      How  uiese  holidays  were  spent,  we  shall  see 
presently.     The  8th,  9th,  and  10th  tfanuary  he  was  at  Chambers, 
and  from  the  12th  to  the  21st  was  term  time  again,  during  which 
time,  as  "  out  Judge,"  he  was  chiefly  employed  at  Nisi  Prius ; 
but,  when  there  was  no  business,  he  sat  in  fianc.     During  this 
period,  he  says,  "  I  was  punctually  in  Court  at  10.    I  certainly 
did  not  leave,  on  the  avera^,  till  3 ;  and  I  then  went  to  Cham- 
bers, where  I  must  have  haa  from  two  and  a  half  hours  to  three 
hours  of  work,  besides  affidavits  to  read  afterwards" — {H^^f  qn. 
9) :  that  is  to  say,  he  was  engaged  each  day  from  10  to  6.     Term 
over,  the  same  round  begins  again.     He  was  either  in  the  Court 
of  Error,  or  at  the  Old  Bailey,  or  at  Chambers,  or  on  Circuit. 
With  now  and  then  a  rare  and  accidental  exception,  no  one  day 
could  he  call  his  OMm ;  and  all  this  to  the  beginning  of  the  Ion, 
vacation,  which,  in  England,  does  not  commence  till  the  14t] 
August,  and  finishes  on  the  2d  of  November — a  period  of  about 
eighty  days. 

Thus  it  appears  that,  the  long  vacation  excepted,  the  English 
judges,  fix)m  one  end  of  the  year  to  the  other,  have  no  more  than 
tbrty-four  days  to  themselves.  These,  however,  are  not  hoKdays 
proper.  They  can  only  be  called  periods  of  vacation,  in  the  sense 
of  "  vacation  from  the  duty  of  sitting  in  public."  Further,  the 
number  is  liable  to  be  diminished  by  a  variety  of  casualties.  We 
quote  again  from  the  learned  Baron's  evidence  : — 

**  ABsaming  that  I  get  the  six  davs  which  1  have  mentioned  in  the  month 
l^ore  I  go  on  Circuit,  I  shall  have  had  forty-four  days  not  engaged  in  husiness 
iopablic.  Bat  I  desire  to  mention  what  else  I  have  to  do  beaides  this  regular 
oramary  public  badness ;  and  I  will  mention  everything,  though  some  matters 
^y  be  ca  verv'  little  importance,  and  others  of  more  importance.  The  Judges 
have  to  hear  Tax  cases.  They  are  liable  to  be  called  on  also  to  sit  in  Equity, 
to  asBut  the  Judges  in  Equity.  They  have  Bills  referred  to  them  by  the 
House  of  Lords.  It  oecasionaHy  happens  that  a  Judge  is  asked  by  the  parties 
to  ondertake  the  decision  of  a  case  for  them,  which  may  come  before  him  in  a 
variety  of  ways ; — for  instance,  upon  an  interpleader  summons  at  Chambers  ;  or 
I  may  mention  another  case,  which  certainly  is  germane  to  the  matter  in 
J^&Dd.  There  was  a  case  which  came  before  us  in  Mnc,  I  think  in  last  Trinity 
^^.  It  was  a  case  of  considerable  complication,  and  the  Court  and  the 
parties  aaked  me  to  hear  it  and  decide  it,  which,  at  their  request,  I  agreed  to 
<*o.  From  that  time  down  to  the  present  I  have  never  been  able  to  give  them 
^  ^yt  and  I  am  going  to  hear  it  on  next  Monday.  Then  a  Judge  has  to  pre- 
Pve  his  notes  for  the  Court,  in  cases  where  there  are  motions  for  new  tnals» 
or  to  enter  verdicts^  where  he  has  tried  them ;  and,  although  his  clerk  copies 
^ir  k  ^^^'  ^^  eouree  he  has  to  revise  them.  He  has  to  prepare  any  cases 
viuch  may  come  before  the  Court  of  Criminal  Appeal.  He  has  not  to  any 
^  great  extent,  bat  to  some  extent,  to  correspond  with  the  Seeretary  of 
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State  for  the  Home  Department,  if  any  reference  is  made  to  him.  He  baa  to 
read  his  special  paper,  and  his  paper  books  in  cases  in  Error;  and  he  hu  hb 
jadements  to  prepare  in  cases  which  are  reserved  for  consideration.  And  aa 
to  that,  I  cannot  help  saying,  that,  to  my  mind,  that  last  matter  alone  is  Yery 
nearly  a  full  occupation  for  the  number  of  leisure  days  which  I  hare  supposed 
myself  to  have  in  the  course  of  the  year." 

Sucli  is  the  life  which  an  English  jnd^  spends  in  the  view  of 
the  public.  In  private,  his  time  is  scarcelyless  laboriously  occupied. 
The  duties  of  his  exalted  office  are  such,  that  adequate  preparation 
is  essential  to  their  proper  performance.  When,  therefore,  other 
people  are,  after  the  labours  of  the  day,  seeking  relaxation  among 
domestic  joys  or  social  festivities,  the  sages  of  tne  law  are  busy  in 
the  acquisition  of  that  learning,  of  which,  in  public,  they  show  them- 
selves to  be  the  depositories.  We  have  mentioned  that  Mr  Baron 
Bramwell  stated  that  he  had  eleven  days  to  himself  at  Christmas. 
Let  us  see  how  that  festive  season  was  spent.  "  I  can  assure  the 
Commission  (says  he),  that,  of  those  eleven  days,  there  were  not 
three  in  which  1  was  not  engaged  in  writinff — I  will  not  say  judg- 
ments, because  they  were  not  afterwards  adopted  and  read  by  the 
Court  as  their  judgments — but  in  writing  what,  if  they  had  been 
approved  of,  mi^ht  have  been  delivered  as  the  judgments  of  the 
(jourt.  In  particular,  there  is  one  case  which  will  be  in  the  know- 
ledge of  some  of  the  members  of  the  Commission — a  case  not  in  my 
own  Court,  but  a  case  argued  in  the  House  of  Liords — ^namely. 
Lane  v.  Hooper,  in  which,  I  will  undertake  to  say,  that,  if  I  opened 
one  booky  I  certainly  opened^  including  those  I  opened  tiaicey  a  litmdred; 
— so  that  was  the  way  in  which  I  was  occupied." — (/^<5P-j  9^«  23.) 
A  merry  Christmas  indeed!  We  know  some  lawyers  with  an 
appetite  for  the  science  that  is  quite  inexplicable.  Law  is  their  one 
idea — their  sole  pleasure.  How  they  and  their  wives  manage,  we 
have  alwavs  been  at  a  loss  to  understand.  We  verily  believe,  the 
sweetest  things  they  could  say  would  insensibly  assume  the  fonn  of 
a  rubric,  or  oe  couched  in  a  quaint  brocard.  To  them.  Bell's 
Principles  is  the  favourite  classic,  and  Shaw's  Digest  rather  light 
reading.  So  also  it  appears  to  be  with  the  learned  Barons  of 
Exchequer.  "  Lord  Wensleydale*'  (says  Mr  Baron  Bramwell) 
"  told  me,  and  my  own  judgment  goes  with  it,  that  no  judge  can 
do  his  duty  who  does  not  read  the  Keports.  Ever  since  I  have  been 
on  the  bench,  I  have  faithftdly  read  all  the  Reports."  This,  how- 
ever, in  the  learned  Baron's  estimation,  is  of  no  moment  whatever. 
Other  people  may  prefer  the  pages  of  Thackery  and  Dickens,  or  an 
occasional  look  at  the  Times — for  himself,  he  finds  much  more  amuse- 
ment in  Ellis  and  Blackstone,  and  Hurlstone  and  Norman.  The 
Law  Journal  is  as  good  as  novel ;  and  the  Jurist  is  decidedly  en- 
tertaining. Hear  mis  ingenuous  confession : — "  When  I  was  at 
the  bar  I  did  not  read  them,  and  I  did  not  pretend  to  read  them ; 
and  my  clients  knew  I  did  not  read  them,  and  they  took  roe,  for 
better,  for  worse,  with  notice.  But  I  cannot  serve  the  public  in 
that  way ;  and  I  read  them  now  diligently  and  faithftdJy,  and  thev 
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require  time.  I  do  not  mean  to  saj  that  the  reading  of  them  is 
lahorious,  because,  from  long  habit  and  inclination,  I  do  not  saj  but 
that  the  reading  of  the  Beports  occasionally  is  rather  an  amusing 
thing.'*  De  gustUms  non  est  diaputandum.  We  confess  to  having 
some  curiosity  regarding  the  mental  condition  of  a  man  who,  after 
spending  the  day,  from  10  to  6,  in  the  heat  of  a  crowded  court, 
and  the  wrangling  of  contentious  litigation,  finds  that  his  most 
entertaining  literature  is  the  orthodox  versions  of  what  his  ermined 
brethren  have  been  doing  in  the  co-ordinate  tribunals.  Such  a  man 
must  be  like  Cassius : — 

"  He  reads  mncb. 

He  is  a  great  obeerver,  and  he  looks 
Quite  through  the  deeds  of  men. 
Often  he  smiles ;  hut  smiles  in  such  a  sort, 
As  if  he  mocked  himself,  or  scorned  his  spirit 
That  could  be  moved  to  smile  at  anything." 

Nay,  it  would  rather  appear  that  one  perusal  of  the  voluminous 
proceedings  of  three  Commcm  Law  Courts  is  not  sufficient.  The 
teamed  Baron  is  asked : — 

^*  Do  you  read  all  the  multifarious  R4Rport8;  namely.  The  Jurist,  The  Law 
Journal,  The  Justice  of  the  Peace,  and  The  Law  Times  9~No;  I  read  what  I 
suppose  you  may  call  the  orthodox  Reports  of  the  three  Common  Law  Courts, 
namely,  Ellis  and  Blackhurn,  the  Common  Bench  Reports,  and  Hurlstone  and 
Norman.  I  read  the  Law  Journal  Reports,  Equity  and  Common  Law,  and  I 
read  the  Jurist  Reports.  I  read  over  the  same  case  very  often  three  times  ; 
but  if  I  do  not  do  so,  I  am  not  sure  that  Ishall  not  miss  it,  so  I  read  it  to  make 
sure.  If  I  find  upon  reading  it  that  1  remember  it,  I  do  not  always  trouble 
myself  to  read  any  further.  What  I  have  now  stated  is  my  work  besides  the 
l^ng  Vacation.  I  do  not  want  to  trouble  the  Commission  with  what  one  may 
call  jtersonal  details^  but  I  can  undertake  to  tell  them  that  I  very  often  work, 
certainly  as  often  as  not,  and  am  obliged  to  work,  after  I  have  come  out  of 
Court,  and  after  I  have  had  my  dinner.  I  work  in  the  evening,  in  short,  and 
at  other  times  which  one  need  not  more  particularly  name,  but  which  are  not 
ioduded  in  any  of  the  davs  which  I  have  nere  mentioned.  There  is  no  remedy 
for  it  that  I  know  of ;  1  do  not  mean  to  say  that  one  is  always  obliged  to  do  it, 
^ut  continually  one  is  so  obliged 

"  It  may  he  asked,  why  does  one  read  the  same  thing  in  duplicate  ?  My  an- 
swer to  that  is,  that  if  I  distinctly  comprehend  the  case  when  I  read  it,  I  do 
not  trouble  myself  to  read  it  again ;  but  it  veiy  frequently  happens  that  you 
^  varieties  of  expression  in  the  judgments,  where  they  have  not  been  con- 
ndered  and  written,  of  such  a  character  that  it  is  quite  desirable  that  you 
flbould  read  both  Reports.  You  may  find  that  one  reporter  is  struck  by  one 
f^mark,  which  he  puts  down,  and  while  writing  it,  not  oeing  an  accompUahed 
thortbuid  writer,  something  escapes  his  attention  which  the  other  puts  down." 

"  I  think  (says  Mr  Justice  Cresswell)  that  we  may  take  Mr 
Bramwell's  statement  of  the  work  done  by  a  judge,  as  the  normal 
condition  of  the  work  of  the  puisne  judges,  say  in  the  Common 
Pleas  if  you  please." — (Rep.  p.  6.)  Therefore  the  learned  Baron's 
laborious  existence  is  only  such  as  all  his  judicial  brethren  are  ac- 
<^ustomed  to,  and  the  legal  aspirants  of  England  must  be  prepared 
to  look  forward  to. 

TOt.  I.-.N0.  XI.  NOVBMBia  1867.  V  Y  Y 
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Nowy  on  the  Scotch  bench,  and  among  the  profession  here, 
generally,  there  is  no  doubt  whatever  of  the  fact,  that  there  aie  just 
as  great  a  capacity,  and  as  strong  a  disposition  for  work,  as  in  any 
other  part  of  the  empire.  But  we  are  fettered  by  antiquated  usages 
and  traditional  habits.  The  periods  of  Session  remain  as  they  have 
been  for  centuries.  Long  a^,  when  the  judicial  station  was  simply 
prized  as  a  relief  from  the  t^um  of  country  life  during  the  dnbess 
of  winter,  and  the  duties  of  the  Judse  ranked  secona  to  the  cares 
of  the  gentleman  farmer,  their  Lordships  required  to  be  released 
from  their  public  functions,  that  they  might  see  to  the  sowing  of 
their  crops  m  spring,  and  the  filling  of  their  granaries  in  autumn. 
Such,  however,  are  no  longer  the  conditions  on  which  a  great  pub- 
lic duty  must  be  performed.  The  country  has  increased  in  wealth 
and  population  ;  and,  as  a  necessary  consequence,  a  corresponding 
increase  has  taken  place  in  litigation.  Equally  important  is  the 
great  change  which  has  occurred  in  the  nature  of  the  suits  now 
mstituted.  Speed  is  now  of  the  very  essence  of  justice  in  disposincj 
of  a  case.  Unlike  the  hereditary  feuds  between  conterminous  pro- 
prietors, in  which  there  was  no  hurry,  but  which,  on  the  contraiy, 
went  down  from  father  to  son  as  part  of  the  general  patrimony, 
the  questions  that  now  arise  cannot  wait.  On  tms  point,  Mr  Row- 
cliffe,  of  the  firm  of  Adlington,  Gregory,  and  Co.,  the  eminent 
London  solicitors,  observes,  with  great  good  sense : — 

"  Speaking  from  the  experience  of  twelve  vean,  I  should  say  that  the  busi- 
nees  of  the  Superior  Courts  of  Common  Law  has  not  fallen  off,  but  that  it  has 
been  for  some  five  or  six  years  past,  and  is  now,  increasing.  Its  character  haa, 
however,  I  think,  undergone  a  great  change.  It  has  become  less  local  and 
more  commercial.  Disputes  as  to  boundaries,  watercourses,  rights  of  way,  etc, 
now  seldom  arise ;  whilst  questions  arising  out  of  commercial  transactions  have 
greatly  increased,  and  those  are  the  questions  which,  with  questions  arising  out 
of  Railway,  Health  of  Towns,  and  other  local  and  personal  Acts,  Joint  Stock 
Companies'  Acts,  etc.,  are  now,  for  the  most  part,  the  subjects  of  litigation  in 
the  Superior  Courts.  This  change  renders  more  necessary  than  heretofore 
two  things,  namely,  in  those  cases  in  which  time  is  an  object  a  speedy  trial  at 
a  time  certain ;  in  other  cases,  a  trial  at  places  the  nearest  and  the  most  reaily 
of  access  to  those  in  which  the  litigation  arises — those  places  being,  for  the 
most  part,  the  great  manufacturing  and  shipping  towns.  The  disputed  boan- 
dary,  or  the  watercourse  or  way,  was  a  permanent  grievance,  which  must  of  ne- 
cessity be  disposed  of  at  some  time  or  another.  Not  so  with  commereial 
questions.  Transactions  succeed  one  another  so  rapidly  with  the  trader  or 
merchant,  that  unless  he  has  a  speedy  and  convenient  mode  of  settling  qnes- 
tions  arising  in  his  business,  he  will  prefer  to  submit  to  a  loss,  rather  than  keep 
an  account  open ;  and  his  time  is  so  valuable  that  he  can  better  afford  to  giVe 
up  the  matters  in  dispute  than  to  embark  in  litigation  which  will  entail  on 
him  any  great  personal  trouble." — Rep,  App,  p.  80. 

In  fiirther  illustration  of  how  delay  and  arrears  affect  the  profes- 
sion pecuniarily,  by  acting  as  a  practical  bar  to  business,  a  passage 
from  the  same  gentlemans  evidence  may  be  cited.  In  answer  to 
Mr  Justice  Crompton,  he  observes  : — 

*|  My  strong  belief  is,  that  merchants  frequently  give  up  disputed  account^ 
which  they  would  have  a  fair  chance  of  recovering,  simply  to  dose  their  books. 
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They  aay.  We  cannot  try  in  a  reasonable  time,  and  therefore  we  will  give  the 
demand  up  and  doee  the  account.  And  again,  that  the^  would  rather  five  up 
a  dbputed  aooount  than  have  the  personal  trouble  and  inconvenience  of  going 
a  long  distance  and  being  detained  a  considerable  time  in  trying  it.  Whether 
a  debt  is  recoverable  or  not,  frequently  depends  on  whether  a  speedy  trial  can 
be  had." 

Considering,  then,  the  existing  state  of  the  Rolls,  and  the  great 
injuiy  which  the  grievous  delay  does  to  both  the  profession  and  the 
countay,  we  are  auite  at  a  loss  to  see  on  what  pnnciple  our  present 
practice  can  be  oefended.  Judged  with  the  light  of  this  English 
Report,  it  seems  quite  unjustifiable.  We  are  just  as  much  entitled 
to  justice  in  this  matter  as  our  fellow-citizens  in  England,  and 
their  case  was  not  nearly  so  bad  as  ours ;  yet  what  is  the  remedy 
which  the  Boyal  Commission  has  recommended!  The  long  vacation 
lasted  from  the  10th  day  of  August  to  the  24th  October.  This 
comparatively  brief  suspension  from  business  was,  in  the  opinion  of 
the  Commissioners,  far  too  long : — 

^*  We  submit  that  this  interral,  even  in  ordinary  actions,  is  inconveniently 
long,  and  in  cases  of  magnitude  (and  such  have  occurred  recently),  when  there 
id  no  defence,  the  delay,  or  an  intervening  bankruptcy,  mav  seriously  alter  the 
rights  of  parties,  and  prevent  the  recovery  of  a  just  demand. 

"  We  uierefore  recommend  the  substitution  of  the  1st  of  October  for  the  24th 
IS  the  period  when  the  suit  may  be  proceeded  with ;  and  also,  in  order  to  oh* 
viate  tne  evils  above  referred  to,  that  one  or  more  Judges  be  empowered  to  try 
causes  arising  in  any  of  the  three  courts  after  the  1st  of  October,  at  such  in- 
tervals between  that  time  and  Michaelmas  term  as  may  be  deemed  neces- 
sary." 

This  they  consider  "  was  not  exacting  too  much  fr^m  [the  judges." 
Now,  when  it  is  borne  in  mind  that,  in  this  country,  all  juoicial 
business  is  done  in  open  court— that  the  labour  at  circuits  is  almost 
merely  nominal — ^that  jury  trials  are  few  in  number — that  there  is 
no  work  at  chambers — that  since  the  abolition  of  written  pleadings, 
there  are  no  longer  elaborate  minutes  of  debate  to  read — that,  m 
point  of  fact,  all  a  Scotch  judge  has  to  do  is  to  sit  in  court  and 
make  up  his  mind, — surely  the  public  are  entitled  to  demand  that  a 
considerably  longer  time  should  be  given  to  the  duty. 
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The  Meeting  of  the  CouH—The  Arrears— The  New  Act— The  JStr- 
mingliam  Meeting — The  Last  Glasgow  Circuit — Criminal  Review, 

The  meeting  of  the  Coart  being  so  close  at  hand,  the  Bolls  are, 
perhaps,  the  most  interesting  subject  to  which  attention  can  be  called. 
A  patient  perusal  of  this  remarkably  dull  publication  may  be  recom- 
mended, as  a  fitting  preparation  for  the  work  of  the  winter.  Judges 
and  practitioners  will,  by  such  means  alone,  be  able  properly  to 
realize  the  labours  to  which  they  must  address  themselves  during  the 
coming  session — the  serious  demands  that  are  made  on  the  exertions 
of  the  (me,  and  the  patience  that  must  be  reouired  of  the  other. 
The  latter  class  has  our  especial  sympathy.  Tne  case  with  respect 
to  the  First  Division,  notwithstanding  all  the  efforts  that  have  been 
made  to  produce  some  impression  on  the  mass  of  arrears  with  which 
its  Rolls  are  encumbered,  seems  actually  to  be  getting  worse  instead 
of  better.  The  following  is  the  official  abstract  of  the  firightM 
catalogue : — 

I.  Summary  Causes  in  Roll  for  Extra  Sittings,  and  in  Saminar 
Roll,  ......        16 

II.  Ordinary  Actions  in  Roll  for  Extra  Sittings,  and  in 
Short  Roll,   ......      260 

276 
These  figures,  of  course,  do  not  include  the  cases  boxed  since  the 
rising  of  the  Court,  and  those  causes  not  ready,  or  in  which  parties 
are  not  moving,  and  which  appear  to  be  36  in  number. 

The  case  ot  the  Second  Division  b  of  a  more  cheering  character. 
The  official  charged  with  the  preparation  of  this  list,  makes  it  appear 
that  there  are  78  cases  remahiing  for  decision — namely,  50  ordinary 
actions  and  28  summary  causes ;  but  he  is  obviously  labouring  under 
unnecessary  apprehensions  on  the  subject,  because  many  of  the  cases 
which  go  to  swell  his  list  have  been  out  of  Court  years  ago,  and  will 
never  be  heard  of  again.  Deducting  those  which  are  stated  to  be 
"  superseded,"  '*  sent  to  jury,"  "  under  compromise,''  etc,  we  do  not 
thiuK  the  time  of  this  Division  will  be  occupied,  to  any  extent,  with 
more  than  one-third  of  the  above  number. 

In  these  circumstances,  the  judges  deserve  the  thanks  of  tb^ 
country  for  doing  all  they  can  in  the  matter.  The  whole  system  is 
undoubtedy  bad,  as  is  elsewhere  abundantly  shown ;  the  long  vaca- 
tion, which  is  just  over,  is  unquestionably  tediously  lonft  anamigfc* 
'ust  as  well  have  terminated  a  month  ago.  But  fettered  as  they  are 
yy  both  statute  and  usage,  the  judges  show  a  laudable  desire  to 
mitigate,  as  far  as  possible,  the  evil  consequences  of  the  present 
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melancholy  state  of  things.  Thus  the  Act  of  Sederunt  passed  at  the 
close  of  last  session,  extending  the  November  sittings  of  the  First 
Division,  is,  it  appears,  to  receive  effect,  notwithstanmng  the  terms 
of  the  late  Court  of  Session  Act.  Section  IX.  applies  only  to  the 
ordinartf  sittings  of  the  Court,  and  therefore  the  lormer  power  of 
extension  by  Act  of  Sederunt  still  continues.  Accorfingly,  the  First 
Division  is  to  meet  on  Monday  the  2d  November,  and  the  rest  of 
the  Court  on  Thursday  the  12tb.  The  Act  of  Sederunt  is  in  these 
terms : — 

<«£dinbiirgh»  16th  Joly  1857. 

"  The  Lords  of  Council  and  Session  having  considered  a  repre- 
sentation made  to  them  by  the  Lord  President,  as  to  the  great 
namber  of  causes  presently  on  the  Roll  of  the  First  Division  of 
the  Court,  and  the  great  number  that  will  remain  on  the  Roll  un- 
disposed of  at  the  termination  of  the  present  Summer  Session  on 
the  20th  day  of  July  current ;  and  having  taken  into  consideration 
the  provisions  of  the  Act  of  Parliament  passed  in  the  second  and 
third  year  of  the  reign  of  Her  present  Majesty,  cap.  36,  §  10,  enact, 
DIRECT,  and  DECLAKE  as  follows : — 

^'  I.  That  the  next  Winter  Session  of  the  Court,  in  so  far  as  re- 
gards the  First  Division  thereof,  shall  commence  on  the  2d,  instead 
of  the  12th,  day  of  November  next,  for  the  disposal  of  causes  on 
the  Boll,  as  after-mentioned. 

^  II.  That,  as  the  object  of  the  foresaid  extension  of  the  next 
Winter  Session,  in  so  far  as  regards  the  First  Division  of  the 
Court,  is  to  enable  that  Division  to  dispose  of  certain  causes  on  the 
long  roll  thereof;  and  as  it  is  expedient  that  this  object  should  be 
attained  as  ixilly  as  possible,  and  with  as  little  disturbance  of  the 
existing  regulations,  in  regard  to  other  business,  as  possible,  it  is 
hereby  enacted  and  declareid,  that  the  foresaid  extension  shall  have 
no  operation  or  effect  except  for  the  hearing  and  disposing  of  causes 
whicn  shall  be  on  the  long  roll  of  the  First  Division  on  the  20th 
dajr  of  July  current. 

'^  And  the  Lords  appoint  this  Act  to  be  inserted  in  the  Books  of 
Sederunt,  and  to  be  published  in  the  usual  manner,  and  copies 
thereof  to  be  transmitted  to  both  Houses  of  Parliament,  in  terms  of 
the  befere*recited  Act. 

«DuN.  M^BiLL,  LP.Dr 

With  both  Divisions  thoroughly  occupied,  the  arrears,  it  is  to  be 
^^^ped,  will  this  winter  be  reduced  to  less  formidable  dimensions. 
On  what  principle  the  power  of  transferenoe  vested  in  the  Lord 
Pi^ent  18  to  be  exercised,  we  are  not  aware ;  but  one  of  the  first 
difficulties  their  Lordships  will  have  to  solve  is  a  curious  conflict 
oocnrring  between  Sections  I.  and  VII.  The  difficulty  is  of  course 
^  ramt  of  one  of  those  blunders  to  which,  it  would  seem,  all 
^tch  legislation  is  now  subject ;  but  as  a  Court  must  take  the  law 
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as  it  finds  it,  the  effect  of  the  one  section  majr  be  completely  to 
neutralize  the  other. 

Section  I.  empowers  the  Lord  President 

«  To  transfer  causes  from  the  one  Division  of  the  Conrt  to  the  other,  lad 
from  any  one  Lord  Ordinary  to  any  other  Lord  Ordinary,  to  sach  extent  as 
he  shall  jadge  to  he  neceasarv  or  expedient,  for  the  purpose  of  promoting 
despatch  and  preventing  delay. 

Section  VII.  is  in  these  terms : — 

**  It  shall  he  lawful  to  the  parties  to  any  canse  which  shall  he  enrolled  alter 
the  Ist  day  of  November  next,  in  the  BoUe  of  either  Dwieion  of  the  Court,  by  a 
joint  note  presented  to  the  Conrt,  to  move  Che  Court,  of  consent,  to  transfer 
such  cause  from  the  Rolls  of  the  Division  in  which  it  is  enrolled  to  those  of  the 
other  Diviaiouy-and  such  canse  shall  be  bo  transferred  accordingly." 

According  to  one  reading  of  this  clause,  it  is  obvions  that  eveiy 
case  transferred  from  the  First  to  the  Second  Division  may,  if 
the  parties  wish  it,  be  at  once  brought  back  again ;  and  the  Lord 
President  may  go  on  transferring  and  transferring  to  no  purpose 
whatever.  There  is  no  discretion  in  the  matter ;  a  joint  note  by  the 
parties,  ipso  factoy  operates  a  transference^the  expression  being, 
^^  such  cause  shall  be  so  transferred'' — as  the  parties  desire  it  Thus, 
the  principle  of  the  new  Act  will  in  effect  oe  this :  while,  for  the 
sake  of  public  convenience,  the  right  to  select  his  own  judge  is  taken 
away  from  one  of  the  parties  to  a  suit  (the  pursuer),  it  is  uncon- 
ditionally vested  in  both.  This  was  precisely  the  position  assumed 
by  many  in  the  former  discussions  that  took  place  on  this  subject 
If  the  advocates  of  the  change  denied  the  right  of  a  pursuer  to  choose 
the  judge  who  was  to  determine  his  cause,  any  more  than  the  de- 
fender, no  one  ever  went  the  length  of  maintaining  that  it  was  not 
competent  to  both  when  they  saw  their  way  to  an  agreement  on  the 
subject.  It  is  to  be  observed,  however,  that  though  a  great  deal 
may  be  said  in  favour  of  this  construction,  it  is  not  the  only  one  of 
which  the  section  is  capable.  The  cases  in  which  the  transference 
is  competent  must, — (1.)  be  enrolled  in  tlie  Bolls  of  either  Division 
of  the  Court  after  the  1st  November ;  (2.)  the  transference  is  to 
take  place  from  the  Bolls  of  the  Division  in  which  they  are  enrolled. 
The  question  therefore  remains,  whether  the  words  only  apply  to  those 
cases  which  have  not  been  operated  upon  by  the  Lord  President; 
and  whether  compliance  with  Sections  I.  and  II.  may  not  practically 
take  away  the  right  which,  by  section  VII.,  is  given  to  tlie  parties. 
No  doubt  an  attempt  will  be  made  to  give  it  this  limited  riding ; 
but  the  lapse  of  a  few  days  will  settle  the  question. 

Among,  the  events  of  the  past  month,  is  the  meeting  at  Birming- 
ham of  the  National  Association  for  the  Promotion  of  iSxual  Science, 
— a  society  which  has  been  instituted,  it  appears,  as  asafety-valirefor 
those  innumerable  theorists  who  are  now  so  ailigent  in  the  above  rather 
extended  field  of  inquiry.    It  has  been  founded  apparently  on  the 
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model  of  the  British  Association  ;  bat  while  this  body,  dealing  with 
experimental  science,  produces  annaally  something  new  and  tangible, 
the  results  of  actual  discovery,  we  fear  that  this  new  institute  will  end, 
as  it  has  begun,  in  mere  vague,  indefinite,  and  conflicting  talk.  Such 
must  be  the  result  of  the  deliberations  of  a  mixed  assembly,  gathered 
indiscriminately  from  all  classes  of  the  community  and  all  comers 
of  the  country,  dealing  with  questions  so  complex  and  varied,  and 
mandated  with  contvibutions  in  which  every  little  pet  point  is  exa- 
mined and  treated  from  so  many  di£Perent  points  of  view.  In  the 
department  devoted  to  jurisprudence  and  the  amendment  of  the 
law,  the  discussions  were  scarcely  more  satisfactory  than  in  the 
other  sections.  Little  that  was  new  was  struck  out,  and  nothing 
definite  fixed;  and,  indeed,  how  could  it  be  otherwise,  when  the 
discussions  ranged  firom  the  consideration  of  the  minute  details  of 
bankruptcy  to  the  development  of  the  wildest  dreams  of  the  legal 
visionaiyt  One  sanguine  gentleman,  for  example,  proposed  the 
establishment,  for  the  benefit  of  poor  suitors,  of  an  institution  to  be 
called  **  The  Free  Conference  Hall " — a  building  to  be  erected  by 
GoTemment,  and  supported  by  voluntary  contributions.  This  was 
to  be  a  species  of  legal  hospital  for  the  cure  of  all  kinds  of  wrong, 
or  rather,  a  kind  of  dispensary  for  the  gratuitous  supply  of  legal 
advice.  Attendance  was  daily  to  be  given  for  that  purpose  by 
several  hundred  barristers  and  attomies,  who  would  consider  every 
case  presented  to  them  firee  of  cost ;  and  in  certain  circumstances 
the  institution  itself  would  undertake  the  conduct  of  any  litiga- 
tion the  unfortunate  client  might  find  requisite  to  relieve  him  from 
his  misery.  If  the  bold  author  of  this  rather  wild  scheme  had  duly 
considered  the  subject,  he  would  have  ibund  that  his  whole  object 
would  have  been  sufficiently  gained  by  the  simple  adoption  in 
England  of  our  Scotch  rules  as  to  suing  in  forma  pauperis^ 
whereby  no  man  can  by  any  possibility  be  excluded  from  the 
courts  of  justice  on  account  of  his  poverty ;  and,  at  the  same 
time,  there  is  full  security  against  the  abuse  of  the  privilege, 
by  the  preliminary  inquiry  into  (1)  the  party's  circumstances,  and 
(2)  the  le^  aspects  of  his  case.  Another  scheme,  we  confess,  was 
far  too  grand  for  our  comprehension.  It  was  what  the  author 
called  the  "  recordation  "  of  tne  law  for  the  guidance  of  the  Govern- 
ment and  people,  and  for  facilitating  the  codification,  the  improve- 
ment, the  aoministration,  and  the  observance  of  the  law.  This  object 
was  to  be  attained,  in  the  opinion  of  the  fond  parent  of  this  hopeful 
project,  by  "  a  record  being  kept  and  systematically  made — well 
indexed,  and  deposited  in  a  place  where  it  would  be  accessible  to  all 
interested  in  seeing  it  I"  But  while  the  explanation  and  discussion 
of  these,  and  like  rude  notions,  are  calculated  to  provoke  a  smile 
from  a  practical  lawyer  at  the  whole  gathering,  the  transactions, 
when  printed  and  published,  will,  in  many  respects,  be  exceedinglv 
interesting, — especially  so,  were  the  debates  on  the  transfer  of  lana, 
and  die  reform  of  the  English  law  of  bankruptcy, — ^both  of  which 
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questions,  it  would  appear,  can  only  be  settled  by  borrowing,  as 
usual,  to  a  very  large  extent  from  our  Scotch  practice.  On  tbe 
whole,  the  roost  satisfactory  view  which  can  be  taken  of  the  meet- 
ing, is  the  evidence  it  affords  of  the  importance  that  is  attached  by 
our  leading  public  men  to  the  amendment  of  the  law  as  a  branch  of 
social  progress,  now  that  all  the  great  political  questions  are  dead, 
and  party  strife  has  been  buried  with  them  in  their  grave. 

The  Circuits,  this  autumn,  had  no  feature  calling  for  remark, 
save  the  continued  falling  off  in  this  branch  of  business.  At 
Glasgow,  a  novel  difficulty  occurred,  which  caused  consider- 
able dissatisfaction.  The  Court  was  to  have  met  on  Tuesday, 
the  29th  September;  but  on  that  day  an  unusually  protracted 
inauiry  (the  Falkirk  Bank  case)  was  still  in  progress  at  Stiriing 
before  Lord  Handvside, — his  colleague,  hord  Uowan,  having  left 
the  day  before,  with  the  view  of  opening  the  Court  at  Glasgow. 
Notwithstanding,  however,  the  attendance  of  jurors,  witness^ 
counsel,  and  officials,  his  Lordship  discovered  that,  till  the  case  at 
Stirling  was  over,  this  could  not  be  done,  in  consequence  of  tbe 
terms  of  the  Act  of  Adjournal  making  the  appointments  for  the 
Circuit.  We  believe  the  Act  appoints  the  Court  to  meet  at  In- 
verary,  thereafter  at  Stirling,  and  thereafter  at  Glasgow ;  and  bis 
Lordship  held  that  the  use  of  this  word  ^^  thereafter/*  implied  that 
the  Court  was  not  to  be  opened  at  Glasgow  until  the  conclusion 
of  the  business  at  Stirling.  But  it  must  be  remembered,  that  al- 
though this  word  was  used,  the  Act  also  named  a  day,  viz.,  the  29th 
September,  on  which  the  Court  was  to  meet  at  Glasgow ;  from 
which,  we  think,  the  fair  inference  is,  that  the  true  meaning  of  the 
word  ^^  thereof tef'*  is,  after  the  day  last  named, — ^that  is,  the  2dd 
September,  when  the  Court  was  to  meet  at  Stirling.  And  we  are 
strengthened  in  this  supposition  by  the  Act  of  Adjournal  of  3d 
September  1708,  which  seems  to  have  been  enacted  to  meet  just 
such  a  case  as  here  occurred.  It  declares  ^^  that  either  of  the  two 
Judges,  sent  on  any  of  the  two  Circuits,  mav  proceed  to  basiness 
in  the  neeeseartf  absence  of  his  colleague."  This  clause  was  repeated 
in  the  subsequent  Act  of  20  Geo.  U.,  c.  43.  Was  Lord  Handy- 
side's  absence  at  Stirling  on  this  occasion  not  necessary  ? 

But  even  admitting  tnat  Lord  Cowan  was  ri^t  in  his  construc- 
tion of  the  Act  of  A^oumal  (and  in  what  we  have  said  we  wish  to 
be  understood  as  speaking  with  all  deference  to  his  Lordship),  it 
may  be  observed,  that  it  must  have  been  known  that  the  case 
at  Stirling,  to  which  we  have  referred,  would  occupy  a  very  con- 
siderable time,  and,  if  so,  why  was  the  day  for  the  Glasgow  Circuit 
fixed  so  early  as  the  29th  September? 

At  all  events,  there  can  be  no  use  of  inserting  in  the  Act  of  Ad- 
journal this  word  ^^  tbereafter,**  which  seems  to  have  caused  all  tbe 
mconvenience  on  this  occasion.  It  is  sufficient  under  tbe  Acts  to 
name  a  day  on  which  the  Court  is  to  be  held  at  each  place;  and  if 
Lord  Cowan's  construction  of  the  Act  of  Adjournal  in  this  instance 


1857.]  REVIEW  OF  THE  MONTH.  Ml 

be  sustained,  we  submit  that  the  word  might  in  fature  be  omitted 
with  propriety. 

While  on  this  subject,  we  may  take  the  opportunity  of  submitting 
the  propriety  of  instituting  in  Scotland  some  kind  of  Criminal  Re- 
yiew,— whereby,  as  in  England,  the  judges  on  Circuit  would  have 
an  opportunity  of  reserving  questions  of  law  for  after  consideration. 
This  IS  one  of  the  points  discussed  by  Lord  Cockbnm  in  his  well- 
known  article  on  ^  Scotch  Criminal  Jurisprudence  and  Procedure," 
in  the  Edinburgh  Review  for  January  1846  (Vol.  83,  p.  207) ;  and 
it  cannot  be  better  stated  than  in  his  Lordship*s  words  : — 

*^  No  mdgment  pronounced  by  the  Supreme  Criminal  Judges,  whether  sit> 
ting  «rflectively  as  the  High  Court  of  Justiciary,  or  singly,  at  Circuits,  is  liable 
to  my  process  of  legal  review,  even  before  that  Court  itself.  Erery  judgment 
i*  final  and  irreversible.  This  may  be  right ;  or  it  may  be  wit>ng.  But  this 
>t  least  is  eertaia,  that  wherever  jadgments  are  irreversible,  Courts  should 
have  ample  time  to  consider  them  b^ore  they  are  delivered.  The  Scotch 
Coort  has  ample  time  for  this,  where  the  point  to  be  disposed  of  occurs  be- 
fore the  jury  are  sworn,  or  after  they  are  dittcharged — ^that  is,  before  or  after 
tritL  Ikit  if  it  ocetin  during  trial,  then,  a§  there  u  no  jxneer  of  reeerting  if, 
it  mnit  be  finally  settled  on  the  spot.  It  may  be  argued ;  but  this  must  be 
(inne  it  the  moment. 

The  consequencea  are,  that  the  trial  is  obstructed  ;  legal  questions  may  be 
ill  diKUbsed,  and  ill  decided  ;  and  even  when  well  decided,  the  judgment  loses 
the  Mtherity  imparted  by  thought  and  consultation.  The  impossibility  of 
Ittring  these,  often  reduces  Courts  to  the  greatest  pain  and  alarm.  No  counsel 
an  have  his  loinB  always  girt  up.  They  are  all  liable  to  be  taken  short.  And 
00  judge's  head  is  always  clear,  or  his  memory  always  loaded  with  a  full  and 
^ceeeetble  cargo  of  authorities.  Both  are  necessarily  impatient ;  for  the  trial 
is  Mopped.  The  hour  of  liberation  is  deferred.  Brevitv  is  the  only  tolerated 
fittae.  His  Lordship  attempts  to  quash  the  bar  by  a  sadden  show  of  apparent 
KQowledge ;  and  the  bar  strains  itself  to  paralyse  him  by  precedents  which,  on 
the  instant,  he  cannot  8jppreciate«  or  sophistry  which  he  cannot  at  once  detect. 
Ammunition  is  rushed  lor  into  the  arsenal  of  the  adjoining  libraty ;  and  should 
a  learned  pundit  chance  to  appear,  he  is  like  to  be  torn  to  pieces  for  an  opinion, 
^7  hoih  sides.  All  this  only  thickens  the  caldron.  The  p<ior  distresseo  judge 
pcnptres,  and  tries  to  lode  wise  and  easy.  But  he  can  do  nothing,  and  groans 
inwardly,  when  the  bar  at  last  stops.  Cmnpelled  then  to  do  something,  he 
first  makes  a  struggle  to  evade  deciding ;  which  failing,  he  endeavours  to 
^pe  behind  some  general  maxim  ;  which  all  failing,  he  relieves  himself  by  a 
^npente  plunge,  and  decides ; — conscious,  however,  that  he  would  perhaps 
^«  been  as  right  if  he  deci<ied  exactly  the  opposite  way.  Nor  are  the  throes 
^  s  C^it,  consisting  of  several  judges,  less  severe.  The  wisdom  that  is  in  the 
i^oltitude  of  councillors,  only  exists  when  they  have  time  to  consult.  Without 
this,  multitude  only  multiplies  doubts  or  confirms  rashness.  And  during  this 
?^Qg  parenthesis,  what  are  the  jury  doing  ?  Yawning  and  forKctting ;  and 
joinmg  j)^  audienoe  in  its  surprise  at  the  curious  niceties  on  whkh  men's  Uvea 

**  The  remedy  for  all  this  is,  to  empower  the  Court  to  reeervepomte  of  law, 
^<t  to  receive  verdicts,  and  to  pronounce  sentences,  subject  to  this  reservation. 
^«  have  heard  of  objections  to  this  ;  but  none  that  any  man  would  state, — 
ttone  that  any  child  could  not  refute." 


**'«*  I.— wo.  W.  HOVEMBER  1857. 
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Political  Progress  not  necessarily  Democratic :  or  Relative  Eqmlitj! 
^  true  Foundation  of  Liberty.  By  James  Lorimer,  Ekj.. 
Advocate.     London  and  Edinburgh ;  Williams  and  Noi^te. 

This  is  a  thoughtful  and  learned  book.  To  these  Qualities  in 
point  of  substance,  it  unites  the  advantage  in  point  of  fonn,  of  an 
easy  and  elegant  style,  the  fittest  exponent  of  so  much  thoughttnl- 
ness  and  learning.  Let  no  one  take  fright  at  its  title,  which,  afit?r 
the  academic  fashion  of  older  times,  sets  forth  the  author^s  thesis  is 
two  pithy  alternatives.  If  you  begin  to  read  at  all,  you  will  assuredlj 
read  through  with  pleasure  and  profit,  the  three  hundred  wide- 
printed  pages  of  which  this  small  volume  consists. 

We  make  no  sort  of  apology  for  introducing  it  to  the  notice  of 
our  readers.  The  mutual  relations  of  the  citizen  and  the  state  lie 
within  the  domain  of  public  law,  which  this  Journal,  consistently 
with  its  title,  can  scarcely  pass  by  as  a  foreign  region ;  for  we  daini 
as  ours  the  philosophy  of  Jurisprudence,  as  well  as  its  points  of  law 
and  its  forms  of  process.  We  have  appropriately  chosen  for  this 
short  excursus  a  quiet  season  of  the  year,  when  the  roar  of  litigation 

(thanks  to  a  recent  statute]  is  yet  unheard  in  our  superior  courts  of 
aw,  and  when  the  Lord  Advocate  and  Mr  Dunlop  still  rest  from 
their  legislative  labours. 

Let  us  briefly  state  the  aims  of  Mr  Lorimer^s  book. 
There  is  a  force  in  modem  societies,  which,  in  the  opinion  of  men 
who  observe  and  think,  tends  more  and  more  to  absorb  all  other 
social  influences,  and  to  reign  exclusively  in  their  stead.  Thattbrce 
is  Democracy.  Its  ultimate  and  complete  form  is  universal  suffrage, 
together  with  the  substitution  of  pledged  delegates  in  the  room  ot 
representatives  intrusted  with  freedom  of  speech  and  vote.  Dem<? 
being  too  numerous  for  our  modem  Agora,  is  to  be  present  there  bv 
mandatories  having  no  other  mission  man  to  declare  and  enforce  hi^ 
sovereign  will.  Tnis  is  the  state  of  things  of  which  Mr  Lorimer 
gays : — 

"  That  the  rule  of  the  naxnerical  majority  is  the  degenerate  form  to  which 
not  only  popular  governments  are  prone,  but  that  it  is  the  final  form  o^  ^^gf 
neracy  ot  aft  goyernments  whatsoever.  In  every  case,  the  change  hy  which  it 
is  introduced,  is  the  last  act  of  social  organic  existence,  and  its  troabled  svsj 
the  death-bed  sickness  of  the  body  politic.*' 


From  Monarchy,  and  its  corrupt  form  Tyranny  (in  specii)j  *J 
Aristocracy,  and  its  corrupt  form  Oligarchy ;  and  tnence  lower  sW 
to  Commonwealth,  and  its  corrupt  form  Democracy;  beyond  which 
lie  Anarchy,  and  the  necessity  of  constructing  society  anew  out  ot 
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its  ruins, — such  is  the  fatal  cycle  to  which  nations  are  prone.  To 
escape  from  it  was  the  leading  thought  of  ancient  political  pliiloso- 
uhers,  and  ought  to  be  the  dbief  care  of  their  modem  successors. 
3lr  Lorimer  takes  no  gloomy  or  fatalist  view  of  the  matter,  as  the 
following  eloquent  passage  sufficiently  proves  : — 

^  The  n^ponse  thus  pronounced  by  the  oracle  of  experience  in  the  ancient 
world,  as  read  by  its  most  cunning  interpreters,  is  a  solemn,  and,  at  first  sight, 
a  rery  sorrowful  one  for  human  progress.  The  last,  and,  as  it  appeared,  the 
inrariable  result  of  political  development,  was  a  form  of  government  which 
rendered  progress  impossible  ;  and,  there  being  no  standing  still,  decline  conse- 
queDtly  became  inevitable.  According  to  this  theory,  when  the  last  stage  had 
been  reached,  there  was  nothing  further  to  be  done  but  to  permit  society  to  re- 
wire itself  into  its  elements^  and  again  to  recommence  the  dreary  cycle  which 
was  sgaiu  to  terminate  in  a  similar  dissolution.  That  an  organization  which 
kd  attained  its  completion  should  fall  to  pieces  and  crumble  away,  till  in  the 
end  it  served  no  other  purpose  than  to  fertilize,  by  its  traditions,  tlie  soil  from 
which  a  fresh  and  vigorous  political  life  is  to  spring,  seems  so  much  in  harmony 
with  the  general  scheme  of  the  world's  government,  that  mankind  have  made 
np  their  minds  to  It  pretty  much  as  they  have  done  to  their  own  dissolution. 
And,  perhaps,  they  have  been  right  in  doing  so ;  at  all  events,  the  world's  pre- 
vious history  furnishes  us  with  uo  secure  ground  for  asserting  that  they  nave 
been  wrong.  But  the  analogy  between  the  physical  and  the  social  world  in 
this  respect,  though  a  striking,  is  not  in  reality  a  close  one.  As  regards  the 
disolotion  of  animals  and  plants,  our  Induction  is  sufficiently  extensive  to 
warrant  an  universal  conclusion ;  and  even  if  it  had  been  far  less  extensive  than 
it  U,  the  similarity  between  the  animal  and  vegetable  organizations  which  now 
eiist,  and  those  which  have  ceased  to  exist,  is  so  great,  and  the  surrounding 
circuinstanees  so  nearly  identical,  as  to  give  to  the  conclusion  a  very  high  pro- 
bability. In  politics  all  this  is  reversed.  The  instances  are  so  few  as  scarcely 
to  warrant  any  conclusion  at  all ;  and  if  they  were  far  more  numerous  than 
they  are,  thfir  character  is  so  dissimilar,  and  the  circumstances  in  which  they 
&te  placed  su  wholly  unlike,  as  almost  to  defy  the  a)>plication  of  induction  alto- 
gether. The  question,  however,  whether  any  society  can  be  rendered  abeo- 
iutely  permanent  [permanent,  $.«.,  whilst  human  affairs  remain  as  they  have 
hitherto  been — ^for  the  world,  too,  has  Its  day],  is  a  question  which  is,  and  is 
bkely  to  continue  to  be,  insoluble  by  mankind.  But,  like  moet  insoluble  ques- 
tioQs,  it  is  one  which  happily  does  not  bear  on  our  present  conduct.  Whether 
there  be  absolute  limits  to  the  peifectibility  and  endurance  of  social  organiza- 
tion  or  not,  is  a  matter  of  no  practical  moment,  so  long  as  it  is  clear  that  these 
limits,  if  they  exbt,  are  separated  from  our  present  position  by  a  vast  un- 
trodden region  which  is  as  open  to  human  endeavour  as  any  over  which  man- 
l^iod  have  hitherto  passed." 

Shall  the  democratic  tendency  which,  in  various  degrees,  is  found 
cvenrwhere  alive  and  energetic,  be  met  by  direct  opposition;  or 
shall  it,  on  the  contrary,  be  dealt  with  as  a  power  too  strong  to 
yield  up  its  claims  either  to  suasion  or  to  force,  but  capable,  never- 
theless, of  salutary  regulation  t  The  latter  alternative  is  Mr 
Lorimer^s  answer  to  tins  question,  and  it  is  ours  also.  Let  us 
'tccept  the  democratic  tendency  so  far  as  to  bestow,  by  decrees,  on 
tvery  citizen  of  the  state  some  voice  in  public  ailaii*s,  ijrovided  due 
^ecurity  be  taken  that  the  wealth  and  traditions  of  the  nation,  its 
intelligence  and  its  morality,  shall  have  their  due  weit;ht  in  the 
national  councils.     For,  as  Mr  Lorimer  well  remarks, — 
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'*  If  the  nobler  inflacDces  of  society  are  impeded  in  their  action,  if  the  voices 
of  the  pmdeni  and  the  virtuous  are  unheard,  the  loss  to  the  commamtv  is  tb« 
same,  whether  they  be  drowned  in  the  shouts  of  an  infuriated  noble,  or 
silenced  by  the  constitutional  action  of  misdirected,  though  in  the  last  instance, 
pt^rbape,  inevitable  legislation." 

To  save  modem  civilization  from  this  fatal  result,  we  conceive  to  be 
the  true  political  problem  of  our  times.  Mr  Lorimer  does  not  de- 
finitely state  and  defend  certain  positive  and  specific  modes  of  solu- 
tion. He  hints  at  a  graduated  suffrage,  as,  for  example,  a  doable 
vote  to  all  who  paj  income- tax;  the  parliamentary  representation  of 
learned  bodies,  as  such  ;  the  electoral  firanchise  to  be  bestowed  on 
men  whose  position,  whether  wealthy  or  not,  is  socially  important; 
the  endowment  of  a  learned  class  for  the  purpose  of  what  oe  terms 
the  higher  instruction  as  distinguished  from  school  teaching.  These 
proposals,  we  repeat,  are  not  made  in  that  definite  shape  whick 
either  invites  or  admits  of  discussion.  Our  author  rather  confine 
himself  to  the  more  general  considerations  which  should  guide  poli- 
tical reformers.  His  endeavour  is  not  so  much  to  solve  the  pro- 
blem, as  to  fix  its  conditions ;  not  so  much  to  answer,  as  to  state 
that  prudens  questioj  which  in  the  opinion  of  Lord  Bacon,  is  dimr 
dium  scienticB.  And  he  rightly  generalizes  that  problem  in  the  re- 
conciliation of  those  two  doctrines — the  doctrine  of  conservatism, 
and  the  doctrine  of  progress — of  which  the  perpetual  claims  and 
conflicts  make  up  the  whole  of  political  history.  The  passage  con- 
taining this  statement  will  serve  as  an  excellent  example  of  the 
eclectic,  and  generally  impartial  spirit,  in  which  the  whole  book  is 
written : — 

"  The  tme  problem  of  politics,  as  it  seems  to  ns,  consists  in  the  recoa- 
ciliation  of  the)ie  two  generic  political  doctrines,  and  of  the  attendant  Bjx'eific 
doctrines  which  they  have  respectively  assembled  round  theni»  wherever  tbesf 
are  legitimately  deduced.  If  this  can  be  aocomplishedy  j>r  even  demonstfsted 
to  be  theoretically  possible,  the  applicability  of  both  these  doctrines  in  tb«ir 
fullest  acceptation,  will  be  vindicated,  and  the  way  will  be  found  for  building 
up,  out  of  tne  scattered  results  of  human  experience,  a  system  of  harmonious 
political  doctrine. 

'*  In  using  the  word  reconciliation,  however,  we  must  at  once  distingui^ 
between  the  sense  we  mean  to  convey,  auti  that  mechanical  mode  of  dispel 
ing  of  a  difference,  which  consists  in  mutual  concessions.  Such  concessions)  for 
the  most  part,  imply  a  giving  up,  on  both  sides  indiscriminately,  of  truth  m 
•  error,  the  single  object  being  to  produce  a  point  of  meeting.  By  this  means  it 
is  obvious  that  though  a  course  of  conduct,  generally  moderate  and  freqoentlv 
prudent,  may  be  determined  on,  no  higher  or  more  complete  truth,  and  conM- 
quently  no  more  consistent  principle  of  action,  can  possibly  be  attained.  By » 
reconciliation  between  conflicting  doctrines,  on  the  contrary,  we  anderttand  m 
elimination  from  each  of  the  elements  of  falsehood  by  which  the  conflict  is  oc- 
casioned, leaving  as  a  residuum  the  essential  truths  between  which  conflict  i^  of 
course,  impassible." 

We  have  felt  strongly  tempted  to  quote  some  well-written  lin» 
on  the  political  condition  and  prospects  of  Franca  (p.  62) ;  but  lack 
of  space  compels  us  to  refrain.    It  is  right,  however,  to  correct  an 
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inadrertenoe  on  a  point  of  French  constitutional  hbtory,  occurring 
in  a  note  to  page  167.  We  find  it  stated  there^  that  under  the  rei^n 
of  Louis  Philippe^  the  members  of  the  Lower  Chamber  were  paid. 
The  matter  stands  thus.  Shortly  after  the  Bevolution  of  1830,  when 
the  electoral  code  was  undergoingrevision,  a  proposal  was  made  to 
give  members  of  the  C{^amber  of  Deputies  twenty  francs  a-day,  and 
their  travelling  expenses.  But  the  proposal  was  negatived,  and  tlie 
following  enactment  was  carried:  ^^Les  d^put^  ne  re^oivent  ni 
traitement  ni  indemnity.'' ^  A  different  rule,  as  is  well  known,  pre- 
vailed during  the  republican  interregnum  between  the  down&Il  of 
Louis  Philippe  and  the  coup  cC^tai  of  December  185L 

A  fiu"  graver  error,  in  our  opinion,  is  the  judgment  pronounced 
by  Mr  Lorimer  (p.  223)  on  M.  Guizofs  Origines  du  Gouvemement 
BSpr^entatif,  founded,  as  we  thinky  upon  an  entire  misconception  of 
M.  Gruizot's  meaning.  That  eminent  man,  the  most  wisely  conser- 
vative of  French  statesmen,  and  the  very  foremost  of  modem  thinkers 
on  the  philosophy  of  history,  never  proposed  the  suffirage  as  a  mere 
corrective  of  social  evils  endured  by  the  classes  who  claim  it,  or  as  a 
sop  for  public  discontents.  He  is  neither  a  political  sceptic,  nor  an 
associate  of  Louis  Blanc  and  Ledru  Rollin.  Not  only  his  entire 
public  life,  but  the  book  under  Mr  Lorimer^s  criticism,  conclusively 
answers  any  such  (perhaps  unintentionally)  implied  imputation. 
Out  of  the  older  history  of  Europe  M.  uuizot  orings  forth  into 
view  the  primary  elements  of  representative  government,  and  shows 
how,  through  numberless  vicissitudes  and  difnculties,  they  grew  into 
strength,  until,  in  En^cland  at  last,  they  obtained  a  complete  and 
permanent  victory.  What  then  is  it  wnich  representative  govern- 
ment does  ?  Putting  aside  altogether  the  aouverainete  de  droit  which 
belcMigs  to  no  one,  and  by  claiming  which,  Monarchy,  Aristocracy, 
and  Conunonwealth  respectively  degenerate  into  three  different  forms 
of  tyranny,  representative  government  seeks  out  those  social  influ- 
ences which  derive  from  public  reason  and  public  morality  their 
title  to  govern  society.  Tnese  are  the  nation's  wealth,  its  old  tra- 
ditions, its  enlightenment,  and  its  justice.  To  these  M.  Guizot 
gives  the  name  of  pouvoira  de  droit.  When  they  receive  legal 
recognition,  and  are  incorporated  into  the  constitutional  powers 
which  bear  actual  rule  among  men,  he  calls  HtkeoL  pouvoirs  defait. 

Conversely,  and  passing  from  the  province  of  theoretical  politics 
into  that  of  practical  good  government,  he  states  it  to  be  the  duty 
of  the  pauvoira  de  faii,  whether  they  consist  of  Monarchy,  Aristo- 
cracy, or  Commonwealth,  to  justify  their  existence  more  and  more, 
|)y  giving  increased  legal  effects  and  guarantees  to  those  social 
influences  which  have  already  been  described  as  pouvoirs  de  droit. 

These,  briefly  stated,  are  M.  Guizot*s  views,  of  which  Mr  Lorimer 
says,  that  they  are  the  very  converse  of  his  own.     Our  author  is 

^  Art.  69  du  Code  Electoral,  19  Avril  1831, p.  198  of  the  Slat  volume  of  the 
(^oU^ion  de§  Loix  [in  the  Advocates'  Library  J. 
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mistaken.  On  the  true  purposes  of  representative  government  he 
is  at  one  with  the  great  historian  and  philosopher.  M.  Guizot,  it 
is  true,  would  limit  political  recognition  and  effect  to  those  existing 
social  influences  which  derive  their  title  to  rule  society  from  reason 
and  justice;  a  limitation  which  we  rather  understand  Mr  Lorimer 
to  reject.  But  even  this  difference  of  opini<yi,  if  it  exist,  has  little 
practical  importance;  for,  in  any  country  ripe  for  representative 
government,  the  predominant  social  influences  are  precisely  those 
of  which  reason  and  justice  require  the  conversion  into  political 
power.  This  conversion  is  both  by  Mr  Lorimer  and  M.  Guizot 
thought  to  be  the  proper  function  of  representative  government. 
The  apparent  conflict  of  opinion  between  them  is  due  to  a  mis- 
translation. Existing  social  influences  are  what  Mr  Lorimer  under- 
stands by  pouvoirs  de  fait.  In  M.  Guizot's  book  the  phrase  never 
bears  that  meaning;  on  the  contrary,  it  invariably  signifies  the 
powers  actually  vested  with  legal  authority,  such  as  king,  parliament, 
courts  of  judicature,  magistrates,  electors;  in  a  word,  the  '^powers 
that  be."  Property,  for  example,  when  it  is  merely  an  existing  social 
influence,  is  not  yet  a  pouvotV  d«/atY;  it  is  still  in  the  category  of 
"  powers  that  ought  to  be" — pouvoirs  de  droit,  Mr  Lorimer  (p. 
244)  expressly  calls  it  a  pouvoir  de  fait.  It  becomes  so,  it  takes 
its  place  among  the  powers  that  be  (pouvoirs  de  foit\  only  after  it 
has  received  that  political  recognition  and  effect  to  which  it  is 
entitled. 

There  are  some  other  points  on  which  Mr  Lorimer^s  views  seem 
open  to  criticism.  It  is  not  easy,  for  example,  to  perceive  how  in 
any  nation,  and  at  any  one  time,  the  will  of  the  majority  on  any 
subject  can  be  opposed  to  the  general  will  (note,  p.  17);  nor  to 
understand  the  latter  phrase  in  any  other  sense  than  the  will  of  an 
overwhelming  majority  of  those  who  have  any  thought  or  feeling  at 
all  on  the  subject  in  question  ;  a  numerical  majority  so  large  that 
it  becomes  unnecessary  to  take  any  account  of  the  dissentients. 
Neither  can  we  see  (note,  p.  171)  that  the  Revolution  of  1688,  if  it 
be  justifiable  at  all,  can  be  logically  or  indeed  intelligibly  justified  on 
any  other  principle  than  this,  that  the  king  had  broKen  the  contract 
with  his  people,  i.^.,  had  violated  the  obligations  towards  his  people 
imposed  on  nim  by  his  office.  But  we  feel  this  to  be  mere  carping' 
at  small  points  in  a  book  as  to  which  all  our  sympathies  are  in 
unison  with  the  writer^s  general  purpose  and  spirit.  We  wish  him 
all  success  in  the  field  of  thought  he  has  chosen,  trodden  by  so  few 
of  our  fellow-countrymen  in   modern   times.      Will  Mr  Lorimer 

I)ardon  our  presumption  in  acting  towards  him  the  part  of  counsel- 
ors ?  Let  nim  henceforth  give  us  less  of  Dahlmann,  of  Stahl,  and 
of  Aristotle,  pleasant  as  his  pages  are  made  by  the  judicious  eru- 
dition that  adorns  them.  Let  him  abound  more  in  historical  illus- 
tration ;  for,  after  all,  to  the  test  of  history  must  all  speculations 
in  jwlitical  science  necessarily  be  brought. 
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To  any  one  who  feels  unduly  alarmed  at  the  progress  of  demo- 
cracy in  modem  times,  we  heartily  commend  this  book  as  an 
excellent  example  of  that  tone  of  thought  best  fitted  to  quell  these 
unreasonable  terrors.  We  should  also  lay  before  such  an  one  the 
wise  and  eloquent  words  of  a  man  still  honoured  by  his  disciples  as 
conspicuous  among  the  wisest  and  most  eloquent  leaders  of  thought 
in  France ;  we  mean  Royer-Collard.  In  the  days  of  Louis  XVIII., 
an  orator  of  the  stand-still  school  in  politics  exclaimed  pathetically, 
in  the  Chamber  of  Deputies :—"  Democracy  now  runs  m  overflow- 
ing channels"  (La  democratic  coule  k  pleins  bords).  Royer-Col- 
lara  answered  him  thus : — "  If  by  democracy  you  mean  the  ever 
increasing  progress,  in  these  last  ages,  of  industry,  of  art,  of  laws,  of 
manners,  of  Knowledge,  I  accept  such  a  democracy ;  and  for  my 
part,  far  firom  blaspheming  against  my  own  times,  I  thank  Provi- 
aence  for  having  brought  me  into  the  world  at  an  era  when  a  greater 
number  of  Goas  creatures  have  been  called  to  participate  in  the 
virtues,  the  well-being,  the  enlightenment,  at  one  time  reserved  for 
a  few  among  the  sons  of  men." 


MR  DUNLOP  AND  THE  COURT  OF  SESSION  BILL. 
(To  ths  Editor  of  the  Journal  of  Jurisprudence.) 

Sir, — In  your  indignation  against  the  ailthora  of  the  Coart  of  Session  Bill, 
you  do  injustice  to  one  who  deserves  well  of  his  country.  I  am  neither  a  member 
of  the  Bar  or  a  W.S. — but  I  protest  against  being  held  as  acquiescing  in  the 
judgments  which  are  said  to  have  been  pronounced  by  these  bodies  upon  Mr 
Dnnlop  8  Registration  of  Leases  Bill.  1  have  read  the  Act  now  after  it  has 
become  law  ;  but  I  never  read  more  than  the  marginal  rubrics  of  the  Bill, 
and  I  certainly  never  wasted  a  moment  in  reading  the  reports  of  my  brethren 
upon  it,  until  I  have  been  stimulated  to  do  so  by  your  reproaches,  if  it  was 
condemned  by  my  brethren,  I  demur  to  being  held  as  concurring  in  that  con- 
demnation. In  this  I  am  not  singular, — I  have  precognosoed  other  members 
of  that  branch  of  the  profession  to  which  I  belong,  as  to  whether  they  were  In 
a  state  of  more  perfect  knowledge  npon  the  subject  than  myself ;  and  of 
course  I  found  they  had  neither  read  the  Bill  nor  the  reports  of  the  committees 
of  the  body,  nor  did  they  attend  a  single  meeting  on  the  subject  I  knew  of, 
and  cared  nothing  about  all  that  had  b^n  resolved  or  done  upon  the  subject. 
Why  should  they  1  No  one  pays  them  for  the  labour ;  no  one  thanks  them  ; 
and,  as  yon  yourself  say,  the  reports  are  treated  with  indifference  by  Parlia- 
ment. It  is  absurd  to  quote  these  resolutions, — ^nominally  passed  by  the  Faculty 
of  Advocates,  or  the  Writers  to  the  Signet, — as  embodvmg  the  opinions  of  the 
two  professions.  They  represent  nothing  but  the  opinions  of  the  chairman  of  a 
committee,  who  may,  just  according  to  accident,  be  a  very  wise  or  a  very  silly 
person. 

I  had  an  opportunity,  and  leisure  recently,  to  read  all  that  was  written  upon 
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the  sobject  of  the  Registradon  of  Leaiee  Act ;  and  I  eotirelj  eoneor  in  the 
condusioii  to  which  its  learned  author,  supported  by  the  Lord  Advocate, 
arrived,  when  he  followed  his  own  opinion,  and  refused  to  adopt  suggestions  from 
the  Faculty  of  Advocates  and  other  bodies,  that  irritated  the  ulcer  without 
curing  it.  In  refusing  to  concur  in  the  censure  passed  upon  this  measure,  yoa 
know  well  that  I  speak  the  sentiments  of  nine-tenths  of  the  body  to  whiok  I 
belong,  who^  up  to  this  date,  had  treatt^  the  subject  with  equal  indolence  and 
indifference— «nd  who  now  accept  the  Act,  as  one  of  the  best  pieces  of 
practical  legislation  of  recent  years. 

Before  abo  including  Mr  Dunlop  in  your  indiscriminate  censure,  as  to  the 
Court  of  Session  Bill,  it  might  have  been  as  well  to  have  inquired  somewhat 
Into  the  facts.  His  amendtnent  upon  that  Bill,  which  proposed  that  the 
Session  should  begin  on  the  15th  October,  was  overruled  by  the  Qovenimeitt 
in  the  Commons ;  and  had  he  persevered  in  his  opposition,  the  only  result 
would  have  been,  to  have  left  the  Court  in  a  j^oeition  which, — bad  as  it  may 
be  under  the  present  Bill, — would  have  left  it  infinitely  worse.  He  might 
perhaps  have  prevented  the  Billpassiug  into  a  law,  though  he  could  not  have 
carried  his  own  amendment.  Will  any  one  say  that  this  would  have  been  a 
blessing  ?  The  Seccmd  Division  would  have  been  abolished  next  session.  How 
could  I  ever  in  that  case  hope  to  be  a  Lord,  or  Principal  Clerk  of  Session  t— 1 
am,  etc.,  Sunu  Coiqob. 


THE  REGISTRATION  OF  LEASES  ACT. 

(To  the  Editor  of  the  Journal  of  JuritpntdeHee.) 

With  reference  to  the  Registration  of  Leases  (Scotland)  Act»  1857— May  I 
request  attention  to  sections  V.  and  IX.,  and  to  the  relative  forms  of  notarisl 
instruments.  No.  1  of  Schedule  C,  and  No.  1  of  Schedule  F  1  According  to 
these  forms,  the  heir  of  the  original  lessee,  or  of  an  assignee  of  a  lessee,  is  not 
allowed  to  record  the  lease  or  assignation,  unless  he  produce  a  notarial  instru- 
ment, bearing  that  he  has  made  up  his  title  fy  terviee.  Now,  according  to  the 
law  of  Scotland,  the  full  right  to  the  lease  is  transmitted  to  the  heir  without 
any  service,  and  why  should  he  be  required  to  serve  before  he  can  have  it  re- 
corded ?  or,  supposing  a  service  to  be  necessary,  why  should  the  decree  of  ser- 
vice not  be  sufficient  without  a  notarial  instrument  following  upon  it? 

By  section  VII.  and  the  relative  schedule  £,  the  heir  of  a  iwrty  vested  m  a 
lease  recorded  can  make  up  his  title  by  a  writ  of  acknowledgment  from  the 
proprietor  infeft  in  the  lands;  and  according  to  the  form  of  writ  given,  sernce 
IS  not  necessary.  It  does  not  appear  why  it  has  been  thought  necessary  to 
have  a  service  m  the  case  first  mentioned  and  not  in  this. — I  am,  etc 
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SOCIAL  SdBNCE  AND  ITS  RELATION  TO  LEGISLATION. 

The  present  depressed  state  of  political  discussion  is  in  some 
respects  highly  satisfactory  to  the  mends  of  real  progress.  What 
are  by  courtesy  called  parliamentary  questionsy  are  no  longer 
popular;  consequently,  the  strength  which  was  formerly  wasted 
in  party  conflict,  seeks  naturally  a  new  field  for  the  exercise  of  its 
energies.  The  interest  once  felt  in  the  maintenance  of  a  traditional 
parliamentary  warfare  having  vanished,  with  the  disappearance  of 
all  immediate  ground  of  controversy,  the  public  mind  has  happily 
tamed  firom  the  consideration  of  matters  connected  with  the  govern- 
ment of  the  country  we  inhabit,  to  those  pertaining  to  the  constitu- 
tion  of  the  society  in  which  we  live. 

Strange,  that  this  new  movement,  which  was  lately  so  success- 
folly  inaugurated  at  Birmingham,  comes  before  us  even  at  the 
(resent  day  with  much  of  the  charm  of  novelty.  Some  may  have 
^»rd  of  Yico  and  his  Scienza  Nnova,  written  to  ahow  that  the 
Divine  Ptovidence  evolves  itself  in  history  through  the  operation 
of  the  natural  laws  of  the  human  mind ;  and  many  more,  igno- 
rant of  the  works  of  the  Neapolitan,  will  be  at  least  familiar  ^th 
the  writings  of  the  many  contemporary  authors  who  have,  in  this 
centniy,  made  social  science  a  favourite  subject  of  research.  But, 
till  now,  no  one  ever  dreamed  of  attempting  to  make  these  in- 
qniries  the  basis  of  a  8y$tematic  legislative  action.  And,  to  this 
neglect,  we  suspect,  may  be  partly  attributed  the  comparative 
failure  of  all  our  efforts  to  make  a  practical  application  of  the 
truths  known  regarding  social  refonh  and  the  material  comfort 
ef  the  people.  It  is  unhappilv  too  well  known,  that  many  recent 
attempto  at  legislation  regarding  such  questions  as  national  edu- 
cation, public  health,  ana  the  amendment  of  the  law,  have  never 
>Det  with  that  measure  of  success  which  was  as  much  due  to 
their  intrinsic  merits,  as  by  the  necessities  of  the  case  it  was 
jndoubtedly  demanded.  Pamphlets  are  printed,  published,  and 
forgotten ;  a  topic  is  for  a  while  diligently  discussed  by  the  press, 
but  is  never  destined  to  attain  higher  honours  than  that  transient 
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popularity.  If,  perchance,  some  independent  member  yentnies  to 
embody  a  good  suggestion  in  a  Bill,  he  does  so  with  little  hope 
of  its  ever  being  passed  into  law.  The  government,  busy  at  the 
time  with  cabinet  questions,  either  refuses  all  assistance,  or,  perhaps, 
throws  its  weight  into  the  opposite  scale;  while  those  who  are 
not  connected  with  the  administration  jealously  abstain  from  giving 
their  countenance.  In  this  manner  it  has  been  found  necessary 
to  introduce  many  a  good  bill^-now  law — year  after  year,  before 
the  propriety  of  its  enactment  was  apparent,  or  more  properly, 
perhaps,  till  its  merits  could  no  longer  be  concealed.  In  short,  the 
labour  of  working  a  measure  through  Parliament  by  a  private 
member,  without  tne  aid  of  Government,  ^^  the  tremendous  ignor- 
ance," as  it  has  been  called,  of  members  of  Parliament  on  all 
matters  beyond  the  ordinary  range  of  parliamentary  politics,  their 
eager  anxiety  to  entertain  objections,  and  reluctance  to  recognise 
merits,  have  made  indepenc^t  legislation  a  task  of  the  most 
formidable  description,  requiring  name,  courage,  and  industiy,  to 
secure  anything  like  success. 

Now,  among  many  other  purposes  which  will  be  served  by  the 
Association  for  the  Promotion  of  Social  Science,  it  will,  at  least, 
by  enlightening  the  public  mind,  and  forming  public  opinion,  tend 
to  remove  some  of  these  difficulties.  A  great  improvement  may 
therefore  be  anticipated  in  the  character  of  our  legislation.  In 
point  of  iact,  it  will  form  a  species  of  out-door  Parliament,  whose 
members  will  be  all  more  or  less  practically  conversant  with  the 
subjects  they  take  in  hand,  and  whose  deliberations  will  not  be 
affected  by  any  of  those  disturbing  influeooes  to  which  the  House 
of  Commons  is  now  open.  The  results  of  the  interchange  of  ex- 
periences may  assume  the  form  of  recommendations,  on  which 
legislative  action  may  be  taken;  and  it  may  be  reasonably  sup- 
posed* that  any  measure  introduced  under  the  auspices  of  so  in- 
fluential a  society,  will  receive  in  Parliament  an  attention  which  no 
unsupported  member  could  ever  hope  to  secure.  Public  opinion, 
once  farmed  in  the  proper  direction,  is  almost  always  irresistible; 
and  we  therefore  regard  the  new  agency  which  has  been  established 
for  this  purpose,  as  precisely  of  the  kind  which  the  times  required. 
Look,  for  example,  at  the  hard  struggle  which,  for  want  of  such  an 
agency,  Lord  Brougham  has  had  in  carrying  his  various  measures 
through  Parliament.  For  nearly  half  a  century  this  great  statesman 
(^hom  it  is  refreshing  again  to  behold  foremost  in  the  ranks  of  the 
association),  has  laboured  most  unweariedly  in  the  cause  of  social  pro- 
gress ;  but,  considering  the  obstacles  with  which  he  was  met  at  almost 
every  step,  his  success  is  only  due  to  his  unexampled  combination 
of  nerve  and  power.  His  legislative  labours  have  recently  beea 
made  the  subject  of  a  volume,  which  all  interested  in  the  progress 
of  public  opinion  on  domestic  matters,  would  do  well  to  study.' 

1  Lord  Brougham's  Acts  and  Bills  from  1811  to  the  pieseat  time^  now  M 
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They  comprehend  measures  of  the  most  vital  importance  connected 
with  the  Dlave  Trade — the  Law  of  Libel  and  Slander — ^Education 
and  Charities — Chancery  and  Privy  Council  and  Patent  Law — 
Real  Property — Criminal  Law — ^^nkmptcy  and  Insolvency — 
County  Courts — ^Law  of  Evidence  and  Procedure.  Such  a  list  at 
once  shows  what  may  be  accomplished  when  the  proper  agency  is 
sapplied,  and  the  very  wide,  though  now  partially  occupied,  field, 
which  still  invites  the  attention  of  the  reformer. 

The  sphere  occupied  by  "  social  science  "  is  very  extensive ;  but, 
from  the  manner  in  which  each  of  its  branches  comes  home  to  our 
senses,  it  is  as  interesting  as  extensive*  Lord  Brougham,  in  his 
admirable  inaugural  address,  divided  human  sciences  into  the 
metaphysical  and  positive-^the  former  dealing  with  abstract  truth, 
the  latter  with  real  existences.  Of  the  latter,  the  most  important 
relates  either  to  man  as  an  individual  or  as  a  member  of  a  com- 
munity. This  latter  again — apolitical  or  social  science — is  concerned 
with  the  *^  accumulation  and  distribution  of  public  wealth,  the  pros- 
perity or  suffering  of  the  people,  the  quiet  or  disturbed  state  of 
the  country,  the  diffusion  of  knowledge  by  education,  the  moral 
improvement  of  different  classes,  the  action  of  the  law,  and  its 
administration  upon  the  habits  of  the  community,  the  benefits 
which  may  result  from  individual  exertions  unconnected  with  the 
State,  the  increased  efficacy  of  such  exertions  when  made  by  bodies 
of  men,  the  just  limits  of  public  interference  with  private  concerns 
(whether  for  encouragement  or  repression),  the  duties  of  the  State 
in  respect  of  undertaking  works  beyond  the  powers  of  individual 
enterprise,  and  the  limits  of  those  duties,  the  right  and  expediency 
of  public  interference  with  the  authority  or  the  conduct  or  parents 
—these  are  matters  of  distinct  observation  and  connected  with  facts, 
60  as  for  the  most  part  to  admit  of  exact  calculation.  Then  of 
the  paramount  importance  of  these  subjects,  and  the  interest  they 
are  ntted  to  create  beyond  the  other  heads  of  moral  science,  there 
can  be  no  doubt  whatever,  llie  intellectual  or  moral  habits  of 
man,  apart  from  his  conduct,  form  but  a  small,  perhaps  not  the 
most  interesting,  chapter  of  his  history.  But  the  story^lfcational 
affairs,  the  events  or  the  measures  which  change  the  conmlon  and 
influence  the  fortunes  of  the  community  in  whole  or  in  part,  the 
nae  and  decay  of  institutions  affecting  the  welfare  of  millions,  the 
course  of  a  policy  upon  which  depends  the  happiness,  perhaps  the 
existence,  of  a  state,  the  changes  in  the  structure  of  government, 
or  in  its  functions,  as  bearing  upon  the  concerns  of  the  community 
at  Uurge — these  are  subjects  of  the  deepest  interest,  even  in  con- 
templation, but  pressing  still  more  upon  our  earnest  attention 
because  of  their  practical  relations,  and  the  tendency  of  their  dis- 

collectcd  and  ai*ranged  with  an  analytical  review,  showing  their  results  on  the 
Amendment  of  the  Iirw.  By  Sir  J.  E.  Eardlej  Wilinot,  Bart.  London  : 
I/>ngnian  and  Co. 
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cussion  to  produce  active  esertions  for  the  general  good  in  conneo 
tion  with  them." 

We  do  not  stop  to  inquire  what  are  the  facilities  for  cultivating 
this  branch  of  science^  or  whether  it  is,  strictly  speaking,  worthy  ^ 
the  name.  No  doubt  its  facts^  range  over  a  field  so  extensive,  and 
are  at  the  same  time  liable  to  disturbing  influences,  so  Dumeions 
and  frequent,  that  any  generalization  on  the  subject  must,  at  best, 
be  but  an  approximation  to  truth.  Legislation  has  hitherto  been, 
and,  we  fear,  must  continue  to  be,  but  a  science  of  empiricism ; 
but,  even  the  dangers  of  empiricism  lessen  in  proportion  to  the 
opportunities  afforded  for  the  collection  of  its  results^  and  the  caie 
with  which  these  are  generalized. 

At  the  recent  meetmg  at  Birmingham,  it  was  arranged  that  the 
business  of  the  Association  should  be  transacted  in  five  Sections: 
1.  Jurisprudence  and  the  Amendment  of  the  Law  ;  2.  Education; 
8.  Public  Health  ;  4.  Punishment  and  Reformation ;  5.  Social 
Economy ; — presided  over  respectively  by  Lord  J.  Russell,  Sir  J. 
Packington,  Lord  Stanley,  Recorder  Hill  (in  the  absence  of  the 
Bishop  of  London),  and  Sir  Benjamin  Brodie  ('in  the  absence  of 
Lord  Ly ttleton).  In  all  the  departments  much  valuable  informa- 
tion was  given,  much  useful  discussion  took  place,  and  many  able 
practical  suggestions  were  made.  The  discussions  in  the  Public 
Health  Section,  under  the  admirable  presidency  of  Lord  Stanley^ 
are  specially  worthv  of  the  attention  of  all  interested  in  this  para- 
mount concern.  But  we  must  confine  ourselves  to  the  Department 
of  Jurisprudence  and  the  Amendment  of  the  Law. 

This,  of  all  the  Departments,  appears  to  us  to  be  the  one  of  the 
highest  social  interest,  and,  at  the  same  time,  that  in  which  thefmost 
important  results  are  to  be  obtained.  It  is  by  its  rules  or  laws  that 
society  exercises  its  powers ;  ^^  and  the  more  highly  civilized  a  society, 
the  more  laws  will  it  stand  in  need  of."  There  are  some  laws  which 
are  so  plainly  unjust — as  those  sanctioning  slavery,  or  depriving 
men  of  the  rights  of  conscience-— that  they  should  be  cleared  away 
brevi  manu.  But  there  are  others,  whose  operation  is  of  so  mixed  a 
character,  that  it  is  only  by  calm  reasoning  on  carefully  collected 
facts,  that  it  is  made  apparent  that  their  amendment  or  reneal  is 
necessary  or  desirable.  In  regard  to  these  latter,  especially^  the 
benefits  to  be  derived  from  the  Social  Science,  are  manifest  There 
are  many  questions  of  immense  importance,  on  which  the  opinions 
of  men  are  still  so  widely  different,  that  the  Legislature,  though 
conscious  of  the  need  for  action  on  them,  declines  at  present  to 
move ;  and  these  may  all  be  thoroughly  investigated,  and  their 
solution  prepared  by  the  prosecutors  of  the  Social  Science.  There 
is  one  thing  worse  than  tne  continuance  of  an  evil,  and  that  is  the 
employment  of  a  wrong  remedy,  for  it  postpones  indefinitely  the 
application  of  the  right  remedy ;  and,  when  we  consider  that  hitherto 
(as  we  have  before  said)  legislation  has  been  almost  wholly  empinc, 
and  that,  even  since  1800,  between  six  and  seven  thousand  Acts  of 
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Parliament  have  been  passed,  we  shall  not  be  inclined  to  doubt  that 
much  injury  has  resulted  to  the  country  from  too  hasty  legislation 
on  questions  not  sufficiently  subjected  to  the  crucible  of  public 
opinion.  It  is  the  design,  and  within  the  scope,  of  the  Social  Science, 
to  eflFect  a  thorough  remedy  for  this,  by  a  patient  inquiry  into  the 
results  of  past,  and  an  unbiassed  elimination  of  healthful  principles 
for  future  legislation.  But,  not  only  will  Social  Science  teach  us 
the  right  remedy  for  particular  evils,  but  it  will  do  so  far  more 
quickly  than  is  at  all  possible  under  the  present  empiric  system.  It 
is  remarkable  how  long  a  new  legal  idea  takes  to  germinate — how 
mach  longer  still  to  bear  fruit.  Look  at  the  principle  of  limited 
liability,  for  instance,  only  the  other  day  introduced  into  our  com- 
mercial code,  yet  the  benefits  of  its  adoption  have  long  been  known 
on  the  Continent,  and  the  merest  tyro  in  the  study  of  the  Social 
Science,  could  have  demonstrated  the  expediency  of  its  introduction 
into  this  country. 

The  discussions  in  the  department  related  chiefly  to — 1.  The 
Transfer  of  Land;  2.  The  Bankruptcy  and  Insolvency  Laws; 
and,  3-  The  Registration  of  Private  Partnerships.  On  the  first  of 
these  there  was  not  much,  if  any,  difference  of  opinion  as  to  the 
necessity  for  the  introduction  of  a  simpler  and  cheaper  mode  than 
at  present  exists.  As  to  the  particular  remedies  to  be  employed, 
there  was  naturally  some  diversity  of  opinion.  By  some  it  was 
thought  that  the  country  should  be  divided  into  registration  districts, 
and  accurate  maps  of  it  framed,  and  then  the  land  registered  and 
identified.  Further,  that  a  certificate,  with  an  endorsement  of  an 
abstract  title,  should  be  the  only  title  necessary  to  be  given  on  a 
transfer.  Sir  Fitzroy  Kelly  was  of  opinion,  "  That  the  foundation 
of  any  measure  for  the  registration  of  titles,  and  the  cheap  convey-, 
ance  of  land,  should  be,  that  the  title  once  registered  should  be  a 
Parliamentary  title.  The  party  transferring  would  thus  give  to  the 
purchaser  all  the  security  that  was  given  by  the  conveyance  of 
stock.  There  was  no  difficulty  about  it.  With  the  aid  of  Ordnance 
maps,  or  of  others  upon  a  still  larger  scale,  every  square  foot  of  land 
in  the  kingdom  might  be  completely  identified  and  registered. 
Then  came  the  question  of  title.  The  register  must  settle  the 
question  of  title  in  the  first  person  registered.  He  would  suggest 
the  formation  of  Courts  like  the  Encumbered  Estates  Courts  of 
Ireland,  consisting  of  lawyers  of  high  eminence  and  ability ;  and  let 
any  one  wishing  to  register  his  title,  after  due  notice,  establish  it," 
"  He  thought  tnat,  if  provisions  were  made  for  the  establishment  of 
titles  before  a  Court,  and  by  then  giving  absolute  power  to  him  in 
^hose  name  the  title  was  established  to  transfer  it  at  will,  a  greater 
amount  of  good  would  be  effected  than  by  any  single  Act  of  I^arlia- 
ment  passed  within  our  time."  These  views,  enunciated  by  Sir 
Fitzrov,  were  generally  agreed  in,  and  the  following  resolution  on 
the  subject  was  come  to : — 

**  That  the  present  system  of  transfer  of  land  is,  from  the  expense  and  delay 
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infleparlible  from  it,  a  great  social  evil,  and  ihaH  the  remedy  lies  in  the  direction 
of  registration,  not  of  assurances  bat  of  title,  whereby  dealings  with  laod,  as 
between  vendor  and  purchaser,  and  mortgagor  and  mortgagee,  may  be  relieved 
from  the  comph'cations  of  trusts  and  equitable  charges.*' 

In  Scotland,  we  bave  a  very  complete,  but  cambrous  and  expen- 
siye  system  of  Registration  of  Land  Rights ;  and  improvement  with 
OS,  therefore,  lies  in  the  way  of  simplification — a  much  easier  task) 
certainly,  than  that  before  onr  English  brethren,  who  may  be  said 
to  be  almost  wholly  destitute  of  any  means  of  registration  at  all. 
We  must,  however,  take  care  that,  from  our  comparatively  advan- 
tageous position  at  present,  we  are  not  shut  out  from  participation 
in  any  better  general  scheme  which  may  be  introduced  hereafter. 
Intimately  related  to  the  question  of  the  Transfer  of  Land,  is  a 
question  which  seems  to  have  been  incidentally  mooted  by  Dr  Begg 
of  Edinburgh,  viz.,  as  to  the  continuance  of  the  feudal  tenure,  bj 
which  all  lands  in  Scotland  are  now  held.  On  this  question,  we  have 
reason  to  believe  that  the  opinion  is  advancing,  that  before  long  the 
feudal  tenure  must  be  abolished  altogether.  All  good  to  be  deri?ed 
from  it  has  now  passed  away ;  and  the  Reform  Act  removed  the 
last  real  hold  it  had  on  the  interests  of  the  country.  Its  existence 
now  merely  restricts  the  business  of  conveyancing,  and  torments  the 
buyers  and  sellers  of  landed  property.  So  the  sooner  an  equitable 
arrangement  is  made  for  its  abolition,  we  think  it  will  be  the  better 
for  the  country. 

On  the  subject  of  the  Bankruptcy  Laws,  there  appear  to  have 
been  much  discussion ;  but,  as  the  subject  is  one  vrith  which  ve 
have  ourselves  been  frequently  engaged  of  late,  we  shall  do  no  more 
than  give  the  resolution  which' was  adopted  by  a  committee  appointed 
for  the  purpose : — 

^*  That  great  necessity  exists  for  the  immediate  amendment  of  the  Bank- 
ruptcy and  Insolvency  Laws  of  the  Kingdom  ;  that  they  have  considered  the 
various  papers  on  this  suhject,  read  before  the  section  yesterday,  and  also  the 
biU  recently  introduced  into  the  House  of  Lords  hy  Lord  Brougham  on  Bank- 
ruptcy Law  Amendment,  together  with  a  draft  bill  drawn  by  the  Birmingbana 
Chamber  of  Commerce,  ana  also  the  Bankruptcy  (Scotland)  Act,  19  and  20 
Vict.,  cap.  79 ;  and  they  are  of  opinion  that  these  documents  contain  the  ele- 
ments from  which  a  bill  may  be  drawn  to  effect  the  remedies  for  the  evils 
complained  of  in  the  administration  of  the  Bankruptcy  and  Insolvency  Laws; 
and  they  recommend  that  a  committee  be  nominated  by  this  de^rtment  fi^r 
the  purpose  of  drawing  a  bill,  to  be  submitted  to  the  Legislature  m  the  forth- 
coming Session  of  Parliament,  and  that  such  committee  consist  of  three  dele- 
gates, to  be  appointed  by  the  National  Association  for  the  Promotion  of  Social 
Science,  and  two  delegates  from  each  of  the  various  Chambers  of  Commeret 
and  Trade  Protection  Societies  in  the  kingdom." 

In  conclusiony  we  desire  to  express  our  sincere  desire  for  the  pro- 
sperity of  the  new  Association.  It  has  a  great  work  before  it— ooe 
in  which  every  class  of  society  is  deeply  interested,  and  one  which 
it  is  the  bounden  duty  of  all  classes  to  advance  to  the  utmost  of 
their  power.  Not  the  least  of  the  benefits  to  be  derived  from  the 
Association  and  its  meetings,  is  the  increased  harmony  they  must 
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tend  to  produce  among  the  leading  men  in  Parlianienty  in  the  dis- 
CQflsion  and  settlement  of  the  great  questions  of  the  day.  We  are 
not  80  Utopian,  on  the  one  hand,  aa  to  expect  ever  to  see  the  Senate 
anrexed  by  divisions,  nor,  on  the  other  hand,  do  we  agree  with  Mr 
Disraeli,  that,  in  the  proper  government  of  this  country,  the  exist* 
ence  of  party  in  Parliament  is  the  most  important  and  indispensable 
element;  but  we  do  r^oice  at  the  statement,  made  by  so  competent 
an  authority  as  Lord  John  Bussell,  that  ^'  one  happy  result  of  the 
Association  is,  that  it  brings  together,  for  the  purpose  of  co-opera* 
don,  men  who^  ranged  on  opposite  sides  of  the  House  of  Commons, 
find  co-operation  there  much  more  difficult."  Co-operation  at 
Birmingham,  we  need  hardly  say,  is  scarcely  consistent  with  constant 
polemics  at  Westminster. 


THOUGHTS  ON  LAW  REFORBl 
LETTEB  FOURTH. 

The  case  bein^  now  before  the  single  judge  who  is  to  decide  it  in 
the  first  instance,  let  us  see  what  are  the  materials  upon  which  the 
decision  is  to  be  pronounced. 

On  the  side  of  the  pursuer,  there  are  the  oonclusions  of  his  sum- 
mons, which  are  the  measure  of  the  decree  he  seeks  to  obtain.  On 
the  side  both  of  the  pursuer  and  the  defender,  there  is  an  articulate 
statement  of  fact  and  of  l^w,  on  which  each  party  maintains  his 
right  to  a  judgment. 

In  our  present  form  of  process,  the  next  steps  are  revisal,  adjust- 
ment, and  closing  of  the  record.  Of  these  three  steps  I  have  already 
projposed  the  abolition,  because  of  the  necessary  delays  they  require^ 
and  the  unnecessary  delays  of  which  they  are  the  pretext  ana 
encooragement.  Here,  then,  must  be  stated  the  plan  of  which  I 
propose  the  substitution  in  their  stead. 

In  every  lawsuit  the  contenticm  may  be  on  the  law  alone  ;  or  on  the 
fact  alone ;  or  upon  both  the  law  and  the  fact.  I  class  these  two 
last  cases  together,  because  in  both  a  proof  will  be  necessary  un« 
1^  the  litigants  shall  supersede  its  necessity  by  mutual  admission. 
If  they  do  so,  the  second  case  is  at  an  end,  and  the  last  becomes 
identical  with  the  first,  both  parties  then  joining  issue  in  point 
of  law  upon  undisputed  facts.  Let  us  consider  the  case  in  this 
aspect. 

I  assume  the  facts  to  be  undisputed ;  but  it  is  obviousl v  expedient, 
in  the  absence  of  any  proof,  to  have  this  agreement  made  authentic 
and  final,  as  the  basis  on  which  the  judge's  findings  in  point  of  fact 
are  to  proceed.  The  three  steps  of'^  procedure  or  which  I  suggest 
the  abolition,  are  the  present  mode  or  reaching  that  result.    Ipro- 
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pose  to  obtain  it  at  once  by  a  joint  note  of  admissions,  to  be  signed 
by  both  parties.  If  they  are  really  agreed  upon  the  facts,  \bk  need 
be  a  matter  of  no  difficulty  whatever.  Tne  note  may  even  be 
adjusted  as  soon  as  the  defender  has  been  served  with  the  summonB; 
and  so,  at  the  very  first  appearance  of  both  parties  at  the  bar,  the 
case  may  be  ordered  to  the  Debate  Roll  for  discussion  and  jadgment 
upon  the  questions  of  law,  on  which  alone  they  join  issue.  Many 
a  litigation  upon  the  true  meaning  of  a  deed,  and  not  a  few  com- 
mercial questions,  might  be  determined  in  this  simple  and  rapid 
form,  of  which  the  simplicity  and  speed  bear  only  on  the  {>rei>aratory 
stage,  and  do  not  in  the  slightest  degree  abndge  the  judge's  op- 
portunities of  the  fullest  and  &irest  hearing  and  weighing  of  the 
cause. 

The  experience  of  my  readers  will  supply  many  cases  in  which 
parties  would  be  willing  so  to  proceed.  But  however  willing,  thej 
are  debarred  by  our  present  system  from  obtaining  for  themselves 
any  such  saving  in  point  of  time.  They  must  revise,  adjust,  and 
close  the  record.  Tney  must  abide  delays  not  made  for  them.  It 
is  as  if,  in  a  marching  regiment,  instead  of  making  special  provision 
for  the  halt  and  the  cripple,  these  unfortunates  should  give  the  step 
to  the  active  and  the  strong. 

But  we  must  deal  with  the  far  more  ordinary  case  in  which  the 
averments  of  parties  differ  irreconcilably.  They  join  issue  both 
upon  the  law  and  the  fact ;  and  remembering  that  they  are  now 
both  before  the  judge  for  the  first  time,  each  upon  his  own  articulate 
statement  of  fact  and  of  law,  you  will  ask,  what,  in  my  system  of 
procedure,  is  to  be  the  next  step  ? 

I  answer, — Let  a  proof  at  once  be  ordered  to  proceed  before  the 

^'udge  himself  on  a  certain  d^  By  a  proof,  as  already  explained, 
[  do  not  mean  a  jury  trial.  When  the  day  comes,  let  tne  questions 
of  fact  be  tried,  just  as  they  now  are,  when  the  parties  agree  to  take 
the  verdict  of  a  Lord  Ordinary  instead  of  the  verdict  of  a  jary, 
omitting  that  unnecessary  and  expensive  preliminary  of  jury  trial 
the  adjustment  of  issues.  If,  as  may  sometimes  happen,  when  the 
difierences  in  point  of  fact  are  neither  numerous  nor  material,  a 
joint  note  of  admissions  be  produced  at  the  bar  at  any  time  before 
trial,  the  order  of  proof  will  be  discharged,  and  the  case,  in  that 
view,  returns  to  the  shape  in  which  it  has  already  been  considered. 

But  suppose  it  goes  to  proof.  The  record,  in  my  system,  remains 
open.  What  shall  be  the  limitation  on  both  parties  in  leading  their 
evidence  t 

It  seems  to  me  both  the  natural  and  the  logical  course,  that  each 
party  should  be  allowed  to  prove  whatever  is  relevant  to  his  case  as 
ascertained  and  limited  by  tne  conclusions  of  the  libel.  These  concln- 
sions,  in  any  well  drawn  libel,  will  have  at  once  the  fulness  and  the 
precision  sufficient  to  prevent  either  vagueness  or  uncertainty  as  to 
the  question  to  be  tried  under  them,  under  our  present  sjstem, 
parties  may,  no  doubt,  prove  whatever  is  relevant  to  their  case, 
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provided  all  that  is  relevant  to  their  case  has  been,  in  the  first  instance, 
duly  averred  in  the  closed  record.  If  it  has  not,  and  if  evidence 
on  some  particular  point  is  opposed  on  the  ground  that  the  matter 
is  not  averred  in  the  record,  it  is  quite  vain  for  the  party  tendering 
it  to  show  its  plain  and  direct  bearing  on  the  issue ;  for  matter  not 
contained  in  the  record  is  inadmissible,  however  conclusive  it  may 
be.  The  record  may,  no  doubt,  be  amended;  and  any  new  and 
relevant  discoveries  (provided  thev  be  discoveries  indeed,  and  not 
accidental  omissions)  may  be  made  part  of  it ;  but  only  by  a  pro- 
cedure involving  more  expense  and  more  delay.  As  it  stands,  the 
closed  record  has  created  an  artificial  test  for  the  admissibility  of 
evidence.  My  proposal  is  to  remove  that  barrier,  and  to  let  in  all 
evidence  showing  that  the  pursuer  should  obtain  decree,  or  that  the 
defender  should  obtain  absolvitor.  In  all  reason  and  logic,  the  con- 
clusions of  the  summons  should  be  held  to  raise  and  define,  once  for 
all,  the  issues  in  fact  and  in  law  to  be  tried,  and  the  record  should 
be  closed  only  by  the  decision  of  the  cause. 

To  this,  the  obvious  reply  in  defence  of  our  existing  system  is : 
Draw  your  record  well ;  let  it  contain  all  the  matter  relevant  to  the 
issue,  and  when  the  day  for  trying  the  question  of  fact  shall  have 
arrived,  the  closed  record  will  not  operate  as  an  artificial  barrier  to 
the  admissibility  of  relevant  evidence. 

I  rejoin,  that  the  common  purpose  of  my  objector  and  myself  is, 
that  the  question  of  fact,  in  all  its  relevant  bearings,  either  upon  the 
action  or  upon  the  defence,  shall  be  fully  tried  without  any  restric- 
tion whatever  ;  and  that  the  course  I  propose,  as  compared  with  the 
existing  system,  saves^n  amount  of  time  of  which  the  importance 
can  scarcely  be  exaggerated. 

But  to  be  quite  fair  with  my  objector,  I  shall  make  the  most 
fayourable  supposition  for  the  existmg  system,  and  the  most  un- 
favoorable  for  my  own.  Let  it  be  assumed,  that  a  case  is  ready 
to  go  to  trial  on  the  question  of  fact,  with  a  closed  record,  in  which 
all  matters  having  any  relevant  bearing  on  either  side,  are  distinctly 
stated.  Let  it  also  be  assumed,  that  a  case  ready  for  trial,  on  an 
<^tfn  record,  in  accordance  with  my  proposal,  is  so  far  defective  in 
the  articulate  statements  on  either  siae,  that  in  order  to  exhaust  the 
whole  matters  of  fact  bearing  on  the  issue,  it  is  necessary  to  prove 
some  things,  which,  though  covered  by  the  conclusions  of  the  libel, 
are  not  averred  in  the  record.  Of  these,  the  party  against  whom 
such  evidence  is  tendered  has,  under  my  system,  no  previous  notice ; 
and,  consequently,  to  that  extent  he  is,  or  mav  plead  that  he  is,  taken 
by  surprise.  Under  a  closed  record,  which  has  been  well  and  pro- 
perly arawn,  he  has  had  notice,  and  cannot  plead  surprise.  I  think  I 
aave,  in  this  way,  stated  in  the  most  forcible  manner,  the  single 
point  in  which  the  existing  system  is  superior  to  that  which  I  am 
proposing.  Full  notice  to  prevent  surprise ;  such,  compendiously 
stated,  is  the  advantage  to  which  I  allude. 
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Let  it  not  be  thought  that  I  undervalue  that  advantage.  On  the 
contrary,  full  opportunities  to  each  party  of  meeting  all  the  fact  and 
all  the  law  pleaded  against  him,  seem  to  me  so  essential,  that  I  con- 
cede the  worthlessness  of  my  proposal,  if  it  be  justly  liable  to  the 
objection  of  abridging^  them.  I  shall  presently  show,  that  it  more 
than  obviates  this  objection ;  in  the  meantime,  I  do  not  concede 
that  the  existing  system  is  the  best  way  of  doing  so.  My  plea 
against  our  system  is  that,  by  its  cumbrous  and  artificial  forms,  it 
has  overshot  the  mark,  at  the  cost  of  delays,  which  are  always  vexa- 
tion, and  sometimes  ruin.  Notoriously,  the  plea  of  surprise  does 
not,  for  the  most  part,  represent  an  actual  hardship  which  the  party 
pleading  it  seeks  to  avert,  but  a  hardship  which  he  seeks  to  inflict 
upon  his  antagonist  as  a  penalty  for  some  formal  omission.  A  suc- 
cessful plea  of  surprise  will  drive  back  the  enemy  nearly  to  the  point 
at  whicn  the  conflict  began.  It  may  hang  up  the  litigation  for 
months  or  years.  The  policy  of  our  system  is,  that  one  should  be 
compelled  to  the  observance  of  its  forms,  by  the  danger  of  placing 
in  tne  hands  of  an  unscrupulous  and  delay  seeking  adversair,  so 
damaging  a  weapon  as  a  good  plea  of  surprise ;  the  validity  of  the 
plea  being  by  no  means  dependent  on  its  truth  in  point  of  fact 
For  the  law  presumes  surprise  where  an  attempt  is  made  to  prove 
facts  without  notice  on  the  record. 

I  propose  that,  when  the  day  of  trial  comes,  the  pursuer  shall  be 
allowed  to  prove  all  that  is  relevant  to  support  the  conclusions  of 
his  libel,  whether  all  that  he  proposes  to  prove  be  contained  in  his 
articulate  statement  or  not.  I  propose  tnat  the  defender's  proof  in 
chief,  equally  unrestricted,  shall  immediately  follow  the  pursuei^s. 
Let  the  diet,  if  necessary,  be  then  adjourned  to  a  short  day  for  con- 
junct probation,  as  it  is  called  (that  is  to  say,  proof  in  reply),  on 
both  sides ;  it  being  lefl  to  the  discretion  of  the  judge  to  obviate  any 
real  surprise  by  further  delay,  if,  indeed,  after  the  full  notice  given 
by  the  proof  in  chief  on  either  side,  any  surprise  be  possible. 

Adjournment  and  delay  to  prevent  surprise,  some  one  will  ex- 
claim,— why,  this  is  a  relapse  into  the  very  evil  from  which  the  new 
plan  promised  deliverance.  Even  a  jury  trial  has,  at  least,  this  ad- 
vantage, that,  once  begun,  it  must  uninteiTuptedly  proceed  to  a 
verdict. 

I  answer  that,  in  nine  cases  out  of  ten,  at  the  very  first  appear- 
ance of  the  lawsuit  in  Court,  if  not  before,  both  parties  know,  or  are 
ut  on  their  inquiry  to  know,  all  that  will  be  pleaded  against  them. 
n  nine  cases  out  of  ten,  the  progress  of  a  cause  would,  under  the 
proposed  change,  consist  of  two  steps  only  between  the  first  calling 
and  the  judgment;  these  two  steps  being  an  order, — 1^  ^^ 
the  Roll  for  Proof;  and,  2dly,  To  the  Roll  for  Debate;  preliroinarf 
defences  occasionally  introducing  an  additional  stage  of  proof  or  dis- 
cussion. Why  should  the  rapid  progress  of  these  nine  causes  be 
inflexibly  stayed  for  the  sake  of  the  tenth  ? 

I  know  that  the  tenth  case  must  also  be  provided  for ;  and  I  f^ 
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pose  a  flexible  system,  to  meet  such  a  contingency.  The  very  object 
of  retaining,  on  both  sides,  an  articulate  statement  of  fact  and  of 
law,  is,  that  parties,  anxious  to  save  time,  may  have  it  in  their  power, 
by  the  fullest  notice  on  both  sides,  to  make  one  diet  of  proof  and  one 
debate  sufficient.  Except  for  the  convenience  of  notice,  a  note  of 
pleas  in  law  is  justifiable  by  no  principle.  As  well  might  counsel 
be  required  to  exchange,  before  debate,  a  note  of  their  intended 
speeches.  I  believe  tnat  an  adjournment  for  conjunct  probation 
would  be  rare ;  and  a  further  adjournment,  on  the  ground  of  sur- 
prise, would  be  rarer  still.  After  conjunct  probation  on  both  sides, 
an  honest  plea  of  surprise  would  be  scarcely  possible ;  and,  for  a 
dishonest  plea  of  surprise  so  easily  obviated,  there  would  be  no 
temptation. 

But  assume  that  the  first  diet  of  proof  were  followed  by  two  ad- 
journments. Is  it  possible  to  liken  them  to  the  delays  which  an 
inflexible  rule  necessarily  attaches  to  the  revisal,  adjustment,  and 
closing  of  the  record  ?  Be  it  remembered,  that  we  are  considering 
a  case  in  which  the  parties  join  issue  in  point  of  fact  as  well  as  in 
point  of  law.  Is  it  possible  not  to  see  that,  afler  these  adjournments, 
the  trial  is  at  an  ena ;  whereas,  after  the  delays  involved  in  revising, 
adjusting,  and  closhig  the  record,  the  trial  is  yet  to  begin  f  No 
donbt,  when  parties,  after  a  more  or  less  laborious  adjustment  of 
issues,  do  get  Wore  the  jury,  the  trial  must  then  proceed  to  its  con- 
clusion with  an  urgency  which  admits  of  no  remedy  for  innocent 
omissions ;  and  renders  a  valid,  though  dishonest,  plea  of  surprise! 
fatal.  For  civil  jury  trial  exhibits  at  least  one  characteristic  of  all  ill 
managed  business ;  the  compensation  of  unreasonable  delay  by 
equally  unreasonable  speed,  is  it  necessary  to  say  a  word  as  to  the 
remedy  which  a  party  injured  by  this  hot  haste  at  the  last,  may,  in 
certain  rare  cases,  obtain ;  I  mean  the  delay,  hardship,  and  expense, 
of  a  second  jury  trial  T 

What  I  propose — ^note  it  well— is  by  no  means  a  return  to  the 
old  system  of  proofs  by  commission.  It  is  the  substitution  of  a  sinde 
judge,  chosen  because  of  his  qualifications,  to  twelve  men  chosen  by 
the  ballot  box ;  a  judge  who  sees  the  witnesses  on  whose  testimony 
he  is  to  pronounce  judgment  in  the  first  and  the  last  resort ;  and 
who  takes,  with  his  own  hand,  notes  of  the  evidence  liable  to  be 
called  for  by  the  Supreme  Court,  if  any  question  should  arise 
whether  the  work  has  been  well  or  ill  performed.  He  has  not,  as 
the  commissioners  had  under  the  old  system,  an  interest  to  lengthen 
out  the  proof;  and  his  position,  as  a  judge  in  the  cause,  is  a  con- 
tinual inducement  to  admit  no  evidence  except  what  is  really 
material ;  his  decisions  being  on  that  point,  as  on  any  other  point  of 
law,  reviewable. 

In  considering  my  proposal,  that  the  questions  of  fact  and  of  law 
to  be  tried  shall  be  limited,  once  for  all,  by  the  conclusions  of  the 
sammons ;  and  that  there  shall  be  no  closing  of  the  record  other 
than  the  decision  of  the  cause,  it  is  always  necessary  to  keep  in  view 
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the  change  in  our  law  of  evidence  by  which  the  testimony  of  parties 
was  made  admissible.  Either  on  the  record  or  from  the  witness- 
box,  we  must  have  the  statements  of  parties  as  evidence  in  the  cause. 
Our  existing  system  of  closed  records  is  but  the  corollary  of  our 
former  law  of  evidence,  by  which  these  statements  were,  except  in 
that  form,  inadmissible  as  materials  for  judgment.  *  That  rule  of  ex- 
clusion is  gone  for  ever.  I  have  already  explained,  and  once  more 
remind  my  readers,  that  my  proposal  is  made  as  a  logical  sequel  of 
this  great  change. 


Let  me  conclude  this  letter  with  an  example  to  illustrate  my  plaH) 
so  far  as  hitherto  unfolded.  I  take  for  tnis  purpose  the  second 
Torbanehill  case ;  I  mean  the  reduction  of  the  lease  on  the  ground 
of  fraud.— (Gillespie  v.  Eussell,  Feb.  28,  1856.) 

It  will  be  remembered  that  the  defence  successfolly  pleaded  in 
that  case  was,  that  the  action  was  irrelevant  as  laid.  Not  that 
fraud  is  irrelevant  to  void  a  lease ;  but  it  was  held  that  the  hds 
and  circumstances  averred  in  the  closed  record  did  not,  even  if 
true,  amount  to  such  fraud  as  the  law  holds  to  be  effectual  for  that 
purpose. 

After  some  hesitation  in  our  practice,  it  is  now  a  settled  rale  that 
such  a  plea  cannot  be  disposed  of  without  a  closed  record.  The  rule 
does  not  apply  when  the  summons  is  said  to  be  on  the  face  of  it  an 
imperfect  writ,  or  to  contain  conclusions  which  the  law  cannot  affirm, 
whatever  may  be  the  allegations  on  which  they  rest.  When  the 
defence  raises  any  Question  of  this  sort,  the  discussion  of  it  may  pro- 
ceed at  the  first  calling ;  and  this  course  is  in  perfect  consonance 
with  my  plan. 

Sometimes,  where  a  question  of  relevancy  arises,  the  Court,  on 
special  considerations  of  expediency,  allow  what  is  called  a  proof 
"  before  answer."  But  in  stricter  conformity  with  our  rules  of  pro- 
cedure, when  the  averments  of  the  pursuer  are  said  to  be  irrelevant 
to  support  the  conclusions  of  his  summons,  that  question  is  tried 
and  determined  on  the  averments  themselves  as  finally  stated  in  the 
closed  record.  This  was  the  course  followed  in  the  case  of  the 
Torbanehill  lease.  The  Lord  Ordinary,  and,  after  him,  the  four 
Inner  House  Judges,  entered  into  a  careful  and  minute  analysis  of 
the  averments  of  fact  in  the  closed  record ;  and  the  result,  as 
already  stated,  was  a  judgment  assoilzieing  the  defenders  from  the 
action  as  laid. 

The  summons  was  raised  in  March  1854.  The  decision  of  the 
Inner  House  was  pronounced  in  February  1856.  Had  it  been  the 
other  way,  the  next  step  would  have  been  the  adjustment  of  issues; 
and  any  one  experienced  in  such  things,  may  estimate  the  probable 
delays  involved  in  that  operation.  After  a  lapse  of  nearly  three 
years  from  the  first  calling  of  the  summons,  the  case  would  have 
been  tried  upon  its  merits  by  a  jury,  and  discussed  in  their  presence, 
from   beginning  to   end,   without   the   possibility  of  stoppage;  « 
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verdict  being  the  condition  on  which  the  jurymen  regain  their 
freedom. 

I  have  no  further  information  as  to  the  case  of  the  Torbanehill 
lease.  Nor  is  this  material.  Perhaps  the  decision  may  be  apnealed 
to  the  House  of  Lords,  and  the  parties  may  reach  a  jury  trial  after 
all  If  there  be  no  appeal,  or  if  the  judgment  be  simply  affirmed, 
the  pursuer  may  yet  re-enter  the  Court  by  the  door  which  the  terms 
of  the  judgment  leave  open.  A  new  action,  laid  on  stronger  aver* 
ments,  may  ultimately  be  permitted  to  make  its  way  through  the 
long  windings  tracked  out  by  its  predecessor. 

Let  me  now  try  this  case  according  to  the  plan  I  have  proposed. 

Defences  having  been  lodged,  and  reduction  of  a  lease  on  the 
ground  of  fraud  being  a  valid  demand  according  to  the  law  of  Scot- 
land, the  next  step  is  probation,  limited  only  by  the  conclusions  of 
the  summons,  without  any  other  restriction  of  the  field  of  proof  on 
either  side.  With  due  allowance  for  any  adjournment  necessary  to 
obviate  a  bona  fide  plea  of  surprise,  it  seems  no  exaggeration  to  say, 
that  the  proof  will  be  completed  within  less  time  than  is  now  neces- 
sary to  revise,  adjust,  and  close  the  record.  The  findings  of  fact 
upon  the  evidence  are  final,  except  u])on  proof  of  a  mis-trial.  On 
these  findings  will  be  discussed  the  question,  whether  there  has  been 
prdved  fraud  sufiScient  in  law  to  void  the  contract.  If  the  pursuer 
sacceeds,  he  has  no  subsequent  Question  of  fact  to  try.  If  the 
defender  succeeds,  he  has  no  second  and  amended  suit  to  fear. 

I  shall,  in  the  next  place,  consider  who  shall  be  the  single  judge 
appointed  to  try,  in  the  first  instance,  all  questions  of  law  and  fact. 

ICTVS. 


THE  FEUDAL  FORMS  OF  SCOTLAND.^ 

The  feudal  system  has  been  an  ^^  unconscionably  long  time  of  dying." 
Several  of  its  leading  features  exist  to  this  day,  and  exert  anything 
but  a  beneficial  influence  on  modem  society.  But  certain  abuses, 
in  connection  with  the  transference  of  land,  which  have  grown  out 
of  the  system,  exhibit  as  tenacious  a  grasp  of  life  as  feudalism  itself. 
A  variety  of  titles  are  required,  which,  at  first,  were  employed  to 
record  the  observance  of  forms  having  some  meaning,  but  which, 
even  then,  were  unnecessary,  and  now  are  only  productive  of  vexa- 
tion and  expense.  Tbe  forms  may,  at  one  time,  have  been  essential 
for  the  preservation  of  rights.  The  ritual  of  the  law  required  to  be 
like  that  of  the  church,  grand  and  imposing,  to  suit  the  condition  of 

*  "  The  Feudal  Forms  of  Scotland  viewed  HistoricaUy  since  the  first  appear- 
ance of  Written  Titles  to  Lands  in  that  part  of  Great  Britain."  By  William 
Rodger.    Edinburgh  :  Thomas  Constable  and  Co. 
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society.  When  a  baron  wished  to  enter  a  vassal  to  a  feu  in  an  age 
when  writing  was  confined  to  monks,  and  Scotland  was  as  destitute 
of  land  registers  as  England  is  even  now,  it  was  necessary,  both  for 
the  sake  of  the  vassal  and  the  superior,  that  some  public  ceremony 
should  mark  the  event.  Symbols  were  employed  to  show  that  the 
superior  had  accepted  the  vassal,  and  that  the  vassal  had  sworn 
fealty  to  the  superior,  and  obtained  possession  of  the  land.  But  it 
was  not  at  all  necessary  that  every  step  should  be  recorded  in  a  deed ; 
and,  in  point  of  fact,  in  the  earliest  times,  very  little  writing  was 
used.  In  the  laborious,  although  unpretending,  work  of  Mr  Rodger, 
just  published,  many  specimens  are  given  of  the  earliest  charten— 
and  they  are  clear  and  distinct  statements  of  the  transaction,  with- 
out any  unnecessary  clauses,  obligations,  or  precepts.  The  language 
employed  is  not  without  a  certain  degree  of  picturesqueness ;  but 
the  last  remnant  of  the  solemn  old  style  was  abolished  when  the  in- 
vocation was  dispensed  with  in  the  sasine.  As  the  monks  gradu- 
ally became  half-priests,  half-lawyers,  and  probably  better  penmen,^ 
not  only  did  their  natural  prolixity  induce  them  to  write  longer 
documents,  but  they  multiplied  titles  about  the  same  transaction, 
so  that  each  separate  step  was  recorded  in  a  distinct  deed  Con- 
veyancing, in  this  manner,  became  intolerably  cumbrous  and  expen- 
sive. This  was  not  by  any  means  a  necessary  consequence  of  ^he 
feudal  system,  and  might  easily  be  remedied  without  trenching  in 
the  least  upon  the  rights  of  superiors  or  the  security  of  va^s. 
**  The  feudal  forms  of  Scotland,  historically  considered,"  lead  to  the 
practical  conclusion,  that  titles  may  be  much  further  simplified  and 
cheapened  than  they  have  yet  been,  without  infringing  pure  feudal 
principles.  If  this  be  disputed,  then  so  utterly  at  variance  are  the 
present  forms  of  conveyancing  with  modem  ideas,  that  the  feudal 
principles  themselves  must  give  way.  We  confess  we  were  not  pre- 
pared to  find  Mr  Rodger  frankly  stating  this  view,  after  his  enthu- 
siasm had  led  him  into  a  laborious  inquiry  concerning  the  antiqui- 
ties of  the  system.  He  closes  his  work  with  this  sound  practical 
conclusion,  "  however  harmonious  and  consistent  with  each  other 
the  principles  of  the  feudal  system  of  Scotland  may  be,  it  is  hi^ 
time  that  the  commerce  of  lands  within  that  part  o^  Great  Britain 
should  be  no  longer  trammelled  by  any  such  ^stem."  It  is  high 
time  indeed,  at  least,  that  the  feudal  principles  Miould  not  be  cum- 
bered by  feudal  abuses ;  because,  when  members  of  a  prosperous 
community  cannot  invest  their  capital  in  land,  except  b}'  paying  a 
heavy  percentage  for  titles  which  are  either  meaningless  or  absurdly 
complicated,  they  will  either  blame  lawyers,  as  conniving  for  their 

1  "  Better  penmen."  That  is,  "  better,"  in  the  sense  of  using  the  pen  more 
readily  and  easily.  But,  in  examining  ancient  charters,  it  is  seen  that  thestjK 
of  writing  gradually  becomes  less  beautiful  as  we  approach  modem  tiroes.  The 
penmanship  of  the  old  monks  was  like  their  gothic  churches,  each  perfect  after 
Its  kind.  The  most  beautifully  written  charter  we  remember  to  have  seen, 
was  one  granted  by  the  Abbot  of  Lindorcs  about  the  year  1450. 
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own  advantage,  to  perpetuate  abases,  or  they  will  inquire  into  the 
origin  of  the  evil,  and,  disregarding  what  may  be  beneficial,  will 
sweep  away  every  remnant  of  the  feudal  system  which  they  can 
possibly  reach  by  legislation.     The  casualties  of  superiority,  which 
were  repulsive  to  a  civilized  age,  have  been  abolished,  and  also  the 
too  extensive  powers  and  jurisdiction  of  superiors,  and  the  legislature 
will  not  scruple  to  deal  with  what  remains.     The  present  generation 
may  see  an  entire  revolution  of  the  land  system  ;  and  probably  the 
time  may  not  be  very  distant,  when  the  law  will  show  as  much  care 
in  transforming  feus  into  udal  lands,  as  ever  was  evinced  to  complete 
the  opposite  process.     It  is,  however,  unnecessary  to  go  the  length 
of  revolationizing  the  land  tenures  in  order  to  accomplish  all  that 
the  most  eager  reformer  could  desire,  in  the  simplification  of  titles. 
The  fruitful  source  of  complication  is  the  subordinate  superiorities  ; 
and  lawyers  ought  to  consider  the  propriety  of  such  a  change  as  will 
abolish  the  necessity  of  entering  with  the  superiors,  and  permit  the 
vassal  to  dispone  his  lands,  so  that  the  disponee  shall  require  no  other 
title.    This  could  be  accomplished  by  such  a  statute  as  the  '^  Quia 
Emptores  Terrarum'*  of  Edward  I.     It  would,  however,  require  to 
be  more  effective  than  the  Act  of  Robert  Bruce,  which  is  said  to 
have  been  framed  after  the  model  of  Edward's  Act,  but  which,  pro- 
fessing to  accomplish  the  same  result,  was,  in  the  first  place,  incor- 
rectly drawn ;  and,  in  the  second  place,  utterly  inoperative.     There 
is,  however,  much  stronger  evidence  for  believing  this  pretended  Act 
to  have  been  an  imposture, — ^as  it  is  scarcely  credible  that,  if  actually 
passed  by  the  Scottish  Estates,  they  should  have  permitted  so  great 
an  innovation  to  fall  to  the  ground  when  they  found  the  statute 
inadequate  to  produce  the  desired  result.     If  a  similar  Act  to  that  of 
King  Edward  was  now  passed,  it  would  confer  upon  Scotland,  in 
1857,  benefits  which  have  been  enjoyed  in  England  since  1290 ; 
and  we  can  scarcely  believe  that  the  feudal  spirit  is  stronger  with  us 
now  than  it  was  in  the  sister  kingdom  567  years  since.     The  effect 
would  be,  to  obviate  the  necessity  of  obtaining  an  entry  with  the 
superior,  as  at  present,  which  only  creates  great  expense,  and  pre- 
pares pitfalls,  which  even  the  most  experienced  conveyancer  can 
scarcely  avoid.     Some  provision  would  require  to  be  made  to  protect 
the  rights  of  the  superior.     As  he  is  compelled  to  grant  an  entry  to 
any  new  vassal,  it  would  be  immaterial  to  him  how  that  entry  was 
made,  provided  his  rights  were  sufficiently  protected.     He  is  pro- 
prietor of  the  dominium  directum  of  the  property,  but  his  real  interest 
in  it  is  to  have  payment  of  his  casualties  and  feu-duties  secured 
from  the  land.     He  has  valuable  means  at  present  for  compelling 
payment,  and  it  would  be  unjust  to  deprive  him  of  these  without 
adequate  compensation.     However,  if  the  necessity  of  entry  were 
no  longer  to  exist,  it  would  be  inconsistent  to  permit  the  superior  to 
retain  the  position  and  privileges  which  he  at  present  possesses.     In 
connection  with  any  such  statute  as  the  Quia  Emptoresy  there  would 
require  to  be  associated  some  equitable  plan  of  purchasing   the 
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superior's  rights,  as  the  most  effectual  and  fair  mode  of  clearing  awaj 
the  incumbrance.  England,  again,  famishes  us  with  a  model,  in 
the  Acts  for  enfranchising  copyholds.  A  long  battle  was  waged  in 
Parliament  to  achieve  these  reforms  which  are  now  in  operation ; 
and,  doubtless,  a  similar  warfare  is  in  store  for  the  statesmen  wlio 
will  have  the  courage  to  grapple  with  the  subject  now  under  discussion. 
By  the  Act  4  and  5  Vict.,  c.  35,  and  subsequent  statutes,  but  more 
particularly  by  15  and  16  Vict.,  c.  51^  it  is  provided,  that  it  shall  be 
lawful  for  the  copyhold  tenant  admitted  at  the  time,  and  in  the 
manner  specified  in  the  Act,  or  for  the  Lords,  to  reouire  and  compel 
enfranchisement  of  the  lands.  The  one  who  desires  enfranchise- 
ment gives  notice  to  the  other ;  and,  if  they  cannot  agree  upon  the 
value  to  be  paid,  the  appointment  of  valuators  and  umpires  is  pro- 
vided for  by  the  Act.  When  the  enfranchisement  is  at  the  instance 
of  the  tenant,  the  equivalent  is  a  gross  sum  of  money  to  be  paid 
within  a  certain  time  ;  or  where  the  sum  exceeds  L.20,  if  the  Copy- 
hold Commissioners  direct,  it  may  remain  as  a  first  charge  on  the 
lands  enfranchised  for  a  certain  period,  but  not  exceeding,  in  any 
case,  ten  years,  and  bearing  interest  at  4  per  cent.  When  the 
enfranchisement  is  effected  at  the  instance  of  the  lord,  the  compen- 
sation is  an  annual  tent  charge  out  of  the  lands  enfranchised.  Bot 
of  consent  of  parties,  and  with  approval  of  the  Commissioners,  the 
equivalent  may  either  be  a  slump  sum  of  money,  a  rent  charge,  or  a 
conveyance  of  a  portion  of  land.  The  expense  of  carrying  out  the 
transaction  is  borne  by  the  party  requiring  the  enfrancln'sement. 
From  this  mode,  it  humbly  appears  to  us  that  Scottish  law  reformers 
may  learn  a  wise  lesson.  There  could  be  no  difficulty  in  adjusting 
a  system  (probably  requiring  to  be  worked  out  by  commissioners  as 
in  Kngland)  of  enfranchising  feus  in  Scotland  fit)m  those  superi- 
orities which  are  the  prolific  source  of  so  many  title  deeds,  either  by 
the  payment  of  a  fixed  sum,  calculated  at  a  certain  number  of  years 
purchase  of  the  feu-duty,  with  an  allowance  for  casualties ;  or  by 
transforming  the  superior's  right  into  a  real  burden  upon  the  property, 
probably  increasing  the  feu-3uty  a  little  in  amount,  to  maKe  up  for 
the  less  dignified  nature  of  the  right.  He  would  no  longer  enjoy  the 
luxury  of  declarators  of  irritancy,  or  expect  to  gain  by  tinsel  of  the 
feu ;  but  let  the  compensation  be  sufficient  to  cover  the  value  of  these 
privileges,  so  that  vested  rights  may  receive  due  consideration,  and 
the  country  will  receive  nothing*  but  benefit  from  the  radical  change. 
Sales  of  land  would  be  quadrupled  in  amount  when  the  burden  of 
feudalism, — which  is  too  neavy  to  be  borne, — was  exchanged  for  a 
burden  which  could  be  borne  with  comparative  ease.  If  the  Lord 
Advocate  or  Mr  Dunlop  would  only  tate  up  this  great  subject,  we 
believe  they  would  find  Parliament  not  unwilling  to  aid  in  removing 
the  feudal  fetters  from  Scottish  land-rights.  It  will  be  no  insigni- 
ficant reward  to  any  satesman,  who  may  successfully  grapple  with 
this  reform,  to  have  his  name  linked  to  a  statute  which  shall  ever 
afterwards  be  placed  side  by  side  with  that  of  the  first  Edward,  bur 
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he  would  also  reap  the  more  immediate  reward  of  a  nation's 
gratitude. 

We  do  not  require  to  point  out  to  the  present  enlightened  genera- 
tion of  lawyers,  mat  any  reform  of  this  nature  would  not  lessen  their 
emoluments,  even  if  there  were  any  so  unpatriotic  and  professionally 
anwise  as  to  think  more  of  their  own  pront  than  of  the  public  good. 
Not  only  would  the  arrangements  unaer  the  new  Act,  of  themselves 
cause  a  multiplicity  of  business  for  many  years ;  but,  instead  of  a 
stray  charter  of  resignation,  or  extra  infeftment,  they  would  be  called 
npoQ  to  prepare  a  greatly  increased  number  of  dispositions,  for  which 
they  would  receive  ad  valorem  fees.  It  is  difficult  to  estimate  the 
amount  of  commerce  in  land  which  is  prevented  by  the  present 
cumbrous  system  of  titles,  and  the  impossibility  of  a  proprietor  cal- 
culating upon  receiving  the  price  at  once  when  sold.  A  few  specu- 
lations are  occasionally  made;  but,  as  a  general  rule,  land  and 
houses  are  only  bought  to  be  kept  and  handaJ  down  to  heirs.  It  is 
when  one  has  made  his  fortune  m  other  pursuits,  that  he  enters  the 
land  market,  and  then  it  is  a  residence  he  wants  for  the  evening  of 
hb  days,  or  an  estate  to  give  him  position  and  weight  in  the  country. 
But  abolish  the  present  restrictions,  and  perfect  as  the  Scotch  sys- 
tem would  then  be,  when  allied  with  our  present  public  registration, 
traffic  in  land  would  be  vastly  increased,  and,  as  a  necessary  con- 
sequence, the  business  of  law  agents  would  be  improved.  It  is  but 
a  short-sighted  policy  at  any  time  for  professional  men  to  stand,  on 
personal  grounds,  in  the  way  of  improvement  (and,  to  the  honour 
of  Scottish  conveyancers,  they  offered  little  opposition  to  late  changes 
which,  for  the  moment,  seriously  affected  tneir  incomes) ;  but  it 
would  certainly  be  a  very  suicidal  policy  of  any  lawyer  to  seek  to 
perpetuate  abuses  which  prevent  business  from  flowing  in  far  more 
abundantly  than  it  would  do  if  they  were  abolished. 

The  changes  indicated  must  sooner  or  later  be  accomplished,  in 
order  to  harmonize  land-rights  with  modem  ideas ;  but,  as  several 
jears  may  elapse  before  they  are  submitted  to  Parliament,  we  turn 
to  a  more  limited  subject,  foV  the  discussion  of  which  the  most  ardent 
feudalist  mast  be  quite  prepared.  We  refer  to  the  question,  whether 
the  notarial  instrument  of  sasine  ought  to  be  abolished.  .  Mr 
Rodger,  who  does  not  possess  the  same  profound  respect  for  the 
authority  of  Sir  Thomas  Craig,  Mr  Walter  Ross,  and  the  juridical 
styles,  as  conveyancers  in  general  disputed  the  notion,  that  the  in- 
strument was  introduced  by  James  I.  '^  In  all  my  researches,"  he 
says,  "  I  have  nowhere  discovered  the  least  particle  of  evidence  to 
entitle  us  to  impute  to  James  I.  any  share  of  the  merit  or  demerit 
of  devising  the  notarial  instrument  of  sasine,  or  of  bringing  it  into 
use.**  "  £  short,"  he  continues,  "  what  more  likely  than  that  it 
originated  in  pure  accident."  We  have  no  doubt  it  originated  in  a 
▼ery  simple  way,  notwithstanding  the  importance  which,  in  after 
years,  was  attributed  to  it.     Some  notary  mc^re  careful,  or  timid,  or 
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more  affected  with  the  cacoeihes  scribendi  than  his  bretliren,  instead 
of  trusting  to  the  recollection  of  the  witnesses,  that  sasine  had  been 
given,  probably  to  some  non-resident  proprietor,  or  leaving  it  to  be 
proved  by  any  short  memorandum  of  his  own  on  the  back  of  the 
precept,  embodied  a  history  of  the  transaction  in  a  notarial  docn* 
ment.  Others,  prompted  by  the  same  causes,  or  following  his 
example,  did  likewise,  and  the  document  gradually  grew  and  flour- 
ished until  it  reached  that  grand  climax  of  legal  perfection  in  former 
times,  "  the  fertile  source  of  many  a  cruel  fraud/'  It  is  undoubted 
that  sasine  was,  for  a  long  period,  given  in  Scotland  without  an 
instrument  being  expede ;  and  in  England,  where  sasine  was  also 
given  in  some  form,  the  instrument  was  not  in  use.  But  what  shall 
we  say  of  the  present  practice,  where  the  instrument  is  still  retained, 
although  the  fact  of  giving  sasine  is  no  longer  required.  We  are 
quite  aware  that  what  is  now  meant  is,  that  the  notaiy  gives  sasine 
by  granting  the  instrument ;  but  if  it  was  considered  unnecessary 
to  retain  the  old  symbols  of  delivery  of  earth  and  stone  on  the  lands,  | 
it  is  surely  far  less  necessary  that  an  instrument,  originally  designed 
as  a  record  of  that  fact,  should  be  retained.  Formerly  it  had  a 
meaning,  now  it  is  perfectly  meaningless ;  for  the  giving  of  sasine  bj 
producing  the  warrant  to  a  notary-public,  and  his  expeding  an 
instrument  to  be  recorded  in  the  register,  is  the  giving  ndtherof 
real  nor  symbolical  possession.  It  is  only  a  clumsy  device  by  which 
a  title  is  retained,  for  which  there  is  not  the  slightest  necessity,  and 
at  a  time,  too,  when  the  public  declaim  loud^,  and  quite  jnstly, 
against  the  feudal  fetters  in  which  land  is  still  bound.  £ven  when 
there  was  some  rational  meaning  in  the  instrument,  it  did  not 
possess  any  virtue  or  validity  in  itself.  Its  efficacy  depended  upon 
registration;  and  the  recent  Act,  8  and  9  Vict.,  c.  3»%  so  entirelj 
aoopted  this  view,  that  it  reduced  the  instrument  into  a  mere 
schedule  suitable  tor  entering  the  record.  Professor  Menzies  truly 
remarks,  that  the  design  of  the  Act  ^^  was  to  strip  both  the  instru- 
ment and  the  ceremony  of  everything  not  conducive  to  that  upon 
which  its  efficacy  has  always  virtually  depended,  viz.,  the  registra- 
tion of  it."  In  this  the  Act,  doubtless,  accomplished  great  good; 
but  it  was  evident  to  every  one  that  it  was  merely  a  step  to  the 
entire  abolition.  The  question  which  necessarily  suggests  itself  15* 
whether  there  is  any  necessity  for  maintaining  a  document  which  is 
avowedly  only  used  for  the  purpose  of  registration,  if  registration  can 
be  obtained  without  it  t  It  is  surely  unnecessanr  in  this  age  to 
have  any  delivery,  either  real  or  symbolical,  of  land,  a  practice  odIt 
necessary  and  suited  to  rude  and  barbarous  times ;  but  if  it  should 
be  deemed  expedient  that  legislation  on  this  matter  should  only 

{)roceed  by  slow  and  timid  steps,  and  that  there  is  still  a  necesAj 
or  preserving  some  rag  of  a  ceremony,  then  the  sasine  might  con- 
sist of  a  notarial  docquet  upon  the  charter  or  disposition,  nearing 
in  a  single  sentence,  that  the  notarv  had  given  sasine  to  the  dis- 
ponee  of  the  lands  described  in  the  deed.     The  docquet  mig^^ 
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be  inserted  in  the  register,  with  a  fall  description  of  the  lands. 
When  jnore  than  one  document  required  to  be  presented  to  the 
notary,  the  doc(|aet  would  be  written  upon  the  last  of  the  series, 
and  shortly  stating  the  deeds  presented  to  him.  This  method 
would  partially  reduce  the  expense,  and  would  be  a  ^ep  in  the 
right  aiiection,  which  may  probably  commend  itself  to  timid  re- 
formers more  than  a  broader  proposal ;  but  we  believe  professional, 
and  assuredly  also  public,  opinion,  are  ripe  for  more.  An  enactment 
proTiding  that  registration  of  the  charter  or  disposition  would  have 
the  same  effect  as  a  recorded  instrument  of  sasine  would,  we  thinks 
have  all  but  universal  approval.  This  is  a  principle  already  not 
unknown  to  our  law.  It  was  adopted  in  the  lianas'  Clauses  Con- 
fiolidation  Act ;  and  jM'operty  of  the  worth  of  several  millions,  is  now 
held  upon  no  other  title  by  railway  and  other  public  undertakings. 
The  80th  section  of  that  Statute  (8  Vict.,  c  19)  provides,  that  feus 
and  conveyances  of  land,  ^'  being  duly  executed,  and  being  registered 
in  the  Pardcular  Register  of  Sasines  kept  for  the  county,  burgh, 
or  district  in  which  the  lands  are  locally  situated,  or  in  the  General 
Register  of  Sasines  for  Scotland  kept  at  Edinburgh,  within  sixty 
days  from  ihe  last  date  thereof,  which  the  respective  keepers  of  the 
said  Bolsters  are  hereby  authorized  and  required  to  do^  shall  give 
and  constitute  a  good  and  undoubted  right,  and  complete  and  valid 
feudal  titlet,  in  all  time  coming,  to  the  promoters  of  the  undertaking 
and  their  successors,  and  assigns  to  the  premises  therein  described, 
any  law  or  custom  to  the  contrary  notwithstanding."  The  form  of 
conveyance  which  is  provided  by  the  Act,  contains  neither  procu- 
ratory  of  resignation  nor  precept  of  sasine ;  and,  where  the  promoters 
of  the  undertaking  held  a  conveyance  containing  these  clauses,  or 
which  may  be  completed  by  infeftment,  it  is  not  necessary  for  them 
to  record  the  conveyance,  but  they  may  make  up  a  title  in  usual 
form.  There  are,  of  course,  many  reasons  which  might  make  it 
advisable  to  cheapen  the  conveyance  of  lands  to  public  companies, 
which  do  not  exist  in  the  case  of  private  individuals.  Land,  on 
being  acquired  by  great  public  bodies,  may  be  said  to  pass  out  of 
the  market  for  .an  indefinite  period,  and  there  is  less  risk  in  makins 
an  innovation  for  their  advantage,  such  as  has  been  described.  It 
ia,  moreover,  the  policy  of  Government  to  encourage  works  of  public 
Qtility,  by  diminishing  as  much  as  possible  the  expense  of  creating 
them.  All  that  we  desire  to  point  out  is,  that  the  principle  of  re- 
cordmg  oonvqrances,  and  holding  such  registration  as  a  valid  feudal 
title,  is  not  unknown  to  the  law  of  Scotland  ;  and  that,  if  it  can  be 
shown  to  be  a  proper  and  advisable  thing,  there  need  be  no  hesitar 
tion  in  adopting  it,  from  a  reluctance  to  break  in  upon  the  ancient 
usagQs  of  tne  country.  The  purity  of  the  register  of  sasines  has 
already  been  soiled  by  the  admission  of  conveyances ;  and  the  sole 
question  now  is,  Would  it  be  "proper  to  extend,  £or  the  beneiit  of 
private  individuals,  an  alteration  of  the  law  already  introduced  for 
the  benefit  of  public  undertakings  t     There  is  anotner  example  of  a 
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recorded  disposition  being  held  a  valid  title,  which,  although  not  so 
pertinent  a  precedent  as  that  under  the  Lands'  Clauses  Act,  we 
must  mention,  chiefly  on  account  of  the  exalted  source  from  which 
it  comes.  All  convejanoes  from  the  Sovereign,  of  property  under 
the  control  of  the  Woods,  Forests,  and  Land  Revenue  Commissioners, 
are  recorded  in  Chancery,  and  the  title  is  thenceforth  complete. 
The  holding  inserted  is  blench,  for  payment  of  a  penny,  **  if  asked 
only."  There  is  a  class  of  companies,  somewhat  diflFering  from  the 
public  undertakings  referred  to  in  the  Lands'  Clauses  Act,  but  vhich 
are  not  less  deserving  of  encouragement,  to  whom  the  abolition  of 
the  sasine  would  be  a  great  boon — ^we  mean  BuOding  Societies. 
The  operation  of  these  most  excellent  institutions  is  very  much 
hampered  by  the  heavy  expense  of  titles.  In  the  Act  regulating 
them  (6  and  7  William  IV.,  c.  32),  they  are  permitted  to  insert  in 
their  rules  forms  of  conveyance,  etc.,  for  carrying  the  purposes  of 
the  Society  into  execution;  and  in  practice,  we  believe,  printed 
forms  of  dispositions  and  bonds  are  used ;  but  the  permission  in  the 
Act  does  not,  of  course,  extend  to  the  completion  of  the  title  of  a 
member  after  he  has  acquired  a  house ;  and  upon  small  properties, 
such  as  those  which  are  acquired  through  such  Societies,  uie  burden 
of  sasine,  and  making  up  titles  with  the  superior,  fall  veiy  heavily. 
The  next  chapter  to  that  of  the  Statute  of  William  IV.,  which  r^ 
lates  Building  Societies,  amends  the  law  of  Scotland  as  to  erasures 
in  sasines.  We  think  it  is  a  pity  the  Act  did  not  erase  the  sasine 
entirely  from  our  conveyancing  practice. 

In  England,  a  large  section  ot  the  community  are  presently  agi- 
tating for  a  very  extensive  reform  in  connection  with  their  land 
rights.  The  agitation  arose  out  of  the  attempts  which  have  been 
made  to  secure  for  that  kingdom  such  a  system  of  registration  as  we 
have  enjoyed  for  upwards  of  200  years.  The  ignorance  which 
seems  to  prevail  with  respect  to  the  proper  functions  of  a  land 
register,  and  indeed,  of  the  necessity  and  advantage  of  distinct  and 
specific  titles  to  landed  property,  has  led  many  to  aim,  not  at  a 
registration  of  land  rights,  but  of  the  lands  themselves,  for  the  pnr- 
pose  of  reducing  titles  to  mere  extracts  from  the  register,  xhey 
propose  that  a  tabular  record  of  lands  should  be  kept,  like  tlie 
register  of  a  company's  stock,  and  transferences  to  be  marked  off^  in 
red  ink,  in  the  most  summary  manner  imaginable.  A  Blue  Book 
was  issued  last  session,  by  a  Commission  appointed  to  inquire  into 
the  subject  of  registration ;  and  those  of  our  readers  who  imagine 
feudal  forms  to  be  perfection,  and  may  be  inclined  to  think  we  go 
too  far  in  the  observations  submitted,  would  probably  be  the  better 
of  dipping  into  this  report.  They  will  there  see  the  kind  of  theories 
and  expedients  to  simplify  and  cheapen  land  transference,  which 
are  not  only  abroad,  but  gravely  discussed  in  a  Parliamentaiy  com- 
mittee, and  submitted  to  Parliament ;  and,  perhaps,  on  reflection^ 
they  may  see  the  necessity  of  making  prudent  concessions  in  time, 
to  the  advancmg  necessities  and  ideas  of  the  age.    If,  instead  (n 
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pradent  concessiofi,  a  policy  of  dogged  resistance  be  adopted,  then 
the  public  will  ultimately  make  short  work  both  of  our  feudal  forms 
and  feudal  principles. 


l^nm  nf  tjje  Jllantji. 


Business  of  the  Court — The  brief  experience  which  we  have  had 
of  the  Court  of  Session  Act  has  been  altogether  in  its  favour.  The 
transference  to  the  Lord  Ordinary  of  the  purely  formal  business, 
with  which  so  much  of  the  valuable  time  of  the  First  Division  was 
eveiy  morning  occupied,  has  been  a  source  of  great  satisfaction  to 
all  parties — to  none  more  so  than  the  judges  Uiemselves ;  for  not 
only  has  a  considerable  saving  been  effected  in  the  public  time  of  the 
Court,  but  privately,  the  judges  are  saved  the  necessity  of  reading 
so  many  long  petitions,  for  the  most  part  on  such  inviting  topics  as 
trenchiog,  rarm-buildings,  agricultural  improvements,  and  factorial 
accounts.  It  appeal^  however,  that  by  the  view  which  has  been 
taken  of  sect,  iv.,  their  Lordships'  past  experience  on  such  mat- 
ters will  still  be  partially  IKrailable  to  the  country.  The  summary 
petitions  and  applications,  which  are  by  the  above  section  sent  to  the 
Lord  Ordinary,  are  declared  to  be  those :  '^  which  are  not  incident 
to  actions  or  causes  actually  depending  at  the  time  of  presenting  the 
same;'*  and  in  this  forbidden  category,  a  petition  for  recall  of  factory 
bas  been  placed.  K  such  an  application  cannot  competently  be 
made  to  the  Lord  Ordinary  a  fortiori^  every  petition  for  powers  can 
only  be  made  to  the  Inner  House, — a  construction  whicn,  however 
justified  by  the  phraseology,  must  surely  have  been  beyond  the  in- 
tention of  the  framer  of  the  Statute.  But  the  saving  which  has  been 
effected  in  this  department  of  the  business  of  the  Court,  has  had  the 
b^t  effect  in  a  variety  of  ways.  The  judges  have  now  more  time 
for  the  reading  of  the  record  before  the  case  is  argued ;  and  the 
result  is  a  visible  improvement  in  the  mode  in  which  the  case  is  dis- 
posed of.  Counsel  now  understand  that  it  is  more  than  ever  neces- 
sary to  be  short  and  to  the  point.  The  irrelevancy  of  the  prolix  gentle- 
men,—whose  theory  of  duty  to  their  client  is  the  very  fallacious 
oue,  that  it  can  only  be  properly  done  by  means  of  a  very  long 

rli, — is  at  once  stopped  ;  and  should  it  appear,  from  the  opening, 
there  is  nothing  in  the  case,  judgment  is  given  on  the  spot.  In 
short,  business  is  now  done,  and  as  little  is  said  as  possible.  It  need 
not  therefore  excite  surprise,  that  by  such  vigour  and  energy!on  the 
part  of  the  judges,  the  arrears  are  fast  disappearing.  The  rapid  rate 
at  which  this  is  being  effected,  will  be  best  shown  by  a  comparison 
ofthe  progress  already  made,  with  what  was  accomplished  during 
the  whole  of  the  winter  and  summer  sessions  of  last  year.     Taking 


570  REVIEW  OP  THE  MONTH.  [Dec. 

the  Bolls  issued  in  October  1 8&6 ;  we  find  the  Conrt  met  on  the  4th 
November.     At  its  risinff  on  the  1 1th  March,  it  had  reached  caae 
No.  40  in  the  Short  Roll;  and  at  the  end  of  the  Summer  Sesdon, 
had  been  only  able  to  get  as  far  down  as  case  No.  65  in  the  same 
KoU.    Now,  during  the  first  month  of  the  present  Session,  the 
Court  has  already  disposed  of  more  than  one-half  of  the  whole  num- 
ber of  cases  their  Lordships  were  able  to  overtake  during  the  whk 
of  last  year.     When  we  write,  No.  100  of  the  Roll  referred  to,  has 
been  already  reached, — so  at  the  same  rate,  the  Rolls  of  the  First 
Division  will,  ere  long,  be  entirely  clear  of  arrears.     In  the  Second 
Division,  the  progress  made  with  the  transferred  causes  has  been 
no  less  remarkable.    In  many  of  these  eases,  reclaiming  notes  wen 
lodf^ed,  purely  for  the  purpose  of  gaining  delay,-— and  it  is  not  sur- 
prising therefore,  that  a  laige  proportion  coili^se,  so  to  speak,  at  the 
very  first  judicial  touch. 

Thus,  the  grievance  under  which  Scotch  suitors  have  for  some 
years  been  liubouring,  is  being  removed,  by  the  vigorous  enei^ 
of  the  judges.  To  them  the  country  is  entirely  indebted  for  thti 
improved  state  of  things ;  and  the  credit  is  tl»  more  due  to  them, 
considering  the  veiy  objectionable  nature  of  the  anraagements  under 
which  they  are  compelled  to  conduct  pubUc  business.  On  the  sab- 
ject  of  the  excessive  length  of  the  period  wasted  in  vacation,  it  if 
very  satisfactory  to  find  the  general  unanimity  that  prevails.  In 
£bct,  the  feeble  plaintive  note  whidi  we  sounded  in  last  numbtf, 
has  swelled  into  a  general  eh<Mrus  of  dissatisfaction  ;  and  our  com- 
plaints have  been  echoed  and  re-echoed  by  the  press  and  the  profess 
sion,  from  one  end  of  the  kingdom  to  the  otror.  Such  being  the 
state  of  public  opinion  on  this  matter,  we  hope  that  next  Sessioa 
some  reasonable  concession  will  be  made  to  it,  by  the  introduction  of 
a  bill,  making  both  the  Inn^  and  Outer  Houses  meet  sometime  in 
October.  With  this  change  we  believe  nsost  parties  would  be  satis- 
fied ;  and  we  are  perfectly  certain,  that  the  Judges  themselves,— who 
are  perhaps  the  parties  to  be  first  consulted  m  any  new  arrangeinent, 
— ^would  find  it  much  better  suited  to  their  own  personal  oonvenience; 
than  the  present  system.  Indeed,  it  is  a  great  mistake  to  suppose 
tliat  this  IS  a  question  between  the  judges  on  the  one  hand,  and  the 
country  on  the  other.  No  one  has  ever  had  the  txddness  to  affirm 
that  a  Scotcli  judge  was  a  mere  sinecurist;  and  any  attempt  to  show 
that  he  is  not^  is  simply  ridiculous.  On  the  contrary,  the  veiy  fact 
that  their  duties  during  Session  are  so  serious,  is  one  of  the  chief 
reasons  for  a  change.  By  the  compression  of  the  whole  business  of 
a  year  into  a  mere  iraotion  of  it ;  and  in  the  anxiety  of  the  Judges 
to  overtake,  within  that  bief  period,  more  than  it  is  j^sically  pos- 
sible to  accomplish,  we  see  their  ener^es  taxed  to  an  extent  that  a 
better  arrai^merat  would  render  quite  unnecessary.  No  amoimt 
of  endeavour,  however  praiseworthy,  to  do  the  wcwk  of  two  iDontbs 
in  .die  space  of  one,  <:an  be  either  for  the  personal  convenience  of  the 
judge  or  £9r  the  interest  of  the  public,  mone  especially  as  it  affords 
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Ie»  room  for  the  display  of  that  leisurely  deliberation  which  is  one 
of  the  most  becoming  features  in  the  proceedings  of  a  Supreme 
Court 

The  Reports  of  the  cases  decided  during  the  past  year — the  nine* 
teenth  volume  of  which  is  just  completed— contain  some  instructive 
illastrations  of  the  class  and  character  of  the  business  which  the 
legal  profession  is  now  called  upon  to  omduct.  The  kind  of  law 
once  reauired  for  success  in  practice,  seems  now  almost  completely 
banishea  from  the  field  of  litigation.  Questions  affecting  the  law 
of  real  property,  or  re({uiring  any  knowledge  of  feudal  principle^ 
seldom  appear  ;  and  it  is  still  more  remarkable,  that  the  once  fruit* 
fill  subjects  of  trust  and  succession,  occupy  a  comparatively  small 
portion  of  the  present  volume.  The  relation  of  landlord  and  tenant 
18  still  as  fertile  in  disputes  as  ever ;  and  there  are  one  or  two  inte** 
resting  points  reported  under  the  head  of  husband  and  wife.  The 
late  Poor-law  Act  seems  at  length  to  be  suflSciently  well  interpreted; 
for  there  is  an  obvious  falling  off  in  the  litigation,  of  which  for 
some  years,  this  statute  has  been  the  prolific  parent.  But  the 
reports,  year  after  year,  make  it  more  and  more  manifest,  that  by 
far  the  greater  proportion  of  the  legal  business  of  the  country  arises 
from  commercial  transactions.  Bankruptcy  outnumbers  every 
other  branch — questions  in  the  law  of  principal  and  agent,  of  sale, 
of  partnership,  and  matters  connected  with  trade  and  commerce^ 
are  of  the  most  frequent  occurrence.  In  point  of  fad,  keeping  out 
of  view  the  subject  of  reparation,  which  will  always  be  the  source 
of  much  business,  it  may  be  safely  said^  that  it  3s  to  Glasgow, 
Dundee,  and  the  great  seats  of  commerce,  that,  for  the  profitable 
practice  of  the  law  in  this  country,  we  are  chiefly  indebted. 

Business  and  Practice  of  the  Sheriff  Courts. — This  goes  far  to 
explain  the  great  increase  which  has  recently  taken  place  in  the 
business  of  the  Sheriff  Courts.  Whatever  a  British  merchant 
requires  to  be  done,  roust  be  done  with  dispatch.  He  will  rather 
^ve  up  a  point,  or  forego  the  recovery  of  a  debt,  unless  he  can 
be  assured  of  having  a  decision  in  a  month  or  twa  Accordingly, 
not  only  are  the  simple  and  expeditious  forms  of  process  in  our 
Sheriff  Courts  in  high  favour  with  the  public,  but,  for  want  of  the 
very  same  advantages  in  the  Supreme  Court,  much  of  the  business 
of  the  local  Courts  never  goes  iurther.  The  course  of  le^slation 
on  this  subject,  for  some  years  to  come,  will,  in  all  probability,  be 
in  favour  of  a  \ety  large  extension  of  the  present  jurisdiction  of  the 
Inferior  Courts.  A  marked  improvement  has  taken  place  in  the 
character  and  qualifications  of  the  iudges  who  have  been  lately 
Appointed.  The  responsibilities  of  this  oranch  of  judicial  patron- 
^  are  b^inning  to  be  duly  felt ;  and,  on  the  whole,  it  is  being 
exercised  in  a  manner  that  is  highly  satisfactory.  The  objecti^is 
that  were  once  urged  to  the  extension  of  the  powers  of  our  local 
do  not  now  apply;   and   we  fear  the  Court  of  SessioM 
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mnst  prepare  itself,  ere  many  years  elapse,  for  being  more  and  more 
employed  as  a  simple  Court  of  Review  on  matters  of  law.  Our 
Sheriff  Courts  should  rank  pari  passuj  both  with  respect  to  the 
powers  and  emoluments  of  the  judges,  with  the  County  Courts  of 
England.  Lord  Brougham  announces  his  intention,  in  his  annual 
letter  to  Lord  Radnor  {Law  Review^  Nov.)f  to  carry  still  further 
the  extension  of  local  iudicature,  whereby  the  access  to  justice  may 
be  opened,  "  so  that  the  injured,  whether  by  force  or  by  fraud,  shall 
be  enabled  to  travel  the  road,  paying  a  reasonable  toll  to  the 
lawyers,  who  keep  the  gates."  rublic  opinion  in  this  country  is 
undoubtedly  tendmg  in  the  same  direction.  In  a  very  ezceUent 
address,  which  was  delivered  by  Mr  Sheriff  Strathern  at  the  open- 
ing of  the  Glasgow  Juridical  Society,  we  find  him  stimulating  the 
enthusiasm  of  his  youthful  hearers  in  the  following  manner:— 
'^  And  still  more  will  the  great  future  of  our  local  courts  give 
opportunity  and  temptation  to  the  noblest  minds  among  yon,  to 
engage  in  your  profession.  Each  session  is  adding  extended  juris- 
diction ;  tne  thirst  for  the  cheap  and  expeditious  disposal  of  disputes 
remains  unslaked ;  the  demand  for  the  English  County  Court  sys- 
tem, to  its  extended  limits,  and  with  its  priviUffe  of  jury  trial  in 
questions  of  controverted  factSj  is  continuing  and  spr^tding  in 
Scotland ;  the  further  simplification  of  our  forms,  and  the  great 
spread  of  oral  Court  practice,  are  favourite  subjects  among  our  law 
reformers ; — all  of  which,  when  they  become  law,  will  greatly  mag- 
nify the  usefulness  of  the  local  practitioner,  increase  his  forensic 
experience,  and  fit  him,  as  in  many  instances  he  is  now  capable  of 
tilting  with  the  doughtiest  champion  of  an  upper  Court." 

Changes  of  the  above  nature  would,  doubtless,  involve  changes  of 
another  kind ;  and  one  of  these  certainly  would  be,  that  many 
members  of  the  Bar  would  seek  in  the  country — ^as  hosts  of  their 
English  brethren  have  done  already — that  employment  which  can- 
not be  found  in  the  limited  sphere  of  Edinburgh.  We  are  glad 
to  find  the  learned  Sheriff  advising  this  step.  In  the  same  address, 
he  says  : — "  Nor  do  I  think  it  unlikely,  that  many  junior  members 
of  the  Bar  of  Scotland,  may  ere  long  find  it  advantageous  to  settle 
and  practise  in  our  local  Courts — a  circumstance  which,  happen 
when  it  may,  our  practitioners  ought  not  to  be  jealous  of.  Inaeed, 
I  can  foresee  great  benefits  from  it  to  the  practitioners  themselves ; 
for,  if  nothing  else  was  introduced,  I  believe  the  importation  of  the 
style  of  thought,  mode  of  pleading,  and  professional  demeanour— 
which  are  characteristics  of  the  Scotch  Bar — ^into  the  fashion  of  the 
Sheriff  Court  practice,  would  do  more  to  elevate  that  practifee  and 
improve  the  practitioners,  as  well  among  themselves  as  to  each 
other,  than  years  of  further  experience  in  oral  debate.  In  making 
this  remark,  I  am  not  to  be  understood  as  condemning  the  present 
Sheriff  Court  system  of  debate.  I  recognise  in  that  system,  ele- 
ments of  continuing  advancement  in  style  and  substance,  and  doubt 
not  that,  eventually,  there  might  not  be  much  to  borrow  finom  other 
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/ora,  however  exalted ;  bat  then,  as  a  system,  it  is  still  young ;  it 
was  nmrtared  among  the  practitioners  themselves,  some  of  whom 
were  little  able,  from  lack  of  skill  and  want  of  opportunity,  to  foster 
the new-«pning  system;  and  those  among  them  who  had  the  skill 
and  needed  not  the  opportunity,  by  being  mixed  with  the  others, 
were  themselves  cramped ;  and  the  system  has  been  delayed  in  the 
development  of  those  qualities  which  are  in  continual  observance  in 
the  Supreme  Court.  I  have  said,  if  counsel  do  settle  and  practise 
Id  the  local  Courts,  no  jealousy  ought  to  arise ;  on  the  contrai^, 
hearty  welcome  should  await  them.  The  practitioners  in  the  Shenff 
CoQrt  of  Gla^w  are  second  to  no  local  Bar  in  the  kingdom  ;  they 
are,  in  general  men  of  superior  education,  of  first-rate  talent,  neces- 
sarily experienced,  of  unimpeachable  integrity,  enjoying  largely 
pnblic  confidence  and  respect,  and  living  in  a  most  intelligent  and 
enlightened  community,  whose  opinion  has  a  winnowing  effect,  and 
before  which  no  mere  chaff  could  thrive.  Counsel  entering  our 
local  Courts  to  engage  in  the  business  contentions  there,  and  meet- 
ing such  practitioners,  must  look  to  their  mettle,  nor  think  them- 
selves dishonoured  though  foiled  as  often  as  they  win.  In  fact, 
such  admixture  would  keep  in  C4)ntinual  current  a  flow  of  genius 
redounding  much  to  public  benefit,  and  tending  to  raise  the  Sheriff 
Courts  themselves  still  higher  in  public  estimation.  Of  course, 
coansel  would  only  settle  as  pleaders,  the  representatives  of  such 
practitioners  as  did  not  cultivate  Court  practice;  and,  probably, 
among  the  practitioners  also,  there  might  spring  up  a  race  of 
pleaders — ^roen  who,  besides  possessing  the  natural  or  acquired  gifts 
of  oratory,  could  bring  to  their  own  and  constituents'  aid,  a  great 
innd  of  general  and  commercial  knowledge  as  well  as  professional 
experience.  They,  too,  by  discontinuing  agency,  would  become 
popular,  and  prove  formidable  rivals  to  any  pleaders  who  might 
enter  the  lists.  I  have  not  mooted  this  point  as  a  pure  theory,  nor 
is  it  new.  The  great  length  of  time  which  usually  elapses  between 
a  call  to  the  Bar  and  succeeding  to  practice,  has  a  sickening,  a  de- 
pressing effect.  The  youthful  advocate,  in  vigorous  health,  stored 
^th  eoncation,  and  longing  for  opportunity  to  engage  in  the  reali- 
ties of  his  profession,  often  finas  days,  months,  and  years,  pass 
sluggishly  over  his  bead,  without  presenting  a  single  client^  or 
living  him  the  chance  of  showing  the  world  his  capacity  for  busi- 
ness. This  is  probably  the  fault  of  no  one ;  but  must  a  man's  early 
years  pass  in  vain,  while  he  possesses  skill  and  inclination  to  improve 
them  T  Look  around,  and  behold  in  the  Sheriff  Courts  a  plethora 
of  business,  and,  in  reality,  the  practitioners  there  not  too  numerous. 
Why  not  end  the  forced  idleness,  and  engage  there  t  But  the 
etiquette  of  the  Bar  forbids.  It  is  infra  dignitatem  to  stoop  to  the 
business  of  a  court  under  its  own  rank.  Utilitarian  feelings,  how- 
ever, are  beginning  to  infringe  on  the  starched  rule  of  etiouette ; 
^nd,  whether  general  or  not,  the  opinion  is  shared  by  a  consiaerable 
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number  of  members  of  the  Bar,  that  it  is  not  beneath  the  dignity  of 
an  advocate  to  practise  in  the  Sheriff  Courts.  Practically,  however, 
the  question  is  answered  in  England.  The  Bar  in  that  kingdom  is 
as  jealous  of  sullying  its  dignity,  and  as  anxious  still  to  keep  apart 
the  distinction  between  barrister  and  attorney,  as  the  Bar  in  Scot- 
land csLn  be ;  and  yet  the  County  Courts  present  the  weekly  scene 
of  barristers  and  attorneys  contending  as  adverse  pleaders,  without 
resulting  in  any  serious  depreciation  of  the  one  or  undue  elevation 
of  the  other." 

The  Sheriffship  at  Tain. — In  connection  with  the  above  subject, 
and  as  an  exception  to  some  of  the  remarks  touching  the  recent 
appointments  to  the  office  of  Sheriff,  we  must  notice  the  appoint- 
ment of  Mr  William  Hugh  Murray  of  Geanies,  Ross-shire,  to  be 
SIieriflT-Substitute  of  the  eastern  district  of  that  extensive  county. 
This  appointment  deserves  special  notice,  because  it  is,  in  two  re- 
spects, a  very  exceptional  one — Utj  Mr  Murray,  though  a  member 
of  the  Bar,  has  not  practised  for  three  years,  having  retired  entirely 
from  Edinburgh  to  his  estate  in  Ross-shire :  2dly^  He  possesses  ao 
extensive  estate  within  the  very  district  over  which  he  is  appointed 
a  judge. 

We  have  been  informed  by  those  who  are  acquainted  with  Mr 
Murray,  that  he  is  in  every  way  fitted,  by  talents,  general  knowledge, 
and  acquaintance  with  the  law,  for  the  office  to  which  he  has  been 
appointed.  He  was  also,  as  the  rejiorts  show,  a  Reporter  of  the 
First  Division  ef  the  Court  of  Session  for  five  years ;  and  his  reports 
bear  testimony  to  his  industry  and  his  intelligence.  We  have  also 
been  informed  that  he  has  occasionally  acted  since  his  retirement  from 
the  Bar,  as  Sheriff-substitute  both  for  Ross  and  Sutherland,  in  the 
absence  of  the  regular  Sheriffs.  To  these  circumstances  are  added, 
the  warm  testimony  of  his  friends  at  the  Bar,  to  his  many  genial 
qualities  as  a  gentleman.  All  objections,  therefore,  to  the  person 
appointed,  are  at  once  obviated  ;  out  there  is  involved  a  principle, 
which,  we  trust,  unless  in  an  exceptional  case  like  this,  will  never 
be  violated  again.  It  is  said  that  an  idea  has  now  become  pre- 
valent, that  a  man  who  has  a  landed  estate  in  the  county,  ought  to 
be  preferred  to  the  chair  of  the  Sheriff-Substitute,  because  his  estate 
adds  dignity  to  the  office  ;  and  that  it  is  upon  this  ground  that  the 
appointment  was  confirmed  by  the  chiefs  of  the  Court.  This  is, 
undoubtedly,  a  reversal  of  the  policy  which  has  been  pursued  for  the 
last  thirty  years,  during  which  period,  several  eligible  men  bare 
been  refused  appointments  solely  on  the  grouna  of  their  con- 
nection with  the  county,  by  the  possession  of  landed  estates  there. 
If  it  add  dignity  to  the  office,  it  takes  away  confidence  in  the  im- 
partiality of  the  officer.  The  majority  of  cases  in  the  Sheriff-courts 
are  between  landlords  and  tenants,  in  which  the  landed  proprietor 
appears  upon  the  one  side,  and  the  humble  tenant  upon  the  other. 
Is  It  unnatoral  for  the  poorer  classes  to  suppose,  that  the  sympathies 
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of  the  SherifF-snbstitute,  himself  a  landed  proprietor,  will  be  in 
unison  with  his  class  ?  Of  course  they  will ;  and  the  lower  orders  in 
the  connty  will  feel  no  respect  for  decisions,  and  no  confidence  in  the 
judgments,  when  they  think  that  they  are  dictated,  not  according  to 
the  law  or  the  justice  of  the  case,  but  according  to  the  partialities 
of  the  judge.  It  was  upon  this  ground  that  Lord-Advocate  Kutber- 
fiird,  in  several  cases,  interposed  his  veto  to  the  appointment  of 
eligible  men,  simply  because  they  had  estates  in  the  county ;  and,  we 
trust,  that  a  pause  will  be  made  before  this  policy  be  broken  through, 
except  in  the  case  of  men  who  have  toiled  as  hard  as  Mr  Murray 
for  his  appointment,  and  who,  personally,  so  well  deserve  it* 

Inferior  Court  Becords.-^AM  I'emonstrances  seem  to  be  of  no 
avail  with  the  Sheriff-substitutes  throughout  the  country,  in  re- 
ference to  the  making  up  of  Records.  Ihey  seem  to  be  perfectly 
fascinated  with  the  short-hand  style  suggested  by  the  Sheriff-coujt 
Act  of  1853.  The  cause  is  called  in  Court,  and  the  defender's  pro- 
curator, is  then  and  there  required  to  state  his  defence,  which  is 
jotted  down  in  very  loose  and  popular  language.  The  thing  is  done 
in  a  hurry ;  and,  very  oflen,  when  things  are  so  done,  they  are  done  in 
ignorance.  Accordingly,  the  lega>  pleas  upon  which  the  case  ought 
to  be  decided,  Are  not  stated  at  all,  or  very  imperfectly  set  forth ; 
and,  when  the  case  comes  up  to  th^  Court  of  Session,  a  new  Record 
or  additional  statements,  are  absolutely  required.  Of  course,  one 
is  always  reluctant  to  ado])t  sucli  a  remedy,  because  it  is  followed  by 
an  amdnd  of  expenses.  Now,  what  we  would  beg  to  suggest  to  the 
Judges  of  the  Supreme  Court  as  a  proper  and  reasonable  thing  in 
the  circumstances,  is  to  allow  these  Inferior  Court  Records  to  be 
o|)ened  up,  and  a  Revised  Condescendence  lodged,  without  imposing 
as  a  condition,  the  payment  of  any  expenses.  At  all  events,  the 
expenses  should  be  .reserved ;  and  thus  one  would  not  be  deterred, 
by  the  fear  of  this  penalty,  from  getting  the  case  disposed  of  on  its 
proper  merits.  Some  of  the  Inferior  Court  Records,  as  now  pre- 
pared, are  the  loosest  and  most  objectionable  productions  wnich 
have  been  ever  presented  for  the  decision  of  a  Court  of  Law. 

We  again  entreat  the  attention  of  the  local  judges  to  this  subject. 

AdditioTial  Sheriff- SvbatitiUe  at  Glasgow. — Some  time  ago  it  was 
currently  reported  and  generally  believed,  that  the  consent  of  the 
proper  authorities  had  been  obtained  to  the  appointment  of  an  addi- 
tional Sheriff-Substitute  at  Glasgow.  Whatever  foundation  there 
was  for  the  report  at  the  time,  no  steps  have  yet  been  taken  in  the 
matter.  The  question  is,  therefore,  now  again  before  the  public. 
The  Faculty  of  Procurators  have  taken  it  up,  and  though  the  enor* 
Dions  business  with  which  the  Sheriff-Court  at  Glasgow  is  literally 
overwhelmed  would,  we  think,  amply  justify  two  additional  appoint- 
inents,  the  Faculty,  with  characteristic  modesty,  has,  in  the  mean- 
time, limited  its  demand  to  one.     The  following  statement  (wit^* 
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which  we  have  been  favoured  from  a  private  sonrce)  surely  shows 
the  very  reasonable  nature  of  this  proposal.  Considering  the  palUy 
pavment  of  these  laborious  officials,  we  hope  no  unnecessary  delay 
will  now  occur  in  making  an  immediate  addition  to  the  existing 
judicial  staff — an  addition  required  alike  by  justice  to  the  Sh^m 
and  the  interests  of  the  public : — 

Butiness  in  the  Sherif -Court  i^  QUugcw  durmg  1856. 

Number  of  ordinary  actions,      •  .  .1191 

Whereof  opposed,    ....  688 

Unopposed,  ....  603 

Number  of  snmmaiy,     .....  699 
Whereof  opposed,  ....           200 
Unoppoeeaf             ....           499 
Number  of  cessios,         ....            .95 

Number  of  sequestrations  under  first  year  of  Act,  176 

Number  of  summary  ejections^              .                        .  522 
Number  of  small  debt  cases,      ....     20,600 

Number  of  lunacy  applications,  388 

Number  of  fugtes,          .....  35 

Number  of  lawborrows,             ....  9 

Number  of  applications  under  Water  Act,                     .  12 

Number  of  letters  to  found  jurisdiction,           .            .  44 

Number  of  criminal  cases,         ....  504 

Number  of  prisoners,     .....  578 

Number  of  declarations  taken  from  pannels,  549 

Number  of  jury  trials,  .....  214 
Number  of  pleas  of  guilty,             .                      121 
Number  of  pleas  of  not  guilty,                               93 

Number  of  summary  criminal  trials,     ...  55 
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FIRST  DIVISION. 

The  GLAflOow  Royal  IivFiaMAitT  v,  CALDWBLL.^iVliw.  2. 
Proof— Prout  de  jure. 
Action  of  count  and  reckoning  against  a  collector  of  subscriptions,  embncing 
the  whole  of  his  intromissions  for  twenty  years ;  but  particularly  specifying 
various  sums  which  it  was  alleged  the  collector  had  receired,  but  not  accounted 
for.  Defence^Th&t  the  defender  had  kept  his  books  in  the  mode  nreacribed  ^y 
the  pursuers,  and  that,  at  the  close  of  each  year,  his  accounts  had  been  a- 
amined  and  checked  by  the  treasurer  of  the  pursuers.  Held— Thai  the  de- 
fender was  not  entitled  to  the  benefit  of  any  presumption  in  regard  to  btf 
intromissions,  and  that  the  pursuers  were  entitled  to  prove  their  allegations » 
to  the  specified  sums  which  they  alleged  the  collector  had  not  accounted  for 
promt  dejurt. 
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James  Anderson  v.  Peter  M'Callum.— iVbv.  3. 
Property — Disputed  boundctries — Interdict. 
Interdict  for  trespass.  The  complainer  and  respondent  were  tenants  of  ad- 
jotDing  hill  farms  held  under  the  same  landlord.  There  was  no  specification 
of  bonndaries  in  their  respectiTe  leases.  There  was  a  march  dyke  part  of  the  way. 
When  it  ceased,  there  was  a  disputed  hollow  at  the  side  of  a  hill,  which  formed 
a  fkrourable  shelter  for  stock,  and  which  both  parties  claimed.  Neither  party 
was  entitled  to  a  possessory  judgment.  Heid—ThtLt  the  tenant  whose  entry 
was  prior  to  that  ot  the  other  would  be  entitled  to  interdict,  if  he  could  show 
that  the  disputed  land  had  been  let  to  him,  although  it  might  have  been  sub* 
seqnently  let  to  the  other  tenant ;  but  Held — That  the  conmlainer  had  failed 
to  prore  that  the  disputed  land  had  been  let  to  him ;  therefore,  interdict  re- 
fused. 

Thomas  Lees  v.  Alexander  Mackinlat. — Nov.  11. 
Warrandice — ReUef—Poor'rcOea. 
A  feii^harter,  granted  bjr  the  Magistrates  of  Musselburgh  in  1826,  of  lands  in 
the  parish  of  Inveresk,  which  is  partly  landward  and  t>artlj  burghal,  contained  a 
claose  of  relief  against  cess,  minister^  stipend,  schoolmaster's  ralary,  and  other 
public  burdens.  The  only  assessment  before  1845  had  been  one-hidf  on  owners 
and  one-half  on  occupiers.  The  feu-duty  exceeded  the  yearly  value  of  the 
Und,  as  occupied  and  possessed  by  the  rassal.  There  was  only  one  small  build- 
ing upon  tiie  ground,  of  the  annual  ralue  of  about  L.20.  The  feu-contract 
granted  liberty  to  work  stones  within  the  town's  quarries,  and  took  the  vassal 
bound  to  nay  all  dues  on  goods  that  should  be  landed  a1^  or  exported  from, 
the  **  said  ground  or  buildings  erected  or  to  be  erected  on  the  ground 
thereby  feued."  Under  this  warrandice  clause,  the  vassal  claimed  relief  from 
poor-rates  imposed  under  the  new  Poor-Law  Act  of  1845.  The  superiors  ob- 
jected, that  the  present  poor-rate  being  the  result  of  a  supervening  law,  could  not 
have  been  in  the  contemplation  of  parties  at  the  date  of  entering  into  the  feu- 
contract.  Formerly,  the  assessment  within  burgh  was  on  means  and  substance, 
without  reference  to  property.  The  Act  of  1845  introduced  a  specific  change 
in  the  character  of  the  assessment;  and  the  mere  circumstance  tiiat  the  object 
of  the  assessment  was  the  same,  would  not  preserve  its  identity  so  as  to  make 
it  &11  within  the  clause  of  relief.  Bepliedr—^eXxei  here  is  claimed  only  in  re- 
spect of  ownership,  and  the  case  of  Reid  v.  Williamson,  16th  February  1848, 
is  decisive  upon  that  point.  Held — That  the  vassal  was  entitled  to  the  relief 
claimed  by  him ;  but  quutum,  whether  such  a  clause  would  extend  to  a  greatly 
increased  value  of  the  feu  in  respect  of  houses  erected  subsequent  to,  but  not 
contemplated  at,  the  date  of  the  feu-charter. 

BoE  V.  Ai«DER80N  (Hendcrson's  Factor)  and  Others. — Not.  11. 
TiHe  to  sue — Bee  judicata — Forum  eompetens. 
Stephen  Henderson,  a  native  of  Scotland,  died  domiciled  in  the  State  of 
Louisiana,  bequeathing  two  thousand  dollars  to  the  poor  of  the  town  of  Dun- 
blane. **  This  sum  to  be  divided  by  the  resident  minister  of  the  Presbyterian 
Church,  and  the  two  highest  civil  officers  in  the  town,  to  be  paid  upon  due 
proof  of  their  acceptance  of  the  trust. "  The  minister  of  the  parish  of  Dunblane, 
the  Bheriff-Bubstitnte  and  sherifF-clerk  of  the  western  district  of  Perthshire,  all 
i^idiog  in  Dunbluie,  brought  this  action  for  payment  of  the  legacy  against 
the  defenders,  who,  as  legal  hdrs  and  representatives  of  the  testator,  had  ob- 
l^ed  possession  of  part  of  his  sncoession.  De/enee—i^o  title  to  sue  ;  (2.)  Res 
/''^■Mto;  (3.)  The  executors  against  whom  the  action  should  have  beendi- 
'^cted  beuig  resident  in  America,  the  Oourt  of  Session  was  not  forum  eompe- 
^'  The  nlea  of  reajwUeata  was  founded  on  certain  proceedings  in  America, 
|he  pursuers  averments  in  regard  to  which  were,  that  the  will  of  the  testator 
hid  been  duly  proved  in  the  proper  courts,  and  that,  according  to  the  American 
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law,  the  legacy  was  good  ;  that,  by  the  same  law,  the  executors  were  entitled 
not  to  take  possession  of  the  property,  but  only  to  cause  the  inventory  and  other 
conservatory  acts  of  the  property  to  be  made  ;  that  the  defenders,  m  the  cha- 
racter of  legal  heirs  or  universal  legatees,  raised  certain  suits  before  the  coarts 
of  Louisiana  for  making  these  rights  available,  ^hich  suits  were  opposed  and 
afterwards  compromised;  the  defenders  thereby  getting  possession  of  a  large 
portion  of  the  testator's  succession,  and  two  of  them  taking  themselves  bound 
to  pay  the  present  legacy,  while  the  others,  by  founding  on  these  agreemoits  of 
compromise,  subjected  themselves,  according  to  the  laws  of  Louisiana,  in  lia- 
bility for  payment  of  these  legacies ;  that  these  deeds  of  compromise  were 
given  effect  to  by  the  American  courts ;  that  the  testamentary  executors  there- 
after surrendered  all  right  competent  to  them  in  regard  to  the  estates,  which 
were  then  taken  possession  of  and  intromitted  with  by  the  defenders  or  their 
authors ;  and  that,  if  any  portion  of  the  estates  remained  in  the  hands  of  the 
executors,  the  same  was  held  by  them  in  the  capacity  not  of  executors,  but 
attomies  for  behoof  of  the  parties  interested  in  the  agreements,  and,  in  parti- 
cular, of  the  defenders.  The  Court  Held — The  pursuers  undertaking  to  prore 
their  averments,  and,  on  a  consideration  of  the  whole  documents  and  procedure 
— (1.)  That  the  pursuers  had  title  to  insist  on  this  inquiry ;  (2.)  That,  it  not 
being  alleged  that  they  were  parties  to  the  American  suit,  nor  any  notice  bar- 
ing been  given  to  them  of  the  suit,  so  that  they  might  have  an  opportunity  of 
appearing,  that  suit  must  be  held  as  res  inter  cUias  acta.  Further,  that  although 
the  executors  then  appeared,  they  did  not  represent  the  pursuers,  but  merely 
defended  themselves  against  a  demand  to  denude  of  the  estate;  and  that  the 
medium  concludendi  in  that  action  being  also  different  from  the  present,  the 
plea  of  ree  judicata  fell  to  be  repelled  ;  and,  (3.)  That  the  rule,  actor  »emiitvr 
forum  reiy  operated  a  fortiori  when,  as  in  the  present  case,  the  forum  of  the  de- 
fenders was  that  also  of  the  pursuei-s;  and  that  the  question,  whether  this  action 
should  have  been  directed  against  the  executors,  was  a  question  on  the  merits 
which  were  not  at  this  stage  to  be  disposed  of.  Therefore,  defence  repelled, 
and  the  cause  to  be  proceeded  with  on  tne  merits. 

Pateeson  v.  Knox. — Not.  13. 

Patent^Act  15  and  16  Vict,^  e,  83. 

Under  the  old  law,  patents  were  granted  in  England,  Scotland,  and  Ireland 
respectively,  as  separate  kingdoms,  and  each  patent  was  confined  in  its  opera- 
tion to  the  country  where  it  was  issued.  The  Act  6  and  6  Will.  IV.,  c  83. 
sec.  1,  enacted  that  any  patentee  **  may,  if  he  think  fit,  enter  with  the  clerk  of 
the  patents  of  England,  Scotland,  or  Ireland  respectively,  as  the  case  may  hf? 
having  first  obtained  the  leave  of  His  Majesty's  Attorney-General  or  Soli- 
citor-Qeneral  of  Scotland,  in  the  case  of  an  English  patent ;  of  the  Lord- 
Advocate  or  Solicitor-General  of  Scotland,  in  the  case  of  a  Scotch  patent ;  or  of 
His  Majesty's  Attorney-General  or  Solicitor-General  for  Ireland,  in  the  ease  of 
an  Irish  patent,  certified  by  his  fiat  and  signature,  a  disclaimer  of  any  part  of 
either  the  title  of  the  invention  or  of  the  specification ;"  and  such  disclaim^ 
or  memorandum  of  alteration  "  shall  be  deemed  and  taken  to  be  part  of  such 
letters  patent  or  such  specification  in  all  courts  whatever."  By  the  15  and  16 
Vict,  c.  83,  the  granting  of  patents  is  ^ut  upon  a  new  footing.  Certain 
commissioners  of  patents  are  appointed,  including  the  Law  Officers  o^  *^^ 
Grown  for  England,  Scotland,  and  Ireland ;  and  thereafter  letters  patent  **shail 
extend  to  the  whole  of  the  United  Kingdom,"  provided  always  (sec.  S9)  **  that 
all  applications  for  leave  to  enter  a  disclaimer  or  memorandum  of  alteration 
shall  be  made  at  the  office  of  the  commissioners,  and  shall  be  referred  to  the 
respective  law  officers  in  the  said  first  recited  Act  mentioned.  ^«/<^^Thaj  tw 
word  "  respective"  does  not  here  proj)erly  mean  "all,"  but  "  each"  or  *  »»/ 
one  ;"  and  that  in  the  case  of  a  disclaimer  or  alteration  in  an  imperial  patent, 
it  is  not  formally  necessary  that  all  of  the  law  officers  grant  a  certificate  ot 
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leare,  bot  that  any  one  of  them  may  act  for  the  whole  hody,  as  in  the  previous 
steps  of  procedure  in  granting  the  oiiginal  patent. 

JooN  Wtpeb  «.  James  Henrt. — No9. 18. 
Warranty — 8aiU — Evidence. 
Wjper  purchased  a  grey  gelding  from  a  person  of  the  name  of  Waters,  at 
Doane  market,  the  defender  Henry  being  present.  The  horse  proved  unsound  ; 
and  Wjper  brought  this  action  for  the  price  against  Henry,  as  the  real  seller, 
lienry  denied  that  he  was  the  seller.  It  was  proved  tiiat  the  price  was  paid  to 
Waters,  who  was  a  commission-agent,  and  had  no  means  of  his  own ;  that  he  im« 
mediately  banded  it  to  Henry ;  that  the  horse  had  been  purchased  the  same  day 
without  warranty  by  Waters,  and  that  Henry  had  advanced  the  money  for  the 
purchase,  which  liowever  liad  been  afterwards  repaid  him  ;  that  at  the  sale  to 
the  pursuer,  Henry,  in  answer  to  a  question  put  by  the  pursuer,  warranted  the 
hone,  stating  that  it  was  warranted  souna  to  them — meaning  Waters  and 
himself.  Tliis  statement  was  proved  by  neutral  witnesses  to  be  untrue ;  and 
the  Court  held — That  in  a  balance  of  conflicting  evidence,  this  circumstance 
turned  the  case  against  the  defender. 

Gourlat's  Trustees  v.  Christopher  and  John  Kerr. — Nw.  19. 
Process — Jury  Trial — Expenses. 
In  a  trial  on  an  issue,  whether  law  agents  employed  to  sell  railway  shares  did 
in  violation  of  their  duty,  purchase  217  shares,  "or  any  part  thereof,"  the 
vetdict  was  "for  the  pursuers,  in  so  far  as  regards  100  of  the  shares."  The 
Court,  applying  the  verdict  in  June  6, 1.857,  refused  to  assoilzie  the  defenders  in 
regard  to  these  shares,  and  now  found  them  liable  for  the  expenses  of  process^ 
but  subject  to  modification. 


SECOND  DIVISION. 

M*Laren  v.  Steele  and  Others. — Nov,  1t3. 
Procets— Reduction — Competency.    Sheriff  Court.     Poor.    Stat.  8  and  9  Vict.s 

c.  83,  sec.  86. 
A  sailor  was  as.<«essed  for  support  of  the  poor  in  his  native  parish,  but  which 
h  had  ieft  many  years  before,  and  had  only  returned  to  on  short  visits  to  his 
relations ;  he  was  employed  as  master  of  a  vessel  sailing  from  London,  where 
he  had  his  domicile.  In  default  of  payment  of  the  assessment,  he  was  inv 
piisoned,  and  was  liberated  on  a  bill  of  suspension.  In  an  action  against  the 
inspector  of  the  poor  and  Parochial  Board,  as  individuals,  concluding  for  re- 
duction of  the  proceedings  of  the  Board,  and  of  the  warrant  of  imprisonment ; 
and  for  damages  for  wrongous  imprisonment,  he  averred,  that  the  warrant  of 
iiuprisonment  was  sought  in  thu  knowledge  that  he  was  not  legally  assessable ; 
and  pleaded,  that  a  reduction  being  necessary,  the  action  was  properly  brought 
in  the  Supreme  Court,  and  that  the  provisions  of  the  Snth  section  of  the  Poor- 
Law  Amendment  Act,  that  all  actions  on  account  of  anything  done  in  execution 
of  the  Act  must  be  brought  in  the  Sheriff  Court  within  three  months,  being  only 
mtended  for  the  protection  of  parties  acting  bona  fide  in  the  execution  of  the 
^ct,  the  acts  complained  of  being  done  by  the  defenders  in  the  knowledge  that 
he  was  not  liable  to  be  assessed,  they  were  not  entitled  to  the  protection  of 
tliat  clause  of  the  statute.  The  Court,  adhering 'to  the  judgment  of  the  Lord 
Ordinary  (Mackenzie},/ot«/u^  the  pursuer's  claim  of  damages  incompetent,  and 
*«oiUied  the  defenders  therefrom.  Observed — The  provisions  of  the  statute  did 
not  deprive  an  aggrieved  party  of  his  claim  for  daniages,  but  pointed  out  the 
^ay  in  which  it  should  be  sought,  which  must  be  in  the  Sheriff  Court  in  the 
»^t  instance;  the  proper  course  of  procedure,  where  a  reduction  is  necessary, 
being  to  sist  proceaure  in  the  Sheriff  Court  till  such  an  action  of  reduction  is 
disposed  of. 
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AfUkoritw.^Fergnnon  v.  Malcolm  and  Others,  14th  Feb.  1850,  xii.  D.,  p. 
7d2  ;  Fei^uson  v.  M*£wen  and  Oillespie,  7th  Feb.  1852,  xiv.  D.,  p.  466. 

HuNTSB  V.  Stew  AST. — No9.  19. 
Zmae — Rent 
An  estate  was  disponed,  with  entry  at  the  term  of  Whitsanday  1856,  the 
seller  assiji^ning  the  rents  to  become  dne  for  the  possession  from  and  after  that 
term.  The  entry  of  the  tenants,  bj  their  leases,  was  at  the  term  of  Whitson- 
day  as  to  the  houses  and  grass.  The  rents  were  conventionally  payable  for  the 
first  half  year  as  at  the  term  of  Martinmas  after  entry,  for  the  next  at  Whit- 
sunday following.  The  seller  raised  this  action  for  the  rents  drawn  by  the 
Surchaser  at  Martinmas  1856.  The  parties  agreed  that  their  claims  should  be 
^  ecided  on  the  assumption  that  the  whole  lands  were  pasture.  HM^Afknit- 
ing  the  judgment  of  Lord  Handyside — ^That  the  rent  conventionally  payable  it 
Martinmas,  though  really  due  at  Whitsunday  previous,  was  for  the  poaMssioQ 
subsequent  to  Whitsunday,  and  that  the  purchaser  was  entitled  to  them. 

Authoritiei, — Hunter*s  Law  of  Landlord  and  Tenant,  i.,  p.  316 ;  Stat.  11 
and  12  VicL,  c.  48,  sec.  3 ;  Campbell  v.  Kirkland,  18th  July  1849,  xi.  D., 
p.  1426. 

LORIIIER  AND  DOUOLAB  «.  AlfDERSON. — Nov.  21. 

Bill  of  Exchange — Proof, 
At  a  roup  of  farm  stocking  in  September  1855,  three  purchasers  signed  a  bluik 
one  shilling  bill  stamp.  Fisher  purchased  to  the  amount  of  L.llO,  Lorimer 
to  the  amount  of  L.I 3,  and  Douglas  L.8.  By  a  mistake,  a  purchase  made  bj 
another  party  was  included  in  the  account  of  the  sum  due  by  Douglas,  and  their 
united  purchases  thereby  were  supposed  to  amount  to  L.149.  Notice  was  sent 
Fisher  that  the  bill  stamp  he  had  signed  would  not  iSBxry  that  sum,  and  he  was 
requested  to  sign  a  two  shilling  stamp,  and  forward  it  to  the  drawer,  who  was 
acting  as  agent  of  the  party  whose  effects  were  rouped,  and  to  whom  he  had 
guaranteed  payment  of  the  proceeds.  The  drawer  is  a  bank  agent.  The 
bank  clerk  gave  notice  to  the  acceptors  that  their  bill  for  L.149  would 
fall  due  on  29th  January  1856.  Soon  after,  the  sums  due  by  Lorimer 
and  Douglas,  as  well  as  the  sum  charged  by  mistake  against  the  latter,  were 
paid.  Fisher  became  insolvent.  Lorimer  and  Douglas  were  chaiged  on  a  bill 
for  L.100.  Each  of  them  brought  a  suspension  of  the  charge,  sileging  that 
each  only  authorised  the  bill  he  signed  blank  to  be  filled  up  with  the  amoout 
of  his  own  purchases.  The  Court,  considering  the  circumstances,  particularly 
remarking  on  the  impropriety  of  giving  notice  that  a  bill  which  was  not  in  ex- 
istence was  about  to  become  due,  fouM  the  suspenders  entitled  to  a  proof  pro 
yi  da  jure  of  the  averment  that  they  did  not  authorise  the  charger  to  fill  up  the 
bill  beyond  the  amount  of  the  purchases  of  each  of  them. 

MuNRo  V.  Graham. — Nov,  21. 
Poor-rates — Trienniai  Prescription — Statute  1579,  o.  83 — Compensaiicm, 
In  a  suspension  of  threatened  proceedings  to  enforce  payment  of  poor-rates. 
Held-^ Affirming  the  judgment  of  Lord  Mackenzie) — ^Tbat  the  triennial  pre- 
scription did  not  apply  to  such  an  assessment ;  that  claims  against  a  Parochial 
Board,  so  far  as  disputed  by  the  Board,  could  not  be  set  off  againat  poor-rates; 
and  that  the  existence  of  such  claims  were  no  good  ground  for  suspension  of  a 
charge  for  poor-rates,  which,  under  the  statute,  are  recoverable  in  the  most 
summary  form. 

The  suspender  eit^ii— Blackadder  v,  Milne  and  Others,  4th  March  1851,  ziii- 
D.,  p.  820  (Lord  Mackenzie's  opinion). 
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Ik  tenns  of  Her  Majesty's  Letters  Patent  to  Her  Printers  for  Scotland,  and  of  the 
loBtrnetions  issned  b^r  Her  Majesty  in  Council,  dated  Eleventh  July  Eighteen 
hundred  and  thirty-nine,  I  hereby  License  and  Authorize  Thomas  and  Thomas 
Clark,  Law-Boolcsellers  in  Edinburgh,  to  Print  and  Publish,  as  by  the  Autho- 
rity of  Her  Majesty,  Acts  of  Parliament,  Edicts,  Proclamations,  or  other  Papers 
printed  by  Royal  Authority,  as  proposed  in  their  Declaration,  dated  Twenty- 
second  November  Eighteen  hundred  and  fifty-six  years ;  the  terms  and  con- 
ditions of  the  said  Instructions  being  always  and  in  all  points  fully  complied 
with  and  observed  by  the  said  Thomas  akd  Thomas  Clark. 

J.  MONOEEIFF. 
EouiBUBaH,  3itb  December  1856. 


ANNO  VICESmO 

VICTOEIJl  REGINJl. 

Cap.  VI. 

An  Act  to  reduce  the  Rates  of  Duty  on  Profite  arisinafrom 
Property,  ProfeseUmSy  Trades^  and  Offices. — [2l8t  March 
1857.] 

Whereas  tinder  and  by  virtue  of  the  several  Acts  now  in 
force  relating  to  the  Income  Tax  certain  Rates  of  Duty 
bave  been  granted  for  and  in  respect  of  all  Property,  Profits, 
and  Gains  m  the  said  Acts  specified,  and  tne  aggregate 
Amount  of  such  Bates  cbargeaole  for  the  Year  commencing 
from  the  Fifth  Day  of  April  One  thousand  eight  hundred 
and  fifty-seven  is  the  Sate  of  One  Shilling  and  Fourpence 
for  every  Twenty  Shillings  of  the  Annual  Value  or  Amount 
pf  all  such  Property,  Profits,  and  Gains  respectively,  sub- 
ject to  certain  Deductions,  Abatements,  and  Relief  in  the 
feveral  Cases  in  the  said  Acts  specified :  And  whereas  it 
is  expedient  to  reduce  the  said  Kates  of  Duty  for  the  Year 
commencing  as  aforesaid :  Be  it  therefore  enacted  by  the 
Queen's  most  Excellent  Majestjr,  by  and  with  the  Advice 
^d  Consent  of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assembled,  and  by 
^ne  Authority  of  the  same,  as  follows  : 

!•  In  lieu  of  the  Kates  of  Duty  chargeable  under  theRedaced 
^veral  Acts  in  force  relating  to  the  Income  Tax  for  theS^e*^ ^'^ 
Year  commencing  firom  the  Fifth  Day  of  April  One  thou- Pound  to 
^d  eight  hundred  and  fifty-seven,  there  shall  be  charged,  ^^.^'^IJ^ 
^ised,  collected,  and  paid,  for  the  Use  of  Her  Majesty,  Tear  com- 
H«r  Heirs  and  Successors,  for  and  in  respect  of  all  Pro-j^°^^ 
P^^>  Profits,  and  Gains  chargeable  under  the  said  several  5th  April 
^ets,  the  reduced  Rate  of  Sevenpence  for  every  Twenty  *^^* 
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Shillings  of  the  Annual  Valae  or  Amount  of  all  such  Pro- 
perty, Profits,  and  Gains ;  subject  to  a  further  Heduction 
of  the  Rates  now  in  force,  in  the  same  Proportion  that  the 
Rate  of  Sevenpence  bears  to  the  Rate  of  One  Shilling  and 
Fourpence,  in  the  several  Cases  mentioned  or  referred  to 
in  the  Second  Section  of  the  Act  passed  in  the  Eighteenth 
Year  of  Her  Majesty's  Reign,  Chapter  Twenty :  Provided 
nevertheless,  that  where  under  the  last-mentioned  Enact- 
ment any  Person  is  now  chargeable  with  the  Rate  of 
Elevenpence  Halfpenny  for  every  Twenty  Shillings  of  his 
Property,  Profits,  and  Gains,  he  shall  be  chargeable,  for 
the  xear  commencing  as  aforesaid,  at  the  Rate  of  Five- 
pence  for  every  Twenty  Shillings  of  his  Profits  and  Grains, 

Cap.  XL 

An  Act  to  amend  Ute  Commissioners  of  Supply  (Scotland) 


f 


Actj  1866.— [21«e  March  1867 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by 
and  with  the  Advice  and  Consent  of  the  Lords  Spiritual 
and  Temporal,  and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  Authority  of  the  same,  as  follows : 
Section  8.       L  Tlie  Third  Section  of  an  Act  of  the  Nineteenth  and 
Vict  c.^.  Twentieth  Years  of  Her  Majesty's  Reign,  intituled  An  Act 
repealed,    to  constitute  all  legally  qualified  Persons  in  Scotland  Com- 
missioners  of  Supply  without  being  named  in  an  Act  oj 
Supply,  is  hereby  repealed. 
Clerk  of^       II.  The  Clerk  of  Supply  in  every  County  in  Scotland 
mSS  up     shall,  prior  to  the  Thirtieth  Day  of  April  in  the  present 
List  of       Year,  make  up  a  List  of  all  Commissioners  of  Supplj;  of 
sionS*"'    B^ch  County  entitled  to  act  and  vote  under  any  subsisting 
under  sub-  Act  of  Supply,  and  the  General  Meeting  of  Commissioners 
of  Supp^!'  of  Supply  in  every  County  to  be  held  on  the  said  Thirtieth 
Day  ot  April  shall  add  to  such  List  the  Names  of  all  Per- 
sons who  shall,  prior  to  the  Tenth  Day  of  December  last, 
have  lodged  Claims  to  be  enrolled  under  the  said  recited 
Act  as  Commissioners  of  Supply;  provided  always,  that 
the  said  Meeting  shall  be  satisfied  of  the  Qualification  of 
such  Claimants. 
Chums  to       ni.  Before  the  Twentieth  Day  of  October  in  each  Year 
^/cilrk^^^^U  Person  desirous  of  having  his  Name  added  to  the 
in  Writing,  aforesaid  List  shall  give  in  to  the  Clerk  of  Supply  a  Claim 
in  Writing  setting  forth  the  Grounds  of  such  Claim,  and 
all  such  Claims  shall  remain  in  the  Custody  of  the  Clerk 
of  Supply  open  to  the  Inspection  of  any  Commissioner  of 
Notice  of    Supply  till  the  Thirtieth  Day  of  the  said  Month ;  and  any 
Objections  Commissioner  of  Supply  intending  to  object  to  any  Claim- 
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ant  being  placed  on  the  List  or  to  any  Person  on  the  List*^  ^  ^▼^n 
remaining  thereon  shall,  within  Ten  Days  after  the  said  objected"* 
Thirtieth  Day  of  October^  give  Notice  in  Writing  to  the  *<>• 
Clerk  of  Supply  of  his  Intention,  and  shall  also,  within  the 
said  Period,  intimate  his  having  done  so  to  the  Person  to 
be  objected  to  by  written  Notice  transmitted  to  him  by 
Post,  and  he  shsul  at  the  Meeting  of  the  Committee  for 
disposing  of  Claims  and  Objections  appointed  ander  the 

E revisions  of  the  said  recited  Act  adduce  Evidence  of  his 
aving  given  such  last-mentioned  Notice,  or  if  he  fail  to 
adduce  such  Evidence  he  shall  not  be  entitled  to  appear 
and  insist  in  his  Objection  before  the  Committee ;  and  the 
Clerk  of  Supply  shall  give  to  every  Person  objected  to  and 
to  all  Persons  who  may  have  lodged  Claims  or  Objections 
respectively  Ten  Days  Notice  in  Writing  of  the  Time  and 
Place  fixed  in  Terms  of  the  said  recited  Act  for  disposing 
of  the  same. 

ly.  This  Act  and  the  said  recited  Act  shall  be  read  as  Recited 
0"eAct.  AjJ5»4 

to  be  as 
One. 


Cap.  XV. 

An  Act  for  granting  certain  Duties  of  Customs  on  Tea^ 
Sugar^  and  other  Articles. — \i\st  March  1857.] 

Whereas  it  is  expedient  to  alter  the  Duties  and  Drawbacks 
of  Customs  imposed  or  allowed  by  any  Act  or  Acts  in  force 
relating  to  the  Customs  upon  the  several  Articles  herein 
mentioned :  Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  Majesty,  by  and  with  the  Advice  and  Consent  of 
tlie  Lords  Spiritual  and  Temporal,  and  Commons,  in  this 
present  Parliament  assembled,  and  by  Authority  of  the 
same: 

I*  That  in  lieu  of  the  Duties  of  Customs  chargeable  on  Alteration 
Tea  imported  into  Great  Britain  and  Ireland  during  the°^^^'^"' 
Period  berein-after  mentioned  the  following  Duties  shall  be 
charged ;  that  is  to  say, 
From  and  after  Fifth  April  One  thousand  eight  hundred 
and  fifty-seven  to  Fifth  April  One  thousand  eight 
hundred  and  fifty-eight,  \s,  bd.per  Pound, 
n.  That  in  lieu  of  the  Duties  of  Customs  chargeable  on  AlteraUon 
Sugar  imported  into  Great  Britain  and  Ireland  during  the  ^^^^^ 
I^eriod  herein-after  mentioned  the  following  Duties  shall  be  sugar, 
^'harged ;  that  is  to  say, 
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From  and  after 
5UiApriI1857 

to 

:5tii  April  185B 

iDchudTe. 


SUGAB,  viz. — 

Candy  Brown  or  White  Refined  Sugar,  or 
Sugar  rendered  bj  any  Process  equal  in 
Quality  thereto  .  the  Cwt. 

White  Clayed  Sugar  or  Sugar  rendered  by 
any  Process  equal  in  Quality  to  White 
Clayed,  not  being  refined,  or  equal  in 
Quality  to  refinea         .  the  Cwt. 

Yellow  Muscovado  and  Brown  Clayed 
Sugar,  or  Sumr  rendered  by  any  Process 
equal  in  Qusuity  to  Yellow  Muscorado  or 
Brown  Clayed,  and  not  equal  to  White 
Clayed  .  .  the  Cwt. 

Brown  Muscovado  or  any  other  Sugar,  not 
being  equal  in  Quality  to  Yellow  Musco- 
vado or  Brown  Clayed  Sugar    the  Cwt. 

Molasses  .  .  the  Cwt. 


£    8.   d. 
0  18   4 

0  16   0 

0  13  10 


0  12   8 
0    5   0 


Alteration  ^  III.  That  in  lieu  of  the  Duties  chargeable  on  the  foUow- 
DnUMfon*  *°^  Articles  imported  into  Great  Britain  and  Ireland  duriDg 
cert£^°  the  Period  hereinafter  mentioned  the  following  Duties  shall 

Articles       •        -  -       -        • 

herein 

named. 


be  charged ;  that  is  to  say. 


Cherries,  dried 

Comfits,  dry 

Confectionary 

Ginger,  preserved 

Marmalade 

Plums  preserved  in  Sugar 

Succades,  including  all  f'ruits 
and  Vegetables  preserved 
in  Sugar  not  otherwise 
enumerated 


the  Pound 


From  and  after 
5th  April  18J7 

to 

«thApfgi856 

incfaaire. 


£   s.  d. 


0    0   i 


Bonntiea        IV.  That  the  Bounties  and  Drawbacks  now  payable  on 
and  Draw,  the  Exportation  of  Refined  Sugar,  or  on  Removal  to  the 
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lileofMan  for  Consamption  there,  shall  be  continiied  until  ^^  » 
the  Fifth  daj  of  May  next,  and  that  from  and  after  thatnuned. 
Day,  and  until  the  Fifth  Day  of  May  One  thousand  eight 
hundred  and  fifty-eight,  the  ibllowing  Drawbacks  shall  be 
allowed  on  the  Exportation,  or  on  the  Kemoval  to  the  Jsle 
of  Man  for  Consumption  there,  of  the  several  Descriptions 
of  refined  Sugar  hereinafter  mentioned;  that  is  to  say, 

Upon  Refined   Sugar  in  Loaf,  complete  or     £    8.    d. 
whole,  or  Lumps  duly  refined,  having  been 
perfectly  clarified  and  thoroughly  dried  in 
the  Stove,  and  being  of  an  uniform  White- 
ness throughout,  or  Sugar  Candy, 

for  every  Cwt      0  17     2 

Uj^n  such  Sefined  Sugar  already  described, 
if  pounded,  crushed,  or  broken  in  a  Ware- 
house approved  by  the  Commissioners  of 
Gnstoms,  such  Sugar  having  been  there 
first  inspected  by  the  Officers  of  Customs  in 
Lumps  or  Loaves,  as  if  for  immediate  Ship- 
ment, and  then  packed  for  Exportation  in  the 
Presence  of  such  Officers,  and  at  the  Expense 
of  the  Exporters,  .        for  every  Cwt,      0  17    2 

Upon  Refined  Sugar,  unstoved,  pounded, 
crashed,  or  broken,  and  not  in  any  way  in- 
ferior to  the  Export  Standard  Sample  No. 
1.,  approved  by  the  Lords  of  the  Treasury, 
and  which  shall  not  contain  more  than  Five 
per  Centum  Moisture  over  and  above  what 
the  same  would  contain  if  thoroughly  dried 
in  the  Store,      .  .        for  every  Cwt.      0  16    4 

Uoon  Bastard  or  Refined  Sugar,  unstoved. 
Woken  in  Pieces,  or  being  ground,  powder- 
ed, or  crushed,  not  in  any  way  inferior  to 
the  Export  Standard  Sample,  No.  2.,  ap- 
proved oy  the  Lords  of  the  Treasury, 

•  for  every  Cwt.      0  15     1 

Upon  Bastard  or  Refined  Sugar,  being  inferior 
in  Quality  to  the  said  Export  Standard 
Sample,  No.  2.,  .        for  eveiy  Cwt.      0  12    8 

V.  The  Duties  imposed  bv  this  Act  shall  be  under  the  Daties  to 
Management  of  the  Commissioners  of  Her  Maiest/s  Cus-  ^^'jf^ 
toms,  and  shall  be  ascertained,  raised,  levied,  collected,  paid,  ment  of 
recovered,  and  applied  or  appropriated  under  the  Provisions  ^Q^'JjJ'jf 
of  any  Act  or  Acts  now  in  force  or  hereafter  to  be  made  Costoms. 
Telatinffto  the  Customs. 

VL  This  Act  shall  come  into  operation  on  the  Day  of  Commence. 
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ment  of      the  passing  of  this  Act,  and  in  citing  it  in  other  Acts  of 
Short'*^     Parhament  and  in  legal  Instruments  it  shall  be  suflSdent 
Title.        to  use  the  Expression  ^^  The  Customs  Duties  Amendment 
Act,  1857.'* 


Cap.  XVL 

An  Act  to  amend  an  Act  of  the  last  Session  of  Parliament, 
for  repealing  and  re-imposing  under  new  Regulations^  the 
Duty  on  Race  Horses. — [21st  March  1857.] 

19  &  20      Whereas  by  an  Act  of  the  last  Session  of  Parhament, 
Vict.  c.  82.  Chapter  Eighty-two,  an  annual  Duty  of  Three  Pounds 
Seventeen  Snilungs  was  imposed  for  every  Race  Horse,  and 
it  is  expedient  to  amend  the  Provisions  of  the  said  Act  regu- 
lating the  Collection  of  the  said  Duty :  Be  it  enacted  by 
the  Queen's  most  Excellent  Majesty,  by  and  with  the  Advice 
and  Consent  of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assembled,  and  by 
the  Authority  of  the  same,  as  follows : 
Duty  im-        I-  Previously  to  the  starting  or  running  of  a  Race  Horse 
posed  by     ^i  uny  Race,  the  Duty  by  the  said  Act  imposed  shall  be 
be  paid  to*'  paid  Tby  or  on  behalf  of  the  Owner  or  Trainer  or  other 
the  Re-      Person  having  charge  of  the  Horse,  to  an  Officer  to  be 
^ce-horse  *PP^^"^®^  by  the  Commissioners  of  Inland  Revenue  for 
Duty  pre-  the  Purpose  of  receiving  the  same,  and  to  be  called  the 
the"8tart?   Receiver  of  Race-horse  Duty,  who  shall  give  a  Receipt  for 
ing  of  a      the  Duty  in  such  Form  and  with  such  Particulars  as  herein- 
Hone        ^^^  mentioned ;  and  such  Payment  and  Receipt  shall  free 
the  Owner  for  the  Time  being  of  the  Horse  named  in  sacb 
Receipt  from  any  further  Payment  of  the  said  Duty  in  re- 
spect of  the  said  Horse  for  the  Year  ending  on  the  Fifth 
Day  of  April  next  afler  such  Payment ;  and  if  the  Owner 
or  Trainer  or  other  Person  having  charge  of  any  Race  Horse 
shall  neglect  or  omit  to  pay  the  said  Duty  to  the  said  Be- 
ceiver,  and  require  ana  take  fix)m  him  such  Beceipt  as 
aforesaid  for  the  same,  previously  to  the  starting  or  running 
of  such  Horse  at  any  Race  in  any  Year  ending  as  aforesaid, 
such  Owner,  Trainer,  or  other  Person  as  aforesaid  shall  for 
every  such  Neglect  or  Omission  forfeit  the  Sum  of  Fifty 
Pounds. 
Commis-        H'  The  Commissioners  of  Inland  Revenue  shall  provide 
sioDCPB  of  Books  of  printed  Forms  of  Receipts  with  Counterfoils  for 
i?nw  t?^'  the  said  Duty,  and  such  Forms  of  Receipts  and  Counterfoils 
provide      respectively  shall  be  adapted  for  the  Insertion  therein  of  ti^ 
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Name  or  Description  of  the  Race  Horse,  and  the  Name  of  Books  of 
the  Owner  of  sucn  Horse,  or  the  Name  of  the  Person  paying  g^^^^f 
the  Daty,  and  also  the  Date  of  the  actual  Payment  of  the  Receipts 
said  Duty;   and  the  said  Commissioners  sliaU  supply  af^^^oun- 
proper  and  sufficient  Number  of  such  Forms  to  the  said 
Keceiver  of  Race-horse  Duty,  from  Time  to  Time,  when- 
ever he  shall  apply  for  the  same. 

ni.  Whenever  the  said  Duty  for  any  Race  Horse  shall  Receiver  of 
be  paid  to  the  said  Receiver  of  Race-horse  Duty,  or  to  any  §J^y"to '^*® 
Person  employed  or  authorized  by  him  to  receive  the  same  give  Re- 
(and  for  such  Person  the  said  Receiver  shall  be  answerable),  ^^P'  ^J 
the  said  Receiver  shall  give  or  cause  to  be  given  to  the  printed 
Person  paying  the  said  Duty  a  Receipt  for  the  same  »pon  Jj™»*"* 
One  of  such  printed  Forms,  properly  filled  up  with  all  the  Coanter- 
several  Particulars  for  which  the  same  shall  be  adapted,  and^*''^^* 
signed  by  the  said  Receiver  with  his  own  Hand,  and  he 
shall  also  properly  fill  up  with  all  the  like  Particulars  the 
Counterfoil  ot  such  Receipt,  and  keep  the  same  remaining 
in  the  said  Book. 

IV.  The  Receiver  of  Race-h(Hrse  Duty  shall  be  chargeable  To  be  ac- 
with  and  accountable  in  manner  herein-after  mentioned  for  J^°j.^^ 
every  such  Book  of  printed  Forms  of  Receipts  and  Counter-  of  Receipts 
foils  with  which  he  snail  have  been  supplied,  and  shall,  upon  J^^^^g""" 
eyery  Request  of  any  Officer  of  Inland  Revenue  authorized  goppiied 
by  the  said  Commissioners  in  this  Behalf,  produce  and  show  ^^  **>™- 

to  such  Officer  all  such  Books  and  Forms  as  may  from  Time 
to  Time  be  in  the  Possession  of  the  said  Receiver,  and  shall 
account  with  such  Officer  for  all  such  Forms  of  Receipts 
and  Counterfoils  respectively  as  shall  have  been  cut  out  of 
or  separated  from  any  such  Book ;  and  for  and  in  respect 
of  each  and  every  such  Form  which  shall  have  been  so  cut 
out  or  separated  as  aforesaid,  and  for  and  in  respect  also  of 
each  and  every  such  Form  of  Receipt  and  Counterfoil 
respectively  contained  in  any  Book  of  such  Forms  delivered 
to  SDch  Receiver,  and  not  produced  by  him  to  such  Officer, 
the  said  Receiver  shall  be  deemed  to  have  received  the 
Amount  of  the  said  Duty  of  Three  Pounds  Seventeen  Shil- 
lings, and  shall  be  charged  with  the  same  accordingly,  as 
so  much  Money  had  and  received  by  him  for  the  Use  of 
Her  Majesty,  Her  Heirs  and  Successors. 

V.  The  Receiver  of  Race«horse  Duty  shall  give  such  Se-  to  ^ve  Se- 
curity, by  Bond,  with  Sureties  or  otherwise,  as  the  Commis-  carity»  and 
sioners  of  Inland  Revenue  may  deem  sufficient  and  require  SioniM  to 
for  duly  accounting  for  and  paying  over  the  said  Duties,  Receiver 
and  shall  pay  over  all  Monies  received  by  him  or  for  which  i,uand* 

he  shall  be  chargeable  under  this  Act  to  the  Receiver  Gene-  Revenue; 
ral  of  Inland  Revenue,  or  to  such  other  Officer  as  the  said 
('Ommissioners  may  direct,  and  under  such  Regulations  as 
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the  said  Commissioners  may  make  in  that  Behalf;  and  npon 
the  dne  Payment  of  aU  such  Monies,  and  on  the  Perform- 
ance by  the  said  Receiver  of  Kace-horse  Dnty,  to  the  Satis- 
and  to  hare  faction  of  the  said  Commissioners,  of  all  Matters  and  Things 
•n  ^"o*^-  required  of  him  by  or  under  the  Authority  of  this  Act,  Be 
dtirpay.    ^a11  have  and  be  entitled  to  an  Allowance  at  the  Sate  <^ 
ment  and    One  Shilling  in  the  Pound  on  all  such  Monies  paid  over 
ance^oT     ^7  him  as  aforesaid ;  and  such  Allowance  shall  be  paid  to 
Datj.        him  by  the  said  Receiver  General  or  other  Officer  by  War- 
rant of  the  said  Commissioners. 
Penalty  on      ^^'  ^^  ^^^  Receiver  of  Race-horse  Duty  shall  neglect  or 
ReceiTerofomit  to  do  or  perform  any  Act,  Matter,  or  Thing  required 
5jJ*-^"*of  him  by  or  under  the  Authority  of  this  Act,  or  shall  do 
Negieotof  or  permit  or  suffer  to  be  done  any  Act,  Matter,  or  Thing 
^^^7*        contrary  in  any  respect  to  any  Injunction  or  Direction 
herein  contained,  he  shall  for  every  such  Offence  forfeit  the 
Sum  of  Fifty  Pounds. 
Certain  VII.  Sections  Four,  Five,  Six,  Seven,  Eight,  Nine,  Ten, 

Sections  of  and  Eleven  of  the  said  Act,  and  so  much  of  Section  Twelve 
Vict.  c.  83.  ^  enacts  that  the  Person  by  whom  or  in  whose  Name  any 
repealed.    Race  Horse  shall  be  entered  to  start  or  run  at  any  Baoe 
shall  be  deemed  to  be  the  Owner  of  such  Race  Horse,  shall 
be  and  the  same  are  hereby  repealed. 


ANNO  VICESIMO  ET  VICESIMO  PRIMO 

VICTOBIil  REaiNJl. 

Cap.  III. 

An  Act  to  amend  the  Act  of  the  Sixteenth  and  Seventeenth 
Years  of  Her  Majesty^  to  substitute  in  certain  Cases  other 
Punishment  in  lieu  of  Transportation. — [26th  June  1857.] 

Whereas  an  Act  was  passed  in  the  Session  holden  in  the 
Sixteenth  and  Seventeenth  Years  of  the  Reign  of  Heri6&i7 
Majesty,  Chapter  Ninet^r-nine,  to  substitute  in  certain  ^**'- ^  ^• 
Cases  other  Punishment  m  lieu  of  Transportation  ;  and  it 
is  expedient  that  such  Act  should  be  amended :  Be  it  there- 
fore enacted  by  the  Queen's  most  excellent  Maiestpr,  bv  and 
with  the  Advice  and  Consent  of  the  Lords  Spiritual  and 
Temporali  and  Commons,  in  this  present  Parliament  as- 
sembled, and  by  the  Authority  of  the  same,  aa  follows : 

I.  Sections  One,  Two,  Three,  and  Four  of  the  said  Actsaotionsi, 
shall  be  repealed.  of  SiSud** 

U.  After  the  Commencement  of  this  Act,  no  person  a<^. 
shall  be  sentenced  to  Transportation ;  and  any  Person  who,P^^ 
if  this  Act  and  the  said  Act  had  not  been  passed,  mieht  sentence  of 
bave  been  sentenced  to  Transportation,  shall,  after  tneT»"«P®J- 
Commencement  of  this  Act,  be  liable  to  be  sentenced  to  beijah^^Lid' 
kept  in  Penal  Servitude  for  a  Term  of  the  same  Duration  Sentence  of 
a«  the  Term  of  Transportation  to  which  such  Person  would  ^^Serob- 
bave  been  liable  if  the  said  Act  and  this  Act  had  not  beenstitoted. 
passed;  and  in  everv  Case  where,  at  the  Discretion  of  the 
Court,  One  of  any  Two  or  more  Terms  of  Transportation 
might  have  been  awardecL  the  Court  shall  have  the  like 
Discretion  to  award  One  ot  any  Two  or  more  of  the  Terms 
of  Penal  Servitude  which  are  hereby  authorized  to  be 
awarded  instead  of  such  Terms  of  Transportation :  Pro- 
vided always,  that  any  Person  who  might  at  the  Discretion 
of  the  Court  have  been  sentenced  either  to  Transportation 
for  any  Term  or  to  any  Period  of  Imprisonment,  shall  be 
liable  at  the  discretion  of  the  Court  to  be  sentenced  either 
to  Penal  Servitude  for  the  same  Term  or  to  the  same  Period 
of  Imprisonment ;  and  in  any  Case  in  which  before  the 
passing  <^  the  said  Act  Sentence  of  Seven  Years  Transpor- 
tation might  have  been  passed,  it  shall  be  lawful  for  the 
Court  in  its  Discretion  to  pass  a  Sentence  of  Penal  Servi- 
tude of  not  less  than  Three  Years. 

IIL  And  whereas  the  Provisions  applicable  to  Persons  Ppoyisicnt 
nader  Sentence  of  Transportation  extend  to  Persons  under  °J^^^ng 
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^*"^°^  Sentence  of  Penal  Servitude  conveyed  to  Parts  bepnd  the 
to  apply  to  Seas  in  those  Cases  only  where  they  are  conveyed  to  and 
o^"^|"  kept  in  Places  of  Confinement  appointed  under  the  said 
teiicYof*""Act  or  the  Act  of  the  Fifth  Year  of  King  George  the 
Penal  Fourth,  Chapter  Eighty-four,  and  it  is  expedient  to  extend 
Benritnd*.  ^j^^  ^^ j  Provisions  to  other  Cases : 

Any  Person  now  or  hereafter  under  Sentence  or  Order 
of  Penal  Servitude  may,  during  the  term  of  the  Sentence 
or  Order,  be  conveyed  to  any  Place  or  Places  beyond  the 
Seas  to  which   Ofienders   under   Sentence  or  Order  of 
Transportation  may  be  conveyed,  or  to  any  Place  or  Places 
beyond  the  Seas  which  may  be  hereafter  appointed  as  herein 
mentioned ;  and  all  Acts  and  Provisions  now  applicable  to 
and  for  the  Removal  and  Transportation  of  Oflenders  under 
Sentence  or  Order  of  Transportation  to  and  from  any 
Places  beyond  the  Seas,  and  concerning  their  Cnstody, 
Management,  and  Control,  and  the  Property  in  their  Ser- 
vices, and  the  Punishment  of  such  Offenders  if  at  large 
without  lawful  Cause  before  the  Expiration  of  their  Sen- 
tence, and  all  other  Provisions  now  applicable  to  and  in  the 
Case  of  Persons  under  Sentence  or  Order  of  Transporta- 
tion, shall  apply  to  and  in  the  Case  of  Persons  under  Sen- 
tence or  Order  of  Penal  Servitude,  as  if  they  were  Persons 
imder  Sentence  or  Order  of  Transportation, 
fizisting         IV.  The  Provisions  and  Powers  of  the  said  Act  of  the 
Tppoint"    ^^ft^  Y^^^  ^f  ^^"g  George  the  Fourth,  authorizing  the 
Piaees  of    Appointment  (by  Her  Majesty,  with  the  Advice  of  Her 
tot^to  be  ^^"^y  Council)  of  any  Place  or  Places  beyond  the  Seas  to 
Applicable   which  Felons  and  other  Offenders  under  Sentence  or  Order 
Jj^«J"-of  Transportation  shall  be  conveyed,  and  all  other  Powers 
this  Act     of  Her  Majesty,  or  the  Lord  Lieutenant  or  Chief  Governor 
or  Governors  of  Ireland^  for  the  like  Purpose,  shall  extend 
and  be  applicable  to  and  for  the  Appointment  of  any  Place 
or  Piaees  beyond  the  Seas  to  whicii  Offenders  under  Sen- 
tence or  Order  of  Penal  Servitude  may  be  conveyed,  as 
herein  provided. 
Magte-  V.  And  whereas  by  the  said  Act  of  the  Sixteenth  and 

tntes  may  Seventeenth  Years  of  Her  Majesty  it  is  provided,  that  any 
ConTicts  Convict  whose  Licence  is  revoked  shall  be  recommitted  to 
whoaeLi-  the  Prison  or  Place  of  Confinement  from  which  he  was 
rcT^d  to  released  by  virtue  of  the  said  Licence :  Be  it  enacted,  That 
Penal  Ser-  from  and  after  the  passing  of  this  Act  any  such  convict  may 


m 


any  Co^     ^^  recommitted  by  the  Ma^strate  issuing  his  Warrant 
Yict  Prison,  that  Behalf,  either  to  the  Pnson  from  which  he  was  released 
by  virtue  of  his  Licence,  or  to  any  other  Prison  in  which 
Convicts  under  Sentence  of  Penal  Servitude  may  be  law- 
fully confined. 
All  Enaci-      VI.  Where  in  any  Enactment  now  in  force  the  Expres- 
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sion  "  any  Crime  punishable  with  Transportation/'  or  "  any  "©".^  r«- 
Crime  punishable  by  Law  with  Transportation,"  or  anyx^Mpor. 
Expression  of  the  like  Import,  is  used,  the  Enactment  shall  ^^^on  to 
be  construed  and  take  effect  as  applicable  also  to  any  Crime  Jnce  to  *'" 
punishable  with  Penal  Servitude.  Penal 

VIT.  The  said  Act  of  the  Sixteenth  and  Seventeenth  |*;;/^"d^*- 
Years  of  Her  Majesty  and  this  Act  shall  be  read  and  con- Act  and 
strued  toeether  as  One  Act.  wldMMe. 

YIII.  This  Act  shall  commence  on  the  First  Day  ofCommence- 
July  One  thousand  eight  hundred  and  fifty-seven.  ^^  ^^ 


Cap.  XIV. 

An  Act  to  amend  tlie  Joint  Stock  Companies  Acty  1856. — 
[13th  July  1857.] 

Whereas  it  is  expe<lient  that  further  Provision  should  be 
made  for  the  Incorporation  and  Regulation  of  Joint  Stock 
Companies,  and  that  for  that  purpose  the  Joint  Stock  Com* 
panies  Act,  1856,  should  be  amended:  Be  it  therefore 
enacted  by  the  Queen's  most  Excellent  Majesty,  by  and 
Hith  the  Advice  and  Consent  of  the  Lords  Spiritual  and 
Temporal,  and  Commons,  in  this  present  Parliament  assem- 
bled, and  by  the  Authority  of  the  same,  as  follows : 

Preliminary. 

I.  This  Act  may  be  cited  for  all  purposes  as  ^^  The  Joint  short  Title 
Stock  Companies  Act,  1857.^'  <>^  ^c^- 

II.  "  The  Joint  Stock  Companies  Act,  1856,"  herein- Definition 
after  called  the  '*  the  Principal  Act,"  and  this  Acl^  shall,  8o*>^j^^, 
far  as  is  consistent  yfiih  the  Context  and  Objects  of  such  jofntstock 
Acts,  be  construed  as  One  Act,  and  this  Act  and  the  Princi-  Companie* 

Sal  Act  may  be  cited  together  for  all  Purposes  as  "  The   ^^' 
oint  Stock^  Companies  Acts,  1856,  1857." 

Registry  {Part  L  of  Principal  Act), 
IIL  The  Fourth  Section  of  the  Principal  Act  shall  be  Penalty  on 
repealed,  and  in  lieu  thereof  be  it  enacted  as  follows :  Siipjl*ex"- 

If  after  the  passing  of  this  Act  more  than  Twenty  Per-ceedinga 
sons  carry  on,  in  Partnership,  any  Trade  or  Business,  ^^^ 
having  for  its  Object  the  Procurenient  of  Gain  to  the 
Partnership,  then,  unless  such  Persons  are  included 
within  One  or  more  of  the  Classes  following  (that  is 
to  say), 

1.  Are  registered  as  a  Company  under  the  Principal 

Act ; 

2.  Are  a  Company  incorporated  or  otherwise  le- 

gally constituted  by  or  in  pursuance  of  some 
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Act  of  Parliament,  Royal  Charter^  or  Letters 
Patent;  or 
3.  Are  engaged  in  working  Mines  within  and  sab- 
ject  to  the  Jurisdiction  of  the  Stannaries ; 
Each  one  of  the  Persons  so  carrying  on  Business  in  Part- 
nership together  contrary  to  this  Provision  shall  be  seyerally 
liable  for  the  Payment  of  the  whole  Debts  of  the  Partner* 
ship,  and  may  be  sued  for  the  same  without  the  Joinder  in 
the  Action  or  Suit  of  any  other  Member  of  the  Partnership. 
TheResis.     IV.  The  Registrar  shall  on  Payment  of  Five  Shillings 
CertJa«!te  ^^^®  ^  Certificate  of  Incorporation  of  any  Company  to  any 
of  incorpo-  Per«on  applying  for  the  same,  and  such  Certificate  shall  be 
ration.       admissible  in  Evidence  in  like  Manner  as  the  Certificate  of 
Incorporation  directed  to  be  given  by  the  Principal  Act 

Register  of  Shareholders  {Part  L  of  Principal  Act). 
Power  of        V,  Any  Limited  Company  may  bv  special  Resolution 
Com*Mi     ^"^®^  ^^^  Stock  any  Shares  which  nave  been  fully  paid 
to  convert  ^p ;  and  upon  such  Conversion  being  made  all  the  rn>- 
gJ^^P.     visions  of  the  Principal  Act  or  of  this  Act  which  require  or 
stoS?""    i»nply  that  the  Capital  of  the  Company  is  divided  into 
Shares  of  any  fixed  Amount,  and  distinguished  by  Nnm- 
bers,  and  all  the  Provisions  of  the  Principal  Act  that  re- 
quire the  Company  to  keep  a  Register  of  Shareholden,  or 
to  make  an  annual  List  of  Shareholders  in  the  Register, 
shall  cease  as  to  so  much  of  the  Capital  as  has  been  so  con- 
verted into  Stock. 
Compaoy       VI.  Any  Company  that  has  converted  any  Portion  of 
NoUce  of   ^^^  Capital  into  Stock  shall  give  Notice  of  such  Conversion, 
ConversioD  Specifying  the  Shares  so  converted,  to  the  Registrar  of 
l^tS^todt.  "^^^^^  ^^^^  Companies,  within  Fifteen  Days  from  the  Date 
of  the  last  of  the  Meetings  at  which  the  Resolution  was 

Eassed  by  which  such  Conversion  was  authorized,  and  the 
Registrar  shall  forthwith  record  the  Fact  of  such  Conver- 
sion :  If  such  Notice  is  not  given  within  the  Period  afore- 
said, the  Company  shall  incur  a  Penalty  not  exceeding 
Five  Pounds  for  every  Day  during  which  such  Neglect  to 
give  Notice  continues. 
Reffister  of     VII.  Any  Company  that  has  converted  any  Portion  of 
stwk™  °^  ^^^  Capital  into  Stock  shall  keep  at  the  registered  OflSce  of 
the  Company  a  Register  of  the  Names  and  Addresses  of 
the  Persons  for  the  Time  being  entitled  to  such  Stock,  and 
such  Register  shall  be  open  to  Inspection  in  the  Manner 
and  subject  to  the  Penalties  in  and  subject  to  which  the 
Register  of  Shareholders  is  by  the  Principal  Act  directed 
to  be  kept  open. 
Remedy  for     VIII.  If  the  Name  of  any  Person  is  without  sufficient 
tn^^l    Cause  entered  or  omitted  to  be  entered  in  the  Register  of 
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Stock  of  any  Company,  snch  Person,  or  any  Holder  of  Omission 
Stock  in  the  Company,  may  apply  to  have  the  Register  r^St  of 
rectified  in  manner  directed  Dy  the  Twenty-fifth  Section  of  stock. 
the  Principal  Act. 

IX.  The   Conrt  may   in   any  Proceeding  under  thejowerof 
Twenty-fifth  Section  of  the  Principal  Act  decide  on  any  nnder  25th 
Question  relating  to  the  Title  of  any  Person  who  is  a  Party  Section  of 
to  such  Proceeding,  to  have  his  Name  entered  in  or  erased  /^t^^ 
irom  the  Segister,  whether  sacli  Question  arises  between  decide  on 
Two  or  more  Holders  or  alleged  Holders  of  Shares  or  Stock  qST^ods. 
or  between  any  Holders  or  alleged  Holders  of  Shares  or  Stock 

and  the  Company,  and  generally  the  Court  may  in  any  such 
Proceeding  decide  any  Question  that  it  may  be  necessary 
or  expedient  to  decide  for  the  Rectification  of  the  Register. 

X.  If  any  Company  makes  default  in  forwarding  Copies  Penalty  on 
of  the  Memorandum  of  Association  and  Articles  of  As-^^jjj^^ 
sociation  to  Shareholders,  in  pursuance  of  Section  Twenty-  Copies  of 
aeven  of  the  Principal  Act,  the  Company  so  making  default  J*^®^"- 
shall  for  each  Offence  incur  a  Penalty  not  exceeding  One  to  Share- 
Pound,  holders. 

Winding-up  bv  Court  (Part  IJL  of  Principal  Act). 

XL  Where  an  Order  has  been  made  for  winding-up  a  Com-  power  to 
pany  under  the  Third  Part  of  the  Principal  Act,  if  upon  the  gj^ 
Application  of  the  o£ficial  Liquidator  it  appears  to  the  Court  hoi*^ 
having  Jurisdiction  in  the  matter  of  sucn  Winding-up  that«^^o°**J 
there  is  probable  Cause  for  believing  that  any  Contributory  J,  remoTe' 
to  such  Company  is  about  to  quit  the  United  Eandom,  or  <"■  conceal 
otherwise  abscond,  or  to  remove  or  conceal  any  of  hisj^p^rty. 
Goods  or  Chattels,  for  the  Purpose  of  evading  Payment  of 
Calls,  or  for  avoiding  Examination  in  respect  of  the  Affairs 
of  the  Company,  the  Court  may,  by  Warrant  directed  to 
SQch  Person  or  Persons  as  it  thinks  fit,  cause  such  Con- 
tributory to  be  arrested,  and  his  Books,  Papers,  Monies, 
Securities  for  Monies,  Goods  and  Chattels,  to  be  seized, 
^d  him  and  them  to  be  safely  kept  until  such  Time  as  the 
Court  may  order. 

Xn.  Any  Contributory  who  has  been  arrested  or  whose  Arrested 
Goods  or  Chattels  have  been  seized  under  any  such  War-®Jy2^„i^y 
rant  as  aforesaid  may,  at  any  Time  after  such  Arrest  or  apply  to 
Seizure,  anply  to  the  Court  that  issued  the  Warrant  to^jj"^^'' 
discharge  him  firom  Custody,  or  to  direct  the  Delivery  to  charge, 
him  of  any  Books,  Papers,  Monies,  Securities  for  Money, 
Goods  or  Chattels,  that  may  have  been  seized ;  and  the 
Court  shall  take  such  Application  into  consideration,  and 
shall  make  such  Order  thereon  as  it  thinks  jiist. 

Xm.  All  Calls  that  are  authorized  by  the  Third  I*art  !^J»  nn^er 
of  the  Principal  Act  to  be  made  on  a  Contributory,  in  the  of  Princ5»i 
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Aoitobe   event  of  the  Company  to  which  he  belongs  being  woimd 
jg^*y    np  by  the  Court  or  voluntarily,  shall  be  deemed  in  En^ 

land  and  Ireland  to  be  Speaalty  Debts  due  from  sach 

Contributory  to  the  Company. 

Official  Liquidators  {Part  III.  of  Principal  Act). 
ProTiioas  XI Y.  In  Cases  within  the  Jurisdiction  of  the  Court  of 
to  Appoint  Chancery  in  England  or  Ireland^  or  of  the  Court  of  Sesaioa 
Liqaida-  i^  Scotlaudy  Gc  of  the  Court  of  the  Stannaries,  the  Court 
ton  by  having  J  unsdiction  shall,  in  the  Appointment  of  an  Official 
othc^than  Liouidator  or  Official  Liquidators,  consult  the  Interests  of 
Court  of  botn  the  Creditors  and  Contributories,  and  hear  such 
nmtcy.  Creditors  or  Contributories  as  it  thinks  fit  to  hear  with 
respect  to  such  Appointment.  It  nuiy,  unless  both  the 
Creditors  and  Contributories  concur  in  the  Appointment  of 


a  single  Liquidator,  appoint  One  or  more  Liquidator  or 
Liquidators  to  act  on  behalf  of  each  of  such  Parties.    It 
may  declare  that,  in  case  of  DiiFerence,  any  Act  may  be 
done  by  a  Majority  of  Liquidators ;  or  it  may  require  the 
Liquidators  in  all  Cases  of  Difference  to  apply  to  the 
Court.     It  may  do  anything  hereby  authorized  to  be  done, 
either  upon  the  First  Appointment  of  a  Liquidator  or  at 
any  subsequent  Stage  or  the  Winding-up ;  but,  notwith- 
standing anything  herein  contained,  it  shall  not  be  obU^ 
torv  on  the  Court  to  appoint  more  than  One  Liquidator,  if 
in  Its  Discretion  it  thinks  that  such  Appointment  will  be 
most  conducive  to  Justice. 
Pwmrion       XV,  In  Cases  within  the  Jurisdiction  of  anv  Court  of 
pointmtiot  Bankruptcy  the  Official  Assignee  shall,  where  a  Liquidator 
ofLiqaida-is  appointed  by  the  Creditors,  be  considered  as  appointed 
Court^f    **  ^^  Bepresentative  of  the  Contributories,  and  where  a 
Bank-       Liquidator  is  appcanted  by  the  Contributories  be  considered 
Tuytcj,      ^  appointed  as  the  Representative  of  the  Creditors. 
Extension       Xvl.  The  Power  of  compromising  Debts  and  Claims 
ofPower  to  given  by  the  Principal  Act  to  the  Liquidators  therein 
^^'°*'D^t8.  mentioned  shall  be  deemed  to  extend  to  the  Compromise  of 
any  Calls  or  Debts  due  from  any  Contributory  or  alkged 
Contributory  to  the  Company  on  Receipt  of  a  smaller  Sam 
in  lieu  of  a  greater,  or  upon  such  Terms  as  may  be  agreed 
upon,  with  Power  to  the  Liquidators  to  take  any  Security  fix- 
any  Calls  or  Debts  so  due,  and  to  give  effectual  Disehwrges 
on  Completion  of  such  Compromise,  subject  to  this  Pro- 
viso, that  no  such  Compromise  shall   be  made   by  anj 
Official  Liijaidator  except  with  the  Sanction  of  the  Court, 
and  after  giving  such  Isotice  to  Creditors,  and  sulgect  to 
such  Conditions  as  to  obtaining  the  Consent  of  Creditors 
or  any  Portion  of  them,  as  the  Court  may  direct,  and  that 
no  such  Compromise  shall  be  made  by  the  Liquidators  ap* 
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pointed  on  the   voluntarj  Winding-up  of  a   Company, 
except  with  the  Sanction  of  a  epecial  Kesoliition. 

XViL  Where  a  Company  is  being  wound  up  yolan^  power  for 
tarily,  and  the  whole  or  a  Portion  of  its  Property  is  *^<>^t  J^re1o*ac 
to  be  sold  to  another  Company,  registered  under  this  Act,  ce^  shares 
the  Liquidators  of  the  first-mentioned  Company  may,  with  »«  *  Con- 
tlie  Sanction  of  a  special  Resolution  of  the  Company  by  for^saie^of 
whom  they  were  appointed,  receive,  in  Compensataon  or  property  of 
part  Compensation  for  such  Sale,  Shares  in  such  other   ^"P*"^- 
Company,  for  the  Purpose  of  Distribution  amongst  the 
Shareholders  of  the  Company  being  wound  up,  oc  may 
eater  into  any  other  Arrangement  whereby  the  Shares 
holders  of  the  Company  being  wound  up  may,  in  lieu  of 
receiving  Cash  or  Shares,  or  in  addition  thereto,  participate 
in  the  Profits  of  or  receive  any  other  Benefit  from  the  pun- 
chasing  Company;  and  any  Sale  made  or  Arrangement 
entered  into  by  the  Liquidators  in  pursuance  of  this  Sec- 
tion shall  be  binding  on  the  Shareholders  of  the  Company 
being  wound  up,  subject  to  this  Proviso^  that  if  any  Share* 
Iioider  in  the  Company  being  wound  up  who  has  not  voted 
in  favour  of  the  special  Hesolution  pas^  by  his  Company 
atdtherof  the  Meetings  held  for  passing  the  same  ex- 
)res8es  his  Dissent  from  any  such  special  Resolution,  in 
tVriting  addressed  to  the  Liquidators  or  One  of  them,  and 
Jeft  at  the  registered  Office  of  the  Company,  not  lat^  than 
Seven  Days  after  the  Date  of  the  last  of  the  Meetings  at 
which  such  special  Besolution  was  passed,  such  dissentient 
Shareholder  may  require  the  Liquidators  to  do  such  One 
of  the  following  Things  as  they  may  prefer ;  that  is  to  say, 
either  to  abstain  from  carrj'^iug  such  Kesolution  into  effect^ 
or  to  purchase  the  Shares  held  by  the  dissentient  Share* 
holders  or  Shareholder,  at  such  Price  as  may  be  agreed 
upon  or  settled  by  Arbitration,  such  Purchase  Money  to 
be  paid  before  the  Company  is  dissolved,  and  to  be  raised 
by  the  Liquidators  in  such  Manner  as  may  be  determined 
by  special  Besolution. 

XVIII.  In  the  Case  of  a  Company  being  wound  up  Power  of 
voluntarily,  the   Liquidators  may,  Irom  Time  to  Time,  ^^"^^^ 
daring  the   Continuance  of  such  Winding-up,  summon  Genemi 
General  Meetings  of  the  Company  for  the  Purpose  of  M^^'^^s:. 
obtaining  the  Sanction  of  the  Company  by  a  special  Keso-* 

lution,  or  for  such  other  Purposes  as  tliey  think  fit. 

XIX.  Where  a  Company  is  in  course  of  being  wound  Power  of 
^P  voluntarily,  and  Proceedings  are  taken  for  the  Purpose  ^J^^'J  }^^^ 
ot  having  the  same  wound  up  by  the  Court,  the  Court  may,  ceedings  oi 
ifit  thinks  fit,  notwithstanding  that  it  makes  an  Order  ^^^"^ 
directing  the  Company  to  be  wound  up  by  the  Court,  prO'  up!" 

^i<le  in  such  Order  or  in  any  other  Order  for  the  Adoption 
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of  all  or  any  of  the  Proceedings  taken  in  the  course  of  the 
voluntary  Winding-np :  It  may  also,  instead  of  making  an 
Order  that  the  Company  shomd  be  altogether  wound  up 
by  the  Court,  direct  that  the  voluntary  Winding-up  should 
continue,  but  subject  to  such  Supervision  of  the  Court, 
and  with  such  Liberty  for  Creditors,  Contributories,  or 
others  to  apply  to  the  Court,  and  generally  upon  such 
Terms  and  subject  to  such  Conditions  as  the  Court  thinks 
just. 
Penalty  on      XX.  If  the  Liquidators  make  default  in  reporting  to 
tora'noV    *''®  Registrar,  in  the  Case  of  a  Company  being  wound  up 
reporting   by  the  Bourt,  the  Decree  declaring  the  Company  to  be  dis- 
S^Com?^'^  solved,  and  in  the  Case  of  a  Company  being  wound  up 
panjr  to"     voluntarily,  the  Resolution  declaring  the  Company  to  hare 
negiainr.  been  fairly  wound  up,  they  shall  be  liable  to  a  Penalty  not 
exceeding  Five  Pounds  for  every  Day  during  which  they 
are  so  in  default,  and  moreover  shall  not,  while  so  in  de- 
fault, be  entitled  to  recover  any  Compensation  for  their 
Services  as  Liquidators. 
Remedyfor     XXI.  If  at  the  Expiration  of  Twelve  Months  from  the 
torahaVinir  ^*^  ^^  ^^^  Dissolution  of  any  Company  that  has  been 
in  their      wound  up  there  remain  in  the  Hanas  of  the  Liquidaton 
Ss?^  "ted  *°y  Money,  Shares,  or  other  Property  which  they  have 
AssetB^of   been  unable,  by  reason  of  the  Absence  or  Death  of  anv 
tiie  Com-    Persons  entitled  thereto,  or  for  any  other  Reason,  to  distri- 
^^^^'        bute  amongst  the  Parties  so  entitled,  the  Liquidators  shall 
be  deemed  to  be  Trustees  of  such  Monies,  Shares,  or  other 
Property,  within  the  Meaning  of  an  Act  passed  in  the 
Eleventn  Year  of  the  Reign  of  Her  present  Majesty, 
Chapter  Ninety-six,  and  intituled  An  Act  far  better  secur- 
ing Trust  Funds  and  for  the  Relief  of  Trustees^  and  of  any 
Act  amending  the  same,  and  may  pay  or  transfer  such 
Monies,  Shares,  or  other  Property  into  the  Court  of  Chan- 
cery accordingly. 

Alteration  of  Forms  {Part  IIL  of  Principal  Act)^ 
Proviioaa      XXII.  No  Alteration  made  by  the  Board  of  Trade  in 
tionsYJ*"  ^^^  '^^^^^  marked  B.  contained  in  the  Schedule  to  the 
Table  B.    Principal  Act  shall  affect  any  Company  registered  prior  to 
the  Date  of  such  Alteration,  or  repeal  as  respects  such 
Company  any  Portion  of  such  Table,  unless  such  Altera- 
tion IS  adopted  by  special  Resolution. 

Repeal  {Part  V.  of  Principal  Act). 
Repeal  of       XXIIl.  The  107th  Section  of  the  Principal  Act  shall  he 
Sec.  107  of  repealed,  and  in  lieu  thereof  be  it  enacted.  That — 
f^AcT''      (1.)  An  Act  passed  in  the  Eighth  Year  of  the  Reign  of 
Her  present  Majesty,  Chapter  One  hundred  and 
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ten,  and  intituled  An  Act  for  the  Registration^  Itir 
corporation^  and  Regulation  of  Joint  Stock  Com- 
panies; and 
(2.)  An  Act  passed  in  the  Eleventh  Year  of  the  Reign 
of  Her  present  Majesty,  Chapter  Seventy-eight,  in- 
tituled An  Act  to  amend  an  Act  for  the  Registration^ 
Incorporation^  and  Regulation  of  Joint  Stock  Com- 

¥mtes;  and 
,  ,  he  Limited  Liability  Act,  1855. 
Shall  be  deemed  to  have  been  and  still  to  remain  unre- 
pealed as  to  any  Company  completely  registered  which  has 
not  obtained  Registration  under  the  Principal  Act,  until 
such  Time  as  such  Company  obtains  Registration  under 
the  Joint  Stock  Companies  Acts,  1856,  1857,  but  from 
and  after  such  Time,  and  not  before,  shall  be  repealed  as 
to  such  last-mentioned  Company;  and,  subject  as  afore- 
said, all  the  Acts  mentioned  in  this  Section  shall  be  re- 
pealed. 

Costs  by  Limited  Companies. 

XXIV.  Where  a  Limited  Company  is  Plaintiff  or  Pur-  Prorision 
suer  in  an;^  Action,  Suit,  or  other  legal  Proceeding,  anyJ^^^^^J^ 
Jadge  having  Jurisdiction  in  the  Matter  may,  it  it  be  brought  by 
proved  to  his  Satisfaction  that  there  is  Reason  to  l>®li®v®  lI^iJJJi 
that  if  the  Defendant  be  successful  in  his  Defence  thecom- 
Assets  of  the  Company  will  be  insuflScient  to  pay  his  panies. 
Costs,  require  sufficient  Security  to  be  given  for  such 

Costs,  and  may  stay  all  Proceedings  until  such  Security 
be  given. 

Temporary  Provisions  {Part  V,  of  Principal  Act). 

XXV.  Where  any  Company  completely  registered  under  Provisions 
the  said  Act  passed  in  the  Eighth  Year  of  the  Reign  ot^J^J^^- 
Her  present  Aiajesty,  Chapter  One  hundred  and  ten,  has  oompieteiv 
obtained  Registration  unaer  the  Principal  Act  after  ther«^*«™ 
Third  of  November  One  thousand  eight  hundred  and  fifty- sVrct.  c. 
six,  but  before  the  passing  of  this  Act,  such  Registration  iio. 
shall  be  as  effectual  to  all  Intents  as  if  it  had  taken  place 

on  or  before  the  said  Third  Day  of  November  One  thousand 
eight  hundred  and  fifty-six. 

XXYI.  The  One  hundred  and  tenth  Section  of  the  Repeal  of ' 
Principal  Act  shall  be  repealed.  ^Prind^^ 

XXVn.  Every  Companv  completely  registered  under  pai  Act 
the  said  Act  of  the  Eighth  xear  ot  the  Reign  of  Her  pre-Tpj^^. 
sent  Majesty,  Chapter  One  hundred  and  ten,  including  withfn 
any  Company  that  has  obtained  a  Certificate  of  Complete  "Wdi  corn- 
Registration  under  ^^  The  Limited  Liability  Act,  lb55,"  ^istored 
but  excluding  any  Company  formed  for  the  Purpose  of  Companies 
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are  re-      Insuranoe,  shall,  if  it  has  not  already  registered  under  tlie 

XirtljJr    P"nc>P»l  -A^ctj  register  under  the  tTdnt  Stock  Companies 

Acts,  I8569  18579  ^^  ^^  before  the  Second  Day  of  Novem- 

ber  One  thousand  eight  hundred  and  fifty-seven,  or  incur 

aoch  Penalty  as  is  herein-after  mentioned. 

Penalty  on      XXVIII.  If  any  Company  hereby  required  to  register 

nomS^   under  the  Joint  Stock  Companies  Acto  makes  default  in 

terii^.       registering  on  or  before  the  said  Second  Day  of  November 

One  thousand  eight  hundred  and  fiftv^-seven,  then,  from 

and  after  such  Day  until  the  Day  on  which  au<^  Company 

is  registered  under  the  Joint  Stock  Companies  Acts,  1856, 

1857,  the  following  Consequences  shall  enmie ;  (that  is  to 

say,) 

(1.)  The  Company  shall  be  incapable  of  suing  either  at 
Law  or  in  Equity,  but  shall  not  be  incapable  of 
being  made  a  Defendant  to  a  Suit  either  at  Lair 
or  in  Equity : 
(2.)  No  Dividend  shall  be  payable : 
(3.)  Each  Director  or  Manager  of  the  Company  shall 
for  each  Day  during  which  the  Company  is  in 
default  incur  a  Penalty  of  Five  Poands,  and  such 
Penalty  may  be  recovered  by  any  Person,  and 
be  applied  by  him  to  his  own  Use : 
Nevertheless  such  Deiault  shall  not  render  the  Company 
so  being  in  default  illegal,  nor  subject  it  to  any  Penalty  or 
Disability  other  than  as  s[3ecified  in  this  Section. 
Power  for       XXIa.  Every  Company  consisting  of  Sev^n  or  more 
to^re^ster  Shareholders,  having  a  Capital  of  fixed  Amount,  divided 
at  their      into  Shares,  also  of  fixed  Amount,  duly  constituted  by  Law 
Ducretion.  p^j^^  ^  ^\^q  passing  of  this  Act,  and  not  being  a  Company 
hereby  required  to  be  registered,  may  at  any  Time  here- 
after, upon  Compliance  with  the  Provisions  of  the  Joint 
Stock  Companies  Acts,  1856,  1857,  roister  itself  as  a 
Company  under  such  Acts,  with  or  without  Limited  Lia- 
bility ;  subject  to  this  Proviso,  that  no  Company  shall  be 
registered  as  a  Limited  Company  unless  either  the  Lia- 
bility of  the  Shareholders  is  already  limited  to  the  Amount 
of  the  unpaid  Calls  on  their  Shares,  or  an  Assent  to  its 
being  so  registered  has  been  given  by  Three  Fourths  in 
Number  and  Value  of  such  of  its  Shareholdere  as  may  have 
been   present,  personally  or  by  Proxy,  in  Cases  where 
Proxies  are  allowed  by  the  Regulations  of  the  Company  at 
some  General  Meeting  summoned  ibr  that  Purpose. 
Power  for       XXX.  Where  an   existing  Company,  authoriaed  to 
cTorapSy  ^g'st^r  under  the  Joint  Stock  Companies  Acts,  1856, 
to  register  1857,  has  had  the  whole  or  any  Portion  of  its  Capital  con- 
s^^ck^i °^  verted  into  Stock,  such  Company  shall,  as  to  the  Capital 
so  converted,  instead  of  delivenng  to  the  Regbtrar  the 
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Statement  of  Capital  and  Shares  required  by  the  Principal  stead  of 
Act,  deliver  to  the  Registrar  a  Statement  of  the  Amount  sharea. 
of  Stock  belongiBg  to  the  Company,  aiid  the  Names  of  the 
Persons  who  were  Holders  of  such  Stock,  on  some  Day  to 
be  named  in  the  Statement,  not  more  than  Six  Days  before 
the  Day  of  ^Registration. 

XXXI.  The  List  of  Shareholders  required  by  Section  Provision 
One  hundred  and  eleven  of  the  Principal  Act  to  be  delivered  JJ  g^^^-* 
to  the  Registrar  need  not  be  made  up  to  the  Day  of  the  holders  re- 
I^fpstration  of  the  Company,  but  may  be  made  up  to  ^^y^^^^ 
Day  not  more  than  Six  Days  before  such  Day  of  Regis- m  of 
tration.  Acr*^*^ 

XXXn.  No  Fees  shall  be  charged  in  respect  of  the 
Registration  under  the  Joint  Stock  Companies  Acts,  1856,  Jf'®^*^ 
1857,  of  any  Company  existing  at  the  Date  of  this  Act,  compani'cs 
and  required  cwf  authorized  to  be  registered  by  the  said  fro™  ^jy- 
Joint  block  Companies  Acts  or  either  rf  them,  in  Cases  f|^'° 
where  such  Company  is  not  registei'ed  as  a  Limited  Corn- 
any,  or  where   previously  to  its  being  registered  as  a 
iimited  Company,  the  Liability  of  the  Shareholders  was 
limited  by  some  other  Act  of  Parliament  or  by  Letters 
Patent. 

XXXIII.  The  Hundred  and  thirteenth  Section  of  thegi^t  of 
Piincipal  Act  shall  be  repealed;  and  in  lieu  thereof  be  ito/^eg^^ 
enacted  aa  follows:  Upon  Compliance  with  the  Requisi- tration aikd 
tions  of  the  Jwnt  Stock  Companies  Acts,  1856,  1857,fhe5^f. 
respecting  Registration,  the  Registrar  of  Joint  Stock  Com- 
panies shall  certify  under  his  Hand  that  the  Company 
applying  for  Registration  is  incorporated  as  a  Company 
under  tlie  Joint  Stock  Companies  Acts,  1856,  1857,  and 
in  the  Case  of  a  Limited  Company  that  it  is  limited,  and 
thereupon  such  Company  shall  be  incorporated  accordingly ; 
and  aA  Provisions  contained  in  any  Act  of  Parliament, 
Deed  of  Settlement,  Letters  Patent,  or  other  Instrument 
constituting  or  regulating  any  Company  that  has  been 
registered  under  the  Provisions  of  the  said  One  hundred 
and  thirteenth  Section,  or  any  Company  that  may  here- 
after be  registered  under  this  Section,  shall  be  deemed  to 
be  Regulations  of  the  Company,  in  the  same  Manner  as  if 
the^  were  contained  in  a  registered  Memorandum  of  As- 
sociation and  Articles  of  Association ;  and  all  the  Pro- 
visions of  the  Joint  Stock  Companies  Acts,  1856,  1857, 
shall  apply  to  snch  Company,  in  the  same  Manner  in  all 
respects  as  if  it  had  been  originally  incorporated  under 
such  Acta,  subject  to  the  Reservation  in  favour  of  Credi- 
tors contained  in  the  Principal  Act,  and  to  the  following 
Provisoes : 

(1.)  That  Table  B.  shall  not,  unless  adopted  by  special 
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Besolation,  apply  to  any  such  Company  as  is 
mentioned  in  this  Section : 
(2.)  That  no  Company  shall  have  Power  to  alter  any 
Provision  contained  in  any  Act  of  Parliament 
relating  to  the  Company : 
(3.)  That  no  Company  shall  have  Power,  without  the 
Sanction  of  the  Board  of  Trade,  to  alter  any 
Provision  contained  in  any  Letters  Patent  re- 
lating to  the  Company : 
(4.)  That  nothing  herein  contained  shall  authorize  any 
Company  to  alter  any  such  Provisions  contained 
in  any  Deed  of  Settlement,  Letters  Patent,  or 
other  Instrument  constituting  or  regulating  the 
Company,  as  would,  if  such  Company  had  origin- 
ally been  incorporated  under  tne  Joint  Stock 
Companies  Acts,  1856,  1857,  have  been  con- 
tained in  the  Memorandum  of  Association,  and 
are  not  authorized  to  be  altered  by  such  last- 
mentioned  Acts : 
But  nothing  herein  contained   shall  derogate  from  any 
Power  of  altering  its  Constitution  or  Regulations  which 
may  be  vested  in  any  existing  Company  by  virtue  of  aiiy 
sucn  Act  of  Parliament,  Deed  of  Settlement,  Letters  Pa- 
tent, or  other  Instrument  constituting  or  regulating  the 
Company :  Moreover  the  Repeal  of  the  said  One  hundred 
and  thirteenth  Section  of  the  Principal  Act  shall  not  affect 
any  Right  acquired  under  the  Section  80  repealed. 


ANNO  VICESmO  ET  VICESIMO  PRIMO 

VICTORIJE  BEGINS. 

Cap.  XVIII. 

An  Act  to  regulate  Procedure  in  the  Bill  Chamber  in  Scot- 
land.—[10th  August  1857.] 

Whereas  under  an  Act  of  the  First  and  Second  Years  of 

the  Reign  of  Her  Majesty,  intituled  An  Act  to  make  cer-i  &  2  Vict. 

tein  Alterations  in  the  Duties  of  the  Lords  Ordinary ^  and^'  ^*®' 

in  the  Establishment  of  Clerks  and  Officers  of  the  Court  of 

Session  and  Court  of  Commissioners  for  Teinds  in  Scotland, 

oTtd  to  reduce  the  Fees  payable  in  those  Courts^  Two  Clerks 

of  the  Bills  were  appointed,  who  have  had  the  Charge  of 

the  Bill  Chamber  Department,  and  the  Office  of  One  of 

the  said  Clerks  has  since  become  vacant  by  Death  :  And 

whereas  it  has  been  found  in  practice  that  the  Business  of 

the  Bill  Chamber  cannot  be  conveniently  conducted  in 

Two  Departments  under  Two  separate  Clerks,  and  it  is 

expedient  that  in  future  the  Duties  of  the  Office  should  be 

executed  by  One  Clerk :  Be  it  therefore  enacted  by  the 

Queen's  Most  Excellent  Majesty,  by  and  with  the  Advice 

and  Consent  of  the  Lords  Spiritual  and  Temporal,  and 

Commons,  in  this  present  Parliament  assembled,  and  by 

the  Authority  of  the  same,  as  follows  : 

I.  The  Office  of  One  of  the  Clerks  of  the  Bills  in  the  Office  of 
Bill  Chamber  of  the  Court  of  Session  in  Scotland^  ^ovv^^^cwL 
vacant,  shall  be  abolished;  and  there  shall  in  future  be  of  the  Bills 
only  One  Clerk  of  the  Bills,  who  shall  be  responsible  for  J^JgJ^ 
the  reputed  Solvency  of  Cautioners,  and  for  consigned  in  future  to 
Money,  and  shall  discharge  in  Person  all  the  Duties  at-^^.^^ 
tached  to  the  Office,  and  the  remaining  Clerk  of  the  Bills  One  cierl. 
shall  be  the  Clerk  of  the  Bills  under  this  Act. 

II.  It  shall  be  lawful  for  Her  Majesty,  Her  Heirs  and  Asateunt 
Successors,  to  appoint  an  Assistant  Clerk  of  the  Bills,  andg^^jj^^ 
Two  Ordinary  Clerks,  to  aid  in  the  Performance  of  the  Clerk*  to 
Daties  of  the  Office ;  and  such  Assistent  Clerk  shall  act^^*^^ 

d 
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under  the  Orders  of  the  Clerk  of  the  Bills  in  the  Perform* 
ance  of  the  Dnties  of  the  Office,  and  shall  in  the  neceasai^ 
Absence  of  the  Clerk  of  the  Bills  subscribe  and  authenti- 
cate all  such  Writs  and  Documents  as  the  Clerk  of  the 
Bills  may,  by  anj  Law  or  Practice,  subscribe  or  authenti- 
cate. 
Clerks  to        III.  The  Clerk  of  the  Bills,  and  the  Assistant  and  Or- 
^nif!*h»   dinary  Clerks,  shall  be  paid  wholly  by  Salary ;  and  the 
M^rfes?   Sakry  of  the  Clerk  of  the  Bills  shall  be  Five  hundred 
pounds  per  Annumj  which  shall  include  his  Bemuneration 
for  the  Discharge  of  the  Duties  imposed  on  him  under  the 
Bankrupt  Acts;  and  also  all  Fees  of  Extracts  and  Bonds 
of  Caution  required  by  the  Bill  Chamber  Procedure,  or 
under  such  Acts,  and  shall  be  in  lieu  of  all  existing  Salair, 
Allowances,  Fees,  and  Emoluments  whatsoever ;  and  the 
Salary  of  the   Assistant  Clerk  shall  be  Two  hundred 
Pounds  oer  Annum;  and  the  Salaries  of  the  Ordinary 
Clerks  shsdl  not  exceed  in  all  Two  hundred  Pounds  per 
Annumj  divisible  in  such  Proportions  as  may  be  deemed 
proper  by  the   Commissioners  of   Her  Majesty's  Trea- 
sury. 
Salaries.         IV.  The  Salaries  paid  to  the  Clerk  of  the  Bills,  and  the 
*  to?b^    Assistant  Clerk  and  ordinary  Clerks  in  the  Bill  Chamber, 
Pariia-       and  also  the  Expense  of  a  suitable  Office  for  conducting 
"fin**        the  Business  of  the  Bill  Chamber,  and  the  necessary  Ex- 
pense of  Printing  and  Stationery,  and  other  Expenses  of 
the  Office,  shall  be  defrayed  out  of  the  Monies  to  be  voted 
Fees  to  be  by  Parliament  for  that*  Purpose ;  and  all  Fees  of  every 
accoanted  Description  heretofore  in  use  to  be  charged  or  collected  in 
^d  over   the  Office  of  the  Bill  Chamber  shall  continue  to  be  so 
to^e        charged  and  collected  after  this  Act  shall  come  into  open- 
^^'^"^-  tion,  by  the  Clerk  of  the  Bills,  and  be  by  him  duly  ac- 
counted for  and  paid  over  to  the  Commissioners  of  Her 
Majesty's  Treasury,  or  to  such  Person  or  Persons  as  they 
shall  appoint. 
Clerk  of        V-  Ail  Monies  which  shall  in  future  be  deposited  or 
^^^^'^  *o  consigned  in  the  Bill  Chamber  shall  be  forthwith  deposited  . 
rate  Axi^'  by  the  Clerk  of  the  Bills  in  one  of  the  Banks  in  Edinburgh  I 
counts  of    established  or  incorporated  by  Act  of  Parliament  or  Royal 
Monifk^     Charter,  in  an  Account  to  be  kept  by  him  in  his  official 
Capacity ;  and  a  proper  written  Receipt  or  Acknowledg- 
ment shall  always  be  granted  by  the  said  Clerk  to  any 
Party  depositing  or  consigning  any  Money  in  his  Hands, 
at  the  Time  of  such  Deposit  or  Cfonsignation ;  and  a  fuU 
and  particular  State  and  Account  shall  be  kept  in  the 
Office  of  the  Bill  Chamber  of  all  such  Deposits  and  Con- 
siffnations ;  and  the  Clerk  of  the   Bills  shall  cause  the 
Monies  in   such   Bank  Account    to   be    annually  accn- 
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mulated  by  adding  the  accming  Interest  to  the  Principal 
Sums. 

VI.  The  Holders  of  Money  at  present  consigned  in  Monies 
Bank,  or  in  the  Hands  of  whatsoever  Person  or  Persons,  ^?^*^f* 
derived  from  Deposits  or  Consignations  made  in  the  Hands mer  Clerks 
of  any  former  Clerk  or  Clerks  of  the  Bills,  in  his  or  ^^^'^^Bji^tobe 
official  Capacity,  shall  and  they  are  hereby  required  to  pay  paid  over 
over  the  same,  with  all  Interest  accrued  and  to  accrue  to  the 
thereon,  to  the  Commissioners  of  Her  Majesty's  Treasury,   "**'"y* 
or  to  such  Person  or  Persons  as  they  shall  appoint,  who 

are  hereby  empowered  and  directed  to  require  an  Account 
thereof,  and  to  call  for  and  receive  the  same,  and  discharge 
the  Holders  thereof:  Provided  always,  that  every  Person 
having  any  legal  claim  to  or  Interest  in  the  Monies  so  to 
be  paid  over  shall  have  such  and  the  like  Claim  and  In- 
terest therein,  and  such  and  the  like  Right  to  demand  and 
to  recover  the  same  from  the  said  Commissioners  of  Her 
Majesty's  Treasuir,  after  Payment  thereof  to  the  said 
Commissioners  in  Terms  of  this  Act,  as  from  the  Person  or 
Persons  having  Possession  of  such  Monies  at  the  Date  of 
the  passing  of  this  Act. 

VII.  It  shall  be  lawful  for  the  Court  of  Session,  and  the  Court  of 
said  Court  is  hereby  required,  within  Six  Calendar  Months  ^"^j^^ 
after  the  passing  of  this  Act,  to  make  such  Provision,  by  Acts  of 
Act  of  Sederunt,  as  the  said  Court  mav  deem  necessaiy  or  Sederunt, 
expedient,  for  the  Performance  of  the  Business  of  the 

Office  of  the  Clerk  of  the  Bills  in  the  said  Court,  and  also 
to  make,  from  Time  to  Time,  by  Act  of  Sederunt,  such 
Alterations  and  ftirther  Provision  for  the  same  as  the 
Court  may  deem  fit:  Provided  always,  that  every  such 
Act  of  Sederunt  shall,  within  One  Month  after  the  Date 
thereof  be  transmitted  by  the  Lord  President  of  the  Court 
of  Session  to  One  of  Her  Majesty's  Principal  Secretaries 
of  State,  to  the  end  that  the  same  may  be  laid  before  both 
Houses  of  Parliament 

Vni.  The  recited  Acts,  and  all  Laws,  Statuted  andCerttin 
Usages,  shall  be  and  the  same  are  hereby  repealed,  in  so  repSdSk' 
far  as  necessary  to  give  Effect  to  this  Act,  but  no  further. 

IX.  This  Act  shall  commence  and  take  effect  from  and  Com. 
after  the  Expiration  of  Two  Months  from  the  passing  JJJJ^^ 
hereof.  Act. 
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Cap.  XIX. 

An  Act  to  remave  DaubU  a$  to  the  Ixno  of  Bankrupley  and 
Real  SeeuriHes  in  Scotland.— [10th  Aagost  1857.] 

Whereas  Doubts  have  arisen  regarding  the  Construction 
of  certain  Clauses  contained  in  an  Act  passed  in  the  Nine- 
teenth and  Twentieth  Years  of  the  Reign  of  Her  present 
19  &  90      Majesty^  intituled  An  Act  to  consolidate  and  amend  iki 
Vict.  0. 79.  Laws  relatinff  to  Bankruptcy  in  Scotland,  and  iu  another 
19  &  20     Act  of  the  same  Year  of  Her  Majesty,  intituled  An  Act  to 
Vict  c.  91.  amend  and  re-enact  certain  Provisions  of  an  Act  of  the 
Fifty-fourth  Year  of  King  George  the  Thirds  relating  io 
Judicial  Procedure  and  Securities  for  Debt  in  Scotland,  and 
it  is  expedient  that  such  Doubts  should  be  removed :  Be  it 
therefore  enacted  by  the  Queen's  most  Excellent  Majesty, 
by  and  with  the  Advice  and  Consent  of  the  Lords  Spiritual 
and  Temporal,  and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  Authority  of  the  same,  as  follows:— 
Short  Title.     I.  This  Act  may  be  cited  as  ''  The  Bankruptcy  and  Real 

Securities  (Scotland)  Act,  1857.'' 
^^<>'        II.  Sequestration  in  the  Case  of  a  deceased  Debtor  mar 
sheriS  ^^  he  awarded  by  the  Court  of  Session  or  by  the  Sheriff  of 
may  award  the  County  in  which  the  Debtor  for  the  Year  preceding 
tion'of  de^  his  Death  had  resided  or  carried  on  Business, 
oeased  HL  In  the  event  of  Sequestration  having  been  awarded 

N^w'of  "^y  ^^^  Sheriffs  of  Two  or  more  Counties,  and  of  the  later 
Remit  b^  i^ucstration  or  Sequestrations  being  remitted  by  the 
to*be*ri"**  Sheriff"  or  Sheriffs  awarding  them  to  the  Sequestration  first 
in  the  ^^'^  i"  Date,  a  Notice  of  such  Remit  shall  be  inserted  in  the 
Gaiette.  Gazette  Four  Days  after  a  Copy  of  the  Deliverance  of 
such  Remit  could  be  received  in  course  of  Post  in  Edin- 
burgh. 
Expense  of  IV.  No  Part  of  the  Expense  of  any  Competition  for  the 
tiS^K^"  ^*^^  of  Trustee  shall  be  naid  out  of  the  Estate,  but  aU 
Offioe^of  such  Expense  shall  be  paia  by  the  unsuccessful  Party  to 
Truetee,     the  successful  Party. 

Oath,  &c.  V.  Any  Creditor,  in  order  to  be  entitled  to  participate 
^c^^to^  in  a  Second  or  any  subseouent  Dividend,  shall  produce  bis 
entitle Cre^  Oath  and  Grounds  of  Deot,  as  directed  by  the  nrst-recited 
siwnd^*  Act,  in  reference  to  the  First  Dividend,  at  least  Two 
Dividend.   Months  before  the  Period  fixed  for  Payment  of  such  Second 

or  subsequent  Dividend.  I 

Procedure      VL  The  Procedure  by  the  first-recited  Act  prescribed  ] 
IXJnce'"^'*  reference  to  a  Second  Dividend  shall  be  applicable  in 
to  Bubse.    reference  to  subsequent  Dividends,  so  that  a  Dividend  may 
Sendi.^*'"'^^®  made  on  the  First  lawful  Day  afier  the  Expiration  ot  \ 
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eveiy  Three  Months  from  the  Day  of  the  Payment  of  the 
immediately  preceding  Dividend^  until  the  whole  Funds  of 
the  Bankrupt  shall  be  divided. 

VII.  An  Abbreviate  of  the  Deliverance  of  Discharge  of  Abbreviate 
the  Bankrupt,  whether  following  on  a  Composition  or  Dot,^]„^^ 
shall  be  issued  by  the  Clerk  of  the  Bills  or  the  Sheriff  Bankrupt 
Clerk  in  the  Form  of  the  Schedule  (A.)  hereunto  annexed,  J;iS*rS'"*^ 
and  the  Abbreviate  shall  be  recorded  in  the  Register  of  oord«d  at 
Inhibitions,  and  the  Register  of  Abbreviates  of  Adjndica-  j^Sched. 
tions  at  Edinburgh^  and  the  Keepers  of  such  Registers 

shall,  if  required,  mant  Certificates  of  such  Registration  in 
the  Form  annexed  to  the  said  Abbreviate. 

VIII.  Nothing  contained  in  the  Seventh  Section  of  the  Nothing  in 
last-recited  Act  shall  be  held  to  exclude  the  Application  of  ^9^  ^ 
the  Provisions  of  an  Act  passed  in  the  Tenth  and  Eleventh  Vict,  c  91. 
Years  of  the  Reign  of  Her  present  Majesty,  intituled  -4nJJ/"ppfj* 
Act  to  facilitaie  the  Constitution  and  Transmission  o/JSm- cation  of 
table  Securities  for  Debt  in  Scotland^  and  to  render  the  ^^^'^^  ofio*S^ii 
more  effectual  for  the  Recovery  of  DebtSy  or  of  an   Act  vict  c.  50. 
pa^  in  the  Seventeenth  and  Eighteenth  Years  of  the  y^^^^l 
Keign  of  Her  present  Majesty,  intituled  An  Act  to  extend  to  Heri- 
the  Benefits  of  Two  Acts  of  Her  Majesty  relating  to  «*«  JJ^^Secu- 
Consiituti4)nj    Transmission^   and  Extinction   of  Heritable  granted  hy 
Securities  in  Scotland,  to  the  Heritable  Securities  autho- *•*«  «™«- 
rized  to  be  granted  by  the  said  Seventh  Section,  but  the 

said  Provisions  shall  be  held  to  apply  thereto. 

IX.  The  Tenth  Section  of  the  first  herein-before  recited  Applica- 
Act  shall  be  taken  to  apply  to  Actions  and  Exceptions  as  s°"J*[q  ^f 
well  in  the  ordinary  Court  of  the  Sheriff  as  in  the  Court  of  19  &  20 
Session.  VicLc.79. 

X.  The  recited  Acts,  excepting  in  so  far  as  altered  by  Recit«d 
this  Act,  shall  be  and  remain  in  fall  Force  and  Effect,  and^^^^»J*- 
shall  be  construed  with  this  Act.  tered,  to  ' 

remain  in 
force. 

SCHEDULE  (A.) 

1.  Form  of  Abbreviate  of  the  Deliverance  of  Discharge  of  Bankrupt. 

Abbreviate  of  Deliverance  discharging 

[^Insert  Name"] 

AS,  \ifisert  the  Bankrupts  Name  and  Designation]  has  been 
discharged  of  all  Debts  and  Obligations  contracted  by  him,  or  for 
which  he  was  liable  at  the  Date  of  the  Seauestration  of  his  Estates ; 
\ifupon  Compositiany  add  as  follows:  "tne  said  Sequestration  de- 
clared at  an  end,  and  the  said  {Name)  reinvested  in  his  Estates  on 
Composition  of  (tns^^  the  AmoHnty*}^  conform  to  Deliverance  by 
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ILord  Ordinary  or  Sherif].     Dated  the  Day  of 

One  thousand  eight  hundred  and 
and  in  Terms  of  "  The  Bankruptcy  (Scotland)  Act,  1856,"  and 
^  The  Bankruptcy  and  Real  Securities  (Scotland)  Act,  1857.'' 

(7.i?.  (Bill  Chamber  aerk 
or 
Sheriff  Clerk  of  ). 

[Place  and  Date.'] 


2.  Form  of  Certificates  of  Registration  of  Abbreviate  to  be  annexed  to 

the  Abbreviate. 

This  Abbreviate  was  presented  by 

and  recorded  on  the 
Day  of  in  the  Register  of  Abbreviates  of 

Adjudication  at  Edinburgh. 

E.F.  Keeper. 

This  Abbreviate  was  presented  by 

and  recorded  on  the 
Day  of  in  the  Register  of  Inhibitions  at 

Edinburgh. 

G.H.  Keeper. 


Cap.  XXVI. 

An  Act  to  provide  for  the  Beffistration  of  Long  Leasee  w 
Scotland  and  Assignations  thereof — [10th  August  1857.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by 
and  with  the  Advice  and  Consent  of  the  Lords  SpiritQal 
and  Temporal,  and  Commons,  in  this  present  Parliament 
assemble(^  and  by  the  Authority  of  the  same,  aa  follows : 
Long  !•  From  and  after  the  passing  of  this  Act,  it  shall  be 

Jj^J«*5^*  lawful  to  record  in  the  General  Register  of  Sasmes  in 
tions^Sere-  Scotland,  or  in  the  Particular  Register  of  Sasines  for  the 
«'»'*g»'«'"  District  in  which  the  Lands  and  Heritages  leased  are 
Register  of  Situated,  probative  Leases,  whether  executed  before  or  after 
SMines.      the  passing  of  this  Act,  for  a  Period  of  Thirty-one  Years, 
and  for  any  greater  Number  of  Years  that  shall  be  stipu- 
lated, of  Lands  and  Heritages  in  Scotland  other  than  Lands 
and  Heritages  held  by  Burgage  Tenure,  and  to  record  in 
the  several  Burgh  Registers  of  Sasines  probative  Leases 
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for  the  Period  foresaid  of  Lands  and  Heritages  within  the 
Bargh  for  which  such  Begister  is  kept,  and  neld  by  Bur- 
gage Tenure,  and  to  record  respectively  in  the  K^gister  in 
which  any  such  Lease  as  aforesaid  shall  have  been  regis- 
tered the  Assignations,  and  Assignations  in  Security  of 
such  Lease,  and  Translations  thereof,  all  herein-afler 
mentioned. 

U.  Leases  registerable  under  this  Act,  and  valid  and  Recorded 
binding  as  in  a  Question  with  the  Grantors  thereof,  which  ^^^^ 
shall  have  been  duly  recorded,  as  herein  provided,  at  or  Bgtxnsi 
subseqaent  to  the  Date  of  Entry  therein  stipulated,  shall,  g^^^.^ 
bjr  virtue  of  such  ^Registration,  be  effectual  against  any  ia  the 
singular  Successor  in  the  Lands  and  Heritages  thereby  ^*"^ '•*• 
let,  whose  Infeftment  is  posterior  in  Date  to  the  Date  of 
such  Begistration :  Provided  always,  that,  except  for  the 
Purposes  of  this  Act,  it  shall  not  be  necessary  to  record 
any  such  Lease  as  aforesaid,  but  that  all  such  Leases  which 
would,  under  the  existing  Law  prior  to  the  passing  of  this 
Act,  have  been  valid  and  effectual  against  any  such  singular 
Successor  as  aforesaid,  shall,  though  not  recorded,  be  valid 
and  effectual  against  such  singmar  Successor,  as  well  as 
against  the  Grantors  of  the  said  Leases. 

III.  When  any  such  Lease  as  aforesaid  shall  have  been  Assigna- 
recorded  as  herein  provided,  it  shall  be  lawful  for  the  Party  ^""^^^^^^ 
in  Right  of  such  Lease,  and  whose  Right  is  recorded  in  Lewes. 
Terms  of  this  Act,  but  in  accordance  always  with  the  Con- 
ditions and  Stipulations  of  such  Lease,  and  not  otherwise, 
to  assign  the  same,  in  whole  or  in  part,  by  Assignation,  in 
the  Form  as  nearlv  as  may  be  of  the  Schedule  (A.)  to  this 
Act  annexed ;  and  the  recording  of  such  Assignation  shall 
fiilly  and  effectually  vest  the  Assignee  with  the  Right  of  the 
Grranter  thereof  in  and  to  such  Lease  to  the  £xtent  as- 
signed :  Provided  always,  that  such  Assignation  shall  be 
without  Prejudice  to  the   Right  of  Hypothec,  or  other 
Bights  of  the  Landlord. 

ly .  It  shall  be  lawful  for  the  Partv  in  Right  of  any  such  Assigna- 
Lease  recorded  as  aforesaid,  and  whose  Right  thereto  isg^^^.^ 
recorded  in  Terms  of  this  Act,  but  in  accordance  always 
with  the  Conditions  and  Stipulations  of  such  Lease,  and 
not  otherwise,  to  assign  the  same,  in  whole  or  in  part,  in 
Security  for  the  Payment  of  borrowed  Money,  or  of  An- 
nuities, or  of  Provisions  to  Wives  or  Children,  or  in  Secu- 
nty  of  Cash  Credits  or  other  legal  Debt  or  Obligation,  in 
the  Form  as  near  as  may  be  of  the  Schedule  (B.)  to  this 
Act  annexed ;  and  the  recording  of  such  Assignation  in 
Security  shall  complete  the  Right  thereunder;  and  such 
Assignation  in  Security  so  recorded  shall  constitute  a  Rc«l 
Security  over  such  Lease  to  the  Extent  assigned. 
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M'here  V.  Where  the  Party  in  R^ht  of  any  sach  Lease  or 

SntinK  for  Assignation  in  Secnrity  as  aferesaid  is  not  the  origiDal 
Be^stra-    Leasee  in  such  Lease^  or  the  original  Assignee  in  sach 
oH"'na[      Assignation  in  Security,  he  shall,  before  presenting  such 
Lessee  or   Lease  or  Assignation  in  Security  for  Registration,  expede 
Assignee,   g^  Instrument,  under  the  Hand  of  a  Notary  Public,  in  the 
Form  as  nearly  as  may  be  of  the  Schedule  (C.)  to  this  Ad 
annexed ;  and  the  Keeper  of  the  Register,  on  such  Notarial 
Instrument  being  produced  to  him,  bnt  not  otherwise,  shall 
thereupon  record  such  Lease  or  Assignation  in  Security, 
together  with  the  said  Instrument. 
Transia-         V  L  All  such  Assignations  in  Security  as  aforesaid  shall, 
tioDofA».  when  recorded,  be  transferable,  in  whole  or  in  part,  by 
in^arS^.  Translation,  in  the  Form  as  nearly  as  may  be  of  the  Sche- 
dule (D.)  to  this  Act  annexed ;  and  the  recordingof  such 
Translation  shall  fully  and  effectaally  vest  the  Farty  in 
whose  Favour  it  was  granted  with  the  Kight  of  the  Granter 
thereof  in  such   Assignation  in  Security  to  the  Extent 
Creditor's  assi^ed;   and  the  Creditor  or  Party  in  Right  of  such 
PowessTon  Assignation  in  Security,  without  Prejudice  to  3ie  Exercise 
in  defkuit   of  any  Power  of  Sale  therein  contained,  shall  be  entitled, 
ment^'      '^^  default  of  Payment  of  the  Capital  Sum  for  which  such 
Assignation  in  Security  has  been  granted,  or  of  a  Term's 
Interest  thereof,  or  of  a  Term's  Annuity,  for  Six  Months 
after  such  Capital  Sum  or  Term's  Interest  or  Annuity 
shall  have  fallen  due,  to  apply  to  the  Sheriff  for  a  Warrant 
to  enter  on  Possession  of  the  Lands  and  Heritages  leased ; 
and  the  Sheriff,  after  Intimation  to  the  Lessee  for  the 
Time  being,  and  to  the  Landlord,  shall,  if  he  see  Cause, 
grant  such  Warrant,  which  shall  be  a  sufficient  Title  for 
such  Creditor  or  Party  to  enter  into  Possession  of  such 
Lands  and  Heritages,  and  to  uplift  the  Rents  from  any 
Sub-tenants  therein,  and  to  sub-let  the  same^  as  freely  and 
to  the  like  Effect  as  the  Lessee  might  have  done :  Provided 
always,  that  no  such  Creditor  or  Partv,  unless  and  until  he 
enter  into  Possession  as  aforesaid,  shall  be  personally  liable 
to  the  Landlord  in  any  of  the  Obligations  and  Prestations 
of  the  Lease. 
Heir  may       VH.  It  shall  be  competent  (or  the  Heir  of  any  Party 
'rS^b'*    ^^^  *^*''  hsLve  died  vested  in  Right  of  any  such  Lease  or 
Writ  o?     Assignation  in  Security,  recorded  as  aforesaid,  to  make  up 
Acknow-    his  Title  thereto  by  a  Writ  of  Acknowledgment  from  the 
ledgment.  proprietor  iufeft  in  the  Lands  and  Heritages  leased  by- 
such  Lease,  or  from  the  Party  appearing  on  the  Begister 
as  in  absolute  Right  of  such  Lease  of  or  over  which  such 
Assignation  in  Security  has  been  granted,  respectively,  in 
the  Form  as  nearly  as  may  be  of  the  Schedale  (E.)  to  this 
Act  annexed;   and  the  recording  of  such  Writ  in  the 
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Register  in  which  sach  Lease  or  Assignation  in  Security  is 
registered  shall  complete  the  title  of  such  Heir  to  snch 
Lease  or  Assignation  in  Security  aforesaid :  Provided  al- 
ways, that  no  Defect  in  the  Title  of  the  Proprietor  or  Party 
Granter  of  such  Writ  shall  affect  the  Bight  or  Title  of 
such  Heir. 

Vni.  It  shall  be  competent  to  the  Heir  who  shall  have  Heir  or 
been  served  by  general  or  special  Service,  or  to  the  General  2"^"^, 
Disponee  of  any  Party  who  shall  have  died  fullv  vested  ii  plete  TiUe 
Rignt  of  any  such  Lease  or  Assignation  in  l^curitjr,  re-^*^^^" 
corded  as  aforesaid,  to  expede  a  Notarial  Instrument  in  the  tanai  in- 
Form  as  nearly  as  may  be  of  the  Schedule  (F.)  to  this  Act''™™*"'- 
annexed;   and  the  recording  of  such  Instrument  in  the 
Register  in  which  such  Lease  is  recorded  shall  complete 
the  Title  of  such  Heir  or  Disponee  to  such  Lease  or  Ajssig- 
uation  in  Security. 

IX.  Where  any  Assignation,  Assignation  in  Security,  Where  As- 
or  Translation  granted  in  pursuance  of  this  Act  shall  notjjgj^^j^ 
have  been  remstered  as  aforesaid  in  the  Lifetime  of  the  out  record- 
Grantee  in  such  Writ  respectively,  it  shall  be  competent  to  jjjg.^^" 
the  Heir  or  General  Disponee  of  such  Grantee  to  make  up  Mode  of 
his  Title  by  expeding  an  Instrument  under  the  Hand  of  a  ^^^^^  "P 
Notary  Public  in  the  Form,  as  nearly  as  may  be,  of  the 
Schedule  (F.)  to  this  Act  annexed ;  and  the  Keeper  of  the 
Register,  on  such  Notarial  Instrument  being  presented  to 

bim,  but  not  otherwis^shall  thereupon  record  such  Assig- 
nation, Assignation  in  Security,  or  Translation,  together 
with  the  said  Instrument. 

X.  When  an  Adjudication  of  any  such  Lease  or  Assig- A^jadgers 
nation  in  Security  recorded  as  aforesaid  shall  have  been  p^ete  Right 
obtained  against  the  Party  vested  in  the  Right  thereof  by  record- 
respectively,  or  against  the  Heir  of  such  Party,  the  re-{^,^^ 
cording  of  the  Abbreviate  of  Adjudication  in  the  Regis- 
ter in  which   the  Lease   is   recorded  shall  complete  the 

Right  of  the  Adjudger  to  such  Lease  or  Assignation  in  . 
Security. 

XI.  It  shall  be  lawful  for  the  Trustee  on  the  seques-  Trustees 
trated  Estate  of  any  Party  in  Right  of  any  such  Lease  or  J^JJ|J"«^ 
Assignation  in  Security  as  aforesaid  to  expede  a  Notarial  Estate 
Instrument  in  the  Form  as  nearly  as  may  be  of  the  Sche-  ™^  ^ 
dule  (F.)  to  this  Act  annexed ;  and  the  recording  of  such  Agister. 
Instrument  in  the  Register  in  which  such  Lease  is  re- 
corded shall  complete  the  Right  of  such  Trustee  to  such 

Lease  or  Assignation  in  Security. 

XII.  All  such  Leases  executed  after  the  passing  of  this  ^^,:^. 
Act,  and  all  Assignations,  Assignations  in  Security  of  any  lated  bv 
such  Lease  recorded  as  aforesaid,  and  Translations  thereof,  ^^p^- 
And  all  Adjudications  of  such  Leases  recorded  as  aforesaid.  Transfer. 
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or  Assignations  in  Security,  shall  in  Competition  be  pre- 
ferable according  to  their  Dates  of  recording. 
Renuncia-      XIII.  On  the  Prodaction  to  the  Keeper  of  the  Register 
UoDB  aiid    of  a  Renunciation  of  any  such  Lease  as  aforesaid  recorded 
2^**^5J?®' therein,  or  of  a  Discharge  of  any  such  Assignation  m 
corded.      Security  as  aforesaid  therein  recorded,  by  or  on  behalf  of 
the  Party  appearing  on  the  Register  as  in  Right  of  sacli 
.Lease  or  Assignation  in  Security,  which  Renunciation  or 
Discharge  may  be  in  the  Form  of  the  Schedules  (G.)  and 
(H.)  respectively  to  this  Act  annexed,  and  may  be  endorsed 
on  such  Lease  or  Assignation  in  Security,  he  shall  forth* 
with  duly  record  the  same. 
Entry  of        XIV.  On  the  Production  to  any  such  Keeper  of  an  Ex- 
Decree  of  tract  of  a  Decree  of  Reduction  of  any  such  Lease^  Assig- 
Redaction.  nation.  Assignation  in  Security,  Translation,  Adjudication, 
Listrument,  Discharge,  or  Renunciation  recoraed  in  the 
Register  of  which  he  is  the  Keeper,  he  shall  forthwith  duly 
-  record  the  same. 
Mode  of        XY.  Leases,  Assignations,  Assignations  in   Secnrity, 
pgister-     Translations,  Adjudications,  Instruments,  Discharges,  Re- 
°*^'  nunciations,  and  other  Writs,  duly  presented  for  fe^stra- 

tion  in  pursuance  of  this  Act,  snail  be  forthwith  soordj 
entered  in  the  Minute  Book  of  the  Register  in  common 
Form,  and  shall,  with  all  dae  Despatch,  be  fully  r^btered 
in  the  Register  Book,  and  thereafter  re-delirered  to  the 
Parties,  with  Certificates  of  due  Registration  thereon,  which 
shall  be  probative  of  such  Registration,  such  Certificates 
specifying  the  Date  of  Presentation,  and  the  Book  and 
Folio  in  which  the  Ingrossment  has  been  made,  and  being 
subscribed  by  the  Keeper  of  the  Register ;  and  the  Date  (? 
Entry  in  the  Minute  !Uook  shall  be  held  to  be  the  Date  of 
EztittctB  to  Registration;  and  Extracts  of  all  such  Writs  registeiedin 
mako  faith  pursuance  of  this  Act  shall  make  faith  in  all  Cases  in  like 
r^tered.  Manner  as  the  Writs  registered,  except  where  the  Writs  90 

registered  are  oflTered  to  be  improven. 
Registra-       XVI.  The  Registration  of  all  such  Leases,  As^cnations, 
}|[°'J^'"^*"  Assignations    in    Security,    Translations,    AdjuoicatioDS, 
Posseiaion.  Writs  of  Acknowledgment,  and  Notarial  Instruments  as 
aforesaid,  in  manner  herein  provided,  shall  complete  the 
Right  under  the  same  respectively,  to  the  Efiect  of  esta- 
blishing a  Preference  in  virtue  thereof,  as  effectually  as  if 
the  Grantee,  or  Party  in  his  Right,  had  entered  into  the 
actual  Possession  of  the  Subjects  leased  under  such  Writs 
respectively  at  the  Date  of  Registration  thereof. 
Leaaeawith     XVII.  Licases  containing  an  Obligation  upon  the  Granter 
Obligation  to  renew  the  same  from  Time  to  Time  at  fixed  Periods,  or 
rSfStw^'    upon  the  Termination  of  a  Life  or  Lives,  or  otherwise,  shall 
abu.         be  deemed  Leases  within  the  Meaning  of  thb  Act,  and 
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registerable  as  such,  provided  such  Leases  shall  by  the 
Terms  of  such  Obligation  be  renewable  from  Time  to  Time 
so  as  to  endure  for  a  Period  of  Thirty-one  Years  or 
upwards. 

X  VUI.  No  Lease  of  Lands  and  Heritages  other  than  No  Lease 
Subjects  held  by  Burgage  Tenure  executed  after  the  pass-®*^'^"^^^ 
ingof  this  Act,  unl^  where  the  same  shall  have  been  of  Act 
executed  in  Terms  of  an  Obligation  to  renew  contained  in  ^^^^^ 
a  Lease  renewable  as  aforesaid,  and  of  Date  prior  to  this  where 
Act,  shall  be  held  to  fall  within  the  same  or  to  be  register- ^*^®^^. 
able  tbereoader,  unless  the  Name  of  the  Lands  of  which  Boundaries 
the  Sabjects  let  consist  or  form  a  Part  shall  be  set  forth  in  »ot  given, 
such  Lease;  and  no  such  Lease  of  such  Lands  and  Heri- 
tages as  aforesaid,  except  where  the  same  consist  of  Mines 
or  Minerals,  shall  be  held  to  fall  within  this  Act  or  to  be 
registerable  thereunder,  unless  the  Extent  of  the  Land  let 
shall  be  set  forth  in  such  Lease,  and  sliall  not  exceed  Fifty 
Acres. 

XIK.  Where  any  such  Lease  as  aforesaid  registerable  Extracts 
under  this  Act  shall,  before  the  passing  thereof,  have  been  ^Sie^^ere 
recorded  in  the  Books  of  Council  and  Session,  or  in  the  Leases  re- 
Books  of  any  Sheriff  or  Burgh  Court,  the  Production  tog'J^^^J/' 
the  Keeper  of  the  Register  of  an  Extract  of  such  Lease  Sesaion  or 
shall  be  a  sufficient  Warrant  for  him  to  record  the  same,  ^^^ 
and  be  shall  thereupon  duly  record  it,  and  the  recording  Books 
thereof  shall  be  as  valid  and  effectuaJ  as  if  the  origindi^JI'^ 
Lease  had  been  presented  to  him. 

XX.  The  several  Clauses  in  the  Schedules  to  this  Act  Clauses  in 
annexed  shall  be  held  to  import  such  and  the  like  Meaning  ^iJ^^^^ 
and  to  have  such  and  the  Ukc  Effect  as  is  declared  by  the  to  import 
Act  of  the  Tenth  and  Eleventh  of  Queen  Vtctorioy  Chapter  *°^^^^^« 
Fifty,  Sections  Second  and  Third,  to  belong  to  the  corres- declared  by 
ponding  Clauses  in  the  Schedule  to  the  said  recited  Act^.^^^^ 
annex^,  and  the  Procedure  thereby  Prescribed  for  a  Sale 

under  a  Bond  and  Disposition  in  Security  shall  be  appli- 
cable to  a  Sale  of  any  such  Lease  as  aforesaid  under  anv 
such  Assiffitation  in  Security  as  is  herein-before  mentionedL 

XXI.  This  Act  may  be  cited  for  all  Purposes  as  ^^  The  shovtTitto. 
Registration  of  Leases  (Scotland)  Act,  1857." 
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SCHEDULES. 

SCHEDULE  (A.) 

Form  of  Assignation  of  Lease. 

I,  A.B.y  [Designation^']  in  consideration  of  the  Sam  of 
now  paid  to  me,  [or  otherunse,  as  the  Case  may  bej]  assign  to  C.Z). 
[Designation']  a  Lease,  dated  ,  and  recorded 

in  the  Register  of  Sasines  at  ,  of 

Date  ,  granted  by  E.F.  [DesigncUion]  in  my 

Favour  [or  if  not  in  Assigners  Favour^  name  and  design  Grantee]^  of 
[shortly  mention  Subjects]  in  the  Parish  of  and  County 

of  [and  (when  the  Assigner  is  not  the  GranUe 

in  the  Lease)  my  Title  to  which  is  recorded  in  the  said  Register,  of 
Date  ],  [but  (where  the  Lease  is  assigned  in  pari 

only)  in  so  far  only  as  regards  the  following  Portion  of  the  Sabjects 
leased;  viz.  {specify  particularly  the  Portiori)^  with  Entry  as  at 
(Term  of  Entry).  And  [yohere  Sub-Lease]  I  assign  the  Bents  from 
[lerm]  ;  and  1  grant  Warrandice;  and  I  bind  myself  to  fi«e  and 
relieve  the  said  CD.  of  all  Rents  and  Burdens  due  to  the  Landlord 
or  others  at  and  prior  to  the  Term  of  Entry  in  respect  of  said  Lease; 
and  I  consent  to  Registration  for  Preservation  and  Execution. 
[Testing  Clause  in  common  Form.] 

SCHEDULE  (B.) 

Form  of  Bond  and  Assignation  in  Security. 

I,  A.B.y  [Designation,]  bind  myself,  mj  Heirs  and  Executors, 
without  the  Necessity  of  discussing  them  m  their  Order,  to  make 
Payment,  at  the  Term  of  [Date  and  Place  ofPayment\  to  CD. 
[Designation]  or  his  Heirs,  Executors,  or  Assignees,  of  the  Sum  of 
,  being  Money  borrowed  by  me  from  him,  [or  as  a  Provi- 
sion to  the  said  C.D.y  or  of  the  yearly  Annuity  of  durinff 
his  Lifetime,  as  the  Case  may  be^]  with  the  Interest  of  the  saia 
Capital  Sum  at  the  Rate  of  per  Cent,  per  Annum,  payable 
by  equal  Portions  half-yearly  at  Whitsunday  and  Martinmas,  be- 

§  Inning  the  First  Payment  at  •    And,  in 

ecurity  of  the  personal  Obligation  before  written,  I  assign  to  the 
said  CD.  and  his  foresaids,  heritably  but  redeemably,  as  after  men- 
tioned, yet  irredeemably  in  the  event  of  a  Sale  by  virtue  hereof, 
a  Lease  of  [shortly   mention    Subjects    leased]  in   the  Parish  of 

and  County  of  > 

which  Lease  was  granted  by  E.F.f  [Designation,]  of  Date 

,  and  recorded  [insert  Register  with  Date  of  recording]^  and 
[wliere  Cedent  not  the  original  Jbessee]  my  Title  to  which  is  regis- 
tered therein  [Date  of  recording]  ;  [but  (where  only  a  Portion  of  the 
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SMecU  are  assigned)  in  so  far  only  as  regards  the  following  Portion 
of  tne  Subjects  leased  ;  viz.  (specify  particularly  the  Partiony],  And 
I  assign  the  Rents ;  and  I  assign  the  Writs ;  and  I  ^ant  Warran- 
dice ;  and  I  reserve  Power  of  Kedemption  ;  and  I  oblige  myself  and 
my  foresaids  for  the  Expenses  of  assigning  and  discharging  this 
Security ;  and,  on  default  of  Payment,  I  grant  Power  of  Sale ;  and 
I  consent  to  Segistration  for  Preservation  and  Execution. 
[Testing  Clause.'] 


SCHEDULE  (C.) 

FOBMS  OF  NOTABIAL  INSTRUMENTS  IN  FAVOUB  OF  A  PaBTT  NOT 
THE  ORIGINAL  GrANTEE. 

No.  1. — Case  of  Lease, 

Ba  it  known,  That  by  Lease,  dated  ,  A,B.  [Desiffnation] 

let  to  CD  [Designation]  that  Piece  of  Ground  [or  as  the  Case  may 
be,  shortly  describing  the  Property  leased]  in  the  Parish  of 

and  County  of  ,  to  which  Lease  E.F. 

[Designation]  has  made  up  Title  by  Service  as  eldest  Son  [or  as  the 
Case  mew  be]  and  Heir  ot  the  said  (7.Z>.,  dated  [insert  Date  of  Ser^ 
vice]  before  the  [specify  the  Court  before  which  the  Heir  has  been 
Hinsed]^  and  duly  retoured  to  Chancery,  [or,  as  the  Case  may  be,  as 
Geoend  Disponee  or  Assignee  of  the  said  CD.  in  virtue  of  (here 
mention  the  Writs  or  Decreets  instructing  the  Eighty  with  the  Dates 
thereof y  and,  if  recordedj  the  Register^  and  Date  of  recordina)*]: 
Wherefore  this  Instrument  is  taken  by  the  said  E,F.  in  the  Hands 
of  G.H.  [Designation  of  Notary  Public],  in  Terms  of  the  Registra- 
tion of  Leases  (Scotland)  Act,  1857. 

[Testing  Clatise.] 

No.  2. — Case  of  Assignation  in  Security, 

Be  it  known,  That  by  Bond  and  Assignation  in  Security  of  Date 
CD.  [Designation]  assigned  to  J.K.  [Desigmxtion], 
in  Security  of  a  Sum  of  for  as  the  Case  may  be],  a 

Lease  granted  by  A.B.  [Designation]  of  [shortly  describe  the  Subjects 
leased],  in  the  Parish  of  and  County  of 

,  which  Lease  is  dated  , 

and  recorded  [Register,  and  Date  of  recording],  to  which  Assigna- 
tion in  Security  E.F.  [Designation]  has  acqmred  Right  as  emest 

^  Nate, — If  the  Person  in  whose  Favoar  the  Instrament  is  taken  u  not  the 
Heir  or  Dbponee  of  the  original  Grantee,  but  of  one  who  has  acquired  Right 
to  the  LeauBe  or  Assignation  in  Security,  here  specify  shortly  the  Series  of 
Titles  by  which  the  Predecessor  acquired  the  Right. 
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Son  [or  as  the  Ccue  may  be]  «nd  Heir  of  the  aaid  J^K^  ^c  [«<  tn 

Form  No.  1.] 

SCHEDULE  (D.) 

Form  of  Tbakslation  of  Assignation  in  Secubitt. 

I9  A, B.J  [Designaiion^  in  consideration  of  the  Sam  of 
now  paid  to  me  for  a>s  ike  Case  may  he\,  assign  and  transfer  to  CJ). 
\I)t9igiuaion\  a  Bond  and  Assignation  in  Security  for  the  Principal 
Sum  of  \or  as  the  Case  may  6«],  granted  by  JS.F,  [Desig- 

nation] in  my  Favour,  [or,  if  not  in  Grantei^s  Favour^  name  and 
design  the  Party  in  whose  Favour  granted^  dated 
»nd  iccorded  [Register  amd  Date  of  recording]  of  and  over  a  Lease 
granted  bjr  G.jET.  [Designation]  of  [shortly  describe  Subjects  leased], 
in  the  Parish  of  9  and  County  of  ,  which 

Lease  is  dated  ,  and  is  recorded  in  the  said  Register 

of  Date  [and  (if  the  Granter  is  not  the  Assignee  in 

said  Bond)  my  Title  to  which  Bond  and  A^gnation  in  Security  is 
recorded  in  said  Register  (Date  of  recording)]^  [but  (where  ike 
Translation  is  partial)  only  to  the  Lxtent  of  (insert  Swn)y  and  to 
the  Effect  of  giving  pari  passu  Preference  to  the  said  CD.  over  the 
said  Lease  witn  me,  my  Heirs  and  Assigns,  as  regards  the  Re- 
mainder of  the  said  Principal  Sum  and  corresponding  Interest], 
with  the  Interest  from  [Date], 

[Testing  Clauise.] 

SCHEDULE  (E.) 

FOEMfl  OF  WbITS  of  ACKNOWLEDGMENT. 
No.  1. — Acknowledgment  of  Heir  in  Lease. 

I,  A.B.J  [Designationj]  Proprietor  infeft  in  the  Lands  of  C,  by 
Infeftment  recorded  [jR^jrwi^r,  and  Date  of  recordingj]  acknowledge 
D.E.,  [Designationj]  as  [specify  Relationshipj']  and  Heir  of  the 
deceased  F.tr.j  [Designation,]  to  be  in  Right  of  a  Lease  granted 
by  £r«7.  [Designation]  of  [sliortly  mention  Subjects]  in  the  Parish 
of  and  County  of  ,  being  a  Portion 

of  the  said  Lands  of  C,  which  Lease  is  dated 
and  recorded  [Register j  and  Date  of  recotdina]^  and  [where  the  De- 
ceased not  the  original  Lessee]  the  Title  of  the  said  F.G.  being 
recorded  in  the  said  Register,  of  Date 

[Testing  Clause.] 

No.  2. — Acknowledgment  of  Heir  of  Creditor  in  Assignation  w 

Security. 

I,  A.B.J  [Designationj]  being  in  Right  of  a  Lease  granted  by 
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CD.  [D^signaiion]  of  {shortly  specify  Subjects']  in  the  Parish  of 
and  County  of  ,  which  Lease  ia 

dated  ,  and  recorded  [Registerf  and  Date  of 

Ttcording]  and  [where  Granter  fiot  the  Lessee  named  in  the  Lease"] 
my  Title  to  which  is  recorded  in  said  Register  [Date  of  recording]^ 
acknowledge  E,F,  {Designation]  as  [specify  Belationskip]^  and  Heir 
of  the  deceased  G.H.  [Designation]^  to  be  in  Sight  of  a  Bond  and 
Assignation  in  Security  for  the  Sum  of  [or  as 

Ae  Case  may  be]  granted  by  LK.  [Designation]  over  said  Lease^ 
which  Bond  and  Assignation  in  Security  is  dated 
and  recorded  in  the  said  Register  on  [Date]j  and  [jvhere  the  Deceased 
not  the  original  Creditor]  the  Title  of  the  said  G.H,  to  which  Bond 
and  Assignation  in  Security  is  recorded  in  the  said  Register  on 
[Date]. 

[Testing  Clause.] 


SCHEDULE  (F.) 
Form  op  Notarial  Instrument  in  Favour  op  Heir  in 

BECORDED    LeASE    OR    ASSIGNATION    IN    SeCURITT,    OR    OF 

Trustee  on  sequestrated  Estate. 

No.  1. — Case  of  Lease. 

Be  it  known^  That  by  Lease  dated  A.B.  [Designation] 

let  to  CD.  [Designation]  that  Piece  of  Groand  [or  as  the  Case  may 
be,  shortly  describing  the  Property  leasedj]  in  the  Parish  of 

and  County  of  ,  which  Lease  is  recorded 

[Register^  and  Date  of  recording]^  and  to  which  E.F.  [Designation] 
has  made  up  Title  by  Service  as  [specify  Relationship]^  and  Heir  of 
the  said  C.  A,  dated  the  [insert  Date  of  Service],  before  the  [specify 
the  Court  before  which  the  Heir  has  been  served]^  and  duly  retoured 
to  Chancery  [or,  as  the  Case  may  bCy  as  General  Disponee  of  the 
said  C.D.y  or  as  Heir  {or  General  Disponee)  of  L.M.  in  an  Assigna- 
tion by  the  said  CD.  of  Date  ,  or  as  Trustee  confirmed 
on  the  sequestrated  Estate  of  the  said  CD.y  in  virtue  of  (here  men^ 
tion  the  Writs  or  DecreetSj  instructing  the  Rights^  with  Hie  Dates 
thereof  J  and  if  recorded^  the  Register^  and  Date  of  recording.)] 
Whereupon  this  Instrument  is  taken  by  the  said  E.F.j  in  the  Hands 
of  G,H.  [Designation  of  Notary  Public]y  in  Terms  of  the  "  Registra- 
tion of  Leases  (Scotland)  Act,  1857." 

[Testing  Clause.] 


No.  2. — Case  of  Assignation  in  Security. 

Be  it  known,  That  by  Bond  and  Assignation  in  Security,  of  Date 
CD.  [DesigmUion]  assigned  to  LK.  [Designation]  in 
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Security  of  a  Sam  of  \or  aathe  Ca»e  may  6e,]  a 

Lease  granted  by  A.B.  [pesignati(m\  of  \ahorily  describe  the  SubjeeU 
leased]  ia  the  Parish  of  and  County  of  , 

dated  ,  and  recorded  ^Bemstery  and  Date  of  recording\j  to 

which  Bond  and  Assignation  in  Security  E.F.  ^Designation]  has 
acquired  Right  as  [specify  Relatumship]^  and  Heir  of  the  said  LK^ 
^e.  [as  in  Farm  No,  l.J 

SCHEDULE  (G.) 

Renunciation  op  Lease. 

I,  A,B.^  [DesigncUionj]  renounce  as  from  the  Term  of 
in  favour  of  CD,  [Desigtiation]  a  Lease  granted  by  the  said  CD. 
[or  as  the  Case  may  be]  of  [shortly  set  forth  Subjects]  in  the  Parish 
of  and  County  of  ,  which  Lease  is  dated 

and  recorded  [Register^  and  Date  of  recording^]  and  [where  the  Partjj 
renouncing  not  the  original  Lessee]  my  Title  to  which  is  recorded  in 
the  said  Kegister  on  [Date]. 

[Testing  Clause.] 

SCHEDULE  (H.) 

Form  op  Discharge  of  Bond  and  Assignation  in  Secubttt. 

If  A.B.f  [Designationy]  in  consideration  of  the  Sum  of 
now  paid  to  me  by   C.D,  [Designaiionj]  discharge  a  Bond  and 
Assignation  in  Security  for  the  Sum  of  ,  granted  bj 

the  said  CD.  in  my  Favour  [or  as  the  case  may  6«*],  and  which  is 
dated  and  recorded  in  the  [Register^  and  Date  of 

recording];  and  I  declare  to  be  disburdened  thereof  a  Lease 
granted  by  E,F*  [Designation]  of  [shortly  mention  subjects  leased]  in 
wie  Parish  of  and  County  of  ? 

which  Lease  is  dated  and  recorded  [Register, 

and  Date  of  recording], 

[Testing  Clause.] 

*  NoU.—li  Granter  not  original  Creditor,  here  state  his  Title,  and  Date  of 
recording  the  same. 
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Cap.  XXVIIL 

An  Act  to  amend  tlie  Laws  relating  to  the  Payment  of  the 
Land  and  Assessed  Taaes  and  Property  and  Income  Tax 
in  Scotland.— [10th  August  1857.J 

Whebeas  Duties  on  Inhabited  Houses  were  granted  by 
the  Act  passed  in  the  Session  of  Parliament  held  in  the 
Fourteenth  and  Fifteenth  Years  of  the  Beign  of  Her  pre- 
sent Majesty  Vxctorioj  Chapter  Thirty-six,  and  Duties  of 
Assessed  Taxes  were  granted  by  the  Act  passed  in  the 
Session  of  Parliament  held  in  the  Sixteentn  and  Seven- 
teenth Years  of  her  said  Majesty  Victoria^  Chapter  Ninety, 
and  other  Acts ;  and  it  is  provided  by  the  said  Acts  that 
all  Powers,  Authorities,  Rules,  Regulations,  Directions, 
Penalties,  Clauses,  Matters,  and  Things  contained  in  or 
enacted  by  the  Acts  respectively  then  in  force  in  relation 
to  the  Duties  of  Assessed  Taxes  should^  in  so  far  as  not 
superseded  by  and  consistent  with  the  said  Acts,  be  appli- 
eaole  and  put  in  execution  in  reference  to  the  said  Duties : 
And  whereas  it  is  provided  by  the  Act  passed  in  the  Ses-43  G.s.  e. 
sion  of  Parliament  held  in  the  Forty-third  Year  of  his  latej^^'g*^^^ 
Majesty  George  the  Third,  Chapter  One  hundred  andcdci.  is.' 
sixty-one.  Section  Twenty-four,  that  every  Assessment  in 
Scotland  of  the  said  Duties  shall  be  paid  by  half-yearly 
Instalments  on  or  before  the  Twenty-ninth  Day  of  Sep- 
tember and  the  Twenty-fifth  Day  of  March  in  every  Year ; 
and  it  is  further  provided  by  the  said  Section  of  the  said 
Act,  that  everv  Person  charged  to  the  said  Duties  shall,  in 
case  of  his  or  ner  not  paying  the  same  upon  the  Day  upon 
which  he  or  she  is  thereby  appointed  to  pay  the  same,  or 
within  Three  Days  thereafter,  forfeit  treble  the  Value  and 
Extent  of  the  Duties  with  which  he  or  she  stands  charged, 
to  be  recovered  as  the  said  Duties  may  be  recovered  :  And 
whereas  by  the  Act  passed  in  the  Session  of  Parliament  «*  6  W.  4. 
held  in  the  Fifth  and  Sixth  Years  of  the  Reign  of  His  late**-^"*^*' 
Majesty  William  the  Fourth,  Chapter  Sixty-four,  Section 
Thirteen,  it  is  provided  that  the  Land  Tax  in  Scotland 
shall  be  recovered,  levied,  collected,  and  paid  under  the 
same  Rules,  Regulations,  Provisions,  and  Penalties  as  the 
Assessed  Taxes  in  Scotland  now  are  or  may  hereafter  be 
recovered,  levied,  collected,  and  paid:  And  whereas  in- 
creased Rates  of  Duty  were  grantea  on  Profits  arising  ft-om 
Property,  Professions,  Trades,  and  Offices  by  the  Acts 
passed  in  the  Session  of  Parliament  held  in  the  Seventeenth 
and  Eighteenth  Years  of  the  Reign  of  Her  present  Majesty 
Vtetorioy  Chapter  Twenty-four,  and  in  the  Session  of  Par- 
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liament  held  in  the  Eighteenth  and  Nineteenth  Yean  of 
the  Beign  of  Her  said  Majestjr  Victories  Chapter  Twenty ; 
and  it  is  provided  by  the  said  Acts  that  all  Powers,  Autho* 
rities,  Boles,  B^mations,  Directions,  Penalties,  Clauses, 
Matters,  and  Things  contained  in  or  enacted  by  the  several 
Acts  in  force  with  respect  to  the  Duties  granted  by  the 
Act  passed  in  the  Session  of  Parliament  held  in  the  ^ven- 
teenth  and  Eighteenth  Years  of  the  Beign  of  Her  present 
Majesty  Victortcij  Chapter  Thirty-fonr,  should  (so  iar  as 
the  same  were  or  might  be  applicable  consistently  with  the 
express  Provisions  of  the  said  Acts)  be  applied  and  put  in 
execution  in  reference  to  the  said  increased  Bates  of  Duty : 
And  whereas  the  Bates  of  Duty  in  respect  of  all  Property, 
Profits,  and  Gains  under  and  by  virtue  of  the  Acts  now  in 
force  relating  to  the  Income  Tax  for  the  Year  commencing 
from  the  Fifth  Day  of  April  One  thousand  eight  hundred 
and  fifty-seven  were  reduced  by  the  Act  passed  in  the 
Twentieth  Year  of  the  Beign  of  Her  present  Majesty  FSe- 
s  &  6  Vict,  torioj  Chapter  Six :  And  whereas  by  the  Act  passed  in  the 
c.  85.  ■.176.  Session  of  Parliament  held  in  the  Fifth  and  Sixth  Years  of 
the  Beign  of  Her  said  Majesty  Victaria,  Chapter  Thirty- 
five,  Section  One  hundred  and  seventy-six,  it  is  provided, 
that  in  Scotland  every  Assessment  of  the  said  Duties  shall 
be  payable  by  Two  half-yearly  Instalments,  videKcetj  on  or 
before  the  Twentieth  Day  of  September  for  the  first  half- 
yearly  Instalment,  and  on  or  before  the  Twentieth  Day  of 
March  for  the  last  half-yearly  Instalment :  And  whereas  in 
Scotland  it  has  not  been  found  convenient  to  collect  the 
said  Duties  and  Land  Tax  by  Two  half-yearly  Instalments, 
nor  has  it  been  the  practice  to  recover  the  said  Treble 
Duties :  Be  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  Advice  and  Consent  of  the  Lords 
Spiritual  and  Temporal,  and  Commons,  in  this  present 
Parliament  assembled,  and  by  the  Authority  of  the  same, 
as  follows : 
Recited  I«  That  the  said  recited  Provisions  of  the  Acts  passed  in 

P»*o^^^on8  the  Session  of  Parliament  held  in  the  Forty-thira  Year  of 
S^G.  8.  c?  His  late  Majesty  George  the  Third,  Chapter  One  hundred 
I^L'a^'     and  sixty-one,  Section  Twenty-four,  and  m  the  Session  of 
c.  85.         Parliament  held  in  the  Fifth  and  Sixth  Years  of  the  Beign 
of  Her  said  Majesty  Victoria^  Chapter  Thirty-five,  Section 
One  hundred  and  seventy-six,  be  repealed,  and  also  all 
other  Provisions  in  the  said  Acts,  ana  in  any  other  Acts, 
in  so  far  as  inconsistent  with  the  Provisions  herein-after 
made. 
In  Scotland     11-  And  it  is  herebv  provided.  That  in  Scotland  the 
WtodHoie  ^"^^*®*  on  Inhabited  Houses  and  the  Duties  of  Assessed 
Duty,  Ai-  Taxes  assessed  for  the  Year  from  Twenty-fourth  Day  of 
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May  One  thousand  eight  hundred  and  fifty-seven,  andsessed 
ending  on  the  Twenty-fourth  Day  of  May  One  thousand  Jj*®*^^^ 
eight  hundred  and  fifty-eight,  and  the  Land  Tax  for  the  ami  Pro-  * 
same  Year,  and  the  Duties  on  Profits  arising  from  Pro- y**"!*' *°** 
nerty,  Professions,  Trades,  and  Oifices  assessed  for  the  Tax  pay- 
Year  commencing  firom  the  Fifth  Day  of  April  One  thou-^'®  ®*^®*'y 
sand  eight  hundred  and  fifty-seven,  shall  be  payable  on  or  before  ist 
before  the  First  Day  of  January  in  the  Year  One  thousand  January, 
eight  hundred  and  fifty-eight,  and  the  said  Duties  and  Land 
Tax  in  every  Assessment  for  every  subsequent  Year  sliall 
be  payable  on  or  before  the  First  Day  of  January  in  every 
Year. 

Cap.  XLII. 

An  Act  to  amend  "  Tlie  Burial  Grounds  (Scotland)  Acty 
1855."— [17th  August  1857.J 

Whereas  it  is  expedient  to  amend  the  Act  passed  in  the 
Session  of  Parliament  holden  in  the  Eighteenth  and  Nine- 
teenth Years  of  Her  Majesty,  Chapter  Sixty-eight,  in- 
tituled An  Act  to  amend  me  Laws  concerning  the  Burial  ofis  &  19 
the  Dead  in  Scotland  :  Be  it  enacted  by  the  Queen's  most  Vict  0.68. 
Excellent  Majesty,  by  and  ^ith  the  Advice  and  Consent  of 
the  Lords  Spiritual  and  Temporal,  and  Commons,  in  this 
present  Parliament  assembled,  and  by  the  Authority  of  the 
same,  as  fi^llows : 

I.  The  Twenty-eighth  Section  of  the  said  Act  is  hereby  f^/j^'^^f 

repealed.  Act  re- 

pealed. 

II.  The  Commissioners  for  carrying  into  execution  an  Commig- 
Act  of  the  Session  of  Parliament  holden  in  the  Fourteenth  p^Sn"^' 
and  Fifteenth  Years  of  Her  Majesty,  Chapter  Twenty- works  may 
three,  "  to  authorize  for  a  further  Period  the  Advance  of  "oa^g . 

"  Money   out   of  the   Consolidated   Fund,   to   a   limited  parochial 
"  Amount,  for  carrying  on  Public  Works  and  Fisheries  ?***p^"  ^^^ 
"  and  Employment  of  the  Poor,"  and  the  several  Acts  poses  dr* 
therein  recited,  mentioned,  or  referred  to,  and  the  Act  or'an^J 
Acts  subsequently  passed  for  amending,   continuing,   or  (Scotland) 
extending  the  same,  may  from  Time  to  Time  make  to  the  Acts. 
Parochial  Board  of  any  Parish  for  the  Purposes  of  the  said 
Burial  Ground  {Scotland)  Act,  1855,  any  Loan  under  the 
Provisions  of  the  recited  Act,  or  the  several  Acts  therein 
recited  or  referred  to,  or  subsequently  passed  for  amending, 
continuing,  or  extending  the  same,  upon  Security  of  the 
Assessments  authorized  oy  the  said  Burial  Grounds  {Scot- 
land) Act,  18o5. 
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Cap.  XLIV. 

An  Act  to  regulate  the  Institution  of  Suite  at  the  Ineianee  of 
the  Crown  and  the  Public  Departments  in  the  Courts  of 
Scotland.— [17th  August  1857.] 

Whereas  Doubts  are  entertained  as  to  the  proper  Instance 
to  be  employed  in  the  Institution  of  Actions,  Snite,  and 
Proceedings  in  the  Courts  of  Justice  in  Scotland  on  the 
Behalf  of  Her  Majesty  and  of  Public  Departments  :  Be  it 
enacted  by  the  Queen's  most  Excellent  Majesty,  by  and 
with  the  Advice  and  Consent  of  the  Lords  Spiritual  and 
Temporal,  and  Commons,  in  this  present  Parliament  as- 
sembled, and  by  the  Authority  of  tne  same,  as  follows  : 
Crown  I*  Every  Action,  Suit,  or  l^roceeding  to  be  instituted  in 

8oJtij*c«   Scotland  on  the  Behalf  of  or  against  Her  Majesty,  Her 
brooght  in  Heirs  and  Successors,  or  in  the  Interest  of  the  Crown,  or 
Name  of    on  the  Behalf  of  or  against  any  Public  Department,  may 
AdTooate;  ^®  lawfully  raised  in  the  Name  and  at  the  Instance  of  or 
directed  against  Her  Majesty's  Advocate  for   the   Time 
being  as  acting  under  this  Act. 
with  tiM         IL  Provided  always.  That  before  instituting  or  defend- 
S^e^De^"*'*"^  any  such  Action,  Suit,  or  Proceeding,  Her  Majesty's 
partment    Advocate  shall  have  the  Authority  of  Bfer  Majesty  or  of 
Inter* L**  *^®  Public  Department  respectively  on  whose  Behalf  or 
against  whom  such  Action,  Suit,  or  Proceeding  shall  be 
instituted,  to  the  Institution  or  Defence  thereof. 
PeraoDs  III.  Provided  also,  That  it  shall  not  be  competent  to 

noTwitlt^^^y  private  Party  in  any   Action,   Suit,   or  Proceeding 
to  object    instituted  as  aforesaid  to  challenge  or  impugn  the  Instance 
insunce     ^^  ^^  *^^  Title  to  defend  such  Action,  Suit,  or  Proceeding, 
or  the  Right  or  Title  of  Her  Majesty's  Advocate  to  raise 
and  prosecute  or  to  defend  the  same,  upon  any  Allegation 
that  such  Authority  (as  aforesaid)  has  not  been  granted,  or 
that  Evidence  of  such  Authority  is  not  produced. 
Meaning  of     IV.  The  Expression  "  Public  Department"  shall  include 
Depart!     *^®  Commissioners  of  Her  Majesty's  Treasury,  the  War 
men*"       Department,  the  Post  Office,  the  Board  of  Inland  Revenue, 
the  Board  of  Customs,  the  Commissioners  of  Her  Ma- 
jesty's Woods  and  Forests,  the  Commissioners  of  Works 
and  Public  Buildings,  the  Committee  of  Her  Majesty's 
Privy  Council  appointed  for  the  Consideration  of  Matters 
relatmg  to  Trade  and  Foreign  Plantations,  and  all  the  like 
Public  Departments,  Bodies,  or  Boards,  and  all  and  every 
Officer  and  Officers,  Person  and  Persons  acting  on  the 
Behalf  or  in  the  Interest  of  or  entitled  at  the  Date  of  the 
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passiDg  of  this  Act  to  sae  on  the  Behalf  or  in  the  Interest 
of  any  such  Public  Department. 

y.  Nothing  in  this  Act  contained  shall  affect  the  In-Ezistiog 
stance  or  Defence   of  any  Action,  Suit,  or   Proceeding  ^^**®J"'^^ 
instituted  or  that  may  be  instituted  in  conformity  with  the  be  affected. 
Law  as  existing  at  the  Date  of  the  passing  of  this  Act ; 
and  no  Action,  Suit,  or  Proceeding  raised  or  to  be  raised 
at  the  Instance  of  or  against  Her  Majesty's  Advocate  for 
the  Time  being  shall  abate  or  be  affected  by  any  Change  in 
the  Person  holding  the  Office  of  Her  Majesty's  Advocate.   ^     ^^ 

VI.  All  Laws,   Statutes,   and   Usages  are  hereby  re- repealed  so 
pealed,  so  far  as  necessary  to  give  Effect  to  this  Statute,  gy^8jve 
bat  no  further  or  otherwise.  this  Act. 


Cap.  XLIX. 

An  Act  to  amend  the  Law  relating  to  Banking  Companies, 
—[17th  August  1857.] 

WherE/VS  it  is  expedient  to  amend  the  Law  relating  to 
Copartnerships  and  Companies  carrying  on  the  Business 
of  Banking,  and  herein-after  included  under  the  Tenn 
Banking  Companies :  Be  it  enacted  by  the  Queen's  most 
Excellent  Majesty,  by  and  with  the  Advice  and  Consent  of 
the  Lords  Spiritual  and  Temporal,  and  Commons,  in  this 
present  Parliament  assembled,  and  by  the  Authority  of  the 
same,  as  follows : 

Preliminary. 

I.  This  Act  may  be   cited  for  all  Purposes  as  "The  short  Title. 
Joint  Stock  Banking  Companies  Act,  1857." 

II.  The  Joint  Stock  Companies  Acts,  1856,  1857,  shall  Joint  stock 
be  deemed  to  be  incorporated  with  and  to  form  Part  of  ^^JJP^Tu 

this  Act.  incorpor- 

ated with 
tliis  Act 
Registration  of  existing  Banking  Companies, 

in.  The  Second  Section  of  the  Joint  Stock  Companiesscct.  2of 
Act,  1856,  shall  be  repealed  so  far  as  relates  to  Persons  ^.■^^  ^^ 
associated  together  for  the  Purpose  of  Banking,  subject  to  repealed, 
this  Proviso," that  no  existing  or  future  Banking  Company 
shall  be  registered  as  a  Limited  Company. 

IV.  Every  Banking  Company  consisting  of  Seven  or  Banking' 
more  Persons,  and  formed  under  the  Acts  following,  orJ^®™P^*^ 
either  of  them,  that  is  to  say,  register 

(1.)  An  Act  passed  in  the  Eighth  Year  of  the  Reign  of  »"^^«'' '*»» 
Her  present  Majesty,  Chapter  One  hundred  and 
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thirteen,  and  intituled  An  Act  to  regtdaU  Joint 
Stock  Banks  in  England, 
(2.)  An  Act  passed  in  the  Tenth  Year  of  the  Reign  of 
Her  present  Majesty,  Chapter  Seventy-five,  ud 
intitnled  An  Act  to  regtdate  Joint  Stock  Bank$  m 
Scotland  and  Ireland, 
sliall,  on  or  before  the  First  Day  o{  January  One  thousand 
ei^t  hundred  and  fifty-eight,  register  itself  as  a  CompaDy 
under  this  Act. 
Penalty  on      V,  If  any  Banking  Company  hereby  required  to  register 
reSwter  ^  ^^^^^  *^i*  -^^  makes  defiiult  in  registering  on  or  before 
the  said  First  Day  of  January  One  thousand  eight  hun- 
dred and  fifty-eight,  then,  from  and  after  such  Day,  until 
the  Day  on  which  such  Company  is  registered  under  this 
Act,  the  following  Consequences  shall  ensue;  (that  is  tosaj,) 
(1.)  The  Company  shall  be  incapable  of  suing  either  at 
Law  or  in  Equity,  but  shall  not  be  incapable  of 
being  made  a  Defendant  to  a  Suit  either  at  Law 
or  in  Equity : 
(2.)  No  Dividend  shall  be  payable  to  any  Shareholder 

in  such  Company : 
(3.)  Each  Director  or  Manager  of  the  Company  shall 
for  each  Day  during  which  the  Company  is  in 
default  incur  a  Penalty  of  Five   Pounds,  and 
such  Penalty  may  be  recovered  by  any  Person, 
whether  a  Shareholder  or  not  in  the  Company, 
and  be  applied  by  him  to  his  own  Use : 
Nevertheless  such  befault  shall  not  render  the  Companj 
so  being  in  default  illegal,  nor  subject  it  to  any  Penalty  or 
Disability,  other  than  as  specified  in  this  Section. 
Bankingr.        VL  Any  Banking  Company,  consisting   of  Seven  or 
p^j^?JJ^more  Persons,  having  a  Capital  of  fixed  Amount,  and 
to  renter  divided  into  Shares  also  of  fixed  amount,  legally  carrying 
^diirthiB  Qjj  tiig  Business    of  Banking  previously  to  the  passing 
of  this  Act,  and  not  being  a  Company  hereby  required 
to  be  registered,   may  at  any  Time  hereafter,   with  the 
Assent  of  a  Majority  of  such  of  its  Shareholders  as  may 
have  been  present  in  Person,  or  in  Cases  where  Proxies  are 
allowed  by  the  Regulations  of  the  Company,  by  Proxy,  at 
some  General  Meeting  summoned  for  the  Purpose,  repstcr 
itself  as  a  Company  other  than  a  Limited  Company  under 
this  Act,  and  when  so  registered  all  such  Provisions  con- 
tained in  any  Act  of  Parliament,  Letters  Patent,  or  Deed 
of  Settlement  constituting  or  regulating  the  Company^  as 
are  inconsistent  with   the  Joint  Stock  Companies  Acts, 
1856,  1857,  or  with  this  Act,  shall  no  longer  apply  to  the 
Company  so  registered ;  but  such  Registration  shall  not 
take  away  or  affect  any  Powers  previously  enjoyed  by  such 
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Company  of  Banking,  iBsning  Notes  payable  on  Demand^ 
or  of  doii^  any  other  Thing. 

YII.  No  Fees  shall  be  payable  in  respect  of  the  Begis-Exiatinir 
tration  under  this  Act  of  any  Banking  Company,  ^*^**^°gnotto^r 
at  the  Time  of  the  passing  of  this  Act.  Fe«8. 

Vni.  The  Registration  nnder  this  Act  of  any  Banking  RegiBtn- 
Company  existing  at  the  Time  of  the  pasang  of  this  Act,  ^9°  °",^*'^ 
and  hereby  reqaired  or  anthorized  to  be  registered,  sliallnotto^ 
not  affect  or  prejudice  the  Liability  of  such  Company  toa®*«^0*>- 
have  enforced  against  it  or  its  Right  to  eifforce  any  Debtj!!^^^ 
or  Obligation  incurred,  or  any  Contract  entered  into  by,p«g[Jo««^y 
to,  with,  or  on  accoant  of  snch  Company,  previoasly  to[^^^,'' 
such  Registration,  and  all  such  Debts,  Obligations,  and 
Contracts  shall  be  binding  on  the  Company  when  so  regis- 
tered, and  the  other  Parties  thereto,  to  the  same  Extent  as 
if  such  Registration  had  not  taken  place. 


hereby  required  or  authorized  to  be  registerea  may  nave  holding 
held  shares  in  such  Company  shall,  in  the  event  of  tli®f^*'SJ5*^g' 
same  being  wound  up  by  the  Court  or  voluntarily,  be  liable  tration  uinl 
to  contribute   to  the   Assets  of  the  Corapanv  the  same  d«*^  Act. 
Arooant  that  he  would,  if  this  Act  had  not  been  passed, 
have  been  liable  to  pay  to  the  Company,  or  for  or  on 
accoant  of  any  Debt  of  the  Company  in    pursuance  of 
any  Action,  Suit,  Judgment,  or  other  legal  Proceeding 
that  might,  if  this  Act  had  not  been  passed,  have  been 
institute  or  enforced  against  himself  or  the  Company. 

X.  All  such  Actions,  Suits,  and  other  legal  Proceedings  CoDtimu- 
as  may  at  the  Time  of  the  Reeistration  under  this  Act  of^,^^jj^„^^ 
any  Company  hereby  required  or  authorized  to  be  regis- Actions 
tered  have  been  commenced  by  or  against  such  Company*"^  ®°'*^ 
or  the  Public  Officer  thereof  may  be  continued  in  the  same 
Manner  as   if  such   Registration   bad  not  taken   place ; 
nevertheless  Execution  shall  not  issue  against  the  Effects  of 

*ny  individual  Shareholder  in  or  Member  of  such  Com- 
pany upon  any  Judgment,  Decree,  or  Order  obtained 
against  such  Company  in  anv  Action,  Suit,  or  Proceeding 
so  commenced  as  aforesaid ;  but,  in  the  event  of  the  Pro- 
perty and  Effects  of  the  Company  being  insufficient  to 
satisfy  such  Judgment,  Decree,  or  Order,  an  Order  may  be 
obtained  for  winding  up  the  Company  in  manner  directed 
by  the  Joint  Stock  Companies  Acts,  1856,  1857. 

Winding  up  of  the  Banking  Companies. 

XI.  The  following  Acts,  that  is  to  say,  Certain 
(1.)  The  Act  of  the  Eleventh  Year  of  the  Reign  of  Her  Acn  not 

present  Majesty,  Chapter  Forty-five,  to  8om^ 
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panies  re.       (2.)  The  Act  of  the  Thirteenth  Year  of  the  Beicn  of 
under*2iifl  ^®^  present  Majesty,  Chapter  One  hundrea  and 

Act  or  eighty 

t^^uT^'     (^•)  '^**®  ^^^  ^^  *^®  Eighth  YearoftheEeignofHer 
herewith.  present   Majesty,    Chapter    One    handred  and 

eleven, 
(4.)  The  Act  of  the  Ninth  Year  of  the  Reign  of  Her 
present  Majesty,  Chapter  Ninety-eight, 
shall  not  apply  to  Companies  registered  under  this  Actor 
under  the  Acts  incorporated  herewith  or  either  of  them ; 
and  all  Companies  so  registered  shall  be  wound  up  in  manner 
directed  by  the  sidd  incorporated  Acts. 

Iiq>eaL 

7  &  8  Viot.     XII.  The  above-mentioned  Acts,  that  is  to  say, 
5'&  10  ViS^         The  said  Act  passed  in  the  Eight  Year  of  the  Reign 
o.  75.  r«.  of  Her  present  Majesty,  Chapter  One  hundred  and 

P^«^  thirteen,  and 

The  said  Act  passed  in  the  Tenth  Year  of  the  Seign 
of  Her  present  Majesty,  Chapter  Seventy-five, 
shall  forthwith  be  repealed  as  respects  any  Banidng  Com- 

;any  to  be  formed  hereafter,  and  shall,  from  and  after  sach 
'ime  as  any  Company  formed  in  pursuance  of  such  Acts 
or  either  of  them  may  have  registered  as  a  Company  under 
this  Act,  but  not  before,  be  repealed  as  respects  the  Com- 
pany so  registered ;  and  the  Articles  of  Table  B.  in  the 
Schedule  annexed  to  the  Joint  Stock  Companies  Act,  1856, 
relating  to  "  Shares,"  to  "  Transmission  of  Shares,"  and  to 
"  Forfeiture  of  Shares,"  and  numbered  from  One  to  Nine- 
teen, both  inclusive,  shall,  from  and  after  such  Time  as  last 
aforesaid,  but  subject  to  the  Power  of  Alteration  conferred 
by  the  Joint  Stock  Companies  Acts,  1856,  1857,  be  deemed 
to  be  Regulations  of  any  Company  formed  in  pursuance  of 
the  said  Acts  passed  in  the  Eighth  and  Tenth  Years  of 
Her  present  Majesty ;  nevertheless  such  Repeal  shall  not 
affect  any  Penalty,  Forfeiture,  or  other  Punishment  incorred 
or  to  be  incurred  in  respect  of  any  Oflfence  against  any 
Acts  hereby  repealed  committed  before  such  Repeal  comes 
into  operation ;  and  notwithstanding  anything  contained  in 
the  said  Act  of  the  Eighth  Year  of  the  Reign  of  Her  present 
Majesty,  Chapter  One  hundred  and  thirteen,  or  in  any 
other  Act,  it  shall  be  lawful  for  any  Number  of  Persons, 
not  exceeding  Ten,  to  carry  on  in  Partnership  the  Business 
of  Banking  in  the  same  Manner  and  upon  tlie  same  Con- 
ditions in  all  respects  as  any  Company,  if  not  more  than 
Six  Persons,  could  before  the  passing  of  this  Act  hav« 
carried  on  such  Business. 
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Formation  of  new  Banking  Companies. 
Xni.  Seven  or  more  Persons  associated  for  the  Purpose  New 
of  Banking  may  register  themselves  under  this  Act  as  a^J^^^-^g 
Company  other  than  a  Limited  Company,  subject  to  this 
Conclition,  that  the  Shares  into  which  the  Capital  of  the 
Company  is  divided  shall  not  be  of  less  Amount  than  One 
hundred  Pounds  each ;  but  not  more  than  Ten  Persons 
shall  after  the  passing  of  this  Act,  unless  registered  as  a 
Company  under  this  Act,  form  themselves  into  a  Partner- 
ship for  the  Purpose  of  Banking,  or  if  so  formed  carry  on 
the  Business  of  Banking. 

Examination  of  Affairs  in  Company. 

XIV.  No  Appointment  of  Inspectors  to  examine  into  Ooe  Third 
the  Affairs  of  an^  Banking  Company  shall  be  made  by  thcand  yTkT/ 
Board  of  Trade,  m  pursuance  of  the  Joint  Stock  Companies  of  Share- 
Act,  1856,  except  upon  the  Application  of  One  Third  at^°^^J7^,J° 
the  least  in  Number  and  Value  of  the  Shareholders  in  such  inspectors. 
Company. 

^'ineteenth  Section  of  Joint  Stock  Companies  Act  not  to  apply.  Sect  19.  of 

XV.  The  Nineteenth  Section  of  the  Joint  Stock  Com-o.  47.  not  ' 
panics  Act,  1856,  shall  notappljr  to  any  Banking  Company  JP^^^^e 
in  Scotland  registered  under  this  Act.  panieshi 

Scotland. 
Transfer  of  Trust  Property. 

XVI.  All  such  Estate  or  Interest  in  Real  and  Personal  Transfer  of 
Property  in  England  and  Irelandy  and  in  Property,  Heril^  JeTtJ' to  "^ 
able  and  Moveable,  in  Scotland^  and  all  such  Deeds,  Bonds,  Company. 
Obligations,  and  Rights  as  may  belong  to  or  be  vested  in    . 

any  Person  or  Persons  in  trust' for  any  Banking  Company 
at  the  Date  of  its  Registration  under  this  Act,  or  in  trust 
for  any  other  Company  at  the  Date  of  its  Registration 
pnder  the  Joint  Stock  Companies  Acts,  1856,  1857,  shall 
immediately  on  Registration  vest  in  such  Banking  or  other 
Company ;  but  no  Merger  shall  take  place  of  any  Estates 
by  reason  of  their  uniting  in  the  Company  under  this  Sec- 
tion, without  the  express  Consent  of  the  Company,  certified 
by  some  Instrument  under  their  Common  Seal. 

Banking  Companies  not  registered  as  such. 
XVn.  If,  through  Inadvertence  or  otherwise,  a  Com-Liabmtyof 
pany  that  is  in  fact  a  Banking  Company  has,  previously  tog^^^JJ^^ 
the  passing  of  this  Act,  been  registered* as  a  Limited  Com- that Cnot 
pany  under  the  Joint  Stock  Companies  Act,  1856,  or  if,^«;»^j[^'* 
through  Inadvertence  or  otherwise,  a  Company  that  is  in 
feet  a  Banking  Company  is  hereafter  registered  under  the 
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said  Joint  Stock  Companies  Acts,  1850, 1857,  as  a  Limited 
Company,  any  Company  so  registered  shall  not  be  ille^l, 
nor  snail  the  Re^stration  thereof  be  invalid,  bat  it  shall  be 
subject  to  the  foflowing  Liabilities ;  that  is  to  say, 

(1.)  Any  Creditor  or  Member  of  the  Company  may 
petition  the  Court  to  have  it  wound  up,  and  the 
Fact  of  its  being  registered  as  a  Limited  Com- 
pany shall  of  itself  be  a  sufficient  Circumstance 
on  which  an  Order  shall  be  made  for  winding  up 
the  same : 
(2.)  In  the  event  of  such  Company  being  wound  up  the 
Contributories  shall,  whether  the  Company  is  or 
not  registered  as  a  Limited  Company,  be  liable 
to  contribute  to  the  Assets  of  the  Company  to  an 
Amount  sufficient  to  pay  it  Debts,  and  the  Costs, 
Charges,  and  Expenses  of  winding  up  the  same. 

Saving  Clauses. 
Exemption  XVUI.  The  Joint  Stock  Companies  Acts,  1856, 1857, 
o^  certain  shall  not  apply  to  any  Banking  Company  legally  carryiDg 
BLnki"i^  <>n  ^h^  Business  of  Banking  previously  to  the  passing  of  this 
Compauies  Act,  and  not  hereby  required  to  be  registered,  until  such 
su^kCom-Time  as  such  Company  registers  itself  under  this  Act,  in 
panies  pursuance  of  the  Power  hereby  given  in  that  Behalf. 
Acto.  XIX.    Nothing  herein   contained  shall   affect  an  Act 

affectPro-  P^^®^  ^^  ^^^  Eighth  Year  of  the  Beign  of  Her  present 
visions  of   Majesty,  and  intituled  An  Act  to  regulate  the  Issue  of  Bank 
c  ^2  ^'d**  -^^^*>  ^^^  f^  9i^i^9  ^0  the  Governor  and  Company  of  the 
8&9Vict  Bank  o/ England  certain  Privileges  for  a  limited  Ferwd^ox 
c  38.         an  Act  passed  in  the  Ninth  Year  of  the  Keign  of  Her  pre- 
sent Majesty,  Chapter  Thirty-eight,  intituled  An  Act  to 
regulate  the  Issue  of  Bank  Notes  in  Scotland,  or  any  other 
Act  relating  to  the  Issue  or  Circulation  of  Bank  Notes. 


Cap.  LYI. 

An  Act  to  regulate  the  Distribution  of  Business  in  the  Court 
of  Session  in  Scotland. — [25th  August  1857.] 

Whereas  it  is  expedient  that  Provision  should  be  made 
for  the  more  convenient  Distribution  of  the  Business  of  the 
Court  of  Session,  and  for  diminishing  Arrears  in  that  Court : 
Be  it  therefore  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  Advice  and  Consent  of  the  Lords 
Spiritual  and  Temporal,  and  Commons,  in  this  present 
Parliament  assembled,  and  by  the  Authority  of  the  same, 
as  follows : 


COUBT  OP  SESSION  (SCOTLAND).  47 

I.  It  shall  be  lawful  for  the  Lord  President  of  the  Court  ^o^«^ 
of  Session,  from  Time  to  Time,  as  it  shall  appear  to  him  topresideot 
be  necessary  or  expedient,  with  a  view  to  promote  the  duejj  '^^^ 
Despatch  of  the  Business  of  the  Court,  to  transfer  Causes  fo^ro- 
from  the  one  Division  of  the  Court  to  the  other,  and  from  goting 
any  one  Lord  Ordinary  to  any  other  Lord  Ordinary,  to  of^uii- 
snch  Extent  as  he  shall  judge  to  be  necessaiyor  expedient,  neis. 

for  the  Purpose  of  promoting  Despatch  and  preventing 
Delay ;  and  to  enable  the  said  Lord  President  to  exercise 
such  Power,  it  shall  be  lawful  for  him  to  require  the 
Keepers  of  the  Rolls  of  the  respective  Divisions,  the  Prin- 
cipal  and  Depute  Clerks  of  Session,  and  the  Clerks  of  the 
several  Lords  Ordinaries,  or  any  of  them,  to  transmit  to 
him,  from  Time  to  Time  as  he  shall  direct.  Lists  of  the 
whole  Causes  depending  before  such  Divisions  respectively 
and  the  several  Lords  Ordinaries,  and  also  to  attend  upon 
him  from  Time  to  Time,  and  give  such  Information  in 
regard  to  such  Lists,  and  the  State  of  the  Business  gene- 
rally, as  he  may  require. 

II.  When  the  said  Lord  President  shall  at  any  Time  Lord  Pre- 
judge  it  necessary  to  transfer  Causes  from  the  one  Division  OTder'tSu 
to  the  other,  or  from  any  one  Lord  Ordinary  to  any  other  to  be  pre- 
Lord  Ordinary,  under  the  Power  hereby  given,  he  shall  JSJiMes 
require  to  be  prepared  a  List  or  Lists  of  the  Causes  so  trans- 
transferred  ;  and  every  such  List  shall  have  a  Title  speci-^*""®^* 
fying  the  Division  firora  which,  or  the  Lord  Ordinary  from 

whom,  and  also  the  Division  to  which,  and  the  Lord  Ordi- 
nary to  whom,  the  Transference  is  made,  and  bearing  that 
such  Transference  is  made  by  the  Lord  President  under 
the  Authority  of  this  Act ;  and  every  such  List  shall  be 
dated  and  subscribed  at  the  End  thereof  by  the  said  Lord 
President,  and  shall  be  effectual  to  operate  a  Transference 
of  the  Causes  therein  contained  in  Terms  of  the  Title 
thereof,  and  the  Causes  shall  thereafter  be  held  to  depend 
before  the  Division  to  which  or  the  Lord  Ordinary  to  whom 
the  Transference  is  made  in  the  same  Manner  and  to  the 
same  Effect  in  all  respects  as  if  such  Causes  had  originally 
depended  before  such  Division  or  Lord  Ordinary ;  and  it 
shall  be  sufficient  that  the  Causes  shall  be  entered  in  the 
said  Lists  in  the  same  Manner  in  which  Causes  are  in  use 
to  be  entered  in  the  Long  Rolls  of  the  Divisions  or  the 
Debate  Rolls  of  the  Lords  Ordinaries :  Provided  always, 
that  all  Causes  so  transferred  shall  be  taken  from  the  Causes 
last  enrolled  in  the  Order  of  their  Enrolment,  unless,  from 
Connexion  with  any  depending  Action  or  other  similar 
Beason,  it  may  appear  proper  not  to  transfer  any  particular 
Cause. 

III.  Every  List  of  Causes  transferred  by  the  Lord  Lists  to  be 
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entered  in 
Books  of 
Sederant 
and  pub- 
lished. 

Snmmary 
Petitions, 
&c.,  how 
disposed 
of. 


12  and  13 
Vict.  c.  61 


Lord  Ordi- 
nary may 
consult 
profession, 
al  Persons 
or  Persons 
of  Science 
or  Skill. 


President  as  aforesaid  shall  be  entered  in  the  Books  of 
Sederant,  and  shall  be  forthwith  printed  and  pnblished  on 
the  Walls  of  the  Coort^  and  shall  also  be  published  in  the 
Minute  Book. 

IV.  All  Summary  Petitions  and  Applications  to  the 
Lords  of  Council  and  Session  which  are  not  incident  to 
Actions  or  Causes  actually  depending  at  the  Time  of  pre- 
senting the  same  shall  be  brought  before  the  junior  Lord 
Ordinary  officiating  in  the  Outer  House,  who  shall  deal 
therewith  and  dispose  thereof  as  to  him  shall  seem  jost ; 
and  in  particular  all  Petitions  and  Applications  falling 
under  any  of  the  Descriptions  following  shall  be  so  enrolled 
before  and  dealt  with  and  disposed  of  by  the  junior  Lord 
Ordinary,  and  shall  not  be  taken  in  the  first  instance  before 
either  of  the  Two  Divisions  of  the  Court ;  viz,y 

1.  Petitions  and  Applications  under  any  of  the  various 

Statutes  now  in  force  relative  to  Entails : 

2.  Petitions  and  Applications  under  any  of  the  (jeneral 

Railway  Acts,  or  under  the  Lands  Clauses  Con- 
solidation (Scotland)  Act,  1845,  or  under  any 
Local  or  Personal  Act : 

3.  Petitions  and  Applications  relative  to  Money  consigned 

under  any  Statute  or  Law,  subject  to  the  Order, 
Disposal,  or  Direction  of  the  Court  of  Session : 

4.  Petitions  and  Applications  for  the  Appointment  of 

Judicial  Factors,  Factors  loco  tutoris  or  loco 
absentis,  or  Curators  bonis,  or  by  any  such 
Factors  or  Curators  for  extraordinary  or  si)ecial 
Powers,  or  for  Exoneration  or  Discharge. 

5.  All  Petitions,  Applications,  and  Reports  under  the  Act 

of  the  Twelfth  and  Thirteenth  Mctarioy  Chapter 
Fifty-one,  intituled  An  Act  for  the  better  Proiec- 
tion  of  the  Property  of  Piipihy  absent  Persons,  and 
Persons  under  Mental  Incapacity^  in  Scotland. 

V.  The  Lord  Ordinary  before  whom  any  such  Petition, 
Application,  or  Report  shall  be  enrolled  or  brought  shall 
have  full  Power  to  decide  on  and  dispose  of  the  same,  after 
making  such  Investigation  and  requiring  such  Assistaniv 
from  professional  Persons,  or  Persons  of  Science  or  of  Skill? 
as  he  shall  judge  proper,  and  his  iludgment  upon  the 
Merits  shall  be  subject  to  Review  in  manner  herein-after 
provided;  and  the  Judgment  of  the  Lord  Ordinary 
granting  or  refusing  any  such  Petition  or  Application,  or 
disposing  of  any  such  Report,  unless  the  same  shall  be 
brought  under  Review  in  manner  herein-after  provided, 
shall  be  equally  valid  and  effectual  as  a  Judgment  of  either 
Division  of  the  Court  to  the  like  Effect,  according  to  the 
present  Law  and  Practice  ;  and  all  Laws  and  Statutes  i»- 
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consistent  herewith  are  hereby  repealed  to  the  Effect  of 
rendering  the  Provisions  of  this  Act  operative  and  effect- 
ual :  Provided  always,  that  such  Lord  Ordinary  may  in 
special  Cases,  if  he  see  Cause,  report  such  Petition  or 
Application  to  the  Court,  who  may  thereupon  dispose  of 
the  same,  or  give  such  Instructions  thereanent  to  the  Lord 
Ordinary  as  they  may  deem  proper. 

VI.  It  shall  not  be  competent  to  bring  under  Review^^^je'^of 
of  the  Court  any  Interlocutor  pronounced  by  the  Lordo^ainiyby 
Ordinary  upon  any  such  Petition,  Application,  or  Report  interiocu- 
as  aforesaid,  with  a  view   to  Investigation   and   Inquiry ^jg^^  only 
merely,  and  which  does  not  finally  dispose  thereof  upon  allowed. 
the  Merits ;  but  any  Judgment  pronounced  by  the  Lord 
Ordinary  on  the  Merits,  unless  wnere  the  same  shall  have 
been  pronounced  in  Terms  of  Instructions  by  the  Court  on 
Eeport  as  lierein-before  mentioned, may  be  reclaimed  against 
by  any  Party  having   lawful  Interest  to  reclaim  to  the 
Court,  provided  that  a  Reclaiming  Note  shall  be  boxed 
within  Eight  Days,  after  which  the  Judgment  of  the  Lord 
Ordinary,  if  not  so  reclaimed  against,  shall  be  final. 

Vn.  It  shall  be  lawful  to  the  Parties  to  any  Cause  Causes  may 
which  shall  be  enrolled  after  the  First  Day  of  ^ovember^^lH''^;^^^ 
next  in  the  Rolls  of  either  Division  of  the  Court,  by  a  jointthe  Rolls  of 
Note  presented  to  the  Court,  to  move  the  Court  of  Consent  J^^^»*^^«^«n 
to  transfer  such  Cause  from  the  Rolls  of  the  Division  in  Division, 
which  it  is  enrolled  to  those  of  the  other  Division,  and  such 
Cause  shall  be  so  transferred  accordingly.  - 

VIII.  When  an  Issue  for  the  Trial  of  any  Matter  of  Fact,  Court  may 
upon  Report  of  the  Lord  Ordinary,  in  Terras  of  the  Act  ofj^™],'^^^^* 
the  Thirteenth  and  Fourteenth  Years  of  the  Reign  of  Her  Ordinary. 
Majesty,  Chapter  Thirty-six,  shall  have  been  acyusted  by 

either  Division  of  the  Court,  the  Court  shall  remit  the 
Cause  to  the  Lord  Ordinary  to  B?  farther  proceeded  in ; 
provided  always,  that  it  shall  be  competent  to  the  Parties 
to  give  notice  of  Trial  in  Terms  of  tne  existing  Law  and 
Practice  applicable  thereto. 

IX.  Provided  always.  That  the  ordinary  Sittings  of  theSittings^f 
Court,  both  Inner  and  Outer  Houses,  shall  henceforward  be%xtend-° 
be  as  follows;  namely,  the  Summer  Session  shall  in  cached. 

Year  commence  on  the  first  lawful  Day  {Monday  excepted) 
which  shall  happen  next  after  the  Eleventh  Day  of  Maj/y 
and  shall  end  on  the  Twentieth  Day  o{  July,  or,  when  that 
Day  shall  fall  upon  Sunday  or  Monday,  on  the  Saturday 
immediately  preceding;  and  the  Winter  Session  shall  in 
each  Year  commence  on  the  first  lawful  Day  {Monday 
excepted)  which  shall  happen  next  after  the  Eleventh  Day 
f^f  November,  and  shall  ena  on  the  Twentieth  Day  of  March, 
%  when  that  Day  shall  fall  upon  a  Sunday  or  Monday,  on 
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the  Saturday  immediately  preceding;  and  it  shall  not  be 
lawfal  for  the  said  Court  to  make  an  Adjonmment  at  the 
Christmas  Recess  for  a  longer  period  than  Fourteen  Days, 
any  Law,  Statute,  or  usage  to  the  contrary  notwithstand- 
ing. 
Lord  o^i-      X.  The  Lord  Ordinary  on  the  Bills  during  Vacation 
5ai?ng  Va-  ^^^^  ^^^^  t^©  same   Powers  in  regard  to  Petitions  for 
cation  may  the  Appointment  of  Factors  loco  tutoris,  Carators  bonis,  and 
PeSSfna^   Judicial  Factors  as  are  by  this  Act  conferred  in  relation 

for  Fac-     thereto  on  the  junior  Lord  Ordinary  as  aforesaid, 
tora,  &c.  •'  -^ 


Cap.  LVm. 

An  Act  to  amend  the  Acty  Seventeenth  atid  EigkteerUh  of 
Victoria, /or  the  Valuation  of  Lands  in  Scotland,— [25th 
August  1857.] 

v-  *°^  *oi  Whereas  an  Act  was  passed  in  the   Seventeenth  and 
Vict.  c.  9L  Eighteenth  Years  of  Her  Majest/s  Reign,  Chapter  Ninety- 
one,  for  the  Valuation  of  Lands  and  Heritages  in  Scotland, 
and  it  is  expedient  to  amend  the  said  Act  as  herein-after 
mentioned :  Be  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  Advice  and  Consent  of  the  Lords 
Spiritual  and  Temporal,  and  Commons,  in  this  present 
Parliament  assembled,  and  by  the  authority  of  the  same, 
as  follows : 
Power  to        L  It  shall  be  lawful  for  the  Commissioners  of  Supply  of 
SonSnl'of  ^^^^  County  and  the  Magistrates  of  each  Bargh  in  Scotland 
Sapily  and  respectively,  if  they  shall  think  fit,  to  appoint  the  Officer 
tniteTto     °^  Officers  of  Inland  Revenue,  having  the  Survey  of  the 
appoiotof-  Income  Tax  and  Assessed  Taxes  within  such  County  or 
lufand^^Re-  ^urgh,  to  be  the  Assessors  or  Assessor  for  the  Purpose  of 
venae  to    the  Said  Act ;  and  such  Officer  or  Officers  when  so  ap- 
aori^"*^   pointed,  as  long  as  such  Appointments  remain  unrecalled, 
shall  in  all  respects  and  for  all  the  Purposes  aforesaid  stand 
in  the  Place  of,  anrf  shall  have,  use,  exercise,  and  perform  all 
the  Powers  and  Duties  of  the  Person  or  Persons  whom  the 
said  Commissioners  and  Mamstrates  respectively  are  autho- 
rized to  appoint  for  the  like  Purposes,  under  or  by  virtue  of 
the  Third  Section  of  the  said  Act ;  and  in  such  Case  the 
Expense  attending  the  making  up  of  Valuation  Bolls  by 
sucn  Officer  or  Officers  shall  be  defrayed  by  the  Commis- 
sioners of  Inland  Revenue,  or  as  the   Commissioners  of 
Her  Majesty's  Treasuiy  shall  direct  in  that  Behalf. 
Pertona         II.  All  Persons  entitled  to  appeal  against  Valuations 
mayS^eai.  *°*<i®  ^7  t^®  Assessors  appointed  under  the  said  Act  shall 
'  also  be  entitled  to  appeal,  under  and  subject  to  the  Vke 
Rules  and  Regulations,  against  the  Valuations  to  be  mm 
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by  sacli  Officer  or  Officers  of  Inland  Revenue  appointed 
as  aforesaid  under  this  Act ;  and  if  upon  any  such  Appeal  j^^  Je- 
any  Officer  of  Inland  Revenue  or  the  Person  appealing  venue  or 
shall  apprehend  the  Determination  of  the  said  Commis-jJ^^"|*» 
sioners  or  Magistrates  hearing  such  Appeal  to  be  contrary  fied  with  ' 
to  the  true  Intent  of  the  said  Act,  and  shall  then  declare  ^ecision  of 
himself  dissatisfied  with  such  Determination,  it  shall  bcQenorA^ 
lawful  for  such  Officer  or  Appellant  respectively  to  require  gwtrates, 
the  said  Commissioners  or  Magistrates  to  state  specially  ™|[^^  ^' 
and  to  sign  the  Case  upon  which  the  Question  arose,  to-  Case  for 
gether  with  the  Determination  thereupon,  and  to  transmit  JJ^^^J****®" 
such  Case  to  the  Commissioners  of  Inland  Revenue,  to  the  Jodges. 
end  that  the  same  may  be  submitted  to  the  Senior  Lord 
Ordinary  and  the  Lord  Ordinary  officiating  in  Exchequer 
Causes  in  the  Court  of  Session,  for  their  Opinion  thereon  ; 
and  such  Judges  to  whom  such  Case  may  be  submitted 
shall  with  all  convenient  Speed  give  and  subscribe  their 
Opinion  thereon,  and  accoraing  to  such  Opinion  the  Valu- 
ation or  Assessment  which  shall  have  been  the  Cause  of 
the  Appeal  shall  be  altered  or  confirmed. 

in.  Provided  always,  That  if  in  any  County  or  Burgh  if  Com- 
the  said  Commissioners  or  Magistrates  snail  not  appoint  the or^Mag!? 
Officers  of  Inland  Revenue  to  be  such  Assessors  as  afore-  trates  do 
said,  then  no  valuation  made  under  the  said  Act  by  any  officenTof 
other  Assessor  or  Assessors  shall  be  conclusive  against  or  inland  Re- 
fer the  Purpose  of  reducing,  on  Appeal  or  otherwise,  any  aJ^^J^^^* 
Assessment,  Rate,  or  Charge  under  any  Act  of  Parliament  Vainations 
relating  to  the  Duties  of  Excise,  or  the  Land  Tax  or°^^^*^|^^ 
Assessed  Taxes,   or  Income  Tax,  or  any  other  Duties,  against  As- 
Rates,  or  Taxes  under  the  Care  or  Management  of  the  »««Ma«nto. 
Commissioners  of  Inland  Revenue. 

IV.  Whereas  the  town  of  MaxwelUown  is  locally  situated  Town  of 
within  the  Stewartry  o{  Kirkcudbright,  but  for  certain  Pur- JJ* ^''to  be 
poses  has  been  included  within  the  Parliamentary  Bonn-  deemed 
daries  of  the  Burgh  of  Dumfries^  and  Doubts  have  arisen  gJJtarti^* 
whether  the  said  Town  of  MaxwellUmn  lying  within  the  of  Kirk- 
said  Parliamentarjr  Boundaries  is  to  be  deemed  for  thej^^^*pj^^* 
Purposes  of  the  said  recited  Act  within  the  said  Stewartry,  poses  of  re- 
anditis  expedient  that  sach  Doubts  should  be  removed :  cited  Act. 
Be  it  therefore  enacted.  That  for  the  Purposes  of  the  said 
recited  Act,  and  of  levying,  collecting,  and  enforcing  all 
Assessments,  Rates,  and  Taxes  which  the  Commissioners 
^f  Supply  of  the  said  Stewartry  are  required  or  authorized 
to  impose  or  levy,  the  said  Town  of  MaxwelUoum  shall  be 
deemed  and  taken  to  form  part  of  the  said  Stewartry,  and 
Ae  Owners  and  Occupiers  of  Lands  and  Heritages  within    * 
the  said  Town  shall  be  liable  for  and  shall  pay  all  Assess- 
u^ents,  Rates,  and  Taxes  imposed  and  levied  as  aforesaid 
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within  the  Stewartry,  any  Law  or  Practice  to  the  contrary 
notwithstanding:  Provided  always,  that  nothing  herein 
contained  shalT  affect,  except  as  herein  provided,  any 
Kights,  Privileges,  or  Immunities  belonging  to  or  claimed 
by  the  Owners  and  Occupiers  of  Lands  and  Herita£;es  in 
the  said  Town  of  Maxwelhown,  and  this  Section  shall  be 
held  to  extend  to  and  include  all  those  Portions  of  the 
Parishes  of  Terregles  and  Troqueer  which  are  within  the 
Parliamentary  Boundaries  of  the  Burgh  of  Dumfries. 
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Cap.  LIX. 

An  Act  concerning  the  Parochial  Schoolmasters  in  Scotland. 
[25th  August  1857,] 

Whereas  an  Act  was  passed  in  the  Forty-third  Year  of 
the  Reign  of  His  Majesty  George  the  Third,  intituled  An  43  G.  s.  c. 
Act  for  making  better  Provision  for  the  Parochial  School-  ^ 
mastersy  and  for  making  further  Regulations  for  the  better 
Govemfnent  of  the  Parish  Schools^  in  Scotland,  whereby 
Provision  is  made  for  ascertaining  the  Amount  of  the 
Schoolmasters'  Salaries  according  to  the  average  Amount 
of  the  Fiars  Prices  of  Oatmeal  in  the  several  Counties  and 
Stewartries,  and  for  re-ascertaining  the  Amount  of  such 
Salaries  at  the  End  of  every  Period  of  Twenty-five  Teal's, 
according  to  the  average  Amount  of  the  Fiars  Prices,  to 
be  ascertained  as  aforesaid ;  And  whereas  the  average  Price 
of  a  Chalder  of  Oatmeal,  according  to  such  Fiars  Prices, 
was,  upon  the   Twenty-seventh   Day  of  November  One 
thousand  eight  hundred  and  twenty-eight,  struck  by  the 
Barons  of  Exchequer  at  Seventeen  Pounds  Two  Shillings 
and  Twopence  and  One  Farthing,  and  such  Average  ex- 
pired, according  to  the  said  recited  Act,  as  at  the  term  of 
Martinmfis  One  thousand  eight  hundred  and  fifty-three: 
And  whereas  an  Act  was  passed  in  the  Seventeenth  and 
Eighteenth  Years  of  Her  Majesty  Queen  Victoria^  intituled 
An  Act  to  regulate  the  Salaries  of  the  Parochial  School- 17  &  is 
masters  of  Gotland,  whereby  it  was  provided   that  the  ^^^  ^'  ^ 
Salaries  of  the  said  Schoohnasters  should  continue  and  be 

?nd  according  to  the  said  average  Amount  of  the  Fiars 
rices  of  Oatmeal  so  struck  in  the  Year  One  thousand 
eight  hundred  and  twenty-eight,  from  the  Term  of  Martin- 
mas  One  thousand  eight  hundred  and  fifty-three  till  the 
Term  of  Martinmas  One  thousand  eight  hundred  and  fifty- 
five,  both  inclusive,  as  if  such  Average  had  not  expired  at 
the  Term  of  Martinmas  One  thousand  eicht  hundred  and 
fifty-three,  but  had  endured  to  the  Term  m  Martinmas  One 
thousand  eight  hundred  and  fifty-five:  And  whereas  on 
the  Expiration  of  the  said  last  Period  of  Twenty-five  Years 
the  said  Salaries,  as  regards  many  of  the  Counties  in  Scot- 
hndy  have  not  been  re-ascertained  in  Terms  of  the  said  first 
recited  Act :  And  whereas  it  is  doubtful  how  far  the  Pro- 
visions thereof  can  be  now  enforced :  Be  it  enacted  by  the 
Queen's  most  Excellent  Majesty,  by  and  with  the  Advice 
and  Consent  of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assembled,  and  by 
the  Authority  of  the  same,  as  follows  : 

h 
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Sheriff  or       !•  On  o^  before  the  First  Day  of  July  One  thousand 
steward  to  eight  hundred  and  fifty-nine,  the  Sheriff  or  Steward  of 
puJ!J*"*^*  every  County  or  Stewartry  shall  take  the  necessary  Steps 
Prices  of  a  to  fix  and  determine  the  ayerage  Fiars  Prices  of  a  Chalder 
Oati^.^'  of  Oatmeal  within  their  respective  Counties  and  Stewartiies 
during  the  Period  of  Twenty-five  Years  next  preceding, 
and  including  the  Year  and  Crop  One  thousand  eight 
hundred  and  fifty-eight,  in  Terms  of  the  said  firstrrecited 
Act ;  and  the  whole  other  Provisions  thereof,  and  the  Pro- 
cedure therein  directed,  shall  be  observed  in  all  respects ; 
and  the  said  Salaries  to  be  so  fixed  shall  commence  and  be 
payable  from  and  after  the  Term  of  MartinfMis  One  thou- 
sand^ eight  hundred  and  fifty-nine:  Provided  that  the  Duties 
by  the  said  first-recited  Act  imposed  and  the  Powers  con- 
ferred on  the  Lord  Chief  Baron  and  Barons  of  Excheauer 
shall  be  in  all  Time  coming  discharged  and  exercisea  by 
the  Lord  Ordinary  in  Exchequer  Causes. 
Sh^f  o^      II.  The  Salaries  of  the  said  Schoolmasters  shall  continue 
mastereto  ^"^  ^  P^^^  according  to  the  said  avemge  Amount  of  the 
be  paid      Fiars  Prices  of  Oatmeal  so  struck  in  the  xear  One  thousand 
to  averse  eight  hundred  and  twenty-eight,  from  the  term  oi  Martin- 
Amount  of  mcts  One  thousand  eight  hunored  and  fifty-five  (being  the 
Prices  of    ^^^  ^^  which  the  said  provisions  of  the  said  second-recited 
Oatmeal.    Act  ceased  to  regulate  the  said  Salaries)  till  the  said  term 
of  Martinmas  One  thousand  eight  hundred  and  fifty-nine, 
and  shall  include  the  Proportion  of  Salary  payable  for  the 
Half  Year  ending  at  the  said  last-named  Term,  in  like 
Manner  as  if  such  Average  had  not  expired  at  the  term  of 
Martinmas  One  thousand  eight  hundred  and  fifty-three,  but 
had  endured  to  the  Term  of  Martinmas  One  thousand  eight 
hundred  and  fifty-nine,  and  the  said  Schoolmasters  shall 
have  all  such  Bights  and  Kemedies  in  respect  of  such 
Salaries  as  they  had  prior  to  the  said  Term  o(  Martiamai 
One  thousand  eight  hundred  and  fifty-three. 
When  not       HI.  So  far  as  not  inconsistent  with  this  Act,  the  said 
^^T  first-recited  Act  shall  continue  in  fiill  Force  and  Effect; 
this  Act     provided,  that  the  Rights  conferred  on  the  Schoolmasters 
S'l^to'  W  this  Act  shall  not  be  diminished  or  afiected  by  any 
oontinoe  in  Meetings  or  Besolutions  of  Heritors  held  or  passed  since 
Sd  Mfe^t^^®  said  Term  oi  Martinmas  One  thousand  eight  hundred 
and  fifty-three. 
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Cap.  LXXL 

An  Act  for  the  Regulation  of  the  Care  and  Treatment  of 
LunatieSf  and  for  the  Provision,  Maintenance^  and 
Regulation  of  Lunatic  Asylmnsy  in  Scotland. — [25th 
August  1857.] 

Whereas  an  Act  was  passed  in  the  Fifty-^fth^Year  of  the  55  g.  s.  e. 

Reign  of  King  George  the  Third,  intituled  An  Act  to  regu-^- 

late  Madhouses  in  Scotland ;  and  another  Act  was  passed 

in  the  Ninth  Year  of  the  Reign  of  King  George  the  Fourth,  9G.4.C.84. 

intitaled  An  Act  far  altering  and  amending  an  Act  passed 

in  the  Fifty-fifth  Year  of  the  Reign  of  His  late  Majesty , 

intittded  ^  An  Act  to  regulate  Madhouses  in  Scotland  ;'  and 

another  Act  was  passed  in  the  Session  of  Parliament  holden 

in  the  Fourth  and  Fifth  Years  of  the  Reign  of  Her  Majesty,  4  &  5  Vict 

intitaled  An  Act  to  alter  and  amend  certain  Acts  regulating^-  ^* 

Madhouses  in  Scotland,  and  to  provide  for  the  Custody  of 

dangerous  Lunatics;^    and  it  is  expedient   that  the  said 

recited  Acts  be  repealed,  and  that  more  efficient  Provision 

be  made  for  the  dare  and  Treatment  of  Lunatics,  and  for 

the  Provision,  Maintenance,  and  Regulation  of  Lunatic 

Asylums  in  Scotland:  Be  it  enacted  by  the  Queen's  most 

Excellent  Mq'esty,  by  and  with  the  Advice  and  Consent 

of  the  Lords  Spiritual  and  Temporal,  and  Commons,  in 

this  present  Parliament  assembled,  and  by  the  Authority 

of  the  same,  as  follows : 

L  From  and  after  the  First  Day  of  January  One  thou- On  Jan.  1, 
sand  eight  hundred  and  fifty-eight,  the  recited  Acts  shall  J,^2cti 
be  and  are  hereby  repealed.  repealed. 

IL  The    Inspectors,    Medical   Officers,  and  all  other  Officers  to 
Officers  or  Servants  appointed  under  or  in  virtue  of  the^"^^°* 
recited  Acts,  or  any  ot  them,  shall  continue  to  discharge  called,  and 
the  Duties  of  their  respective  Offices  until  they  shall  be^J^I" 
re-appointed,  or  superseded  by  the  Appointment  of  other  under  the 
Persons,  Officers,  and  Servants  to  discharge  the  I^'^^i^s^^jjft^ 
now    performed   by  them ;   and  all  Licences  heretofore  good, 
granted  under  the  recited  Acts  or  any  of  them,  shall  re- 
main in  force  until  the  Expiration  of  the  Periods  for  which 
they  were  respectively  granted,  or  until  they  are  revoked 
under  the  Powers  of  this  Acts ;  and  all  Oraers,  Matters, 
and  Things  granted,  made,  done,  or  directed  to  be  done 
in  nursuance  of  the  recited  Acts,  or  any  of  them,  shall  be 
ana  remain  as  good,  valid,  and  effectual,  to  all  Intents  and 
Purposes,  as  if  the  said  Acts  had  not  been  repealed,  except- 
ing m  so  fiir  as  such  Orders,  Matters,  or  Things  are  ex- 
pressly made  void  or  affected  by  this  Act ;  ancT  all  Fees, 
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Charges,  Liabilities,  and  Expenses  dae,  payable,  or  prest- 
able  under  the  said  Acts,  or  any  of  them,  shall  be  payable 
and  prestable  from  the  same  Funds  and  Sources  as  would 
have  been  applicable  to  such  Payments,  and  otherwise  in 
the  like  Manner  as  if  the  said  Acts  had  not  been  repealed. 
Interpre-  HI*  "^^^  following  Words  and  Expressions  in  this  Act 
}f^J^^  shall  have  the  Meanings  hereby  assigned  to  them,  unless 
there  be  something  in  the  Subject  or  Context  repugnant 
to  such  Construction ;  (that  is  to  say),  the  Words  ^the 
Board*'  shall  mean  the  Board  to  be  appointed  under  the 
Authority  of  this  Act  for  the  Superintendence  and  Core 
of  Asylums  and  Lunatics ;  the  1/V  ords  ^^  Public  Asylam" 
shall  mean  and  include  all  ,such  Hospitals,  Madhouses,  or 
Asylums  as  are  or  shall  be  established  for  the  Custody  of 
Lunatics  by  Act  of  Parliament  or  Royal  Charter,  or  under 
any  Deed  or  Mortification  by  which  the  Maker  thereof  has 
directed  the  Appropriation  of  Funds  to  the  establishing 
and  maintaining  any  Lunatic  Asylum  or  Hospital,  or  anj 
Establishment  administering  Funds  for  Charitable  Fu^ 
poses,  without  any  View  to  any  pecuniary  Gain  or  Profit 
arising  to  the  Establishment  or  to  the  Estate  or  Funds  of 
the  Trust  or  Charity,  and  also  all  Hospitals,  Madhouses, 
or  Asylums,  other  than  District  Asylums,  into  which 
Lunatics  committed  by  Order  and  Certificate,  as  herein- 
after provided,  cannot  be  refused  Access  or  Beceptiont 
without  special  Cause  shown ;  the  Words  ^^Prirate  Asylum" 
shall  mean  and  include  all  such  licensed  Madhouses  or 
Asylums  as  are  established  for  the  Reception  of  more  than 
One  Lunatic  under  the  Provisions  of  this  Act,  and  kept 
for  the  pecuniary  Gain  or  Profit  of  the  Proprietors  or 
Superintendents  thereof  or  others  interested  therein,  and 
into  which  the  Admission  of  Lunatics  is  a  Matter  of  Ar- 
rangement between  the  Superintendent  thereof  and  the 
Party  seeking  or  promoting  the  Reception  of  the  Lunatic 
therein ;  the  words  "  District  Asylum"  shall  mean  an 
Asylum,  in  Terms  of  this  Act,  of  One  of  the  Districts 
described  in  the  Schedule  (H.)  hereunto  annexed;  the 
Word  "  House"  shall  mean  any  House  in  which  a  single 
Lunatic  is  kept  under  an  order  of  the  SherifiT;  the  Word 
"  Superintendent"  shall  mean  the  Person  or  Persons  havinc 
the  Management  or  Charge  of  any  Asylum,  and  shall 
include  the  Proprietor  and  sJl  Persons  having  any  pecuniaiy 
Interest  therein,  or  in  the  Profits  to  be  derived  therefrom ; 
the  Words  ^^  Medical  Person"  shall  mean  any  Person  being 
a  Member  or  Licentiate  of  one  or  other  of  the  Royal 
Collies  of  Physicians  or  Surgeons  in  Edinburgh  or  Landony 
or  holding  a  Diploma  from  the  Faculty  of  Physicians  and 
Surgeons  of  Glasffowy  or  being  a  Fellow  or  Licentiate  of 
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the  King  and  Queen's  College  of  Physicians  in  Dvblinj  or 
of  the  College  of  Surgeons  in  Dubliny  or  holding  the 
Degree  of  Doctor  of  Mecudne  from  One  of  the  Universities 
of  Scotlandj  England^  or  Ireland^  or  having  a  Bight  to 
practise  Medicine  or  Sargery  from  having  served  m  the 
Army  or  Navy,  and  being  in  actual  Practice  as  such 
Physician,  Surgeon,  or  otherwise  as  aforesaid ;  the  Word 
'^ Lunatic'*  shiul  mean  and  include  any  mad  or  furious  or 
fatuous  Person,  or  Person  so  diseased  or  affected  in  Mind 
as  to  render  him  unfit  in  the  Opinion  of  competent  Medical 
Persons  to  be  at  large,  either  as  regards  his  own  personal 
Safety  and  Conduct,  or  the  Safety  of  the  Persons  and  Pro- 
perty of  others  or  of  the  Public  ;  the  Word  <»  Burgh"  shall 
include  and  apply  to  the  Cities,  Burghs,  and  Towns  which 
are  Royal  Burghs,  or  which  send  or  contribute  as  Burghs 
to  send  a  Member  to  Parliament ;  the  Words  '^  Magistrates 
of  Burghs"  shall  include  the  Lord  Provost,  or  Provost  or 
Chief  Magistrate,  and  the  Magistrates  and  Council  of 
Burghs;  the  Expression  ^'Landward  Part  of  a  County" 
shall  include  and  apply  to  a  County  exclusive  of  the  Burghs 
situated  therein ;  tne  Word  ^  Secretary "  shall  mean  the 
Secretary  to  be  appointed  under  this  Act ;  the  Expression 
^* Judicial  Factor"  shall  mean  and  include  any  Person 
having  charge  of  Property  of  a  Lunatic,  whether  as  Judicial 
Factor,  Factor  Loco  Tutoris,  Factor  Loco  Absentis,  Cura- 
tor Bonis,  or  Tutor  Dative,  or  by  reason  of  service  as  Tutor 
at  Law,  or  as  Curator ;  the  Word  "  Sheriff"  shall  mean 
the  Sheriff  of  and  acting  in  the  County  of  which  he  is 
Sheriff,  and  shall  include  the  Sheriff-Substitutes;  the 
Word  SheriflF  Clerk"  shall  mean  the  Sheriff  Clerk  and 
Sheriff  Clerk  Depute  of  the  County  of  which  he  is  Sheriff 
Clerk,  and  shall  include  Steward  Clerk  and  Steward  Clerk 
DeDute;  the  Word  "Person"  and  the  Word  "Owner" 
shall  extend  to  Trustees  and  to  Bodies  Politic  or  Corporate 
as  well  as  to  Individuals;  and  the  Word  "Month"  shall 
naean  Calendar  Month. 

IV.  There  shall  be  constituted  for  the  Purposes  of  this  Constita- 
Act  a  Board  to  be  called  the  General  Board  of  Commis-^^^^ 
doners  in  Lunacy  for  Scotland^  in  manner  following : — 

1.  Three  Persons  shall  be  appointed  by  Her  Majesty, 
One  of  whom  shall  be  an  unpaid  Commissioner  and 
Chairman  of  the  Board,  and  Two  of  whom  shall  be 
paid  Commissioners,  and  shall  receive  such  Salary, 
not  exceeding  One  thousand  two  hundred  Pounds 
each  per  Annum^  as  shall  be  fixed  by  the  Commis- 
sioners of  Her  Maiesty^s  Treasury : 

2.  It  shall  be  lawful  to  Her  Majesty  as  often  as  shall 
seem  expedient,  by  Warrant  under  the  Hand  of  One 
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of  Her  Majesty's  Principal  Secretaries  of  State,  to 
appoint  not  more  than  Three  Persons  in  all  at  One 
Time  to  be  unpaid  Commissioners  in  Lunacy  for  such 
Period  as  may  be  specified  in  such  Warrant: 
4.  All  Vacancies  in  tne  Board  may  be  supplied  in  like 
Manner  from  Time  to  Time  as  they  occur. 
Meetings        Y.  The  Board  shall  have  an  Office  at  Edinburgh  for  the 
Bai!r4       Transaction  of  their  Business,  and  shall  meet  there,  or  at 
such  temporary  Place  as  shall  be  fixed  for  the  Purpose, 
upon  the  First  Day  of  November  next,  or  upon  the  first 
convenient  Day  within  Ten  Days  thereafter  (of  which  due 
Notice  shall  be  given   by  the  Secretary  to  each  of  the 
Members  of  the  Board),  and  shall  thereafter  hold  Two 
General  Meetings  in   each   Year,   One   upon  the  First 
Wednesday  in  Jda^chj  and  the  other  upon  the  First  Wednes- 
day in  November ;  and  at  such  First  Meeting,  and  at  all 
other  Meetings  of  the  Board,  Three  of  the  Members  shall 
be  a  Quorum,  with  Power  to  act  in  all  the  Matters  hereby 
committed  to  the  Board ;  and  the  Board  shall  have  Power 
to  adjourn  for  such  Time  and  to  such  Place  as  they  shall 
see  fit,  and  to  hold  Special  or  pro  re  nata  Meetings,  which 
may  be  called  by  the  Secretary  in  such  Manner  as  the 
Board  shall  direct ;  and  at  all  Meetings  of  the  Board  the 
Chairman  shall  have  both  an  original  and  a  casting  Vote. 
Power  to        VI.  It  shall  be  lawful  to  the  Board,  as  often  as  they 
Board  to    deem  fit,  to  appoint  any  Two  or  more  of  their  Number  as 
mittoes?""*  Committee  for  the  Purposes  of  this  Act,  or  for  any  Part 
of  such  Purposes  as  the  Board  may  direct,  and  if  more 
than  Two  to  fix  the  Number  of  such  Committee  that  shall 
be  sufficient  to  transact  Business ;  and  it  shall  be  lawAil 
for  such  Committee,  in  transacting  the  Business  committed 
to  them,  to  exercise  all  the  Powers  necessary  for  that 
Purpose  which  are  by  this  Act  given  to  the  ^ard ;  and 
such  Committee  shall  report  to  the  Board  at  such  Time  or 
Times  as  the  Board  shall  direct,  and  failing  such  Direction 
shall  report  to  the  Board  at  its  next  General  Statutoit 
Meeting. 
Commis-        VII.  Everv  Commissioner  shall,  before  he  acts  in  the 
«^^^j^«- Execution  of  his  Duty,  take  an  Oath  to  the  following 
touo^the  Effectt ;  (that  is  to  say,) 

fo»owing  ^lA.B.  do  swear.  That  I  will  discreetly,  impartisllv, 
and  faithfullv  execute  all  the  Trusts  and  Powers  committed 
to  me  by  virtue  of  an  Act  of  Parliament  passed  in  the 
Twenty-first  Year  of  the  Reign  of  Her  Majes^r  Qneen 
Victoria,  intituled  [here  inset  t  the  Title  of  this  Act],  and 
that  I  will  keep  secret  all  such  Matters  as  shall  come  to  my 
Knowledge  in  the  Execution  of  my  office,  except  when  re- 
quired to  divulge  the  same  by  legal  Authority,  or  so  fcr 
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as  I  shall  feel  myself  called  upon  to  do  so  for  the  better 
Execution  of  the  Duty  imposed  upon  me  by  the  said  Act. 

*  So  help  me  GOD/ 
Which  Oath  it  shall  be  lawful  for  the  Lord  Justice-Gene- 
ral of  Scotland  to  administer. 

VIII.  The  Commissioners  shall  not  derive  any  Profit  orCommis- 
Emolument  for  the  Discharge  of  the  Duties  of  their  Office,  Jj^^J^Jf^^^* 
excepting  as  herein  mentioned,  nor  shall  they  be  personally  Profit  for 
responsible  for  anything  done  bond  fide  in  the  Execution  of  ^jj'^^" 
this  Act,  or  in  the  Exercise  of  the  Powers  herein  contained,  Duties  6f 
and  the  paid  Commissioners  shall  devote  their  whole  Time  ^*"^^®^«' 
to  the  Duties  of  the  said  Office. 

IX.  The  Board,   over  and  above  the   Powers  hereby  Powers  of 
specially  committed  to  them,  shall  have  the  Superinten-^®™'jjj*" 
dence,    Management,   Direction,   and  Regulation   of   all 
Matters  arising  under  this  Act  in  relation  to  Lunatics,  and 

to  Pvblicy  PHvaUy  and  District  Asylums,  and  to  every 
House  in  which  a  Lunatic  is  kept  or  detained  under  an 
Order  of  the  Sheriff,  as  herein-afler  provided,  and  shall 
have  the  Power  of  granting  or  refusmg  Licences  to  the 
Proprietors  of  Private  Asylums,  and  of  renewing  or  trans- 
femng  any  such  Licences,  and  of  recalling  or  suspending 
the  same ;  and  it  shall  be  lawfiil  for  the  Board  from  Time 
to  Time  to  make  and  establish  such  Rules  and  Regulations 
as  they  may  deem  necessary  towards  the  good  Order  and 
Management  of  all  Private  and  District  Asylums,  and  the 
Conduct  and  Dutiesof  the  Superintendents,  Officers,  and  Ser- 
vants thereof,  and  of  the  Inspectors,  Secretary,  Clerk,  Officers, 
and  Servants  appointed  under  the  Authority  of  this  Act,  and 
to  enforce  such  Rules  and  Regulations,  by  Forfeiture  of  the 
Licence  of  any  Party  not  observing  the  same,  and  by  Re- 
covery of  the  Penalties  authorized  by  this  Act :  Provided 
always,  that  all  such  Rules  and  Regulations  shall,  before 
being  put  into  execution,  be  approved  of  by  One  of  Her 
Majesty's  Principal  Secretaries  of  State,  and  such  Rules 
and  Regulations  shall  also  be  submitted  to  both  Houses  of 
Parliament,  if  Parliament  be  then  sitting,  and  if  Parlia- 
ment be  not  sitting,  then  within  Fourteen  Days  after  the 
Meeting  of  the  next  Session  of  Parliament :  Provided  also, 
that  nothing  in  this  Act  contained,  unless  where  otherwise 
snecially  provided,  shall  be  construed  to  extend  to  any 
Public  Asylum  existing  or  in  course  of  Erection  at  the 
passing  of  this  Act,  further  than  to  enable  the  Board  to 
authorize  and  regulate  the  Inspection  and  Visitation  of 
such  Asylums,  and  to  make  and  enforce  such  Rules  and 
Begulations  as  they  shall  think  necessary  in  relation  to 
the  Books  or  Minutes  to  be  kept  or  made,  and  the  Returns 
of  the  Entries  therefrom  to  be  made   to  the  Board  by 
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the  Persons  having  the  Management  and  Care  of  such 
AjBylams. 
Pablie  JL,  Provided  further,  That  all  such  Public  Asylums  as 

fowide?    ^^y  ^  endowed^  founded,  or  established  after  the  passing 
after  iMu»-  of  this  Act,   and   all  Additions  to  any  e3U8ting  Public 
Act  to  be'  -^y^^"^  ^^  ^  hereafter  made,  shall  be  under  and  subject 
aabject      to  such  and  the  like  Powers  and  Pro\'isions  as  existing 
to  it.         Public  Asylums  are  by  this  Act  made  subject  to. 
Commie-        XI.  It  shall  be  lawful  for  the  Board  to  institute,  in  such 
mmy^lMtt-  ^°"®^  ^  ^^^J  shall  think  fit,  an  Investigation  or  Inquirr 
tote  In-  ~  into  any  Case  railing  under  the  Provisions  of  this  Act  wbich 
qniriee,  and  they  shall  think  it  necessary  or  proper  to  inquire  into;  and 
Witneieee,  m  any  Case  in  which  it  shall  be  necessary  to  obtain  £vi- 
and  ex.     deuce,  it  shall  be  lawful  for  the  Board,  from  Time  to  Time 
them  on     ^  they  shall  see  Occasion,  with  the  Concurrence  of  the 
O*^.        Lord  Advocate  of  Scotland  for  the  Time  being,  or  the 
Solicitor  General  for  Scotland  for  the  Time  being  acting 
for  and  in  the  Name  of  the  Lord  Advocate,  to  require,  by 
Summons,  according  to  the  Form,  as  nearlv  as  may  be,  of 
Schedule  (A.)  hereunto  annexed,  and  which  Summons,  as 
well  as  the  Kzecution  and  Service  Copy  thereof,  may  be 
either  printed  or  written,   or  partly  printed  and  partly 
written,  any  Person  to  appear  before  them  to  testiiH'on 
Oath  touching  any  Matter  respecting  which  they  are  bj 
this  Act  authorized  to  inquire,  which  Oath  the  Chairman 
of  the  Board  is  hereby  autnorized  to  administer ;  and  such 
Summons  shall  contain  a  Warrant  to  Messengers  at  Arms 
and  Sheriff  Officers  to  serve  the  same ;  and  it  shall  be  law- 
ful for   any  Messenger  at   Arms  or  Sheriff    Officer  to 
serve  such  Summons  personally,  or  at  the  Dwelling-Piace 
of  the   Person   named  therein,  in  the   same  Form  and 
Manner  as  Summonses  and  Citations  may  be  served  a^ 
cording  to  the  Law  of  Scotland;  and  any  Person  who  shall 
not  appear  before  the  Board  pursuant  to  such  Summon^ 
or  shall  not  assign  some  reasonable  Excuse  for  not  appea^ 
ing,  or  shall  appear  and  refuse  to  take  the  Oath  or  to  be 
examined,  shall,  on  being  convicted   thereof  before  the 
Sheriff,  or  before  a  Justice  of  the  Peace  of  the  County  or 
Ma^strate  of  the  Burgh  within  which  such  Person  has  bis 
ordinary  Residence,  or  of  the  County  or  Burgh  within 
which  such  Person  shall  have  been  by  such  Summons  re- 
quired to  appear  and  give  Evidence,  for  every  such  Neglect 
or  Refusal  forfeit  a  Sum  not  excee(Ung  Thirty  Pounds. 
Payment  of     XII.  It  shall  be  lawful  for  the  Board  to  direct  the 
o  *lrS!**   Secretary  to  pay  to  any  Witness  summoned  as  aforesaid 
nesBeB.       the  reasonable  Expenses  of  his  Appearance  and  Attendance 
in  pursuance  of  such  Summons,  and  the  same  shall  be 
deemed  to  be  Expenses  incurred  by  the  Board  in  the  EiS" 
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cution  of  this  Act,  and  be  taken  into  account  and  paid 


accordingly, 
XIII  It 


XIII.  It  shall  be  lawful  for  Her  Majesty  to  appoint  a  Power  to 
fit  Person  to  be  Secretary  to  the  Board,  to  whom  there j^^'J^^'^*" 
shall  be  paid  such  Salary,  not  exceeding  Five  hundred  appoint  a 
Pounds /)er  Annunij   as   shall  be  fixed  by   the  Commis- ^^'^'•^y- 
rioners  of  Her  Majesty's  Treasury;  and  snch  Secretary, 

and  every  Secretary  to  be  hereafter  appointed,  shall  be  re- 
moveable  from  his  Office  by  Her  Majesty,  on  the  Applica* 
tion  of  the  Board ;  and  upon  the  Death,  Resignation,  or 
Removal  of  any  such  Secretary,  Her  Majesty,  and  Her 
Heirs  and  Successors,  shall  appoint  a  Secretary  in  the 
Boom  of  the  Secretary  so  dying,  resigning,  or  being  re- 
moved; and  the  Secretary  shall  perform  such  Duties  in 
the  Execution  of  this  Act  aa  the  Board  shall  direct,  and 
shall  in  all  respects  be  subject  to  the  Inspection,  Direction, 
and  Control  of  the  Board ;  and  each  Secretary  shall  find 
sufficient  Security  for  his  Intromissions  and  Management 
to  the  Satisfaction  of  the  Board. 

XIV.  The   Secretary  shall   annually  transmit   to  the  Secretary 
Commissioners  of  Her  Majesty^s  Treasurv,  and  there  shall  J|^^^g. 
be  annually  laid  before  both  Houses  of  !rarliament,  a  Re- turns, 
tnm  exhibiting  the  number  of  Orders  granted   by   the 
Sheriffs  for    Admission    of    Lunatics    into    any   Public, 
Private,  or  District  Asylum  or  House,  stating  the  Asylum 

or  House  to  which  such  Order  was  sent,  also  the  Number 
of  Licences  granted  by  the  Board  for  the  Continuance, 
Establishment,  or  Renewal  of  Private  Asylums,  and  the 
Transfer  of  any  such  Licence  from  any  one  Asylum  to 
another,  and  describing  such  Public,  Private,  and  District 
Asylums  by  their  respective  Localities,  and  stating  the 
Names  of  the  Superintendents  of  each  Asylum,  and  show- 
ing also  the  Number  of  Patients,  Male  and  Female,  re- 
ceived into  and  discharged  from  each  Asylum,  or  removed 
or  transferred  from  any  one  House  to  another,  classifying 
those  discharged  into  Three  Divisions  of  "  Cured,"  "  Re- 
lieved,** and  **Unafiected  by  Treatment,"  during  the 
preceding  Year. 

XY.  The  Secretary  shall,  under  the  Directions  of  the  Secretary 
Board,  keep  regular  Books  and  Minutes  of  all  the  Proceed- ^^^^^P 
in^  of  the  Board,  and  accurate  Accounts  of  all  Monies  re^  Minutes, 
ceived  and  paid  by  the  Board  or  Secretary,  and  of  all^onte*;",^^ 
Charges  and  Expenses  incurred  under  or  by  virtue  of  or  Accounts 
m  the  Execution  of  this  Act ;  and  such  Account  shall  be^^^®/*{?j^ 
njade  up  to  the  First  Day  of  August  in  each  Year,  andniSie^uT 
shall  be  signed  by  the  Chainnan  of  the  Board  and  by  One^.«  9°"*- 
of  the  paid  Commissioners,  and  shall  specify  the  several  of  ^eTm- 
Heads  of  Charge  and  Expenditure,  and  be  transmitted  tos"ry»&c. 
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the  Commissioners  of  Her  Majesty's  Treasury,  who  shall 
thereupon  audit  such  account,  and  may,  if  they  shall  deem  it 
expedient,  and  where  not  inconsistent  with  any  other  Pro- 
vision of  this  Act,  direct  the  Balance  (if  any)  to  be  paid 
into  the  Exchequer  to  the  Account  of  the  Consolidated 
Fund  ;  and  an  Aostract  of  such  Accounts  shall  be  laid  be- 
fore Parliament  on  or  before  the  Twenty-fifth  Day  of 
March  in  each  Year,  if  Parliament  be  then  sitting,  or  if 
Parliament  be  not  then  sitting,  then  within  One  Month 
after  the  next  sitting  of  Parliament. 
Power  to        XVI.  It  shall  be  lawful  for  the  Board  to  appoint  a 
a  ^^^t^a    ^'^''^J  ^  whom  there  shall  be  paid  a  Salary  not  exceeding 
(Serk.       One  hundred  and   fifty   Pounds  per  Annutny  and  such 
Clerk  shall  be  removeable  irom  his  Office  by  the  Board ; 
and  upon  the  Death,  Resignation,  or  Bemoval  of  any  such 
Clerk  the  Board  shall  appoint  a  Clerk  in  his  Boom ;  and 
every  such  Clerk  shall  perform  such  Duties  in  the  Execu- 
tion of  this  Act  as  the  Board  shall  require  of  him,  and 
shall,  in  the  Performance  of  his  Duties,  and  in  all  respects, 
be  subject  to  the  Inspecticfn,  Direction,  and  Control  of  the 
Board ;  and  each  Clerk  shall,  when  so  required  by  the 
Board,  find  sufficient  Security  for  his  Intromissions  and 
Management  to  the  Satisfaction  of  the  Board. 
Duties  of       X  vll.  The  Board  shall,  as  soon  after  their  First  Meet- 
Commis-    Jng  as  may  be  convenient,  make  General  Rules  for  the 
Inspection  and  Visitation  of  Public,  Private,  and  District 
Asylums ;  and  it  shall  be  the  Duty  of  the  Two  paid  Com- 
missioners to  visit  and  inspect,  at  least  Twice  in  each  Year, 
all  the  Public  and  Private  and  District  Asylums,  and 
every  Outhouse,  Place,  or  Building  thereto  belonging,  and 
every  House  in  which  any  Lunatic  is  detained  under  any 
order  of  a  Sherifif ;  and  at  each  such  Visitation  they  shall 
examine  and  inquire  into  the  Condition  of  the  Lunatics 
then  confined  in  such  Asylum  or  House,  and  also  whether 
any  Coercion  or  Restraint  has  been  imposed  on  any  such 
Lunatics,  and  shall  record  in  the  Patients-Book  of  such 
Asylum  the  State  of  the  Health  generally,  as  well  mental 
as  bodily,  of  such  Lunatics,  and  what  Coercion  or  R^ 
straint  has  been  imposed  upon  any  such  Lunatics,  and  the 
Cause  thereof,  and  specially  such  particular  Cases  as  may 
appear  to  them  to  require  Remark,  and  they  shall  also  in- 
quire into  the  Particulars  of  the  Management  and  the 
Condition  of  each   Asylum,   as  to  its   State  of  Repair, 
Heating,  Ventilation,  Cleanliness,  Supply  of  Water,  Diet, 
and  otherwise,  and  shall  see  that  the  Number  of  Patients, 
of  whom  a  correct  List  shall  be  furnished  to  them  by  the 
Superintendent  of  each   Asvlum,   does    not  exceed   the 
Number  for  which  the  Asylum  is  licensed,  and  that  the 
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Books  or  Registers  hereby  directed  to  be  kept   in  each 
Asylum  are  regularly  and  correctly  kept ;  and  each  Indi- 
vidual in  the  Management  of  any  such  Asylum  or  House, 
or  connected  therewith^  shall  disclose  to  the  said  Com- 
missioners or  either  of  them  every  Particular  in  relation  to 
the  keeping  and  Management  thereof,  and  the  Care  of  the 
Lunatics  therein,  into  which  they  shall  think  fit  to  inquire; 
and  the  said  Commissioners  shall  record  in  a  Book  to  be 
kept  by  them  all  Inspections,  stated  and  occasional,  made 
by  them,  and  the  Particulars  thereof,  and  shall  communi- 
cate the  same  from  Time  to  Time  to  the  Board,  for  their 
Information  ;  and,  in  addition  to  the  stated  Inspections  be- 
fore mentioned,  the  said  Commissioners  shall  on  all  Occa-- 
sions  make  any  particular  Visitation  or  Inquiry  which 
they  may  think  fit  into  the  Condition  of  any  Public, 
Private,  or  District  Asylum  or  House,  or  any  special  Cir- 
cumstance therewith  connected,  and  shall  also  be  entitled, 
by  Night  or  by  Day,  to  visit  any  such  Asylum  or  House, 
and  to  report  to  the  Board  the  Condition  thereof:  and  a 
Copy  of  all  Entries  of  the  said  paid  Commissioners,  of  the 
Sheriff  and  Justices  of  the  Peace,  and  of  the  Medical  In- 
spectors herein-after  appointed   under  this   Act,   in   the 
Patients-Book  of  such  Asylum,  shall  be  transmitted  to  the 
Board  by   the   Superintendent   of  such   Asylum  within 
Eight  Days  after  such  Entries  respectively  are  made,  under 
a  penalty  not  exceeding  Ten  Pounds  for  each  Offence  in 
case  of  Failure. 

XVIH.  The  Commissioners  shall   and  may,  once  orcommis- 
oftener  in  each  Year,  on  such  Day  or  Days,  and  at  such^j^jJ^J^^^^ 
■  Hours  in  the  Day  or  Night,  and  for  such  Length  of  Time  Sol  in""'" 
as  they  shall  think  fit,  visit  any  Prison  in  which  there  shall  P'*^"** 
he,  or  be  alleged  or  supposed  to  be,  any  Lunatic,  and  shall 
make  all  such  Inquiries  as  to  the  Lunatics  in  such  Prison 
as  they  shall  deem  proper,  or  as  the  Board  may  direct, 

XiA.  The  Commissioners  shall  and  may,  on  such  DaycommiB- 
or  Days,  and  at  such  Hours  in  the  Day  or  Night,  and  ft>r«^jJ«JJ^_ 
such  Length  of  Time  as  they  shall  think  fit,  visit  all  Poor-housee. 
houses  in  which  there  shall  be,  or  be  alleged  or  supposed  to 
l>e,  any  Lunatic,  and  shall  inquire  whether  the  Provisions 
of  the  Law  as  to  Lunatics  have  been  carried  out  in  the 
Parish  in  which  any  such  Poorhouse  shall  be  situate,  and 
also  as  to  the  Dietary,  Accommodation,  and  Treatment  of 
the  Lunatics  in  each  such  Poorhouse,  and  shall  report  in 
Writing  thereon  to  the  Board. 

XX.  It  shall  be  lawful  for  the  Board,  where  they  shall  ^ommw- 
deem  it  necessary  for  the  beneficial  Execution  of  the  Pur- may  take 
poses  of  this  Act,  to  take  the  Assistance  of  such  Medical  ^»Jj*j*?J2 
Persons  as  may  be  required,  and  the  Expense  attending  peisons. 


64  20'  AND  21'  VICTORLE,  CAP.  71. 

such  Assistance  shall  be  defrayed  in  the  Manner  in  which 
the  Allowance  of  Medical  Persons  to  be  employed  by  the 
Board  and  the  Sheriff  are  herein-after  directed  to  be  de- 
frayed. 
Secretary       XXI.  If  it  shall  appear  to  One  of  Her  Majesty's  Princi- 
may'aS.    P^  Secretaries  of  State  to  be  necessary  for  the  Dtschai^ 
point  One  of  the  Duties  imposed  by  this  Act,  he  shall  have  Power  to 
Meii^     appoint,  for  such  Period  as  he  shall  think  fit,  One  or  more 
Persons  to  Medical  Persons,  not  exceeding  Two  in  all,  to  be  Deputy 
^Deputy  Commissioners  under  this  Act,  and  shall  take  the  Oath 
sioners.     prescribed  to  be  taken  by  the   Commissioners,  and  such 
Deputy  Commissioners  shall  have  such  of  the  Powers  of 
the  Commissioners,  and  shall  perform  such  Duties  as  the 
Board  may  direct ;  and  such  Deputy  Commissioners  shall 
receive  a  Salary  not  exceeding  Five  Hundred  Pounds  per 
Annum  each,  to  be  paid  in  like  Manner,  and  out  of  the 
like  Fund,  as  the  other  Salaries  payable  under  this  Act; 
provided  always,  that  no  such  Appointment  shall  subsist 
afler  the  expiration  of  Five  Years  nrom  the  passing  of  this 
Act. 
Board  to        XXII.  The  General  Board  of  Commissioners  in  Lunacy 
f1^  Y*^  for  Scotland  appointed  by  this  Act  shall  exist  for  Five 
and  the    '  Years  from  ana  after  the  First  Day  of  January  One  then- 
paid  Com-  g^nd  eight  hundred  and  fifly-eight,  and  no  longer ;  and 
to  be  the    from  and  after  the  Expiration  of  said  Period  of  Five  Years 
J?*P«cto"  the  Two  paid  Commissioners  then  acting  under  this  Act 
Lunacy.     s^sM  become  Inspectors  General  in  Lunacy  for  Scotland^ 
subject  to  the  Orders  and  Direction  of  One  of  her  Ma- 
jesty's Principal  Secretaries  of  State ;  and  the  said  Inspec- 
tors General  shall  have  all  the  like  Powers  and  Duties  of 
Visitation,  and  Inspection  of  Public,  Private,  and  District 
Asylums,  and  Houses  in  Terms  of  this  Act,  and  of  Prisons 
and  Poorhouses,  and  generally  of  all  Houses  and  Places  in 
which  any  Lunatic  is  kept,  which  are  by  this  Act  conferred 
upon  the  Board,  and  shall  do  and  perform  all   Duties  in 
connection  with  the  Objects  of  this  Act  which  may  be  pre- 
scribed to  them  from  lime  to  Time  by  such  Secretarj'of 
•  State,  and  all  Notices  reauired  by  this  Act  to  be  given  to 
the  Board  or  to  the  paid  Commissioners  shall  thencefor- 
ward be  given  to  the  said  Inspectors  General,  and  they 
shall  be  paid  for  the  Performance  of  their  said  Office  of 
Inspectors  General  under  this  Act  such  Salary  not  exceed- 
ing One  thousand  Pounds  per  Annum  as  shall  be  fixed  by 
the  Commissioners  of  Her  Majesty's  Treasury ;  and  on  the 
Occurrence  of  any  Vacancy  in  any  such  Office  of  Inspector 
General  the  same  shall  be  filled  up  by  Her  Majesty  and 
Her  Heirs  and    Successors;    and  every  such  Inspector 
General  so  to  be  appointed  shall  take  such  Oath  as  is  by 
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this  Act  directed  to  be  taken  by  the  Commissioners  under 
this  Act,  which  Oath  it  shall  be  lawful  for  the  Lord  Jus- 
tice-General of  Scotland  to  administer. 

XXIII.  From   and  after  the   Expiration  of  the  said  After  Five 
Period  of  Five  Years  it  shall  be  lawful  to  One  of  HerJ^^^} 
Majesty's  Principal   Secretaries  of  State   from   Time  to  state  mty 
Time  to  empower  the  Inspectors  General  to  exercise,  in  *"y  t^'iJi^c- 
Casein  which  he  shall  consider  it  necessary,  the  Powers  tor  Gene-' 
of  the  Board  in  regard  to  enforcing  any  General  Regula-''?^^®"'*- 
tionsnnade  by  the  Board,  or  in  regard  to  providing  the  re- of^Board. 
quisite  Accommodation  for  Lunatics  in  any  District,  or  in 

regard  to  the  Citation  and  Examination  of  Witnesses,  and 
generally  any  of  the  special  Powers  of  the  Board  which  the 
Circamstances  of  the  particular  Case  may  seem  to  require ; 
and  from  and  after  tne  same  Period  of  Five  Years  the 
Power  of  granting  Licences  under  this  Act  shall  be  vested 
in  the  Sheriff,  who  shall  exercise  all  the  Powers  of  the 
Board  in  that  Matter :  Provided  always,  that  no  Licence 
shall  be  granted  without  a  Certificate  from  the  Inspectors 
General  that  it  should  be  granted,  and  no  Licence  shall  be 
continued  if  the  Inspectors  General  report  to  the  Sheriff 
that  it  ought  to  be  discontinued ;  and  the  Sheriff  Clerk 
shall  receive  and  account  in  Exchequer  for  all  the  Fees 
and  Duties  herein-before  provided  in  respect  of  Licences. 

XXIV.  Every  Person  appointed  to  be  Secretary,  Clerk,  Oath  to  be 
or  Medical  or  District  Inspector  under  this  Act  shall,  be-^^®^J^y^ 
fore  he  acts  in  the  Execution  of  his  Duty  as  such  Secre- fore  acting, 
tary,  Clerk,  or  Inspector,  take  an  Oath  to  the  following 

Effect ;  (that  is  to  say,) 

I,  A,  B.  do  swear.  That  I  will  faithfully  execute  all 
such  Trusts  and  Duties  as  shall  be  committed  to  my 
Charge  as  Secretary  [or  as  Clerk,  or  as  Medical  or  District 
Inspector,  <xs  the  case  may  &«,]  to  the  Board  of  Lunacy  for 
Scotland,  and  that  I  will  keep  secret  all  such  Matters  as 
shall  come  to  my  Knowledge  in  the  Execution  of  the 
Duties  of  the  said  Office  (except  when  required  by  legal 
Authority  to  divulge  the  same). 

*  So  help  me  GOD.' 
And  which  Oath  it  shall  be  lawful  for  the  Chairman  of  the 
Board  to  administer. 

XXV.  It  shall  be  lawful  for  the  Sheriff  at  all  Times  to  sheriff  to 
visit  and  inspect,  either  alone  or  with  some  Medical  Per- J|fgp*"^^ 
son,  every  Public,  Private,  and  District  Asylum  and  House  Asylums, 
within   his  Jurisdiction  in  which  any  Lunatic  is  kept  or 
detained  under  any  Order  of  the  Sheriff,  and  to  institute 
Inouiry  into  the  Care  and  Management  of  such  Asylums 

ana  Houses,  and  into  the  Conduct  of  the  Superintendents, 
Medical  Persons,  Officers,  and  Servants  therein  or  con- 
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nected  therewith,  and  he  shall  insert  in  the  Patient-Book 
of  such  Asylum  or  House  any  Observations  which  he  may 
deem  necessary. 
Justices  of      XXVI.  It  shall  be  lawful  for  the  Justices  of  the  Peace 
S^isHimd^^  every  County  to  appoint,  at  a  Quarter  Sessions  of  the 
inspect      Peace  to  be  held  annually  on  the  same  Day  on  which  the 
Asylums.   Michaelmas  Meeting  of  the  Commissioners  of  Supply  takes 
place,  any  Three  of  their  Number  to  visit  and  inspect  any 
Public,  Jrrivate,   or    District    Asylum  situated    in   such 
County,  and'  insert  in  the  Patients-Book  of  siich  Asylam 
such  Observations  as  they  may  deem  necessary. 
Lieeneet       And  with  respect  to  the  licensing  of  Private  Asylams, 
•^^^^jj^and  to  Orders  for  the  Reception  of  Lunatics,  and  Medical 
fuuiOiYJerf,  Certificates,  under  this  Act,  be  it  enacted  : 
"^^^     XXVII.  All  Private  Asylums  shall  be  licensed  by  the 
— .'     Board,  such  Licences  being  granted  to  the  Superintendent 
«ition*^r'  ^^  ^^  Asylum  ;  and  all  Applications  for  Licences  to  keep 
Scence^'  Private  Asylums,  and  Applications  for  Leave  to  transfer 
Plan  of  the  any  Licence  from  anyone  House  or  Asylum  to  another, 
be'exhi-     ^ball  be  made  to  the   Board;  and  with  the  Application 
bited.        there  shall  be  laid  before  them  a  Statement  of  tne  Name 
and  Qualification  of  the  Superintendent,  with  a  Plan,  upon 
such  Scale  as  the  Board  shall  direct,  of  any  House  nsea  or 
proposed  to  be  used  as  a  Private  Asylum,  showing  accurately 
theNnmber  and  Dimensions  of  the  Apartments,  andOfiiceSj 
and  Airing  Places,  and  the  Courts,  Gardens,  and  other  Ac- 
commodations, with  a  Statement  as  to  the  Supply  of  Water, 
and  all  further  Particulars  which  the  Board  may  require 
to  be  communicated  ;  and  such  Application  shall  state  also 
the  greatest  Number  of  Lunatics  of  each  Sex  proposed  to 
be  received  into  such  House ;  and  if  any  Alteration  shall 
at  any  Time  be  made  on  any  such  House  and  Premises 
between  the  first  granting  of  any  Licence  for  the  same  and 
the  subsequent  Kenewals  of  such  Licence,  such  Alterations 
shall  be  fully  and  distinctly  stated  and  exhibited  upon  a 
Plan  when  the  Application  for  the  Renewal  is  made. 
Licences  to     XXVHI.  Every  Licence  to  be  granted  by  the  Board 
be  granted  ghall  be  according  to  the  Fonn  in  the  Schedule  CB.)  here- 
Boardac-  '^tito   annexed,   or  as  near  thereto  as  conveniently  roay 
cording  to  be,  and  shall  bear  a  Stamp  denoting  a  Duty  of  Ten  Shil- 
8ched.(B).^l^°^9  and  shall  be  granted  for  such  Period,  not  exceeding 
Thirteen  Months,  as  the  Board   shall  think  fit ;  and  for 
eveiy  Licence  to  be  so  granted  (exclusive  of  the  Sum  to  be 
paid  for  the  Stamp)  there  shall  be  paid  to  the  Secretary  the 
Sum  of  Ten  Shillings  and  no  more  for  everj'  Patient,  not 
being  a  Pauper,  and  the  Sum  of  Two  Shillings  and  Six- 
pence and  no  more  for  every  Patient,  being  a  Pauper,  pn>- 
posed  to  be  received  into  such  House,  and  if  the  total 


LUNATICS  (SCOTLAND).  67 

arnonnt  of  such  Sams  payable  to  the  Secretary  shall  not 
amount  to  the  Sum  of  Fifteen  Pounds,  then  so  much  more 
for  each  Patient  in  proportion  to  the  above  Charges  of  Ten 
Shillings  and  Two  Shillings  and  Sixpence  as  will  make  np 
the  Sum  of  Fifteen  Pounds ;  and  no  such  Licence  shall  be 
deh'vered  until  the  Sum  of  Fifteen  Pounds  at  least  shall  be 
paid  for  the  same  :  Provided  always,  that  if  the  Period  for 
which  the  Licence  is  granted  shall  be  less  than  Thirteen 
Months,  it  shall  be  lawful  for  the  Board  to  reduce  the  Pay- 
ment proportionably  as  they  shall  think  just,  and  the  said 
Duty  of  Ten  Shillings  shall  be  under  the  Care  and  Ma- 
nagement of  the  Commissioners  of  Inland  Revenue,  and  be 
subject  to  all  the  Kules  and  Regulations  applicable  to 
Stamp  Duties. 

XXIX.  In  any  Case  in  which  the  Board  shall  refuse  to  in  case  of 
grant  Renewal  of  a  Licence,  the  Board  may  continue,  with- renew   *" 
oat  any  further  Payment,   such  existing  Licence  for  a  Licence, 
Period  not  exceeding  Three  Months   from  the  Date  atL*Jl^^^ 
which  the  same  would  expire ;  and  during  the  Period  of  may  be 
such  Continuation  the  Asylum  in  respect  of  which  the  Ap-^®"^^.^^ 
plication  is  made,  and  the  Superintenaent,  Medical  Persons, 
Officers,  and  Servants  thereof,  shall  be  under  and  subject 

to  all  the  Regulations  imposed  upon  such  Asylums  by 
this  Act  in  the  same  Manner  as  if  tne  existing  Licence  had 
been  renewed. 

XXX.  If  any  Person  to  whom  any  Licence  shall  have  Licence 
been  panted  under  this  or  the  said  recited  Acts  shall  be-^„J^jjy 
come  mr^pable  of  keeping,  or  be  desirous  to  discontinue  be  trans- 
keeping,  tne  Asylum  in  respect  of  which  such  Licence  was^*"*^* 
granted,  or  shall  die,  it  shall  be  lawful  to  the  Board,  on 
Application  to  that  Effect,  to  transfer  such  Licence,  if  the 

Board  shall  think  fit,  for  the  Term  then  unexpired  of  such 
Licence,  to  such  Person  as  the  Board  shall  in  Writing 
approve,  and  such  Licence  shall  be  held  to  be  unexpired 
and  good  and  efficient  from  its  original  Date  ;  and  in  case 
of  a  Licence  grauted  to  Two  or  more  Persons,  such  Licence, 
in  the  event  of  the  Death  of  any  One  or  more  of  such 
Persons,  shall,  subject  to  the  Provisions  of  this  Act,  remain 
in  force  to  the  Survivors  or  Survivor  of  such  Persons  until 
the  Expiration  thereof. 

XX  aL  For  every  Order  to  be  granted  by  the  SheriffSnms  to  be 
for  the  Admission  of  a  Patient,  not  being  a  Pauper,  iuto^^r|je^''of 
any  Public  Asylum,  there  shall  be  paid  for  the  general  Admission 
Purposes  of  this  Act  the  Sum  of  Five  Shillings;  and  for^^j'^^*; 
every  such  Order  for  the  Admission  of  a  Pauper  Patient 
there  shall  be  paid  for  the  like  Purpose  the  Sum  of  Two 
Shillings  and  Sixpence ;  and  such  Sums  shall  be  paid  to 
the  Sheriff  Cleric,  and  shall,  from  Time  to  Time  as  the 
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Board  shall  direct,  be  remitted  bj  the  Sheriff  Clerk  to 
the  Secretary;  and  every  Sheriff  Clerk  failing  to  make 
such  Kemittance  shall  be  subject  to  a  Penalty  not  exceeding 
Ten  Pounds  for  each  Offence. 
Monies  re-     XXXII.  All  Monies  received   for  Licences,  and  for 
ceivcd  for  Orders  of  Admission,  and  for  Searches  to  be  made  in  pur- 
&c.!°to^e  suance  of  this  Act,  as  after  mentioned,  shall  be  retained  by 
applied  in  the  Secretary,  and  be  applied  by  him  in  or  towards  de- 
Saiaries'^  fraying   the   Salaries  ana  also   the  travelling  and  other 
and  otiier  reasonable  Expenses  of  the  Commissioners,  ana  the  Salaries 
of*^t*^   and  Allowances  of  the  Secretary  and  Clerk,  and  of  the  In- 
spectors and  Medical  Persons  employed  by  the  Board  or 
by  the  Sheriff  in  examining  and  visiting  Lunatics,  or  Per- 
sons supposed  to  be  Lunatics,  as  well  before  as  after  their 
Detention,  and  the  Expenses  attending  the  same,  and  the 
Expense  of  providing  a  Place  for  the  OflSce  of  the  Board, 
and  for  the  necessary  Accommodation  of  them,  and  the 
Secretary,  Officers,  and  Servants  of  the  Establishment, 
and  also  Stationery,  Postages,  and  other  Office  Expenses ; 
and  in  the  event  of  their  being  in  any  Year  any  Surplus  of 
such  Monies,  after  providing  for  the  Salaries  and  Expenses 
aforesaid,  such  Surplus  shall  be  paid  to  and  divided  among 
the  District  Boards,  for  the  Purposes  of  this  Act,  in  the 
Proportion   of  the    Sums  raised  oy   each   such   District 
Board  for  the  Purposes  of  this  Act  in  the  Year  in  which 
such  Surplus  arises  ;  and  all  Monies  payable  and  that 
shall  be  paid  under  this  Act  to  the  Board  or  the  Secretary 
shall  be  lodged  in  an  Account  to  be  opened  in  one  of  the 
Banks  of  Issue  in  Scotland^  and  the  Payments  thereout 
shall  be  made  by  Orders  which  shall  be  signed  by  the 
Board  ;  provided  that  the  Accounts  for  all  such  Expendi- 
ture shall  be  audited,  passed,  and  authenticated  as  the 
Board  may  direct. 
Balance  of      XXXIIL  It  shall  be  lawful  for  the  Commissioners  of 
overUe-    Her  Majesty's  Treasury,  and  they  are  hei'eby  directed  and 
ceiptomay  empowered,  from  Time  to  Time,  on  Application  to  them 
of  fioni^'^by  the  Board,  to  cause  to  be  issued  and  paid  to  the  Secre- 
tobevotedtary,   out  of  Monies   to  be  voted   for  that  Purpose  by 
m^nt^'**"  Parliament,  such  a  Sum  of  Money  as  the  Board  shall  in 
such  Application  have  certified  to  be  requisite  to  pay  and 
Discharge  so  much  of  the  Salaries,  Costs,  Charges,  and 
Expenses  herein-before  directed  to   be  paid   oot  of  the 
Monies  received  for  Licences,  and  otherwise  as  afoi^esaid, 
as  such  Monies  shall  in  each  or  any  Year  be  inadequate  to 
pay,  and  the  Secretary  shall  thereupon  apply  such  Monev, 
under  the  Directions  of  the  Board,  in  or  towards  the  Pay- 
ment or  Discharge  of  such  Salaries,  Costs,  Charges,  and 
Expenses  respectively ;  and  it  shall  be  lawful  for  the  Com- 
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missioners  of  H«r  Majesty's  Treasnry,  from  Time  to  Time, 
on  the  Recommendation  of  the  Bosuxl,  to  advance  by  way 
of  Imprest  to  the  Secretary  such  Sum  or  Sums  of  Money 
as  to  such  Commissioners  of  Her  Majesty's  Treasury  may 
appear  requisite  and  reasonable  for  or  towards  the  Pay- 
ment or  Discharge  of  all  or  any  such  Salaries,  Costs, 
Charges,  or  Expenses  as  aforesaid,  such  Sum  or  Sums  to 
be  accounted  for  in  the  then  next  Account  to  be  furnished 
to  the  said  Commissioners  of  Her  Majesty's  Treasury 
under  this  Act. 

XXXIV.  It  shall  be  lawful  for  the  Sheriff  to  grant  Lunatic  to 
Orders  for  the  Reception  of  Lunatics  into  any  Public,  ^®JJ?:, 
Private,  or  District  Asylum  or  House  in  terms  of  this  Act ;  order  ol 
but  no  such  Order  shall  be  granted  unless  upon  a  Petition  ^^'^jS^if"*} 
subscribed  by  the  Party  applying  for  the  same,  accom-ceruS- ^^ 
^anied  by   a  Statement  of  Particulars  in  the  Form  ofc**«' 
Schedule  (C)  hereunto  annexed,  and  also  accompanied  by 
Certificates  in  the  Form  of  Schedule  (D)  hereunto  annexed, 
bearing  Date  within  Fourteen  clear  Days  next  preceding 

the  Date  of  the  Petition,  under  the  Hands  of  Two  Medical 
Persons,  one  of  whom  may  be  the  Medical  Superintendent 
or  Consulting  Physician  of  a  Public  or  District  Asylum  ; 
and  such  Onlers  shall  be  in  the  Form  of  Schedule  (E) 
hereunto  annexed ;  and  no  Superintendent  of  any  such 
Public,  Private,  or  District  Asylum  or  House  shall  receive 
or  detain  any  Person  as  a  Lunatic  therein,  unless  there 
shall  be  produced  to  and  lefl  with  such  Superintendent 
such  Order  by  the  Sheriff,  dated  within  Fourteen  Days 

Erior  to  the  Reception  of  such  Lunatic,  or,  if  such  Order 
e  granted  by  the  Sheriff  of  Orkney  and  Shethndj  within 
Twenty-one  Days  prior  thereto ;  provided  that  the  Super- 
intendent of  any  such  Public,  Private,  or  District  Asylum 
or  House  may  receive  and  detain  therein,  for  any  Period 
not  exceeding  Twenty-four  Hours,  any  Person  as  a  Lunatic 
whose  Case  is  duly  certified  by  One  Medical  Person  to  be 
a  Case  of  Emergency. 

XXXV.  Every  Medical  Person  signing  any  Certificate  Medical 
tinder  or  for  the  Purposes  of  this  Act  shaU  specify  therein  ^*^®^*J5^ 
the  Facts  upon  which  he  has  formed  his  Opinion  that  the  Facts  on 
Person  to  wnom  such  Certificate  relates  is  an  insane  Per-J^^^^ij  ^^ 
son,  an  Idiot,  or  a  Person  of  unsound  Mind,  and  distinguish  insanity 
in  such  Certificate  Facts  observed  by  himself  from  Facts  ^^JJJ^*!** 
communicated  to  him  by  others ;  and  no  Person  shall  be 
received  into  any  Asylum  or  House  in  Terms  of  this  Act 

nnder  any  Certificate  which  purports  to  be  founded  only 
upon  Facts  communicated  by  others. 

XXXVI.  If,  after  the  Keception  of  any  Lunatic,  it  Orders  and 
appear  that  any  Order  or  Medical  Certificate  upon  which  ^•'"***^ 
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Certifi-      he  was  received  is  in  any  respect  incorrect  or  defective, 
maTbe      ""^^  Order  or  Medical  Certificate  may  be  amended  by  the 
amended.  Person  Signing  the  same,  at  any  Time  ^thin  Fourteen 
Days  after  the   Beception  of  such  Lunatic;    provided 
nevertheless,   that  no  such  Amendment  shall  have  anj 
Force  or  Effect  unless  the  same  shall  receive  the  Sanction 
of  the  Board. 
Copiee  of       XXXVII.  The  Superintendent  of  every  Public,  Private, 
M^loa     ^^  District  Asylum  or  House  in  Terms  of  this  Act  shall, 
Certifi.      after  Two  clear  Days  and  before  the  Expiration  of  Fom^ 
S  be*  *nt  ^^^  ^^^^^  Days  from  the  Day  on  which  any  Patient  shall 
to  the       have  been  received,  transmit  to  the  Board,  along  with  a 
s<>Ai^      Copy  of  the  Order,  and  Medical  Certificates,  and  Petition 
ana  Statement  accompanying  the  same,  on  which  such 
Person  shall  have  been  received,  a  Notice  of  such  Admis- 
sion, and  a  Eeport,  signed  by  the  Medical  Attendant  of 
such  Asylum,  or  by  the  Mediod  Attendant  of  the  Lunatic 
in  such  House,  according  to  the  Form  in  Schedule  (F) 
hereunto  annexed ;  and  every  Superintendent  of  any  such 
Asylum  or  House  who  shall  neglect  to  transmit  as  afore- 
said such  Copy,  Notice,  and  Report,  shall  be  guilty  of  an 
Offence,  and  shall  for  every  such  Offence  be  liable  in  a 
Penalty  not  exceeding  Twenty  Pounds ;  and  the  Sheriff 
Clerk  shall,  within  Seven  Days  after  any  such  Order  shall 
have  been  granted,  send  to  the  Board  a  Notice,  stating  the 
Partv  by  whom  the  Application  was  made,  and  the  Party 
to  whom  the  Order  applied,  the  Medical  Persons  granting 
the  Certificates,  the  Sheriff  by  whom  the  Order  was  granted, 
and  the  Asvlum  or  House  to  which  it  was  addressed ;  and 
any  Sheriff  Clerk  failing  to  send  such  Notice  within  sach 
Time,  shall  for  every  such  Neglect  forfeit  a  Sum  not  ex- 
ceedingTen  Pounds. 
No  CerUft.     XaXYHI.  If  any  Person  shall  grant  any  such  Ce^ 
^^^ted^  tificate  or  Statement  as  aforesaid  without  having  seen  and 
wUhoat      carefully  examined  the  Person  to  whom  it  relates,  at  the 
Examina-  Time  and  in  the  Manner  specified  in  such  Certificate,  with 
a  view  to  ascertain  the  Condition  of  such  Person  to  the 
best  of  his  Knowledge  and  Power,  he  shall  be  guilty  of  an 
Offence,  and  shall  for  every  such  Offence  be  liaUe  in  a 
Penalty  on  Penalty  not  exceeding  Fifty  Pounds;  and  if  any  Perswi 
g£J'{5frti.  shall  wilfully  and  falsely  grant  any  such  Certificate  to  the 
ficate.       Effect  of  any  Person  being  a  liunatic,  the  Person  so 
granting  such  Certificate  shall  be  guilty  of  an  Offence^  and 
for  every  such  Offence  be  liable  in  a  Penalty  not  exceeding 
Three  Hundred  Pounds,  or  be  liable  to  Imprisonment  for 
any  Period  not  exceeding  Twelve  Months. 
Penalty  for     XXXIX,  Any  Person  who  shall  be  convicted  of  re- 
receitrmgr    ceiving,  concealing,  detaining,  or  harbouring  any  Lunatic, 
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or  any  Person  as  soch,  in  any  Asylam  or  House  kept  forLanatiosiii 
the  Keception  and  Care  of  Lunatics    requiring  to  be^jj^'^p 
licensed  in  Terms  of  this  Act,  but  which  shall  not  be  so  without  Um 
licensed,  and  any  Person  who  shall  be  convicted  of  sending ^^^J®* 
or  delivering  any  Lunatic,  or  Person  as  such,  for  Custody 
in  any  such  Asylum  or  House,  knowing  the  same  not  to 
be  so  licensed,  and  any  Person  who  sh^l  be  convicted  of 
receiving,  detaining,  or  harbouring  any  Lunatic,  or  Person 
as  such,  in  any  Public  or  Private  or  District  Asylum  or 
House,  without  an  Order,  where  such  Order  is  by  this  Act 
required,  or  notwithstanding  an  Order  to  liberate  in  Terms 
of  this  Act,  and  any  Person  who  shall  be  convicted  of 
sending  or  delivering  any  Lunatic,  or  any  Person  as  such, 
for  Custody  in  any  Public,  Private,  or  District  Asylum  or 
House,  without  an  Order,  where  such  Order  is  by  this  Act    , 
required,  shall  severally  be  guilty  of  an  Offence,  and  shall 
for  every  such  Offence  be  liable  in  a  Penalty  not  exceeding 
One  Hundred  Pounds,  or  to  be  imprisoned  for  any  Space 
not  exceeding  Twelve  Months. 

XL.  If  any  Person  shall  apply  to  the  Board  in  order  to  Board  may 
be  informed  whether  any  particular  Person  is  confined  ing^"',*"^ 
any  Asylam  or  House  by  this  Act  made  subject  to  the  Search  of 
Visitation  of  the  Board,  the  Board,  if  they  shall  think  it^^^^^ 
reasonable  to  permit  such  Inquiry  to  be  made,  shall  issue  any  panu 
an  Order  to  the  Secretary,  and  the  Secretary  shall,  onc«JwP«r- 
Beceipt  of  such  Order,  and  on  Pajrment  to  him  of  a  Sum  been  con- 
not  exceeding  Seven  Shillings  (to  be  applied  for  the  Pur-J^^"» 
poses  of  this  Act),  make  search  amongst  the  Returns  madcwithhi^ 
m  pursuance  of  this  Act,  whether  the  Person  inquired  after  Twelve 
is  or  has  been  within  the  last  Twelve  Calendar  Months    ^^^  ^ 
confined  in  any  such  Asylum  or  House ;  and  if  it  shall 
appear  that  such*  Person  is  or  has  been  so  confined,  the 
secretary  shall  deliver  to  the  Person  so  applying  a  State- 
ment in  Writing  specifying  the  Situation  ofthe  Asylum  or 
House  in  which  the  Person  so  inquired  after  appears  to  be 
or  to  have  been  confined,  and  also  (so  far  as  the  Secretary 
can  ascertain  from  any  Register  or  Return  in  his  Posses- 
sion) the  Name  of  the  Superintendent  or  Principal  Officer 
of  such  Asylum  or  House,  and  the  Date  of  the  Admission 
of  such  Person  into  such  Asylum  or  House,  and  (in  case  of 
his  having  been  removed  or  discharged)  the  Date  of  his 
Removal  or  Discharge  therefrom. 

XLI.  No  Person  shall  receive  or  keep  any  One  Lunatic,  As  to 
or  Person  alleged  to  be  a  Lunatic,  in  any  Private  House  in  J;^f*^^ 
which  not  more  than  One  Lunatic  is  kept,  without  the  into  any 
like  Order  by  the  Sheriff  and  Medical  Certificates  as  areP;^;;jJ* 
re(juired  in  respect  of  the  Reception  of  a  Lunatic  into  a 
Private  Asylum,  unless  such  House  shall  be  the  Dwelling 
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Place  or  temporary  Private  Lodgingof  such  Lunatic;  and 
any  Person  who  shall  so  receive  any  Lunatic  shall,  withm 
Seven  clear  Days  thereafter,  transmit  to  the  Board  a  Copy 
of  the  Order  and  Medical  Certificates,  and  Petition  and 
Statement  accompanying  the  same,  on  which  such  Lunatic 
shall  have  been  received,  stating  the  Date  of  Beception, 
the  Situation  of  the  House,  and  the  Christian  Name  and 
Surname  of  the  Owner  and  Occupier  thereof  and  of  the 
Medical  Person  attending  upon  such  Patient,  and  shall 
also  upon  the  First  Day  of  January  in  every  Year,  or 
within  Seven  Davs  thereafter,  transmit  to  the  Board  a 
Certificate,  signed  by  a  Medical  Person,  describing  the 
State  of  the  Health,  mental  and  bodily,  of  the  Lonatic ; 
and  every  such  Lunatic  shall  be  visited  at  least  once  in 
every  Fortnight,  unless  the  Board  shall  otherwise  regulate 
such  Visits,  by  a  Medical  Person,  who  shall  enter  in  a 
Book  to  be  kept  at  such  House  the  Date  of  each  Visit,  and 
the  Condition  of  the  mental  and  bodilv  Health  of  the 
Lunatic  at  each  such  Visit ;  and  it  shall  be  in  the  Power 
of  the  Board  to  order  such  Inspection  and  Visitation  of 
every  such  House  from  Time  to  Time  as  to  them  shall  seem 
proper ;  provided  that  this  enactment  shall  not  apply  to  any 
Case  where  the  Party  so  received  and  kept  has  been  sent 
to  any  such  House  for  the  Purpose  of  temporary  Residence 
only,  not  exceeding  Six  Months,  and  under  the  Certificate 
of  a  Medical  Person,  which  Ceitificate  shall  be  in  the  Form 
of  Schedule  (G.)  hereunto  annexed ;   and  every  Person 
who  shall  receive  and  keep  in  any  unlicensed  House,  ex- 
cepting as  before  mentioned,  any  Lunatic,  or  Person  alle^ 
to  be  a  Lunatic,  without  such  Order  and  Medical  Certifi- 
cates, or  who,  having  so  received  and  kept  such  Lunatic, 
shall  not  transmit  to  the  Board  such  Copies  and  Statements 
as  aforesaid,  or  shall  fail  to  cause  or  permit  such  Lunatic 
to  be  visited  as  aforesaid  and  such  Book  to  be  kept,  and 
every  Medical  Person  who  shall  knowingly  make  a  false 
Entry  in  such  Book,  shall  severally  be  guQty  of  an  Oflfence, 
and  shall  be  liable  in  a  Penalty  not  exceeding  Fifty  Pounds, 
or  be  liable  to  be  imprisoned  for  any  Period  not  exceeding 
Three  Months. 
House  XLH.  It  shall  be  in  the  Power  of  the  Board  to  order 

where  guch  Visitation  and  Inspection  as  they  may  deem  proper  of 
detained  every  House  in  which  any  Lunatic  is  detained  by  Order  of 
g^^er  the  Sheriff,  though  not  a  Public,  Private,  or  District  Asy- 
the  Sheriff  1^™>  a^^,  if  the  Boaixl  shall  see  Cause,  by  reason  of  im- 
>n*y  ^«  proper  Treatment  of  such  Lunatic,  to  transfer  such  Lunatic 
theBow-d.  to.^^V^^^^*^  ^^^^  House,  or  to  any  Public,  Private,  or 
District  Asylum,  as  may  be  deemed  most  expedient ;  and 
the  Expense  of  maintaining  such  Lunatic  in  such  other 
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Honse,  or  Public,  Private,  or  District 'Asylum,  shall  be 
chargeable  on  the  Property  of  such  Lunatic  (if  he  an^ 
have),  or  on  the  Party  or  Parish  legally  bound  for  his 
Maintenance  and  Support. 

iX^LIII.  If  any  Occupier  or  inmate  of  any  Private  Board  may 
House  shall  keep  or  detain  therein,  without  an  Order  byJ^^^aSon 
the  Sheriff,  any  Person  as  a  Lunatic,  although  One  of  theofLanatics 
Family  or  a  Belative  of  such  Occupier  or  Inmate,  beyond  g^^^^ 
the  Period  of  a  Year  after  the  Malady  becoming  apparent 
and  confirmed^  and  where  it  has  been  such  as  to  require 
daring  any  Part  of  such  Period  Coercion  or  Restraint,  such 
Occupier  or  Inmate,  or  the  Medical  Person  attending  such 
Lunatic  or  Person  so  detained,  shall  intimate  such  JDeten- 
tion  to  the  Board,  and  shall  transmit  to  the  Board  a  written 
Certificate,  signed  by  One  Medical  Person,  of  the  Condi- 
tion  of  the  Person  so  detained,  and  shall  state  to  the  Board 
the  Keasons  which  render  it  desirable  that  such  Person 
should  remain  under  private  Care ;  and  if  the  Board  shall 
have  reason  to  believe  or  suspect  that  any  Lunatic,  or  any 
Person  treated  as  a  Lunatic,  of  whose  Condition  no  such 
Intimation  shall  have  been  made,  is  detained  or  kept  or  is 
dwelling  in  any  Private  House,  and  that  the  Malady  of 
such  Person  has  endiured  for  any  Period  beyond  a  Year 
after  the  same  has  become  apparent  and  confirmed,  and  is 
such  as  to  have  required  Coercion  or  Restraint,  or  if  such 
Intimation  shall  have  been  made,  and  the  Reasons  stated 
appear  to  the  Board  to  be  insufficient,  and  they  shall  be  of 
opinion  that  it  is  necessary  that  Inquiry  should  be  made 
into  the  Case,  they  shall  apply  to  the  Sheriff,  who  shall 
have  Power  to  make  such  Inquiry  as  he  thinks  fit ;  and  if 
upon  such  Inquiry  it  shall  appear  that  such  Person  is  a 
Liunatic,  and  has  been  so  for  a  Space  exceeding  a  Year 
after  the  Malady  shall  have  become  apparent  and   con- 
firmed, and  such  as  to  have  required  Coercion  or  Restraint, 
and  that  there  are  Circumstances  rendering  the  Removal 
of  such  Lunatic  to  the  Care  of  an  Asylum  necessary  or  ex- 
pedient, it  shall  be  lawful  for  the  Sheriff  to  grant  Warrant 
for  the  Removal  of  such  Lunatic  to  an  Asylum,  and  the 
Order  of  the  Sheriff  shall  be  sufficient  Authority  to  the 
Proprietor  or  the  Keeper  of  any  Public  or  other  Asylum 
to  which  the  Lunatic  shall  be  sent  to  receive  and  detain 
such  Lunatic  accordingly ;  and  any  Person  who  shall,  in 
the  contrary  hereof,  keep,  harbour,  or  conceal,  or  be  aiding 
in  the  keeping,  harbouring,  or  concealing  of  anv  Person  as 
SL  Lunatic,  without  such  £timation  thereof  to  the  Board  as 
aforesaid,  or  otherwise  than  under  the  Authority  of  this 
Act,  and  any  Medical  Person  attending  on  sucn  Person 
confined  as  a  Lunatic  beyond  such  Penod  who  shall  wil- 


74  20«  AND  21-  VICTOBLS,  CAP.  71. 

fully  neglect  to  disclose  the  Condition  of  such  Penon  so 
confineato  the  Board,  shaU  severally  be  gnilty  of  an  Of- 
fence, and  shall  for  everj  such   Offence  be  liable  in  a 
Penalty  not  exceeding  Two  hundred  Pounds,  or  to  be  im* 
prisoned  for  any  Period  not  exceeding  Three  Months. 
Patienu         XLIV.  If  the  Soperintendent  of  any  Asylum  shall  have 
JJjy^      obtained  Leave  to  transfer  the  Licence  granted  to  such 
ferred.      Superintendent  from  one  House  or  Builoing  to  another 
House  or  Building,  and  shall  be  desirous  on  tnat  Account, 
or  for  other  good  Cause,  to  be  submitted  to  the  Board,  and 
of  which  they  shall  judge,  to  transfer  the  Patients  under 
the  Care  of  such  Superintendent  to  such  other  House  or 
Building,  and  shall  make  Application  to  the  Board  to  that 
Effect,  it  shall  be  lawful  for  the  Board  on  being  satisfied 
that  due  Notice  has  been  given  of  such  Application  to  the 
Persons  respectively  on  whose  Application    the   several 
Patients  proposed  to  be  transferred  were  confined,  to  grant 
written  Authority  for  the  Transfer  of  such  Patients  accord- 
ingly, without  any  new  or  additional  Order  from  the 
Sheriff,  or  new  or  additional  Medical  Certificates;  and 
such  Superintendent  shall,  within  Eight  Days  after  such 
Transfer,   transmit  to  the  Commissioner   a   List  of  the 
Patients  transferred,  and  in  case  of  Failure  so  to  do  shall 
be  guilty  of  an  Offence,  and  shall  be  liable  in  a  Penalty 
not  exc^ding  Fifty  Pounds. 
Medical         XLV.  In  everv  Asylum    licensed  for   One  hundred 
Attend-     Patients  or  more  there  shall  be  a  Medical  Person  resident 
AsjTiams!^  therein  as  the  Medical  Attendant  thereof;    and  every 
Asylum  licensed  for  more  than  Fifty  and  less  than  One 
hundred  Patients,  in  case  there  shall  be  no  resident  Medical 
Person  therein,  shall  be  visited  daily  by  a  Medical  Person ; 
and  every  such  Asylum  licensed  for  Fifty  or  less  than 
Fifty  Patients,  in  case  there  shall  be  no  resident  Medical 
Person  therein,  shall  be  visited  at  least  twice  in  everv 
Week  by  a  Medical  Person  :  Provided  always,  that  it  shall 
be  lawful  for  the  Board  to  decide  that  any  Asylum  shall  be 
visited  by  a  Medical  Person  at  any  other  Times  not  being 
oflener  tnan  once  a  Day ;  provided  also,  that  the  Board 
shall  be  entitled,  if  they  shall  see  Cause,  to  require  that  a 
resident  Medical  Person  shall  be  appointed  to  any  Asylum 
Board       Hceused  for  more  than  Fifty  Patients. 
where  LU       XL VI.  Provided  further.  That  where  any  A^lum  is 
f^^il^     licensed  to  receive  less  than  Eleven  Lunatics,  it  shall  be 
than^l      lawful  for  the  Board,  by  written  Authority,  to  permit  that 
Sl"?(^n  ^^^^  House  shall  be  visited  by  a  Medical  Person  at  such 
tS«^N^-"  Intervals,  more  distant  than  twice  in  every  Week,  as  the 
Med?cai     ^^^  ^hall  appoint,  but  not  at  a  greater  Interval  than 
vitito.       once  in  every  Two  Weeks. 
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And  with  respect  to  the  Access  of  Friends  and  others  to  Atxet9  of 
Lunatics,  be  it  enacted :  wS^SS^ 

XLVn.  The  Minister  of  any  Parish  wherein  any  Pab-toXniurticr. 
lie,  Private,  or  District  Asjrlom  or  House  in  Terms  of  thiSp^^j^jT^ 
Act  is  situated,  or  the  Minister  of  the  Congregation  of  any  Minitten 
Denomination  of  Christians  to  which  any  Patient  detained*"^ 
in  any  such  Asylum  or  House  belongs,  or  any  Relative  ofpatients^to 
any  such  Patient,  or  when  such  Patient  is  a  Pauper,  any '»»»?  them, 
Member  of  the  Parochial  Board  liable  to  maintain  sucnRegoia.^^ 
Patient,  shall,  subject  to  such  general  Conditions  or  Regn-tionsof 
lations  as  the  Superintendent  and  Medical  Attendant  of  ^'^^°™' 
such  Aj^lum  or  House  may,  with  the  Sanction  of  the 
Board,  think  it  proper  to  impose,  have  Liberty  to  visit  any 
Patient  in  any  such  Asylum  or  House ;  Provided  always, 
that  such  Superintendent  and   Medical  Attendant  may, 
where  any  special  Circumstances  of  the  Case  may  render 
it  proper  and  expedient,  refuse  to  admit  such  Minister, 
Relative,  or  other  Person,  or  may  accompany  the  Permis- 
sion to  visit  any  Patient  with  such  Conditions,  and  Regu- 
lations as  the  Circumstances  may  require ;  provided  that  in 
every  such  Case  where  such  Ilefusal  is  complained  of  bv 
the  Person  or  Persons  interested,  he  shall  intimate  such 
Befusal,  and  the  Grounds  of  i1^  to  the  Board ;  and  the 
Decision  of  the  Board  therein,  id%er  Consideration  of  the 
Matter,  shall  be  final  and  conclusive;  and  an  Entry  of 
everv  such  Befusal,  and  of  the  Proceedings  had  thereon, 
shall  be  forthwith  made  in  the  Register  <?  such  Asylum 
or  House ;  and  a  Copy  of  every  such  Entry  shall,  within 
Two  Days  after  the  same  is  made,  be  transmitted  to  the 
Board, 

XL  VIII.  It  shall  be  lawiul  for  the  Board  at  any  Time  to  Power  to 
give  an  Order  in  Writing  for  the  Admission  to  any  Patient  ^°*''^  ^ 
confined  in  any  House  or  Asylum  of  any  Relation  or  Friend  orden  for 
of  such  Patient  (or  of  any  Medical  or  other  Person  whom^coeM  to 
any  Relation  or  Friend  of  such  Patient  shall  desire  to  be 
admitted  to  him),  and  such  Order  of  Admission  may  be 
either  for  a  single  Admission,  or  for  an  Admission  for  any 
limited  Number  of  Times,  or  for  Admission  generally  at 
all  reasonable  Times,  and  either  with  or  without  any  Re- 
striction as  to  such  Admission  or  Admissions  being  in  the 
Presence  of  a  Keeper  or  not,  or  otherwise ;    and  if  the 
Superintendent  or  Keeper  of  any  such  Asylum  or  House 
shall  refuse  Admission  to  or  shall  prevent  or  obstruct  the 
Admission  to  any  Patient  of  any  Relation,  Friend,  or  other 
Person,  who  shall  produce  such  Order  of  Admission  as 
aforesaid,  he  shall  be  guilty  of  an  Offence,  and  shall  for 
every  such  Offence  be  liable  in  a  Penalty  not  exceeding 
Twenty  Pounds.    . 
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Dittriet       And  With  respect  to  District  Asylams,  be  it  enacted : 
^^'^'      XLIX.  With  a  view  to  the  Erection  of  Aeylums  for 
Districts    the  Reception  and  Care  of  Panper  Lanatics,  and  for  the 
fixed.        Purposes  of  this  Act,  Scotland  shall  be  divided  into  such 
Districts  or  Divisions  as  are  set  forth  and  described  in  the 
Schedule   (H)  hereunto  annexed :  Provided  always  that 
the  Board  shall  have  the  Power,  on  the  Application  of  the 
Prison  Board  of  any  County  interested,  to  alter  or  vary 
the  said  Districts,  either  by  combining  Counties  or  Parts 
of  Counties,  or  dividing  Counties,  or  otherwise,  as  they 
may  think  fit 
2»toJ»t         L.  Within  Six  Months  afker  the  passing  of  this  Act, 
to  be         <^d  thereafter  at  the  First  Meeting  of  the  Prison  Board 
appointed,  in  each  Year,  there  shall  be  chosen,  for  each  District  re- 
spectively, out  of  the  Commissioners  of  Supply  and  Magis- 
trates of   Burghs  in   each   County  respectively  by  the 
Members  of  the  County  Prison  Boards  of  the  Counties  in< 
3  arSVict^  eluded  in  such  District  acting  under  the  Act  of  the  Second 
^'  ^-        and  Third  of  Her  Majesty,  Chapter  Forty-two,  a  Board, 
to  be  called  "  The  District  Board,"  the  Number  of  the 
Members  whereof  shall  be  fixed  by  the  Board,  who  shall 
also  fix  the  Number  of  the  Members  of  each  District  Board 
to  be  elected  by  each  County  Prison  Board  respectively, 
and  such  Number  shall  be  proportioned  as  nearly  as  may 
be  to  the  real  Bent  of  the  Property  situated  in  each  County, 
as  the  same  is  directed  to  be  ascertained  and  estimated, 
according  to  the  real  annual  Value  thereof  in  reference  to 
tbe  Assessments  authorized  to  be  levied  under  the  said 
last-mentioned  Act ;  and  in  the  event  of  the  Decease,  or 
permanent  Absence  or  Incapacity,  of  any  of  the  Members 
of  the  District  Board,  the  Vacancy  thereby  occasioned  shall 
be  filled  up  at  the  First  Meeting  after  the  Occurrence  of 
such  Vacancy  of  the  County  Prison  Board  of  the  County 
from  which  the  Member  occasioning  such  Vacancy  was 
elected  ;  and  such  District  Board  shall  meet  at  such  Times 
and  Places  as  shall  be  fixed  by  the  Board  from  Time  to 
Time,  and  shall  have  Power  to  adjourn,  and  also  appoint 
Committees  of  their  Number,  to  whom  may  be  delegated 
all  or  any  Part  of  the  Powers  hereby  committed  to  sucJi 
District  Boards;  provided  always,  that  the  Meetings  ot 
such  District  Board  shall  be  called  and  conducted  in  all 
respects  as  Meetings  of  a  Prison  Board  are  in  use  to  be 
called  and  conducted. 
Board  to  j     LJ.  The  Board  shall,  as  soon  as  may  be^  make  Investi- 
iStothe     e^^^^  i"to  the  Population  and  Necessities,  as  regards  Ac- 


Necessities  commodation  for  the  Pauper  Lunatics,  of  the  several 
2^^^^^^- Districts  hereby  established,  and  into  the  Accommodation 
require      for  the  Care  of  such  Pauper  Lunatics  (if  any)  already  ex- 
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istine  for  such  Districts;  and  upon  Consideradon  of  thoAsyiamsto 
Besmt  of  such  Investigation  it  shall  be  lawful  for  the  Board  J^^PJ^^ 
to  determine,  either  that  the  existing  Accommodation  for 
the  District,  with  or  without  additional  Accommodation, 
is  suiHcient,  or  that  a  District  Asylum  for  Pauper  Lunatics 
shall  be  provided  for  the  District,  and  the  Board  shall 
communicate  the  Result  of  such  Investigation  to  the  Dis- 
trict Board  of  such  District,  and  may  require  the  District 
Boaixi  to  order  Plans  of  the  District  Asylum  to  be  prepared, 
together  with  Specifications  and  Estimates  of  the  probable 
Expense  of  erecting  and  completing  the  same,  or  of  alter- 
ing or  enlarging  and  adapting  any  existing  Asylum,  House, 
or  Accommodation  to  the  Purposes  of  a  District  Asylum 
under  this  Act,  and  to  report  the  same,  and  also  their 
Opinion  of  an  eligible  Site  for  such  District  Asylum, 
where  a  new  one  is  to  be  provided,  to  the  Board. 

LII.  If  and  when  the  6oard  shall  have  approved  of  the  Board  to 
Plan,  Specification,  Estimate,  and  Site  proposed  in  thej^j^J^fJ^^* 
fieport  to  be  so  made  by  the  District  Board,  it  shall  be  Boards  to 
lawfnl  for  them  to  require  the  District  Board,  as  soon  as^*^^^^ 

5racticable  thereafter,  and  within  a  Period  not  exceeding  Aa^iams. 
'wo  Years  after  being  so  required  by  the  Board  in  Writing, 
to  erect  and  provide  a  suitable  District  Asylum,  with  all 
the  Accommodation,  Upfitting,  and  Furniture  necessary 
for  the  Reception,  Confinement,  and  Care  therein  of  the 
Pauper  Lunatics  of  the  District ;  and  all  the  Powers  and  ProvUioM 
Provisions  of  the  said  last-mentioned  Act  relative  to  ^c- v|ct*c^42 
quiring  and  holding  Lands  and  Heritages  shall  be  appli- applied  to' 
cable  to  and  be  construed  along  with  and  as  Part  of  this"^-^^ 
Act,  and  shall  be  of  the  like  Force  and  Effect  for  enabling 
the  District  Board  to  acquire  and  hold  Lands  and  Herit- 
ages for  the  Purposes  of  this  Act  as   for  enabling  the 
County  Prison  Boards  to  acquire  and  hold  Lands  and 
Ueritages  for  the  Purposes  of  the  said  last-mentioned  Act. 

LIIL  All  the  District  Asylums,  not  otherwise  vested  by  District 
the  Constitution  or  Endowment  thereof,  shall,  subject  to^^^'J^jJ 
the  Use  of  the  same  for  the  Purposes  of  this  Act,  as  herein  District 
provided,  together  with   the  whole  Moveable  Property,  ^^^^^ 
Goods,  and  Elfects  in  such  District  Asylums,  subject  to 
the  like  Use,  be  vested  in  the  District  Boards  of  the  Dis^ 
trict,  who  shall  be  entitled  to  acquire,  hold,  and  administer 
the  same  as  aforesaid ;  and  if,  from  any  Change  of  Circum- 
stances in  a  District,  the  Accommodation  for  the  Lunatics 
of  such  District  shall  have  become  insufficient,  it  shall  be 
lawful  for  the  Board  to  call  upon  the  District  Board  of 
such  District  to  provide  such  farther  Accommodation  as  is 
required,  and  where  Enlargement  or  Alteration  is  required, 
to  add  to  or  alter  any  existing  Asylum  in  such  Manner  and 
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to  such  Extent  as  shall  be  necessary  for  the  Wants  of  the 
District^  and  where  a  new  District  Asylam  shall  be  neces- 
sary, to  provide  and  erect  such  new  District  Asylum  \  and 
it  shall  be  lawful  for  the  District  Boards  to  sell  or  dispose 
of  the  old  District  Asylum,  and  to  apply  the  Price  to  be 
obtained  for  the  same  towards  Payment  of  the  Expense  of 
providing  and  completing  the  new  District  Asylum ;  and 
the  Expense  of  providing  such  new  District  Asylum,  or 
such  Part  thereot  as  may  be  necessary,  shall  be  raised  and 
levied  in  such  and  the  like  Manner  as  the  Expense  of  pro- 
viding the  ori^nal  District  Asylum  is  herein  (urected  to  be 
raised  and  levied. 
Attut'       And  with  respect  to  Assessments  for  the  Purposes  of 
"l!!!ff'    this  Act,  be  it  enacted  : — 
EJtpenM        LIV.  The  Expense  of  providing,  buildine^  altering,  en- 
Asyiom  ^  I^gi"&  ^^^  repairing^  and  fitting  up  and  mmishing  Dis- 
how  to  be  trict  Asylums,  and  the  whole  Expense  of  maintaining  the 
''***^*       Establisnment  for  the  First  Year  after  the  opening  of  the 
samej  and  also  the  after  Expense  of  altering,  repairing,  and 
keeping  in  repair  such  District  Asylums,  and  of  the  Sur- 
veys, Flans,  and  Investigations  in  relation  thereto,  shall 
be  ascertained  by  the  Board  from  the  Estimates  or  Beports 
to  be  made  thereof  by  the  District  Boards ;  and  the  gross 
amount  of  such  Expense  shall  be  apportioned  by  the  Board 
upon  the  Landwara  Parts  of  Counties,  and  upon  the 
Burghs  respectively,  within  such  Districts,  according  to 
the  Keal  Bent  of  the  Lands  and  Heritages  in  Terms  of  the 
Act  of  the  Seventeenth  and  Eighteenth  of  Her  Majesty, 
Chapter  Ninety-one,  within   such    Landward   Parts  d 
Counties  and  fiurghs  respectively;  an^  the  Board  shall 
give  Notice  to  the  Convener  of  the  Commissioners  of 
Supply  of  each  County  respectivelj^,  for  such  County,  and 
to  the  Chief  Magistrate  or  Administrator  of  the  Affairs  of 
each  Burgh,  for  such  Burgh,  of  the  whole  Sum  or  Pro- 

f>rtion  to  be  levied  on  such  Burgh  and  the  Landward 
art  of  such  County  respectively ;  and  the  Portion  of  the 
gross  Amount  of  such  Expense  which  shall  be  apportioned 
as  aforesaid  on  the  several  Landward  Parts  or  Counties 
shall,  together  with  such  further  Sum  as  may  be  neceaaaxj 
to  cover  Expenses  of  Assessment,  Collection,  and  Bemit- 
tance,  and  any  Arrears  where  such  shall  occur  of  preceding 
Years,  be  assessed,  laid  on,  and  collected  by  or  under  the 
Authority  of  the  Commissioners  of  Supply  of  each  County 
respectively;  and  the  Portion  thereof  which  shall  be  ap- 
portioned as  aforesaid  on  the  several  Burghs  shall,  together 
with  such  further  Sum  as  may  be  necessary  to  cover  Ex- 
penses of  Assessment,  Collection,  and  Bemittance,  and  any 
Arrears  where  such  shall  occur  of  preceding  Years,  be 
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asaegsed,  laid  on,  and  collected  by  or  under  the  Authority 
of  the  Ma^tpates  of  each  Burgh  respectively,  in  the  same 
Way  and  Manner  in  all  respects,  and  upon  such  and  the 
like  Property,  according  to  the  real  Bent  of  such  Property, 
and  Scorn  such  Persons,  and  by  such  and  the  like  Process 
and  Means  of  Becovery,  and  under  the  like  Deductions 
and  Exemptions,  and  with  and  under  the  same  Powers  and 
Provisions  as  to  any  disputed  Matter  and  otherwise,  and 
generally  in  all  respects  as  if  such  Portions  of  the  said 
gross  Amount  apportioned  under  this  Act  were  Portions 
of  a  gross  Amount  of  Sums  estimated  in  Terms  of  the 
Fortieth  Section  of  the  sud  Act  of  the  Second  and  Third 
Years  of  Her  Majesty,  Chapter  Forty-two,  and  directed 
by  that  Act  to  be  assesssd  on  the  said  dounties  and  Burghs 
respectively  ;  and  the  said  last-mentioned  Act  shall,  in  so 
far  as  the  same  is  hereby  made  applicable  to  the  raising 
Assessments  for. the  Purposes  of  this  Act,  be  construed 
herewith  as  if  the  same  were  a  Part  of  this  Act;  and  the 
Collectors  or  other  Persons  employed  in  reference  to  As- 
sessments under  the  last-mentioned  Act,  or  any  other  Act, 
may  be  employed,  and  shall  be  bound  to  act,  in  the  like 
Capacity  under  this  Act ;  and  the  Assessments  under  this 
Act  may,  if  thought  proper  by  the  said  Commissioners  of 
Supply  and  Magistrates  of  Burghs  respectively,  be  assessed, 
laid  on,  and  collected  along  with  any  Assessments  under 
the  said  last-mentioned  Act,  or  along  with  any  Assessments 
under  any  other  Act. 

LV.  The  Commissioners  of  Supply  in  each  County,  or  Expense  of 
their  Convener  or  Collector,  and  the  Magistrates  in  each^J^^^ 
Burgh,  or  their  Collector,  shall,  at  their  Kisk,  and  free  ofont  of  As- 
all  Expenses,  remit  the  whole  Sum  apportioned  on  such^^^^^^ 
County  and  Burgh  respectively,  within  Eight  Months  after 
Notice  by  the  Commissioners  aforesaid,  and  in  the  Manner 
directed  by  the  said  last-mentioned  Act,  to  or  on  account 
of  the  District  Board,  who  shall  apply  the  same  in  defraying 
the  Expense  to  be  incurred  in  erecting  and  providing  such 
District  Asylums,  and  fitting  up  and  furnisning  the  same, 
and  also  in  defraying  the  Expense,  for  a  Period  not  exceed- 
ing One  Year  sfier  the  opening  of  such  Asylum,  of  the 
Superintendent,  Clerk,  Omcers,  or  Servants,  and  of  the 
Medical  Attendants  to  be  employed  therein ;  provided  that 
the  Expenses  of  the  Superintendent  and  other  Officers  and 
Servants  shall  not  be  so  defirayed  for  such  Period  if  the 
Amount  of  the  Monies  to  He  received  as  herein-af);er  nro- 
vided  shall  be  adequate  to  defray  the  same,  or  longer  tnan 
while  such  Monies  shall  be  inadequate  so  to  do. 

And  with  respect  to  special  Arrangements,  be  it  enacted :  Special  Ar^ 
LVI.  Where  any  Property  or  Money  is  or  shall  be  moT^^'^^"^"^' 
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Property    tified,  conveyed,  or  made  over,  in  trustor  otherwise,  for  the 

heidirT*^  Erection  or  Establishment  of  any  Asykim  or  Hospital  for 

^8t  for     Lunatics,  for  the  use  of  any  County  or  Counties  or  Parish 

mentof  M  ^^  Parishes,  and  such  Property  or  Money  shall  be  vested, 

Asylum     in  whole  or  in  part,  in  the  Hands  of  the  Trustees  of  such 

oontoi!*     Trust  or  others,  they  shall  be  entitled  to  apply  such  Money 

boted  In     or  Proceeds  of  such  Property  in  Payment  of  the  Assess- 

!!^ment!'  ^^^^^  leviable  for  the  Purposes  of  this  Act  upon  such 

County  or  Counties,  or  Parish  or  Parishes,  or  to  apply  the 

same  towards  the  Trust  Purposes  of  the  Mortification  or 

Endowment,  in  the  Erection  of  the  Asylum,  Hospital,  or 

other  Establishment  thereby  prescribed  ;  and  in  such  last 

Case  such  Asylum,  Hospital,  or  other  Establishment  may 

be  transferred,  made  over,  or  be  otherwise  made  avulable 

to  the  District  Board  in  which  the  same  is  situated,  for  the 

Purposes  of  this  Act,  in  such  and  the  like  Manner  as  is 

herem  provided  in  respect  of  any  existingAsylum,  Hospital, 

or  available  Accommodation  in   any  District ;  and  such 

County  or  Counties  or  Parish  or  Parishes  shall  thereupon 

be  relieved  to  the  Extent  of  the  Payment  made  from  such 

Assessment,  or  to  the  extent  of  the  Value  of  the  Asylum, 

Hospital,  or  Accommodation,  or  Part  thereof  transferred, 

made  over,  or  made  available  to  the  District  Board,  such 

Value  to  be  fixed  by  the  Board. 

County  LVn.  If  in   any  County  or   Counties,  or  Parish  or 

ovOT^"*      Parishes,  there  sliall  be  any  Asylum  or  Hospital  or  other 

Asylum  to  available  Accommodation  for  Lunatics  provided  for  such 

uictBoard^^""*y  or  Counties,  or  Parish  or  Parishes,  or  Part  thereof, 

to  have      the  Use  whereof  can  be  validly  transferred  or  made  over, 

Deduction  or  can  be  made  eflectually  available  to  the  District  Boanl 

Amount     of  any  District,  for  their  exclusive  Use,  for  the  Keception 

of  Afiseas-  and  Confinement  of  Pauper  Lunatics  therein,  under  the 

"«"*•        Provisions  of  this  Act,  such  County  or  Counties,  or  Parish 

or  Parishes,  or  Part  thereof,  by  which  any  such  Asylum  or 

Hospital  or  Accommodation  shall  be  so  transferred,  made 

over,  or  be  made  available  to  the  District  Board,  shall  be 

entitled  to  Deduction  from  the  Amount  of  the  Assessments 

leviable  upon   such   County  or  Counties,  or  Parish  or 

Parishes,  or  Part  thereof,  to  the  Extent  of  the  Value  of  the 

Asylum  or  Hospital  or  Accommodation  to  be  thereby  made 

over  to  the  District  Board  of  such  District,  such  Value  to 

be  fixed  by  the  Board. 

Right  of         LVni.  If  in  any  District  there  shall  be  any  Public 

Accommo-  Asyliim   wherein   any  other  District,   or  any  Parish  or 

Jfjj^JJ,^*^  Parishes  or  others  within  any  other  District,  have  any 

up.  Right  to  Accommodation,  it  shall  be  lawful  for  the  District 

Board  of  the  District  in  which  such  Asylum  is  situated  to 

apply  so  much  of  the  Assessment  leviable  in  such  District 
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under  this  Act  as  may  be  necessary  towards  the  purchasing 
up  such  Kight  of  Accommodation,  by  Payment  of  the 
Valae  thereof  to  the  District  Board  of  the  District  which 
has  such  Right,  or  in  which  any  Parish  or  Parishes  having 
such  Right  IS  or  are  situated ;  and  the  District  Board  re- 
ceiving the  same  shall  apply  the  Amount  towards  the 
Eiocuring  Accommodation  for  the  Pauper  Lunatics  of  the 
)istrict  of  the  District  Board  making  such  Payment ;  and 
the  Parish  or  Parishes  or  others  in  whom  such  Right  is 
vested  shall  be  entitled  to  Deduction  from  any  Assessment 
to  be  levied  for  the  Purposes  of  this  Act  upon  such  Parish 
or  Parishes  or  others  to  the  Extent  of  the  Sum  to  be  paid 
as  the  Value  of  their  respective  Rights  of  Accommodation 
to  be  so  purchased. 

LIX.  In  case  there  shall  be  any  Asylum  established  in  ^^ 
any  District  which  shall  have  sufficient  Accommodation  fornjay  agree ; 
the  Reception  of  the  Pauper  Lunatics  of  such  District,  or  »»*«  "tot- 
can  be  easily  rendered  aaeauate  to  the  Reception  of  such  ^yiams 
Pauper  Lunatics  or  any  Portion   of  them,  the  District  for  the  Re- 
Board  of  such  District  shall,  before  proceeding  to  assess  for^^Pj***"  ^^ 
or  erect  any  District  Asylum,  contract  with  the  Proprietors  loSScs. 
or  Parties  interested  in  any  such  Asylum  for  the  Use  of  the 
whole  or  any  part  of  the  same,  or  for  the  Reception  and 
Maintenance  of  the  Pauper  Lunatics  of  such  District,  or 
any  Portion  of  them,  upon  such  Terms  as  shall  be  arranged 
between  the  District  Board  and  such  Proprietors  or  Parties 
interested ;  and  in  case  of  Difference  between  the  District 
Board  and  Proprietors  or  Parties  interested  relative  thereto, 
such  Difference  shall   be  subject  to  the  Decision  of  the 
Board ;  and  where  any  such  Agreement  shall  be  completed 
with  a  public  Asylum,  the  Portion  of  such  Asylum  which 
shall,  in  Terms  thereof,  be  appropriated  to  the  Reception 
of  such  Pauper  Lunatics,  shall  be  and  remain  under  the 
Care  and  Management  of  the  Proprietors  or  Parties  in- 
terested therein,  subject  to  the  Power  of  Inspection  and 
Visitation,  and  Power  of  making  Regulations  herein-before 
conferred  upon  the  Board. 

LX.  The  Trustees  and  Directors  of  the  Crichton  Royal  ^^Pau- 
Institution  for  Lunatics  at  Dumfries  shall  be  obliged  to  re-SSics'tobe 
ceive  in  such  Asylum  or  in  the  Southern  Counties  Asylum  focei^ed 
the  Pauper  Lunatics  who  shall  be  sent  thereto  by  the  Paro-Qriljhton 
chial  Boards  of  the  Coanties  of  Dum/riea  and  Wigtown  and  insUtution 
the  Stewartry  o(  Kirkcudbrighiy  upon  the  Conditions  herein  Jjj^°™\h^ 
provided  and  prescribed  in  respect  of  Pauper  Lunatics  sent  southern 
to  the  District  Asylums  to  be  established  in  virtue  of  this^^JJ^ 
Act ;  and  the  Monies  to  be  received  by  the  said  Trustees 
And  Directors  shall  be  paid  and  applied  towards  the  Expense 
fo  keeping  and  maintaining  the  said  Crichton  Royal  insti- 


82  20*  AND  tV  VICTORLB,  CAP.  71. 

ttttion  or  the  Soothern  Coanties  Asylam :  Provided  always, 
that  if  any  Difference  shall  arise  between  the  said  Trustees 
and  Directors  and  Parochial  Boards,  the  same  shall  be  de- 
cided by  the  Board. 
Borrowmg      And  with  rospect  to  the  Borrowing  of  Money  forthe 

^^^'    Purposes  of  this  Act,  be  it  enacted : 
Power  to        LtXI.  It  shall  be  lawfiil  for  any  District  Board,  from 
Mwiey  on  *^^"*®  ^  Time,  to  boHPOw  on  the  Security  of  the  Asseasments 
Security  of  to  be  levied  under  this  Act  in  and  for  such  District,  or  ao? 
^^     Part  thereof^  all  or  any  of  the  Monies  reqnired  in  such 
District,  or  in  any  County  or  Bur^gh  within  the  same,  for 
the  Purposes  of  this  Act ;  and  such  Money  may  be  so  bor- 
rowed at  any  Bate  of  Interest  not  exceeding  Five  Founds 
per  Centum  per  Annum ;  and  every  such  Security  may  be 
W  Assignation  in  Security  in  the  Form  contained  in  the 
l^hedule  (K.  No.  1.)  to  tms  Act  annexed,  or  to  that  or  to 
the  like  Effect,  and  shall  be  duly  executed  if  signed  bj 
Three  or  more  Members  of  the  District  Board ;  and  every 
such  Deed  of  Security  shall  be  effectual  for  securing  to  the 
Person  advancing  the  Sum  of  Money  in  such  Deed  ex- 
pressed to  be  advanced,  and  to  his  Heirs,  Executofs,  and 
Assignees,  the  Repayment  thereof,  with  Interest  for  the 
same  after  such  Bate  and  at  such  Time  and  in  such  Iklanner 
as  in  such  Deed  of  Security  provided ;  and  the  said  Deeds 
of  Security  shall  be  numbered  in  the  Order  of  Succession 
in  which  they  are  granted ;  and  a  copy  of  each  such  Deed 
of  Security  shall  be  transmitted  to  the  Secretary  appointed 
under  this  Act ;  and  a  Memorandum  of  each  sncn  Deed 
shall  be  entered  b^  the  Secretary  in  a  Book  to  be  called  the 
Begister  of  Secunties,  to  be  kept  by  him  for  that  Purpose; 
and  every  such  Deed  of  Security,  and  the  Monies  secured 
thereby,  shall  be  deemed  to  be  Personal  Property,  andmaj 
and  shall  pass  as  such  Property  passes  bjr  the  Law  of  Sco^ 
landj  and  shall  be  validly  transferred  by  simple  Endorsation 
on  such  Deed  of  Security  by  the  Party  entitled  thereto  fcf 
the  Time  being  of  a  Transfer  in  the  i  orm  of  the  Schedule 
(E.  No.  2.)  hereunto  annexed ;  and  the  Parties  in  right  of 
such  Deeds  of  Security  shall  be  Creditors  upon  the  Assess- 
ments thereby  expressed  to  be  assigned  in  Security  in  an 
equal  Degree  one  with  another,  and  shall  not  have  any 
Preference  or  Priority  other  than  is  provided  in  such  Deeds 
of  Security  under  the  Powers  of  this  Act, 
Power  to        LXII.  It  shall  be  lawful  for  any  District  Board  to  make 
Works      Apnlication  for  any  Advance  of  any  Sum  for  the  Porpcwes 
LoanCom.of  tnis  Act  to  the  Commissioners  acting  in  the  Execntion 
to  "!!d  ^"  of  the  Act  of  the  Fourteenth  and  Fifteenth  Years  of  Her 
Money  for  Majestj',  Chapter  Twenty-three,   and  any  Act  or  Acts 
Purposes    amenduig  or  continuing  the  same,  and  the  said  Commit- 
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sioners  are  hereby  empowered,  if  they  think  fit,  to  raakeofthb 
sach  Advance  upon  the  Security  of  any  such  Assignation  ^^ 
in  Security  as  aforesaid. 

LXni.  Every  District  Board  by  whom  any  such  Assig-Pro^iaion 
nation   in   Security  as  aforesaid  shall   be   granted  sball^^^^^^'^ij^ 
annually  make  Payment,  out  of  the  Monies  coming  to  its  interest  on 
Hands  under  this  Act,  of  all  Interest  due  for  the  Time  on  M^*®^d 
the  Sums  contained  in  any  such  Assignations  in  Security,  a  Portion 
and  also  of  a  further  Sum  to  Account  of  the  Principal  Sums^*^®!^""" 
contained  in  such  Assignations  in  Security,  being  not  less  each  Tear, 
than  One  Thirtieth  Part  of  the  whole  Sums  contained  in 
and  due  by  the  whole  Assimiations  in  Security  granted  by 
snch  District   Board   at  the  Time  such  Assignations  in 
Security  were  made,  until  the  whole  Principal  Sums  for 
which  such  Assi^ations  in    Securitv  shall   have    been 
granted,  and  the  Interest  thereof,  shall  be  Ailly  paid  and 
discharged ;  and  the  said  District  Board  shall,  by  Agree- 
ment with  the  Persons  advancing  anv  Money  for  the  Pur- 
poses of  this  Act,  determine  the  Order  and  Priority  in 
which  the  several  Sums  advanced  shall  be  respectively  dis- 
charged ;  and  every  District  Board  so  borrowing  Money 
is  hereby  required  to  appoint  a  proper  Person  to  keep  an 
exact  and  regular  Account  of  all  Receipts  and  Payments 
in  respect  of  Principal  Monies  borrowed  as  aforesaid,  and 
the  Interest  thereof,  in  a  Book  or  Books,  separate  and  apart 
from  all  other  Accounts ;  and  the  District  Board  is  hereby 
required  carefully  to  inspect  all  such  Accounts,  and  to  make 
such  Orders  for  canying  the  several  Purposes  aforesaid 
into  execution  as  to  them  shall  seem  meet, 

LXIV.  Every  District  Board  borrowingMoney  as  afore- iProjision 

said  shall  make  Provision  tliat  the  whole  Principal  Money  j2>TOwed^ 
to  be  so  borrowed,  and  all  Interest  for  the  same,  shall  bie  being  paid 

folly  paid  and  discharged  within  a  Time  to  be  limited  by  3qy1u«! 
such  Board,  not  exceeding  Thirty  Years  &om  the  Time  of 
borrowing  the  same. 

LX V.  No  person  lending  Monejr  to  any  District  Board,  Peraona 
and  taking  an  Assignation  m  Security  for  securing  Repay- Jj^l^^j^ 
ment  of  the  same,  executed  in  manner  directed  or  allowed  Security  of 
b^  this  Act,  and  puroorting  to  be  made  under  the  Autho-^^^^ 
nty  of  this  Act,  shall  be  bound  to  require  Proof  that  thetectod 
several  Provisions  of  this  Act  have  been  duly  complied  ?SlSVi>« 
with;  and  it  shall  not  be  competent  to  any  Ratepayer  or  to  comply 
other  Person  to  question  the  VaUdity  of  any  such  -A^ssigna- JJI^^'^ 
tion  in  Security  on  the  Ground  that  such  Provisions  havethia  Act 
not  been  complied  with. 

LXVI.  In  every  Case  where  Monies  shall  have  been  Power  to 
borrowed  under  the  Powers  of  this  Act,  it  shall  be  lawful  JJJ^^  ^ 
for  the  District  Board  by  which  such  Monies  shall  have  pay  off 
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SoniB        been  borrowed  (with  the  Consent  of  the  Parties  to  whom 
borrowed   ^^^  same  shall  be  owing)  to  pay  off  the  Monies  so  borrowed, 
and  to  raise  and  borrow  the  Monies  necessary  for  that  Par- 
posoy  and  also  to  repay  the  said  last-mentioned  Monies,  and 
the  Interest  thereof,  under  the  Powers  of  this  Act,  as  if 
such  Monies  were  borrowed  under  the  Powers  herein  con- 
tained, but  so  nevertheless  that  all  Monies  boirowed  shall 
be  discharged  within  Thirty  Years  from  the  Time  of  fiist 
borrowing  the  same. 
District         LXVIi.  Every  District  Board  shall  annually,  and  when- 
fon^***  ever  required  by  the  Board,  transmit  to  them  a  full  and 
Annoai      detailed  Report  and  Statement  of  all  Sums  falling  to  be 
statroents.  p^j  j^y  ^]jq  District  Board,  whether  for  Principal  or  Inte- 
rest, to  the  Holders  of  Assignations  in  Security  granted  by 
the  District  Board  under  this  Act ;  and  the  Board  shall,  in 
each  Year,  in  their  Ascertainment  of  the  Amount  neces- 
sary to  be  raised  within  such  District  for  the  Purposes  of 
this  Act,  take  care  to  include  and  provide  for  the  whole 
Sums  so  falling  to  be  paid  as  aforesaid. 
District         LXYIII.  Excepting  in  the  Case  of  Public  Asylums, 
B(wd  to    ^j|.|j  which  Agreements  shall  have  been  made  by  the  Dis- 
charge of  trict  Boards  in  Terms  of  this  Act,  when  any  District  Asj- 
when"™     ^^^  ^^^^^  ^®  ready  for  the  Beception  of  Lunatics,  and  shall 
finished,     have  been  approved  of  and  adopted  by  the  Board  as  a  Dis- 
trict Ajsylum,  the  District  Board  is   hereby  required  to 
assume  the  charge  of  the  District  Asylum,  and  it  shall  be 
the  duty  of  such  District  Board  to  appoint  any  necessaiy 
Officers  and  Servants,  and  also  a  Clerk,  if  necessaiy,  to 
the  said  District  Board,  whom,  or  any  of  them,  they  shall 
have  Power  to  suspend  or  remove ;  and  they  shall  also  have 
Power  to  fix  the  Amount  of  the  Salary  or  Bemuneration 
to  be  paid  to  such  Clerk,  Officers,  and  Servants  repec- 
tively ;  and  the  Management  and  Superintendence  of  such 
District  Asylums,  and  the  well-ordenng  and  Discipline  of 
the  same,  shall  thereafter  be  under  the  Care  of  such  Dis- 
trict Board. 
Notireaf       LXIX.    Upon  the  Completion  and  Approbation  and 
J{*^*'P|^'*'°' Adoption  of  any  District  Asylum  for  Pauper  Limatics,  the 
beingr        District  Board  shall  forthwith  cause  Notice  of  the  Day  on 
Se^&»pep-  wli^ct  s^^^  District  Asylum  will  be  open  for  the  Reception 
tion  of       of  Lunatics  to  be  given  once  in  the  ^'  Edinburgh  GasetuT 
Patients  to^^^j  ^]^q  j)qj  q^  which  the  Asylum  is  to  be  opened  as  afore- 
^^*°'    said  shall  oe  not  less  than  One  Week  subsequent  to  the 
Publication  of  such  Notice. 
?MS?ctor8      LXX.  It  shall  be  lawful  for  the  District  Board,  in  each 
to  be  ap.    of  the  several  Districts  constituted  by  this  Act,  to  appoint 
aad"^dr    ^^^^^^  Porsous,  One  or  more,  as  may  from  Time  to  Time 
Duty.         be  sanctioned  by  the  Board,  to  be  the  Inspector  or  Inspec- 
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tors  of  sach  District,  and  sach  Inspector  or  Inspectors  shall 
hold  their  Offices  respectively  at  the  Discretion  of  the  Dis- 
trict Board,  and  shall  be  paid  such  Fees  as  the  District 
Board,  with  the  Sanction  of  the  Board,  may  fix ;  and  it 
shall  be  the  Doty  of  sach  Inspectors  to  visit  the  Public, 
Private,  and  District  Asylums  and  Houses  in  Terms  of  this 
Act,  within  their  respective  Districts,  at  all  such  Times  as 
they  shall  be  called  upon  so  to  do  by  the  District  Board,  or 
the  Board,  or  the  Sheriff,  and  otherwise  in  Terms  of  this 
Act ;  and  upon  all  such  Visitations  of  Asylums  they  shall 
enter  in  a  Book  to  be  kept  in  each  sucn  Asvlum,  to  be 
called  the  ^^  Patients-Book,"  the  Condition  of  the  Asylum, 
and  the  general  State  of  the  Health,  mental  and  bodily,  of 
the  Lunatics  kept  therein,  and  also  the  Particulars  of  any 
Case  requiring  Kemark :  Provided  always,  that  where  in 
any  District  more  than  One  District  Inspector  shall  be 
appointed,  it  shall  not  be  necessary  that  more  than  One  of 
such  Inspectors  shall  be  a  Medical  Person. 

LXXl.  It  shall  not  be  competent  to  any  Person  notUnqusii- 
qualified  in  Terms  of  this  Act  as  a  Medical  Person  to^'p^Jj^ 
practise  or  to  be  employed  or  to  grant  any  Certificate  under  not  to 
the  Provisions  of  this  Act,  nor  shall  it  be  competent  to  any  pJJ^*^ 
Medical  Person  who  shall  have  any  pecuniary  or  patrimonial  Act. 
Interest  or  Concern  with  or  in  any  Asvlum  or  House  in 
Terms  of  this  Act,  or  anv  Copartnership  or  Participation 
of  Profits  with  any  Superintendent  of  any  such  Asylum  or 
House,  or  whose  Father,  Brother,  or  Son  shall  be  Superin- 
tendent of  any  such  Asylum  or  House,  to  practise  or  to  be 
employed  or  to  grant  any  Certificate  under  the  Provisions 
of  this  Act ;  and  any  Person  who  shall  do  in  the  contrary 
of  this  Enactment  shall  be  guilty  of  an  Offence,  and  be 
liable  for  each  Offence,  in  a  Penalty  not  exceeding  Fifty 
Pounds,  or  to  be  imprisoned  for  any  Period  not  exceeding 
Three  Months :  Provided  always,  that  any  Medical  Person 
may  practise,  be  employed,  or  grant  Certificates  under  this 
Act  in  or  with  reference  to  any  Asylum  or  House,  not  being 
an  Asylum  or  House  in  or  with  which  such  Person,  or  his 
Father,  Brother,  or  Son,  is  so  interested  or  connected  as 
aforesaid  :  Provided  also,  that  nothing  in  this  Enactment 
contained  shall  prevent  the  Medical  Officer  of  a  District 
Asylum  from  granting  Certificates  with  reference  to  any 
Lunatics  of  the  District  to  which  such  Asylum  belongs. 

LXXII.  In  case  the  Convener  or  Commissioners  ofProvision 
Supply  of  any  County,  or  Persons  appointed  or  directed  fj^g^^^^f* 
by  tnem,  or  any  Magistrates  of  Burghs,  or  Persons  ap-tionof  Act. 
pointed  or  directed  by  them,  shall  remse  or  neglect  to  ao 
what  is  herein  or  in  tlie  said  Act  of  the  Second  and  Third 
Years  of  the  Reign  of  Her  Majesty,  so  far  as  the  same  is 
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made  applicable  to  this  Act,  required  of  them  respectively, 
or  in  case  any  Obstruction  shall  ai'ise  in  the  Execution  of 
this  Act,  it  shall  be  lawful  for  the  Board  to  apply,  by  sum- 
mary Petition,  to  the  Court  of  Session,  in  either  of  the 
Divisions  thereof,  or,  during  the  Vacation  of  the  said  Cooit, 
to  the  Lord  Ordinary  on  the  Bills,  which  Court  and  Lord 
Ordinary  are  hereby  authorized  and  required  to  do  therein 
as  to  such  Court  or  Lord  Ordinary  shall  seem  just  and 
necessary  for  the  Execution  of  the  Purposes  of  this  Act 
Charge  for     LXXIII.  There  shall  be  paid  to  the  District  Board,  for 
Lanaticfl.   ^^^^  Fauper  Lunatic  sent  to  and  detained  in  an^  District 
and  Appii-  Asylum,  such  Sum  per  Week,  and  by  such  periodical  Pay- 
Se  Monies  ™®°^^  as  shall  from  Time  to  Time  hQ  fixed  by  the  District 
to  be  re.    Board,   with  the  Approbation  of  the   Board;   and  the 
ceived.      Monies  to  be  so  paid  snail  be  applied  by  the  District  Board 
of  each  District  in  defraying  the  Maintenance  and  Ex< 
penses  of  the  Patients,  the  Salaries  and  Allowances  of  the 
Superintendent,   Clerk,   Officers,   and   Servants,   and  all 
other  the  necessary  Expenses  of  such  District  Asylum; 
and  if  such  Monies  shall  prove  inadequate  to  defray  such 
Maintenance  and  Expenses  and  Salaries,  the  District  Board 
of  such  District  shall,  with  the  Approbation  of  the  Board, 
make  such  additional  Charge  for  each  Pauper  Lunatic 
kept  in  such  District  Asylum  as  may  be  necessary  to  make 
up  any  Deficiency  which  shall  have  arisen  or  may  arise. 
Dwfenct         LXXIV.  The  District  Boards  shall  keep  regular  Books 
k^p  ^  ^  &n<^  Accounts  showing  distinctly  the  Amount  ot  the  Monies 
Bookfl,      received  by  them,  and  of  the  Outlay  and  Expenditure 
thereof,  and  shall  also  keep  Minutes  of  the  Proceeding  of 
the  District  Boards  in  the  Execution  of  this  Act ;  ana  at 
all  Meetings  of  the  District  Boards  Three  Members  thereof 
shall  form  a  Quorum,  and  shall  be  capable  of  acting  in  the 
Execution  of  the  Matters  intrusted  to  such  District  Boards 
by  this  Act ;  and  the  District  Boards  shall  keep  a  distmct 
Account  of  all  Assessments  and  other  Monies  levied  or 
received  under  the  Provisions  of  this  Act,  and  of  the  Ap- 

Slication  and  Disbursement  of  the  same,  in  such  Form  and 
lanner  as  the  Board  shall  direct;  and  a  Copy  of  the 
Account  so  kept  shall  be  transmitted  half-yearly  to  the 
Board  ;  and  the  District  Boards  shall  also  keep  Minutes  of 
their  Proceedings  in  the  Execution  of  this  Act. 
Pauper  LXXV.  Eveiy  Pauper  Lunatic  detained  in  any  District 

b^h*w  to  -^^y''^"*  under  this  Act  shall  be  deemed  and  held  to  belong 
belong  to  ^^^d  be  chargeable  to  the  Parish  of  the  legal  Settlement  of 
the  Pariiih  such  Lunatic  at  the  Time  the  Order  for  his  Reception  in 
Settle-  such  Asylum  was  granted,  and  the  Expense  of  his  M ainte- 
nient.  nauce  in  such  District  Asylum  shall  be  defrayed  by  such 
Parish  accordingly ;    and   the   Residence  of  any  Pauper 
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Lunatic  in  any  such  District  Asylum  shall  be  deemed  to 
be  the  Residence  of  such  Lunatic  in  the  Parish  legally 
chargeable  with  the  Maintenance  of  such  Lunatic. 

L AXYI.  All  the  Expenses  attending  the  taking  and  Parish  of 
sending  a  Pauper  Lunatic  to  any  District  Asylum  in  or  mentto^be 
from  any  Parish  which  is  not  the  Parish  of  the  Settlement  liable  in 
of  such  Lunatic,  including  the  Sum  paid  for  the  Order  for  J^g^f^^^^' 
Admission  of  such  Lunatic,  and  the  Maintenance  of  such  Expenses. 
Lunatic  therein,  shall  be  recoverable  by  the  Party  or  Parish 
defraying  such  Expense  irom  the  Parish  of  the  Settlement 
of  such  Lunatic ;  and  it  shall  be  competent  for  the  Sheriff 
of  the  County  in  and  from  which  such  Lunatic  was  taken 
and  sent  to  ascertain  and  fix  the  Amount  of  the  same,  and 
the  Expense  so  fixed  shall  be  recoverable  by  summary 
Process  from  the  Parish  of  the  Settlement  of  the  Lunatic 
before  the  Sheriff  of  the  County  in  which  such  Parish  is 
situated. 

LXX  VIL  The  Expense  incurred  by  any  Superintendent  Expense 
of  any  Asylum,  or  by  any  other  Party,  for  or  in  relation  to  I^^L^atic 
the   Examination,   Removal,   and    Maintenance    of   an v  from^whom 
Lunatic,   shall   be  defrayed  out  of  the  Estate  of  such  ^  be  reco- 
Lunatic,  or  if  such  Lunatic  has  no  adequate  Estate,  and  if  ^^^^  ' 
such  Expense  shall  not  be  borne  by  the  Relations  of  such 
Lunatic,  then  the  Lunatic  shall  be  treated  as  a  Pauper 
Lunatic,  and  such  Expense  shall  be  defrayed  by  the  Parish 
of  the  Settlement  of  such  Lunatic,  and  the  Superintendent 
or  other  Party  disbursing  such  Expense  shall  be  entitled 
to  recover  the  same  from  or  out  of^  the  Parties  or  Estate 
liable  to  defray  the  same  as  aforesaid. 

LXXVIIL  If  the  Parish  of  the  Settlement  of  any  such  Expenses 
Pauper  Lunatic  cannot  be  ascertained,  and  if  the  Lunatic?^  Jj^y^^^ 
has  no  Means  of  defraying  the  Expense  of  his  Maintenance,  instance  by 
nor  any  Relations  who  can  be  made  liable  for  the  same,  fn^^hfJ?** 
the  Expenses  attending  the  taking   and  sending    such  Lunatic 
Lunatic,  and  of  his  Mamtenance  in  the  District  Asylum,  *^J2™" 
shall  be  defrayed  by  the  Parish  in  and  from  which  he  was 
taken  and  sent,  but  with  recourse,  nevertheless,  to  such 
Parish,  at  any  Time  when  it  shall  appear  that  such  Ex- 
penses are  legally  chargeable  to  any  other  Party  or  Parish, 
against  such  Party  or  Parish,  and  who  or  which  shall  be 
liable  also  in  Literest  and  Expenses ;  and  the  Sheriff  of 
the  County  in  which  the  Parisn  defraying  such  Expenses 
in  the  first  instance  is  situated  shall  certify  under  his  Hand 
the  Amount  of  such  Expenses ;  and  such  Certificate  shall 
be  final  and  conclusive  as  to  such  Amount,  and  shall  not 
be  subject  to  Review  by  any  Process  whatsoever  under  any 
Proceeding  instituted  for  Recovery  of  the  same ;  and  the 
Party  entitled  to  recover  such  Expenses  shall  proceed  as 
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accords  of  Law  against  the  Party  or  the  Parish  liable  ibr 
the  same,  by  sommary  Process  before  the  Sheriff  of  the 
County  within  which  such  Party  resides,  or  in  which  snob 
Parish  is  situated,  and  the  Judgment  of  such  Sheriff  shall 
Notice  to    be  final :    Provided  always,  that  the  Parish  of  Settlement 
Pariah  of    g]2ali  not  in  any  case  be  liable  in  Repayment  of  the  Ex- 
^°^^°  penses  incurred  in  relation  to  any  Lunatic  as  aforesaid, 
unless  written  Notice  shall  have  been  given  by  the  Parish 
or  Party  disbursing  the  same  to  the  Parochial  Board  of 
the  Parish  of  Settlement,  and  shall  then  only  be  liable  for 
the  Expenses  incurred  subsequent  to  such  Notice,  and  for 
the  Year  preceding. 
Aecemto       LXXiX.  In  any  Investigation  or  Dispute  regarding 
Paaper      the  Settlement  of  any  Pauper  Lunatic,  the  Inspector  of 
by  pSUSU  the  Poor  of  any  Parish,  and  the  Eelations  of  the  Lunatic, 
interested  and  Other  public  Officers  or  Parties  having  an  Interest  in 
peMlof*'  *®  Investigation,  shall,  on  Warrant  of  the  Sheriff,  have 
their  Main-  free  Access  to  the  Lunatic,  in  the  Presence  of  Inspector  of 
tenanee,     ^jj^  District,  or  Other  Medical  Person  appointed  by  Uie 
Board  or  the  Sheriff,  for  the  Purpose  of  seeing  or  exanun- 
ing  the  Lunatic  touching  the  Matter  in  question. 
Where  TjXXX.  Where  it  may  appear  to  any  District  Board 

District     that  any  Asylum  under  its  Charge  is  more  than  su£5cient 
cufi^om-foP  the  Accommodation  of  all  the  Pauper  Lunatics  of  the 
modato      District,  or  for  whom  Accommodation  therein  falls  to  be 
Se'L™^  provided,  it  shall  be  lawful  for  such  District  Board,  if  they 
tics  of  the  think  fit,   having  obtained  the  Sanction  thereto  of  the 
otSer^**     Board,  to  give  Notice  thereof  by  Advertisement  in  some 
Lunatics    Newspaper,  One  or  more,  commonly  circulated  in  such 
mftted!  *^'  District  or  Part  thereof,  and  to  permit  the  Admission  of  so 
many  Pauper  Lunatics  of  any  other  District,  and  (if  such 
District  Board  and  the  Board  think   fit)  Lunatics  not 
Paupers,  but  who  may  be  deemed  proper  Objects  to  be 
admitted  into  a  Public  Asylum,  as  to  such  District  Board 
may  seem  expedient ;  and  such  District  Board  may  at  any 
Time  rescind  any  such  Resolution,  and,  with  the  Sanction 
of  the  Board,  mav  vary  the  same  ;  and  such  District  Board 
may,  if  they  think  fit,  require  that  no  Pauper  Lunatic 
shall  be  admitted  into  such  Asylum  under  this  Enactment 
without  an  Undertaking  by  the  Parochial  Board  or  In- 
spector of  the  Poor  of  the  Parish  to  which  such  Lunatic  is 
cna^able,  or,  in  the  case  of  a  Lunatic  not  a  Pauper,  by 
the  Person  signing  the  Application  for  the  Admission  of 
such  Lunatic,  for  the  due  Payment  of  the  weekljr  Chai^ 
for  the  Lodging,  Maintenance,  Medicme,  Clothing  and 
Care  of  such  Lunatic  during  his  Continuance  in  snch 
Asylum,  and  of  the  Exnenses  of  his  Burial  in  case  he  die 
therein,  as  well  as  for  tne  Removal  of  such  Lunatic  from 
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such  Asylum  within  Six  Days  after  Notice  given  in  Writing 
by  the  Superintendent  of  such  Asylum  ;  and  such  Lunatic, 
not  being  a  Pauper,  shall  have  the  same  Accommodation 
in  all  respects  as  the  Pauper  Lunatics. 

And  with  respect  to  the  Property  of  Lunatics,  be  it  Property 
enacted :  o/Lunatieg, 

LXXXI.  Whenever  the  Board,  or  the  Accountant  of  where" 
the  Court  of  Session,  shall  have  reason  to  believe  or  suspect  Property 
that  the  Property  of  any  Person  detained  or  taken  charge  not  under 
of  as  a  Lunatic  is  not  duly  protected,  by  being  placed  judicial 
under  the  Management  of  a  Judicial  Factor,  and  that  the^OT^Md 
same,  or  the  Income  thereof,  is  not  duly  applied  for  his  not  pro- 
Maintenance,  the  Board  or  Accountant,  as  the  Case  mayKelfoP" 
be,  shall  report  thereon  in  Writing  to  the  Lord  Advocate ;  ti«  Benefit, 
and  it  shaft  be  competent  to  the  Lord  Advocate,  in  any  ^^^'^^ 
Case  in  which  he  shall  be  of  opinion,  either  bv  reason  of  made  to 
such  Report,  or  from  Inquiries  made  by  himself  or  by  his^®^""'** 
Order,  or  otherwise,  that  such  Proceeding  is  expedient  and 
proper,  to  make  Application  to  the  Court  of  Session  in 
regard  to  any  Person  whom  he  believes  to  be  detained  or 
taken  charge  of  as  a  Lunatic,  setting  forth  that  he  is  in- 
formed, or  has  Season  to  believe  or  suspect,  that  the 
Property  of  such  Person  is  not  duly  protected,  or  that  the 
same,  or  the  Income  thereof,  is  not  duly  applied  for  his 
Maintenance,  and  praying  the  Court  to  cause  the  Matter 
to  be  investigated,  and  to  appoint  a  Judicial  Factor  to  such 
Lunatic,  with  a  view  to  the  proper  Care  and  Protection  of 
his  Property,  and  to  the  Application  of  it,  or  the  Income 
thereof,  to  his  Maintenance  and  Support,  or  to  do  other- 
wise as  may  be  just  and  expedient ;  and  the  Court,  after 
such  Intimation  or  Service,  and  such  Investigation  as  they 
niay  deem  fit,  may  appoint  a  Judicial  Factor  on  the  Pro- 
perty of  such  Lunatic,  or  may  take  any  other  Measures  with 
a  view  to  the  Benefit  of  such  Lunatic,  and  generally  may 
do  under  such  Application  as  to  them  shall  seem  proper. 

LXXXII.  Where  in  tlie  Case  of  any  Lunatic  whose  where 
Property  shall,  by  reason  of  his  being  a  Lunatic,  have^P^'^J: 
heen  placed  under  the  Management  of  a  Judicial  Factor,  though  ^^' 
the  Board,  or  the  Accountant  of  the  Court  of  Session,  shall  ^^^ 
be  informed  or  have  Season  to  believe  or  suspect  that  such  menror 
Property,  or  the  Income  thereof,  is  not  aj)plied  to  the  due  Jndiciai 
Maintenance  of  such  Lunatic,  the  Board  or  Accountant,  as  pro!S^iy"°* 
*e  Case  may  be,  shall  report  thereon  in  Writing  to  the  applied  for 
Wd  Advocate;  and  it  shall  be  competent  to  the  LordLuMuV^ 
Advocate,  in  any  Case  in  which  he  shall  be  of  opinion,  AppHca- 
either  by  reason  of  such  Report,  or  firom  Inquiries  made  ^^'Je^to*^ 
y  *^i^8elf,  or  otherwise,  that  such  Proceeding  is  expedient  the  Court, 
^"d  proper,  to  make  Application  to  the  Court  of  Session 
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in  regard  to  any  such  Lunatic  as  aforesaid,  setting  fortb 
that  he  is  informed  or  has  Beason  to  believe  or  suspect 
that  the  Property  of  such  Lunatic,  or  the  Income  thereof, 
is  not  duly  applied  for  the  Maintenance  of  such  Lunatic^ 
and  praying  the  Court  to  cause  the  Matter  to  be  investi- 
gated, and  to  take  such  Measures  with  a  view  to  the  Benefit 
of  such  Lunatic,  and  the  securing  the  Application  of  the 
Property  or  Income  of  such  Lunatic  to  his  due  Maintenance 
and  Support,  as  may  be  proper ;  and  it  shall  be  lawfal  for 
the  Court  to  make  such  Orders  and  take  such  Pn)ceedings 
under  such  Application  as  it  may  deem  propter  and  ex- 
pedient :   Provided  always,  that  nothing  in  this  Act  con- 
tained shall  derogate  from  any  Powers  already  possessed 
by  the  Accountant  of  the  Court  of  Session,  or  be  construed 
to  prevent  such  Accountant  from  himself  making  any 
Investigation  or  taking  any  Proceedings  which  may  at 
present  be  competent  at  his  Instance. 
EzpenseB       LXXXIII.  The  Expenses  attending  such  Liquiriesand 
incarredaa^ppli^tions  as  afcM'esaid  in  reference  to  the  Property  of 
pertyof     Lunatics  shall  be  chargeable  against  the  Proper^  of  the 
bS^^    Lunatics  to  whom  they  respectivelj^  relate,  and  may  be 
foiy©d  *'    decerned  for  by  the  Court  of  Session,  under  any  such 


from  such  Application  as  aforesaid,  or  be  otherwise  recovered  in  dne 
^P^'^y-  Course  of  Law. 

Account-       LXXXIV.  In  any  Case  in  which,  after  the  passing  of 

Coun  of    ^^^  ^^^  Judicial  Caution  falls  to  be  taken  for  any  Judicial 

Session  to  Factor  of  a  Lunatic,  such  Caution  shall  not  be  received  as 

we  that     sufficient  until  the  Accountant  of  the  Court  of  Session 

jud^cSr  °' shall  approve  thereof  by  a  Marking  tb  that  Effect  on  the 

Factors  to  Bond  or  Caution  ;  and  where,  with  reference  to  any  Judi- 

snffident"  cial  Caution  received  prior  to  the  passing  of  this  Act  for 

any  such  Judicial  Factor,  such  Accountant  shall  have 

Reason  to  believe  or  suspect  that  the  Caution  found  is  or 

has  become  insufficient,  it  shall  be  lawful  for,  and  the  DatT 

of,  such  Accountant  to  inauire  into  the  Matter,  and,  if  b<^ 

shall  think  proper,  to  call  upon  such  Judicial  Factor  to 

find  other  or  adaitional  and  satisfactory  Caution,  and  failing 

such  Caution  being  found,  to  bring  the  Matter  under  the 

Notice  of  the  Court  of  Session,  in  the  Division  thereof  br 

which  such  Judicial  Factor  was  appointed,  with  a  view  to 

the  Court  making  such  Order  on  the  Subject  as  to  it  may 

seem  fit. 

Dangeroui      And  with  respcct  to  Dangerous  and  Criminal  Lunatics, 

'"^      be  it  enacted  * 

jSS      LXXXV.'  Where  any  Lunatic  shall  have  been  appre- 

—     bended  charged  with  Assault  or  other  Offence  inferring 

commit™*' Danger  to  the  Lieges,  or  where  any  Lunatic,  being  in  a 

Dangrerooa  State  threatening  Danger  to  the  Lieges,  shall  be  found  at 


LUNATICS  (SCOTLAND).  91 

large,  or  in  a  State  offensive  to  public  Deoencjry  it  shall 
be  lawful  for  the  Sheriff,  upon  Application  by  Uie  Procu- 
rator Fiscal,  or  Inspector  of  the  Poor,  or  other  Person, 
accompanied  by  a  Certificate  from  any  Medical  Person 
bearing  that  the  Lunatic  is  in  a  State  threatening  such 
Danger,  forthwith  to  commit  such  Lunatic  to  some  Place 
of  s^e  Custody,  and  the  Sheriff  shall  thereupon  direct 
Notice  to  be  given  in  some  Newspaper  circulated  within 
the  County  of  such  Commitment,  and  such  further  Notice 
as  he  shall  think  fit,  and  that  it  is  intended  to  inquire  into 
the  Condition  of  such  Lunatic  on  an  early  Day  to  be 
named ;  and  the  Sheriff  shall  accordingly  proceed  to  take 
Evidence  of  the  Condition  of  such  Lunatic,  and  upon  being 
satisfied  that  he  is  a  Lunatic,  and  threatening  to  be  dan- 
gerous, he  shall  commit  the  Lunatic  to  any  Pwlic,  Private, 
or  District  Asylum ;  and  in  case  there  shall  be  no  such 
Asylum  within  the  Jurisdiction  of  the  Sheriff,  he  shall 
commit  such  Lunatic  to  some  such  Asylum  of  an  adjoining 
County ;  and  an  Order,  such  as  is  herein-before  prescribed, 
shall  be  granted  by  the  Sheriff  in  respect  of  ever^  such 
Commitment ;  and  the  Person  or  the  Parish  liable  in  the 
Maintenance  of  such  Lunatic  shall  be  liable  for  the  Ex- 
pense of  apprehending  and  of  keeping  and  maintaining 
such  Lunatic  in  such  Asylum ;  and  such  Lunatic  shall  be 
detained  in  such  Asylum  until  cured,  or  until  Caution 
shall  be  found  for  his  safe  Custody,  in  which  last  Case  it 
shall  be  lawful  for  the  Sheriff,  upon  Application  to  that 
effect,  and  being  satisfied  as  to  such  Caution,  and  the 
Safety  and  Propriety  of  such  Custody,  to  authorize  the 
DeUvenr  of  the  Lunatic  to  the  Person  so  finding  Security. 

LX^aLXYL  If  any  Pauper  Lunatic  in  respect  of  whom  Power  to 
Application  shall  be  made  to  the  Sheriff  of  any  County  as  sheriff  to 
aforesaid  shall  have  his  known  Settlement  in  anpr  other  i™^Sc'to 
County,  then  it  shall  be  lawful  for  the  Sheriff  either  to&nuther 
follow  out  the  Provisions  of  this  Act  in  regard  to  such  ^""^y* 
Lunatic,  or  at  once  to  transmit  along  with  the  said  Appli- 
cation such  Lunatic  in  safe  Custody  to  the  Sheriff  of  such 
other  County,  to  whom  it  shall  be  lawful  to  proceed  as  if 
the  Application  had  been  made  to  him  in  the  first  instance. 

LX.XXVII.  Where  any  Person  charged  under  anv  In-ProTision 
dictment  or  Criminal  Libel  with  the  Commission  of  any  J^he^"" 
Crime  shall  be  found  insane,  so  that  such  Person  cannot  insanitj 
be  tried  upon  such  Indictment,  or  if  upon  the  Trial  of  any  JJ^^J  *" 
Person  so  indicted  such  Person  shall  appear  to  the  Jury  TnaL 
charged  with  such  Indictment  or  Criminal  Libel  to  be 
insane,  the  Court  before  whom  such  Person  shall  be  brought 
to  be  tried  as  aforesaid  shall  direct  a  Finding  to  that  Effect 
to  be  recorded,  and  thereupon  such  Court  shall  order  such 
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Person  to  be  kept  in  strict  Custody  until  Her  Majesty's 
Pleasure  shall  be  known ;  and  it  shall  be  lawful  for  Iler 
Majesty  to  give  such  Order  for  the  safe  Custody  of  such 
Person  so  found  insane,  during  Her  Pleasnrey  in  such 
Place  and  in  such  Manner  as  to  Her  Majesty  shall  seem  fit 
ProTbion       LXXXVIU.  In  all  Cases  where  it  shall  be  ^yen  m 
LonSr  *^^Evidence  upon  the  Trial  of  any  Person  charged  under  any 
acquitted    Indictment  or  Criminal  Libel  with  committing  any  Crime 
narcilme^'  Offence  that  such  Person  was  insane  at  the  Time  of 
oo:the       committing  such  Crime  or  Offence,  and  such  Person  shall 
Ground  of  \^  acquitted,  the  Jury  sliall  be  required  to  find  specially 
°**°*  ^*    whether  such  Person  was  insane  at  the  Time  of  me  com- 
mitting such  Crime  or  Ofience,  and  to  declare  whether 
such  Person  was  acquitted  by  them  on  account  of  such 
Insanity ;  and  if  they  shall  so  find  and  declare^  the  Court 
before  whom  such  Trial  shall  be  had  shall  order  such  Per- 
son to  be  kept  in  strict  Custody,  in  such  Place  and  in  sach 
Manner  as  to  the  Court  shall  seem  fit,  until  Her  Majesty's 
Pleasure  shall  be  known ;  and  it  shall  thereupon  be  lawful 
for  Her  Majesty  to  giye  such  Order  for  the  safe  Custody 
of  sach  Person  during  Her  Pleasure,  in  such  Place  and  in 
such  Manner  as  to  £^r  Majesty  shall  seem  fit. 
Provteion       LXXXIX.  If  any  Person,  while  imprisoned  in  any 
Prisoner  °  Prisou  or  Other  Place  of  Confinement  under  any  Sentence 
exhibiting  of  Death,  Transportation,  Penal  Servitude,  or  Impison- 
when  in     mont,  or  Under  Charge  of  any  Crime  or  Offence,  or  under 
ConAne-    any  Civil  Process,  £all  appear  to  be  insane,  it  shall  be 
Swrf  '*^f"'  ^^^  *®  Sheriff  of  the  County  where  such  Person  is 
imprisoned  to  inquire,  with  the  Aid  of  Two  Medical  Per- 
sons, as  to  the  Insanity  of  sach  Prisoner ;  and  if  it  shall 
be  certified  by  such  Sheriff  and  such  Medical  Persons  that 
such  Prisoner  is  insane,  it  shall  be  lawful  for  One  of  Her 
Majesty's  Principal  Secretaries  of  State,  upon  Receipt  of 
such  Certificate,  to  direct,  by  Warrant  under  his  Hand, 
that  such  Person  shall  be  removed  to  such  Asylum  as  tbe 
said  Secretary  of  State  may  judge  proper  and  appoint; 
and  every  Prisoner  so  removed  under  this  Act,  and  eveiy 
Person  removed  previous  to  the  Date  of  this  Act,  finom 
Prison  to  an  Asylum,  by  reason  of  his  Insanity,  shall  re- 
main in  Confinement  in  such  Asylum  until  it  shall  bedalj 
certified  to  One  of  Her  Majesty's  Principal  Secretaries  of 
State,  by  Two  Medical  Persons,  that  such   Person  has 
become  of  sound  Mind,  whereupon  the  said  Secretary  of 
State  is  hereby  authorized,  if  such  Person  shall  remain 
subject  to  be  continued  in  Custody,  to  issue  his  Warrant 
to  the  Superintendent  of  such  Asylum,  directing  that  such 
Person  shall  be  removed  back  from  thence  to  the  Prison  or 
other  Place  of  Confinement  from  whence  he  shall  have 
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been  taken,  or,  if  the  Period  of  Imprisonment  of  such  Per- 
son shall  have  expired,  that  he  shall  be  discharged. 

XC.  And  whereas  it  may  be  difficult  in  remote  Parts  of  ProTision 
the  Country  to  obtain  the  Order  of  the  Sheriff  and  Medical  uon^f**"' 
Certificates  necessary  for  the  deception  and  Detention  of  Lunatics 
Lunatics  under  this  Act,  in  respect  of  Persons  alleged  to  pjJ'cm!'^ 
be  dangerous  Lunatics,  or  Persons  in  pauper  or  r^uced 
CircQoistances  alleged  to  be  Lunatics  :  It  shall  in  such  re- 
mote Places  be  lawful  for  any  tlustice  of  the  Peace  of  the 
County  in  which  such  alleged  Lunatic  may  be,  upon  being 
satisfiea  by  sworn  information  of  the  Minister  or  any  Elder 
of  the  Parish,  or  other  credible  Person,  that  such  alleged 
Lunatic  is  a  Lunatic  or  a  dangerous  Lunatic,  to  grant 
Warrant  for  his  Detention  and  Transmission  in  safe 
Custody  to  the  nearest  Town  in  which  a  Sheriff  or  Sheriff 
Substitute  shall  reside ;  and  the  Person  in  whose  Custody 
the  Lunatic  is  so  detained  and  transmitted  shall  forthwith 
take  all  necessary  and  proper  Steps  to  obtain  the  requisite 
Medical  Certificates  and  Order  of  the  Sheriff  of  the  County 
in  which  he  has  been  apprehended,  or  to  which  he  has 
been  conveyed,  by  this  Act  required ;  and  such  Case  shall 
thereafter  be  dealt  with  as  a  Case  in  which  the  Lunatic 
had  been  transmitted  under  an  Order  in  Terms  of  this  Act* 

XCI.  If  the  Procurator  Fiscal  or  an  v  of  the  Commis- Lunatics 
sioners  shall  make  Application  to  the  Sheriff  for  the  Be-  ^^y  ^ 
moval  of  any  Lunatic  from   any  Asylum  or  House  iufr^one 
Terms  of  this  Act,  accompanied  by  a  Certificate  of  Two  Asylum 
Medical  Persons  to  the  Effect  that  such  Asylum  or  House  *^  *"''' 
is  unsuitable  for  the  Confinement  of  such  Lunatic,  it  shall 
be  lawful  for  the  Sheriff  thereupon  to  grant  an  Order  for 
the  Removal  of  such  Lunatic  from  such  Asylum  or  House 
to  some  other  Asylum  or  House,  either  in  his  own  or  in 
some  adjoining  County :  Provided  always,  that  Intimation 
of  the  intended  Application  shall  be  given  (to  be  proved 
to  the  Satisfaction  of  the  Sheriff)  to  the  Partv  by  whom 
or  at  whose  Instance  such  Lunatic  was  confined,  or  if  such 
Party  be  dead  or  cannot  be  found,  to  his  nearest  known 
Kelative;  and  the  Expenses  attending  such  Application 
for  Removal,  and  attending  the  Keeping  and  Mamtenance 
of  such  Lunatic  in  the  Asylum  to  which  he  shall  be  so  re^ 
moved,  shall  be  defrayed  by  the  Party  or  Parish  liable  for 
the  Expense  of  the   Keeping  and  Maintenance  of  such 
Lunatic  in  the  Asylum  or  House  from  which  he  shall  be 
so  reonoved. 

XCII.  It  shall  be  lawful  for  any  Person,  having  pro-  Liberation 
cored  and  produced  the  Certificate  of  Two  Medical  Per-J^Jjilllt^'u 
sons,  approved  by  the  Sheriff,  of  the  Becovery  of  anyorothen. 
Lunatic,  or  bearing  that  such  Lunatic  may,  without  fiisk 


94  20*  AND  Jl*  YICTOSIiB,  CAP.  71. 

of  Injury  to  the  Public  or  to  the  Lunatic,  be  set  at  large, 
and  also  an  Order  irom  the  Sheriff  for  the  Liberation  of 
the  Lunatic,  to  require  the  Superintendent  of  the  Asylum 
in  which  such  Lunatic  is  to  liberate  such  Lunatic^  and 
such  Lunatic  shall  be  liberated  accordingly ;  and  it  shall 
in  like  manner  be  lawful  for  the  Board,  upon  being  satis- 
fied by  the  Certificate  of  Two  Medical  Persons  whom  they 
may  tbink  fit  to  consult  of  the  Recovery  or  Sanity  of  any 
Person  confined  as  a  Lunatic,  to  order  the  Liberation  of 
such  Person  ;  and,  previous  to  the  Liberation  of  any  such 
Person  by  Order  of  the  Board  or  the  Sheriff,  Eicht  Dap 
Notice  in  Writing  shall  be  given  of  such  intended  Libera- 
tion to  the  Person  at  whose  Instance  such  Lunatic  was 
detained,  or,  in  the  Absence  of  such  Person,  to  the  nearest 
known  Relative  of  such  Lunatic,  and,  in  the  Case  of  a 
Pauper  Lunatic,  to  the  Party  or  Parish  by  whom  the  Ex- 
pense of  the  Maintenance  of  the  Pauper  Lunatic  was  de- 
frayed ;  and  in  ail  Cases  of  Removal  or  Liberation  of  any 
Lunatic  the  Superintendent  of  the  Asylum  shall  enter  or 
cause  to  be  entered  in  the  Register  to  be  kept  by  such 
Superintendent  the  Particulars  of  the  Removal  or  Libera- 
tion of  such  Lunatic,  and  the  Date  thereof,  and  the  Au- 
thority on  which  such  Removal  or  Liberation  took  place; 
and  when  any  Lunatic  has  been  discharged  firom  any 
Asylum  as  incurable,  the  Fact  of  such  Discharge  shiJi 
tliereupon  be  entered  in  the  Register  of  the  Asylum,  with 
a  Specification  of  the  Place  to  which,  and  Person  to  whose 
Care,  such  Lunatic  has  been  sent ;  and  Copies  of  all  such 
£ntries  shall,  within  Two  clear  Days  of  tne  same  being 
made,  be  transmitted  by  the  Superintendent  to  the  Board. 
Exception  XCIII.  Provided  always,  That  no  such  Removal  or 
5^^™^**  Liberation  shall  be  competent  or  take  place  in  regard  to 
bv  CoartB  any  Lunatic  detained  under  the  Sentence  of  any  Court  of 
of  Law.  Justice,  without  the  Authority  of  such  Court,  or  the  War- 
rant of  One  of  Her  Majesty's  Principal  Secretaries  of  State: 
Provided  further,  that  if,  by  the  Expiration  of  the  Period 
of  Confinement  awarded  by  the  Sentence  of  any  Court  of 
Law,  any  Lunatic  would  be  entitled  to  be  set  at  large,  and 
such  Lunatic  be  then  uncured,  it  shall  be  lawful,  upon 
Certificate  to  that  Effect  by  Two  Medical  Persons,  and 
upon  an  Order  granted  by  the  Sheriff,  to  detain  such 
Lunatic  in  the  Asylum  in  which  such  Lunatic  then  is,  or 
to  remove  him  to  some  other  Asylum,  as  may  be  proper. 
Patient  XCIV.  In  the  event  of  the  Helease  from  Confinement 


hlveCop^  in  any  Asylum  or  House  of  any  Person  who  shall  consider 
of  Order  himself  to  have  been  unjustly .  confined,  a  Copy  of  the 
;;[^<^^;*»fi- Order,  Petition,  Statement  of  Particulars,  and  Certificates 
on  which'    upon  which  he  has  been  confined,  shall,  at  his  Request,  be 
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Airnished  to  him  or  his  Agent  by  the  Clerk  to  the  Board,  he  was 
without  any  Fee  or  Reward  for  the  same.  confined, 

XCV.  Kvery  Pauper  Lunatic  to  be  detained  under  the  Pauper 
Powers  of  this  Act  shall  be  sent  to  the  Asylum  for  the  J;"JJJ^^*^ 
District  in  which  the  Parish  of  the  Settlement  of  such  a  District 
Pauper  Lunatic  is  situated  :  Provided  always,  that,  under  ^*^Jp"»^j^_ 
special  Circumstances,  it  shall  be  lawful  for  the  Parochial  der  special 
Board,  with  Consent  of  the  Board,  to  dispense  with  the^'jj^^™- 
Removal  of  any  Pauper  Lunatic  to  such  Asylum,  and  to 

f)rovidefor  him  in  such  other  Manner  and  under  such  Regu- 
ations  as  to  Inspection  and  otherwise  as  shall  be  sanctioned 
by  the  Board;  and  provided  further,  that  the  Provisions  of 
this  Act  as  to  the  requisite  License  and  Order,  and  Returns 
or  Reports  to  the  Board,  shall  be  duly  coniplied  with. 

XCVI.  In  every  Public,  Private,  and  District  Asylum  Register  of 
there  shall  be  regularly  kept  a  Book,  to  be  entitled  "  Ke- L^]^*''^"^ 
gister  of  Lunatics,"  in  which  shall  be  distinctly  set  forth  all  aViXb.*^ 
the  Particulars  relating  to  every  Lunatic  who  shall  be  re- 
ceived or  detained  in  such  Asylum  in  the  Manner  and 
Form  set  forth  in  the  Schedule  (I.)  hereunto  annexed ; 
and  a  Copy  of  such  Register  shall  be  transmitted  to  the 
Board  at  such  Times  as  they  shall  direct ;  and  any  Supers 
intendent  of  any  such  Asylum  who  shall  fail  or  neglect  to 
keep  such  Book,  or  to  transmit  such  Copy  as  so  directed, 
shall  be  liable  in  a  Penalty  not  exceeding  Twenty  Pounds 
for  every  such  Offence. 

XCVII.  In  case  of  the  Death  of  any  Lunatic  in  any  Registra- 
Public,  Private,  or  District  Asylum  or  House  in  Terms  S^JJj*;*^, 
of  this  Act,  a  Statement  setting  forth  the  Time  and  Death  of 
Cause  of  the  Death,  and  the  Duration  of  the  Disease^""*'***- 
of  which  the  Lunatic  died,  shall  be  prepared  and  signed 
by  the  Medical  Person  who  attended  the  Lunatic  during 
the  Illness  which  terminated  in  Death,  or  who  attended 
at  the  Time  of  such  Death;  and  in  everv  Public,  Pri- 
vate, or  District  Asylum  such  Statement  shall  be  entered 
in  a  Register  to  b^  kept  in  such  Asylum  in  the  Teims 
set  forth  in  the  Schedule  (J.)  hereunto  annexed;  and  a 
Copy  of  such  Statement,  certified  by  the  Superintendent 
of  such  Asylum  or  House,  shall  within  Three  Days  of  the 
Date  of  the  Death  be  transmitted  to  the  Board,  and  also  to 
the  Party  or  Parish  by  whom  the  Expense  of  the  Main- 
tenance of  the  Lunatic  is  defrayed,  and  to  the  Person  on 
whose  Application  the  Lunatic  was  confined;  and  every 
such  Meaical  Person  or  Superintendent  who  shall  fail  in 
the  Duties  prescribed  to  them  as  aforesaid  shall  be  guilty 
of  an  Offence,  and  for  every  such  Offence  be  liable  in  a 
Penalty  not  exceeding  Fifty  Pounds. 

XC VlII.  The  Board,  on  receiving  such  Copies  of  such  General 
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h^^l  ^  Register  Books  and  Entries,  shall^  after  making  such  Exa- 

^^       mination  thereof  as  they  may  deem  proper,  cause  the  same 

to  be  preserved  in  the  OfGce  of  the  Board;  and  from  the 

Reports  and  Returns  and  Copies  of  Regbters,  and  other 

Documents  transmitted  to  the  Board,  shall  cause  to  be  pre- 

Sared  and  completed,  from  Time  to  Time,  as  ther  shall 
irect,  a  General  Register  of  all  the  Lunatics  who  shall  be 
kept  or  taken  care  of  under  the  Prorisions  of  this  Act,  and 
such  Register  shall  exhibit  the  Asylum  or  House  under 
this  Act  into  which  each  Lunatic  is  receivedi  and  the  Time 
of  his  Reception,  and  also  the  respective  Dates  of  the  Re- 
moval, and  the  Place  to  which  and  the  Person  to  whose 
Care  the  Lunatic  is  removed,  and  also  the  Date  of  the 
Liberation  or  Death  of  each  Lunatic;  and  the  Board  may, 
at  their  Discretion,  give  Information  to  any  Party  inquir- 
ing into  any  of  the  Facts  set  forth  in  such  SLegister,  or  may 
refuse  such  Information;  and  no  Inspection  of  the  Contents 
of  such  Register,  or  of  any  such  Copies  of  Register  Bo(^ 
or  Entries,  shall  take  place  without  their  written  Authority; 
and  any  Person  making  or  permitting  to  be  made  any  In- 
spection of  the  Contents  of  such  Register,  Register  Books, 
or  Entries,  without  such  written  Authority,  shall  be  guilty 
of  an  Oflfence,  and  for  every  such  Ofience  be  liable  in  a 
Penalty  not  exceeding  Fifty  Pounds. 

XCiX.  If  any  Superintendent,  Inspector,  Officer,  or 
Servant,  or  any  Person  employed  in  any  Public,  Private, 
or  District  Asylum  or  House  in  Terms  of  this  Act,  or 
otherwise  having  the  Care  of  any  Person  detained  as  a 
Lunatic  Patient  under  this  Act,  shall  wilftilly  maltreat, 
abuse,  or  neglect  any  Person  so  detained,  to  the  Injory  of 
such  Person,  or  if  any  Person  detaining  or  taking  or  having 
the  Care  or  Charge,  or  concerned  or  taking  part  in  the 
Custody,  Care,  or  Treatment,  of  any  Lunatic  or  Person 
alleged  to  be  a  Lunatic,  in  any  way  abuse,  illtreat,  or  wil- 
fully neglect  such  Lunatic  or  alleged  Lunatic,  such  Super- 
intendent, Inspector,  Officer,  Servant,  or  other  Person  snail 
be  guilty  of  an  Offence,  and  for  every  such  Offence  be 
liable  in  a  Penalty  not  exceeding  One  hundred  Pounds,  or 
to  be  imprisoned  ior  any  Period  not  e!sceeding  Six  Months, 
without  Prejudice  to  any  Action  for  Damages  at  the  In- 
stance of  the  Party  aggrieved,  or  of  the  Person  on  whose 
Application  he  was  detained  acting  on  his  Behalf,  or  of  any 
other  Person  having  Interest,  in  any  competent  Court  ot 
Law:  Provided  always,  that  where  aiiysncn  Maltreatment 
or  Abuse  shall  amount  to  an  Assault,  the  Party  committing 
such  Offence  may  be  prosecuted,  at  the  Discretion  of  the 
Public  Prosecutor,  either  for  such  Assault  or  for  the  Offence 
under  this  Act. 
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C.  It  shall  be  lawful  for  the  Lord  Advocate  of  Seotland^^^^ 
for  the  Time  being  at  all  Times  to  examine  and  inspect  all  Advocate 
the  Books,  Registers,  Minutes,  Proceedings,  Reports,  Re-  g^^*^ 
turns,  Accounts,  and  Documents  of  every  Description  kept  commis. 
by  and  in  possession  of  the  Roard,  who  shall  afford  all  such  sioner. 
Information  regarding  every  Particular  under  their  Charge, 
and  the  Execution  of  the  Duties  therewith  connected,  as 
the  Lord  Advocate  shall  at  any  Time  require. 

CI.  Any  Person  who  shall  wilfully  make  any  false  State-  Penalty  on 
ment  or  Return  or  Report,  or  who  shall  wilfully  make  any^*l*f,^^*I.®" 

/»  1       Tfc  .  ^  T\\  ^tr  •  •     "^        1  1  ments,  or 

false  Representation  upon  any  Plan  or  W ritmg  to  be  used  Refusal  to 
under  this  Act,  or  who  shall  refuse  to  give  any  Information  ^2^**]^^^.^ 
which  by  this  Act  is  required  of  him,  or  who  shall  conceal 
or  refuse  to  divulce  any  Matter  or  Thing  as  to  which  In- 
quiry shall  be  made  of  him  under  this  Act,  shall  be  guilty 
of  an  Offence,  and  for  every  such  Offence  be  liable  in  a 
Penalty  not  exceeding  One  hundred  Pounds,  or  to  be  im- 
prisoned for  any  Period  not  exceeding  Twelve  Months. 

Oil.  The  Board  shall  annually,  on  or  before  the  First  Board  an. 
Day  of  February  in  each  Year,  report  to  One  of  Her  Ma- J^^|>;J^ 
jesty's  Principal  Secretaries  of  State  regarding  the  Condi-  Secretary 
tion  and  Management  of  all  Public,  Private,  and  District  ^^  ^^^* 
Asylums  and  Houses  in  which  any  Lunatic  is  kept  or  de- 
tained under  an  Order  of  the  Sheriff  in  Terms  of  this  Act. 

CHI.  Oribiey  and  Shetland^  with  their  respective  Depen- Orkney  and 
denotes,  shall  be  taken  to  be  separate  Counties  for  the^^^^ 
Purposes  of  this  Act.  Coauties. 

CIV.  It  shall  be  lawful  for  Her  Majesty's  Principal  Provision 
Secretary  of  State  for  the  Home  Department,  at  any  Time,  vwtaUon 
by  Order  in  Writing  under  his  Hand,  to  require  the  Per-ofLuuaUcs 
sons  or  Person  to  whom  such  Order  shall  be  directed,  or^^^^^^m 
any  of  them,  to  visit  and  examine  any  Person  detained  or  Secretary 
taken  charge  of  as  a  Lunatic,  or  represented  to  be  a  Lu-^^®*****  ^^ 
natic,  or  to  be  under  any  Restraint  as  a  Lunatic,  and  to 
make  a  Report  to  such  Secretary  of  State  of  such  Matters 
as  in  such  Order  shall  be  directed  to  be  inquired  into;  and 
all  and  every  Person  or  Persons  having  the  Care,  Custody, 
or  Charge  of  any  Person  to  whom  such  Order  in  Writing 
applies  shall  give  every  Facility  for  the  due  Execution  of 
such  Order. 

CV.  It  shall  be  lawful  for  Her  Majesty's  Principal  Secre-^';!^';^ 
tary  of  State  for  the  Home  Department  to  employ  the  of  state  to 
Board  or  any  Person  to  inspect  and  inanire  into  tne  State  J*^^  *  j 
of  any  Asylum,  House,  or  jPlace  wherem  any  Lunatic,  orafiltiunof' 
Person  represented  to  be  a  Lunatic,  shall  be  confined  or  *°y^**<^ 
alleged  to  be  confined,  and  to  report  to  him  the  Result  of  Lunatic  is 
such  Inspection  and  Inquiry;  and  every  such  Person  bo^p"^*"*- 
employed  may  be  paid  such  Sum  of  Money  for  his  Attend-  conmied. 
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ance  and  Trouble  as  such  Secretary  of  State  shall  deem 
reasonable;  and  every  such  Person  so  employed  shall  be 
allowed  his  reasonable  traveUing  and  other  Expenses  while 
so  employed;  and  such  Sum  of  Money  for  Attendance  and 
Trouble,  and  such  Expenses,  shall  be  charged  on  and  shall 
be  paid  out  of  any  Monies  to  be  voted  for  that  Purpose  by 
Parliament. 
Penaiues,  CVI.  All  the  Penalties  and  Forfeitures  bj  this  Act  im- 
recovM-ed.  P^^  ^^7  ^  ^^^  ^^"^  '^^  ^^^  Name  of  the  Secretary  or  of 
'  the  Procurator  Fiscal  of  the  County  in  which  the  Offence 
shall  have  been  committed  or  in  which  the  Offender  may 
be  found,  and  may  be  recovered  by  summary  Proceeding 
in  the  Name  of  such  Secretary  or  Procurator  Fiscal,  or  of 
any  Agent  appointed  by  the  Board,  upon  Complaint  in 
Writing  to  the  Sheriff  of  the  County  in  which  the  Offence 
shall  have  been  committed,  or  to  the  Sheriff  of  any  Conn^ 
in  which  the  Offender  may  be  found;  and  on  such  Com- 
plaint, the  Sheriff  shall  issue  a  Warrant  for  bringing  the 
Party  complained  against  before  him,  or  shall  issue  an  Order 
requiring  such  Party  to  appear  on  a  Day  and  at  a  Time 
and  Place  to  be  named  in  such  Order;  and  eveiy  such 
Order  shall  be  served  on  the  Party  by  delivering  to  him  in 
Person,  or  by  leaving  at  his  usual  Place  of  Abode,  a  Copy 
of  such  Order,  and  of  the  Complaint  whereupon  the  same 
has  proceeded;  and  upon  the  Appearance,  or  upon  the 
Default  to  appear,  of  the  Party,  it  shall  be  lawful  for  the 
Sheriff  to  proceed  to  the  Hearing  of  the  Complaint,  and 
upon  such  Proof  of  the  Offence  as  shall  satisfy  the  Sheriff, 
and  without  any  written  Pleadings  or  Record,  the  Sheriff 
shall  convict  the  Offender,  and  upon  such  Conviction  shall 
decern  and  adjudge  the  Offender  to  pay  the  Penalty  or 
Forfeiture  incurred,  as  well  as  such  Expenses  as  the  Sheriff 
shall  think  fit,  and  shall  grant  Warrant  for  imprisoning  the 
Offender  until  such  Penalty  or  Forfeiture  and  Expenses 
shall  be  paid:  Provided  always,  that  such  Warrant  shall 
specify  a  Period  at  the  Expiration  of  which  the  Party  shall 
he  discharged,  notwithstanding  such  Penalty  or  Forfeiture 
and  Expenses  shall  not  have  been  paid,  which  Period  shall 
in  no  Case  exceed  Six  Months,  unless  herein  otherwise 
specially  provided. 
Anpiica-  evil.  The  Amount  of  the  Penalties  or  Forfeitures  to 
PeuaSueB  ^  ^  awarded  and  recovered  in  respect  of  any  Public  or 
Private  Asylum  shall  be  paid  and  applied  towards  the 
general  Expenses  of  the  Board;  and  the  Penalties  or  For- 
feitures to  be  awarded  in  respect  of  any  District  Asylum 
shall  be  paid  to  the  District  Board  of  the  District  in  which 
the  Offence  shall  have  been  committed,  as  the  Case  may 
be,  to  be  by  such  District  Board  applied  in  Payment  of  the 
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Expenses  of  the  District  Asylum  under  their  Charge  as 
aforesaid;  provided  that  no  Person  shall  be  liable  to  the 
Payment  of  any  Penalty  or  Forfeiture  imposed  by  virtue  of 
this  Act  unless  such  Penalty  or  Forfeiture  shall  nave  been 
prosecuted  for  within  Six  Months  after  the  Commission  or 
biscovenr  of  the  Offence  for  which  it  was  incurred. 

CVIII.  No  Proceeding  for  the  Recovery  of  Penalties  or  informaii- 
Forfeitures  under  this  Act  shall  be  set  aside  for  Want  of  ^'^^ 
Form,  nor  shall  the  same  be  removed  by  Suspension,  Ad* 
vocation.  Appeal,  or  otherwise,  or  be  in  any  Manner  sub- 
ject to  Review. 

CIX.  The  Powers  and  Authorities  granted  by  this  Act  Powers 
to  Sheriffs  shall  be  in  addition  and  without  Prejudice  to  |?^!^  ^ 
the  Powers  and  Authorities  otherwise  competent  to  Sheriffs  be  wUhoat 
by  Law,  all  which  Powers  and  Authorities,  as  well  as  the  Preiudice 
Powers  hereby  granted,  may  be  exercised  by  them  in  aid  poler>t 
and  in  the  Execution  of  this  Act.  Law.  ' 

ex.  If  the  Prison  Board  of  any  County  shall  so  resolve,  Any  Conn- 
at  a  Meeting  to  be  held  within  Six  Months  after  the  psas- *^  ™ J^^^^ 
ing   of  this  Act,  called  by  public  Advertisement  for  the  itself  into 
special  Purpose  of  considering  the  Propriety  of  passing  such  Jn^jj^'^^ 
Resolution,  such  County  shall  be  severed  from  the  District  Act. 
of  which  by  this  Act  it  forms  Part,  and  be  a  separate  Dis* 
trict  in  itself;  and  such  Resolution  shall  be  communicated 
to  the  Board,  and  shall  be  published  in  the  Edinburah 
Gazette  and  North  British  Advertiser  Newspaper  by  the 
Clerk  of  such  Prison  Board  within  Twenty-one  Days  after 
the  passing  thereof,  and  on  being  so  communicated  and 

Eubbshed  shall  receive  Effect;  and  such  County  shall  then 
e  and  become  a  District  under  this  Act,  in  the  same  Way 
and  Manner  as  if  it  had  been  herein  specially  constituted 
such  District,, and  the  Remainder  of  the  District  from 
which  it  is  so  severed  shall  thenceforward  be  and  become  a 
District  under  this  Act,  in  the  same  Way  as  if  such  County 
had  never  been  joined  with  it. 

CXI.  It  shall  be  competent  to  the  Board,  during  the  Provisions 
Period  of  Five  Years  from  and  after  the  First  Day  of  may  be^?- 
January  One  thousand  eight  hundred  and  fifty-eight,  and  fovQ^^ 
to  the  Inspectors  General  in  Lunacy  under  this  Act,  ^f  ■"™"*'"/* 
either  of  tnem,  after  the  Expiration  of  such  Period,  to  en- 
force the  Provisions  of  this  Act  or  any  of  them,  by  sum- 
mary  Application  to  the  Court  of  Session,   or  to   any 
Sheriff  Court  having  Jurisdiction  over  the  Respondent  in 
such  Application,  and  it  shall  not  be  necessary  to  proceed 
by  way  of  ordinary  Action* 

Cxn.  Every  Inspector  of  the  Poor  shall,  within  Seven  insoectors 
Days  after  he  shall  have  become  aware  of  any  Pauper  gfyelSti^' 
Lunatic  being  within  the  Parish  of  which  he  is  Inspector,  mation  of 
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Panper      notify  the  same  to  the  Chairman  of  the  Parochial  Board, 
withilfuieir^^^  he  shall  also  within  the  same  Period  intimate  to  the 
Parishes.    Board  of  Commissioners  in  Lunacy  under  this  Act  the 
Name  and  Residence  of  such  Pauper  Lunatic,  and  all  the 
Circumstances   he   may   have   ascertained   regarding  his 
N     State  and  Condition,  together  with  the  Steps  that  may 
have  been  taken  in  reference  to  the  Care  ana  Custody  of 
such  Pauper  Lunatic  ;  and  if  any  such  Inspector  shall  fail 
within  the  said  Period  to  make  such  Notification  and  Inti- 
mation, or  either  of  them,  he  shall  be  liable  in  a  Penalty 
of  Ten  Pounds. 
Certain         CXIII.  Whereas  by  an  Act  passed  in  the  Session  of 
of8and°9  Parliament  holden  in  the  Eighth  and  Ninth  Years  of  the 
Viet  c.  83  Reign  of  Her  present  Majesty,  intituled  An  Act  for  ike 
repeae  .    ^„j^^j^^i^^  ^,jj  better  Administration  of  Uu  Laws  rdoHng 
to  the  Relief  of  the  Poor  in  Scotland,  the  Board  of  Super- 
vision thereby  established  is  authorized  and  empowered,  on 
any  Parochial  Board  refusing  or  neglecting  to  provide  for 
the  Removal  of  an  insane,  or  fatuous  poor  Person  to  an 
Asylum  or  Establishment  legally  authorized  to  receive  any 
Lunatic  Patients,  to  take  such  Measures  as  may  be  neces- 
sary for  removing  such  insane  or  fatuous  poor  JPersons  to 
such  Lunatic  Asylum  or  Establishment ;  and  it  is  thereby 
provided,  that  under  special  Circumstances  in  particular 
Cases  the  said  Board  of  Supervision  might  dispense  with 
such  Removal :  The  said  Act,  in  so  far  as  it  grants  such 
Powers  to  the  said  Board  of  Supervision,  sliall  be  and  the 
same  is  hereby  repealed. 
cu!l!^inot     CXIV.  The  assessing  Clauses  of  this  Act  shall  not  ex- 
to  apply  to  tend  to  the  County  of  Metland, 

Shetland. 

SCHEDULES  to  which  the  foregoing  Act  refers. 

SCHEDULE  (A.) 
Form  of  Summons  by  the  Commissioners. 

In  the  Matter  of  A.B,y  a  Lunatic  [or  an  insane  Person,  or  an 
Idiot,  or  a  Person  of  unsound  Mind]. 

I,  one  of  the  Board  of  the  Commissioners  in  Lunacy  for  Scotland, 
in  pursuance  of  the  Provisions  of  an  Act  passed  in  the  Twenty- 
first  Year  of  the  Reign  of  Her  Majesty  Queen  Victoria,  intituled 
[insert  the  Title  of  this  Ad],  do  hereby  grant  Warrant  to  Messen- 
gers-at-Arms  ana  SheriflF  Officers  conjointly  and  severally  to  sum* 
mon,  warn,  and  charge  and  each  of  tbem, 

personally  or  at  their  respective  Dwelling  Places,  in  common  Form, 
to   appear  before  me  at  [insert  Placej^  on  the  Day  of 

18       at  o'clock  noon,  and  then 


LUNATICS  (SCOTLAND).  101 

and  there  to  testify  and  bear  witness^  so  far  as  tbey  and  each  of 
them  know  and  shall  be  asked,  concerning  the  aforesaid  Matter^ 
under  the  Penalties  specified  in  the  said  Act. 

Given  at  Edinborgn  this  Day  of  in  the 

Year  One  thousand  eight  hundred  and 

CD.,  Commissioner. 

SCHEDULE  (B.) 
Form  of  Licencb  by  the  Commissionebs. 

I,  one  of  the  Board  of  the  Commissioners  in  Lunacy  for  Scotland, 
do  hereby  certify,  That  E.F.  of  in  the  Parish  of 

and  County  of  has  delivered  to  me  a 

Plan  and  Description  of  a  House  and  Premises  proposed  to  be 
licensed  for  the  Keception  of  Lunatics  situated  at  in 

the  County  of  in  which  it  is  proposed  to  receive  Pa- 

tients not  exceeding  in  Number  [or^  in  the  Case  of  a 

renewed  Licence^  has  delivered  to  me  a  List  of  the  Number  of 
Patients  now   detained   in    a    House  and  Preniises   situated   at 
in  the  County  of  in  which  there  are  at 

present  Patients],  and  the  Board  having  considered  and 

approved  of  the  same  do  hereby  authorize  and  empower  the  said 
E.F.  [he  intending  or  not  intending  to  reside  therem]  to  use  and 
employ   the    said    House    and    Premises    for    the   deception    of 
Male  \or  Female  or  Male  and 

Female]  Lunatics,  whereof  are  Paupers,  for 

the  space  of  Calendar  Months  from  this  Date. 

Given  at  Edinburgh  this  Day  of  in  the 

Year  One  thousand  eight  hundred  and 

C.D,y  Commissioner. 

SCHEDULE  (C.) 

Form  of  Statement  to  be  lodged  with  a  Petition  to  the 
Sheriff  for  the  Reception  of  a  Lunatic. 

L  Christian  Name  and  Surname  of  Patient  at  Length. 

2.  Sex  and  Age. 

3.  Married,  sin^e,  or  widowed. 

4.  Condition  otLife,  and  previous  Occupation  (if  any). 

5.  Religious  Persuasion  so  far  as  known. 

6.  Previous  Place  of  Abode. 

7.  Place  where  found  and  examined. 

8.  Length  of  Time  insane. 

9.  Whether  first  Attack. 

10.  Age  (if  known)  on  first  Attack. 

IL  Wnen  and  where  previously  under  Examination,  and  Treat- 
ment. 
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12.  Duration  of  existing  Attack. 

13.  Supposed  Cause. 

14.  Whether  subject  to  Epilepsy. 

15.  Whether  suicidal. 

16.  Whether  dangerous  to  others. 

17.  Parish  or  Union  to  which  the  Lunatic  [if  a  Pauper]  is 
chargeable. 

18.  Christian  Name  and  Surname  and  Place  oF  Abode  of  nearest 
known  Relative  of  the  Patient,  and  Degree  of  Relationship  (if 
known),  and  whether  any  Member  of  his  Family  known  to  be  or  to 
have  been  insane. 

19.  Special  Circumstances  (if  any)  preventing  the  Insertion  of 
any  of  the  above  Particulars. 

X  certify,  That  to  the  best  of  my  Knowledge  the  above  Particu- 
lars are  correctly  stated. 

Dated  this  Day  of  One  thousand 

eight  hundred  and 

[To  be  signed  by  the  Party  applying i\ 


SCHEDULE  (D.; 
FoBM  OF  Medical  Certificate. 

I,  the  undersigned,  [setforili  the  Qualification  entitling  the  Person 
certifying  to  arant  the  Certificate^  e.a.^  being  a  member  of  the  Royal 
College  of  Physicians  in  Edinburgh,]  and  being  in  actual  Practice 
as  a  [Physician,  Surgeon,  or  otherwise^  as  tJie  Case  may  be\^  do 
hereby  certify  on  Som  and  Conscience,  That  I  have  this  Day  at 
[insert  the  Street  and  Number  of  the  House  (if  any)  or  other  Uke 
Particulars^']  in  the  County  of  ,  separately  irom  any 

other  Medical  Practitioner  visited  and  personally  examined  AM. 
[insert  Designation  and  Residence^  and  if  a  Pauper  state  «o],  and 
that  the  said  A,B,  is  a  Lunatic  [or  an  insane  Person,  or  an  Idiot, 
or  a  Person  of  unsound  Mind],  and  a  proper  Person  to  be  detained 
under  Care  and  Treatment,  and  that  I  have  formed  this  Opinion 
upon  the  following  Grounds,  viz. : — 

1.  Facts  indicating  Insanity  observed  by  myself  [state  tlu 

FacU]. 

2.  Other  Facts  (if  any)  indicating  Insanity  communicated  to 

me  by  others  [jtate  the  Information  and  from  whoin], 
(Signed)  [Name  and  Medical  Designation  and 

Place  of  Abode, 
Dated  this  Day  of  One  thousand 

eight  hundred  and 
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SCHEDULE  (E.) 
FoBM  of  Obder  to  be  granted  by  the  Sheriff  for  the  Reception 

of  a  Lunatic. 

I,  tr.JJ.,  SherifiP  for  SheriflF  Substitute,  or  Steward^  or  Steward 
Substitute]  of  the  County  [or  Stewartry]  of  having 

had  Moduced  to  me,  with  a  Petition  at  tne  Instance  of  LK,  [Name 
and  i)e8ignation]y  Certificates  under  the  Hands  of 
and  being  Two  Medical  Persons  duly  qualified  in 

Terms  of  an  Act  [specify  this  Act\  setting  forth  that  tney  had  sepa- 
rately visited  and  examined  A.B»  [describe  him,  and  if  a  Pauper  state 
8o\  and  that  the  said  A.B.  is  a  Lunatic,  [or  an  insane  Person,  or  an 
IcBot,  or  a  Person  of  unsound  Mind,]  and  a  proper  Person  to  be 
detained  and  taken  care  of,  do  hereby  authorize  you  to  receive  the 
said  A.B.  as  a  Patient  into  the  Public  [or  Private]  Asylum  of 
and  I  authorize  his  Transmission  to  the  said 
Asylum  accordingly,  and  I  transmit  to  you  herewith  the  said  Medi- 
cal Certificates,  and  a  Statement  regarding  the  said  A.B.  which 
accompanied  the  said  Petition. 

Dated  this  Day  of  18     . 

(Signed)        G.H. 

SCHEDULE  (F.) 
Notice  of  Admission. 
I HEBEBT  give  Notice,  That  A.B.  [describe  him]  was  received 
into  this  House  as  a  Private  [or  Pauper]  Patient,  on  the 
I)ay  of  ,  and  I  hereby  transmit  a  Copy  of  the 

Order  and  Medical  Certificates  and  Statement  on  which  he  was 
received. 

Subjoined  is  a  Report  with  respect  to  the  mental  and  bodily 
Condition  of  the  above-named  Patient. 

(Signed)        E*F»j  Superintendent. 
Dated  at  this  Day  of  One 

thousand  eight  hundred  and 

Beport. 
I  have  this  Day  seen  and  personally  examined  ^IJS.,  the  Patient 
named  in  the  above  Notice,  and  hereby  report  and  certify,  with 
i^pect  to  his  mental  State,  that  [insert  Particulars'],  and  with  re- 
spect to  his  bodily  Health  and  Condition,  that  [insert  Particulars], 
(Signed)        X.ilf.,  Physician  [or  SurgeonJ. 
Dated  this  day  of  One  thousand  eight 

hundred  and 

SCHEDULE  (G.) 
I9  L,M.j  a  Medical  Person  duly  qualified  in  Terms  of  the  Act 
[specify  this  Act]y  certify,  on  Soul  and  Conscience,  That  CD,  [name 
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and  design  the  Patient]  is  afflicted  [stats  ths  Nature  of  the  DUeaBe\ 
bat  that  the  Malady  b  not  confirmed,  and  that  I  consider  it  ex- 
pedienty  with  a  view  to  hia  Recover)',  that  he  should  be  placed 
[specify  the  House  in  which  the  Patient  is  to  be  kept']  for  a  temporarj' 
Kesidence  of  [specify  a  Ttmcj  not  exceeding  Six  MonJths]^ 

SCHEDULE  (H.) 
Districts  or  Divisions  of  Scotland. 

1 .  The  Edinburgh  District  to  comprise  the  Counties  of 

jBdinburgh. 

Haddington. 

Berwick. 

Linlithgow. 

Roxburgh. 

Selkirk. 

Peebles. 

Orkney. 

2.  The  Inverness  Distnct  to  comprise  the  Counties  of— 

Sutherland. 

Ross  and  Cromarty. 

Inverness. 

El^n  and  Naime. 

3.  The  Aberdeen  District  to  comprise  the  Counties  of— 

Caithness. 

Banff. 

Aberdeen. 

Kincardine. 

Shetland. 

4.  The  Perth  District  to  comprise  the  Counties  of — 

Forfar. 

Perth. 

Fife. 

Clackmannan. 

Kinross. 

5.  The  Dumfiies  District  to  comprise  the  Counties  of— 

Dumfries. 

Kirkcudbright 

Wigton. 
i  6.  The  Glasgow  District  to  comprise — 

'  Lanarkshire. 

j  7.  The  Stirling  District  to  comprise  the  Counties  of— 

I  Argyll. 

Bute. 
I  Dumbarton. 

Stirling. 
8.  The  Renfrew  District  to  comprise  the  Counties  of— 

Renfrew. 

Ayr. 
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SCHEDULE  (J.) 
Begisteb  of  Deaths. 


DttooT 

DMib. 

Dfttaof 

ktft 
Admit. 

■loo. 

Don. 
tloaof 

DiMM*. 

Chri«tiw  wd  Bar. 

imm«stfkiU 

Lengtb. 

Bex  And  dun. 

AM%Md 

CaoMof 
Death. 

^ 

Privste. 

Pauper. 

Death. 

OawB^ 

▼ATIOB.  1 

M. 

P. 

M.    F. 

M. 

F. 

1850: 

1860; 

Beptl 

Jan.  2 

— 

Wniliun  Johnson 

- 

- 

1 

- 

— 

23 

1862: 

1862: 

Dec.  2 

June  9 

— 

John  Brown 

1 

- 

- 

- 

— 

25 

1856: 

1865: 

Junes 

Maj6 

Williun  Smith 

- 

1 

-  Phthisis 

27 

SCHEDULE  (K.) 

No.  1. 

FoBM  OF  Absiokation  in  Securttt  to  be  granted  for  Monies 

BOBBOWED  on  the  Secubitt  of  Assessments. 

Assignation  in  Security  No.  {insert  Number]. 

We  Members  of  the 

District  Board  under  the  Act  [speeij^ 
this  Act^j  in  pursuance  of  the  Powers  of  the  said  Act,  do  hereby,  in 
consideration  of  the  Sum  of  [specify  Sum  (xdvanced],  assign  to  {name 
and  design  Creditor],  and  his  Heirs,  Executors,  and  Assignees,  [or  as 
the  Case  may  i«],  all  the  District  Assessments  to  be  raised  and  paid 
within  the  said  District  under  the  said  Act,  in  Security  of  the  Re- 
payment of  the  said  Sum  of  and  of  the  interest  thereof 
amr  the  Rate  of  Pounds  per  Centum  per  Annum  from 
the  Day  of  until  Payment,  which 
Sum  is  to  be  repayable,  with  the  Interest  at  the  Rate  foresaid,  as 
follows :  [state  me  Terms  of  Repayment  according  to  the  Arrange- 
ment]. And  we  consent  to  Kegistration.  In  witness  whereof 
[insert  Testing  Clause  m  Common  Form]. 

No.  2. 

FoBM  of  Transfeb  of  Assignation  in  Secubitt. 

I  [Name  and  Designation]^  transfer  to  [Name  and  Designatumjf 

and  his  Heirs,  Executors,  and  Assignees,  an  Assignation  in  Security, 

numbered  [insert  the  Number  of  iKe  Assianation]^  and  dated  [insert 

Date^f  granted  by  the  District  Board  of  the 

District  to  [Name  and  Designation']y  for  [insert  the  Sum],  and  the 
Interest  thereof  from  the  Day  of  .    And 

I  consent  to  Registration.    In  witness  whereof  [insert  Testing  Clause 
in  Common  Form], 
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Cap.  LXX. 
An  Act  to  provide  for  Hie  Extension  of  the  Boundaries  of 
Burghs  in  Scotland,  and  to  remove  Doubts  as  to  the  Right 
of  certain  Persons  holding  Offices  to  be  registered  as  Voters 
for  Municipal  Purposes.— (z5ih  August  1857.] 
Whereas  it  is  expedient  to  provide  Means  whereby  Pro- 
perty situated  without  the  Boundaries  of  Burghs  in  Scot- 
land may,  in  Terms  of  the  Votes  of  the  Persons  interested 
therein,  1>e  included  within  the  same:   Be  it  enacted  by 
the  Queen's  most  Excellent  Majestr,  by  and  with  the 
Advice  and  Consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament  assembled,  and 
by  the  Authority  of  the  same,  as  follows : — 

I.  Any  Ratepayers,  to  the  Number  of  Twelve  or  more.  Ratepayers 
in  respect  of  Lands  and  Heritages  situated  beyond  theJ^-J^p^ti- 
ezisting  Boundaries  of  any  Royal  or  Parliamentary  Burgh  tion  to  the* 
in  Scotland,  may  present  a  Petition  to  the  Sheriff  of  the  l^^^^j^^ 
County   in  which  such  Burgh  or  Part  of  a  Burgh  isofBwm- 
Bituated,  praying  him  to  take  the  Steps  provided  by  this^^yj^ 
Act  for  extenmng  the  Boundaries  or  the  Burgh  to  the   °'^' 
Extent  to  be  specified  in  such  Petition ;  and  the  Sheriff 

shall,  within  Three  Weeks  from  the  Date  of  the  Presenter 
tion  thereof^  define  and  specify,  in  a  written  Deliverance 
on  the  Petition,  such  Boundaries,  which  shall  include  an 
Area  Two  Thirds  of  which  is  wholly  or  partially  built  on 
or  laid  out  for  building,  as  in  his  Opinion  would  be  suit* 
able  for  the  extended  Boundaries  of  the  Burgh,  and  the 
same  shall  be  thereafter  published  by  Advertisement  in 
snch  Manner  as  the  Sheriff  shall  direct ;  and  it  shall  be 
lawful  for  the  Proprietor  of  any  unbuilt-on  Land  within 
the  proposed  extended  Boundaries,  or  to  the  Police  Com- 
mittee of  the  County  to  be  appointed  in  Terms  of  any  Act 
Sissed  during  the  present  Session  of  Parliament,  within 
ne  Month  after  the  last  Advertisement  so  appointed,  to 
appeal  by  Note  of  Appeal  to  any  One  of  the  Lords  Ordi- 
nary of  the  Court  of  Session,  who  shall  have  Power,  in  a 
summary  Way,  to  dispose  of  such  Appeal,  after  such 
Inauiry  as  to  him  shall  seem  fit ;  and  tne  iludgment  of 
sucn  Lord  Ordinary,  dismissing  such  Appeal  or  sustaining 
the  same  in  whole  or  in  part,  shall  be  final  and  conclusive. 

II.  On  the  Lapse  of  One  Month  from  the  last  Adver- sheriff  to 
tisement  as  aforesaid  without  any  Appeal  having  been  can  Meeu 
taken,  or  in  the  event  of  an  Appetu  having  been  taken,  so  Rftepayera 
soon  as  the  same  shall  have  been  disposed  of,  the  Sheriff^  ^i|« 
shall,  except  where  the  Lord  Ordinanr  shall  on  such  Ap-tionofSie' 
peal  have  found  that  no  part  of  the  Lands  and  Heritages  proposed 
proposed  to  be  included  within  the  Boundaries  of  the  Burgh  of*^n-" 
should  be  included  therein,  by  such  Advertisement  as  he  danes. 
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shall  direct,  call  a  Pablic  Meeting,  at  such  Time  and  Place 
as  he  shall  appoint,  of  the  Ratepayers  in  respect  of  Lands 
and  Heritages  situated  beyond  the  existing  Boundaries  of 
the  Burgh,  and  within  the  extended  Boundaries  thereof,  as 
defined  by  the  SheriflF  or  by  the  Lord  Ordinary  on  AppMeal, 
to  consider  the  Proposal  to  extend  the  said  Boundaries ; 
and  the  Sheriff  shall  preside  at  the  Meeting,  and  the  Sheriff 
Clerk  shall  act  as  Clerk  ;  and  each  Person  attending  such 
Meeting  shall  deliver  in  Writing  to  the  Clerk  bis  Name, 
Designation,  and  Address,  before  voting  at  or  taking  part 
in  SQch  Meeting ;  and  in  case  a  Majority  of  the  Peraons 
present^hereat  shall  resolve  to  proceed  in  extending  the 
said  Bdnndaries,  according  to  the  Specification  and  Defi- 
nition of  the  Sheriff  or  Lord  Ordinary,  they  shall  at  such 
Meeting  name  a  Committee  of  such  Katepayers,  not  being 
fewer  than  Three  nor  more  than  Nine  in  Number,  to  con- 
fer with  the  Council  of  the  Bargh  as  to  the  proposed 
Extension  of  the  Boundaries  thereof. 
In  cue  III.  In  case  the  Town  Council  or  a  Majorit}'  thereof 

CouDca     shall,  after  such  Conference,  resolve  that  it  is  exjpedient  to 
coDflentto  cany  into  effect  the  proposed  Arrangements,  they  shall 
^ztenllioD  Pp^"^l^  ^uch  Resolution,  with  any  annexed  Conditions,  in 
th«  same  '  One  or  more  local  Newspapers,  not  later  than  the  last  Day 
lS!S»Srf-    ^^  September  in  any  one  lear ;  and  such  Resolution  shall 
dered  by    be  re-considered  at  any  Meeting  of  the  Council  to  be  held 
^&^ng  of  not  sooner  than  the  Second  Week  in  the  Month  of  Novem- 
payers.      ber  next  following,  and  if  the  same  shall  be  confirmed  by 
the  Council,  the  Sheriff  shall  call  a  Second  Meeting  of  such 
Ratepayers,  of  which  such  Intimation  shall  be  given  by 
public  Advertisement   as  he  shall  direct,  and  at  which 
Meeting  the  Sheriff  shall  preside ;  and  no  other  Question 
shall  be  put  to  the  Meeting  but  "approve**  or  "disapprove** 
of  the  proposed  Extension,  on  the  Terms  resolved  on  by 
the  Town  Council ;  and  in  case  the  Majority  of  Votes 
shall  be  in  favour  of  the  proposed  Extension,  the  Boond- 
aries  and  Conditions  so  agreed  upon  shall  be  set  out  at 
Length  in  the  Minute  of  the  Meeting,  and  authenticated 
by  the  Subscription  of  the  Sheriff;  and  the  Boundaries 
therein  expressed  shall  thereafter,  under  the  Conditions 
therein  expressed,  be  the  Boundaries  of  the  Burgh  for  all 
Municipal  Purposes  only,  including  the  Right  of  voting  for 
Town  (Jouncillors  and  all  Matters  connected  with  Police, 
and  the  District  comprehended  within  such  Boundaries 
shall  cease  to  belong  to  or  form  Part  of  the  Coun^  in 
which  it  is  locally  situated,  and  shall  belong  to  and  torn 
Part  of  such  Burgh  as  regards  all  local  Purposes,  Rights, 
and  Obligations;    provided  always,  that  nothing  in  this 
Act  contained  shall  affect  in  any  w^ay  the  Right  of  voting 
for  a  Representative  in  Parliament. 


BOUNDARIES  OF  BUBOHS  EXTENSION  (SCOTLAND).  1(J5 

IV.  Where  such  adjoining  Lands  and  Heritages  include  Consent 
any  Burgh  or  Portion  of  a  Burgh,  the  Consent  of  the^^^^?^^^^^^^ 
Town  Council  of  such  Burgh  shall  be  required  to  such  before  Re- 
Resolution  before  it  shall  be  considered  by  such  last-men- ^^J^^^^^^.^^ 
tioned  Meeting;  and  it  shall  be  lawful  for  any  Proprietor  sheriff 

or  Proprietors  of  Lands  and  Heritages  within  such  a^ljoin-gJ^Mj*^^ 
ing  District  valued  on  the  Valuation  Roll  in  force  for  theof  Propne- 
Year  at  Two-Thirds  of  the  whole  Value  of  Lands  and'^^y^ 
Heritages  within  such  District,  at  any  Time  prior  to  theceedinn 
last  Meeting  above  mentioned,  to  lodge  a  Minute  with  the«nt^J  *^^eir 
Sheriff  stating  that  he  or  they  object  to  the  proposed  £x- obtained, 
tension,  and  on  such  Minute  being  lodged  the  Sheriff,  on 
being  satisfied  that  the  Value  of  the  Lands  and  Heritages 
of  such  Proprietor  or  Proprietors  is  of  the  above  Amount, 
shall  suspend  the  Proceedings  until  the  Consent  of  such 
Proprietor  or  Proprietors  to  the  proposed  Extension  be 
obtained,  and  if  such  Consent  be  not  intimated  within 
Three  Months  the  Proceedings  shall  terminate. 

V.  In  the  event  of  such  proposed  Extension  being  ^^^e^rrf^^d 
jected,  it  shall  not  be  competent  for  the  Sheriff  to  callby  Rate- 
another  Meeting  for  the  Purpose  of  considering  any  P'^'|*/^'I;i°n 
posed  Extension  of  the  Boundaries  of  the  Burgh  until  after  to*be°pro- 
the  Expiration  of  Two  Years  from  and  after  the  Date  of  pjwed  for 
the  said  first-mentioned  Meeting.  ^^   *"*' 

VL  Any  Three  Ratepayers  entitled  to  be  present  and  to  Sheriff  to 
vote  at  any  Meeting  called  under  this  Act  may  present  tx}^^^!^^^  if 
the  Sheriff,  within  Ten  Days  after  the  Date  of  such  Second  Ratepayers 
Meeting,  a  Petition  praying  for  a  Scrutiny ;  and  he  shall  J*^**®"  '^"^ 
thereupon,  at  the   Expense  of  the  Petitioners,  direct  a 
Scrutiny  of  the  whole  Votes  to  be  taken  in  such  Manner 
as  he  shall  think  fit,  in  order  to  ascertain  whether  the  Mar 
iority  of  those  entitled  to  vote  and  who  have  voted  at  the 
Meeting  have  approved  or  disapproved  of  the  proposed 
Arrangement ;    and  in  the  event  of  the  Kesult  of  such 
Scrutiny  being  to  prove  to  the  satisfaction  of  the  Sheriff 
that  the  Majority  of  the  Votes  of  those  entitled  to  be  pre- 
sent and  vote  was  in  Truth  adverse  to  the  Decision  of  the 
Meeting  as  authenticated  by  his   Signature,  the  Sheriff 
shall  reverse  such  Decision,  and  such  Reversal  being  authen- 
ticated by  the  Subscription  of  the  Sheriff  shall  have  all  the 
Effects  which  a  Decision  to  that  Effect  would  have  had  if 
declared  at  such  Meeting  :  Provided  always,  that  no  such 
Reversal  shall  be  competent  after  the  Expiration  of  more 
than  One  Month  from  the  Date  of  such  Meeting. 

Vn.  Any  Person  who  shall  falsely  represent  himself  to  Penaitie* 
be  entitled  to  be  present,  and  to  vote  at  any  Meeting  to  be  f|^''g^|el"* 
called  under  this  Act,  knowing  himself  not  to  be  so  entitled,  presenta- 
and  shall  unlawfully  attend  and  vote  at  such  Meeting,  shall  j!^2nij^  ^ 
be  liable  in  a  Penalty  not  exceeding  Twenty  Pounds,  which 
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may  be  sammarily  recovered  before  the  Sheriflf  by  any 
Person  suing  therefor,  and  which  shall  be  disposed  of  as  the 
Sheriff  shall  direct. 
PerBonain-     VIII.  Whereas  by  an  Act  passed  in  the  Nineteenth  and 
totedby     Twentieth  Years  of  Her  Majesty,  Chapter  Fifty^ight,  in- 
Office  not  tituled  An  Act  to  amend  the  Law  for  tlie  Registration  of 
eluded*'    Persons  entitled  to  vote  in  the  EUctUm  of  MerHbers  to  tent 
from  Re-    in  Parliament  for  Burghs  in  Scotland,  it  is  provided  that 
^terfc      *^®  Register  oi  Voters  in  any  Burgh,  as  completed  by  the 
Court  of  Appeal  in  each  Year,  shall  for  all  the  Purposes  of 
the  Act  passed  in  the*  Third  and  Fourth  Years  of  King 
William  the  Fourth,  Chapter  Seventy-six,  and  for  all  other 
Purposes,  come  in  place  of  the  Register  of  Voters  in  such 
Burgh  established  by  the  Act  passed  in  the  Second  and 
Third  Years  of  King  William  the  Fourth,  Chapter  Sixty- 
five  :   And  whereas  Doubts  have  arisen  whether  Persons 
holding  Offices  which  render  them  incapable  to  vote  in  the 
Election  of  a  Member  or  Members  of  Parliament  are  en- 
titled to  be  placed  on  the  Register  of  Voters :  Be  it  enacted, 
Thatnothingin  the  first-recited  Act  contained  shall  operateto 
exclude  such  Persons  from  the  said  Register :  Provided  always, 
that  their  being  so  placed  on  the  said  Register  shall  notenable 
them  to  doany  Act  from  which  they  are  byLawincapacitated. 
^^ff^eSn       ^^'  "^^^  whole  Expenses  incurred  in  relation  to  the 
how  to  be^  calling  and  holding  of  any  Meeting  or  Scrutiny  under  this 
provided.    Act  sEall  be  borne  and  paid  by  the  Persons  signing  the 
Petition  to  the  Sheriff,  and  the  Sheriff  Clerk,  l^fore  any 
such  Meeting  is  called,  may  require  the  Petitioners  to  con- 
sign or  find  Security  to  his  Satisfaction  for  such  Sam  as 
the  Sheriff  may  think  reasonable  for  that  Purpose :   Pro- 
vided '[always,  that  in  case  the  Boundaries  of  the  Burgh 
shall  be  extended,  the  whole  Expenses  shall  be  ultimately 
defirayed  from  the  Common  Good  or  other  Funds  of  the 
Burgh,  or  by  means  of  an  Assessment  on  the  whole  Bate- 
payers  within  the  extended  Boundaries,  which  the  Council 
of  the  Burgh  is  ,  hereby  empowered   and,   if  necessary^ 
directed  to  impose  and  levy,  along  with  and  in  like  Manner 
as  the  Prison  Rate  within  such  Burgh ;  and  in  either  Case 
such  Expenses  may  be  recovered,  together  with  the  Costs 
of  Suit,  by  the  Disburser  thereof,  bv  Summary  Process 
before  the  Sheriff,  whose  Decision  shall  be  final. 
tou!!?S'       ^'  '^^®  ^°^  "Ratepayer"  shall  mean  and  include 
Ter^.      every  Person  whose  Name  shall  for  the  Time  being  appear 
as  Proprietor  or  Tenant  and  Occupant  of  Lands  and  Heri- 
tages to  the  Value  of  Four  Pounds  or  upwards  on  the 
Valuation  Books  of  any  County  or  Burgh,  made  up  in 
Terms  of  an  Act  passed  in  the  Seventeenth  and  Eighteenth 
Vict,  c!  91.  Y®*"  of  Her  Majesty  Queen  Victorioy  intituled  An  Act  for 
the  Valuation  of  luands  and  Heritages  in  Scotland;  and  the 
Word  «  Sheriff"  shall  include  Sheriff  Substitute. 
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An  Act  to  refider  mare  effectual  the  Police  in  Counties  and 
Burghs  in  Scotland. — pSth  August  1857.] 

Whekeas  an  Act  was  passed  in  the  Eleventh  Year  ofJJ^-^*^* 
King  George  the  First  (Chapter  Twenty-six),  "for  more 
effectual  disarming  the  Hignlands  in  that  part  of  Great 
Britain  called  Scotland,  and  for  the  better  securing  the  Peace 
and  Qaiet  of  that  Part  of  the  Kingdomj"  whereby  the  Free- 
holders of  every  Shire,  County,  or  District  in  Scotland  were 
authorised  to  assess  the  several  Shires  or  Stewartries  for 
raising  a  sufficient  Fund  to  defray  the  Charges  of  appre- 
hending, subsisting,  and  prosecntmg  Criminals ;  ana  an- 
other Act  was  passed  in  tne  Session  of  Parliament  holden 
in  the  Second  and   Third  Years  of  King   William  the2&3W. 
Fourth  (Chapter  Sixty-five),  "  to  amend  the  Bepresenta-  *•  ®-  ^• 
tion  of  the  teople  in  Scotland,^  wherebv  the  Collection 
and  Application  of  the  said  Fund  commonly  called  "  Eogue 
Money*'  was  transferred  from  the  Freeholders  to  the  Com- 
missioners of  Supply ;  and  another  Act  was  passed  in  the 
Session  of  Parliament  holden  in  the  Second  and  Third 
Years  of  Her  Majesty  (Chapter  Sixty-five),  "to  amend 2^3 Vict, 
the  Mode  of  assessing  the  Rogue  Money  in  Scotland,  and  0. 65. 
to  extend  the  Purposes  of  such  Assessment,"  whereby  the 
Commissioners  of  Supply  of  any  County  were  authorized 
to  levy  withi  and  as  Part  of  the  Kogue  Money  an  additional 
Assessment  for  the  Maintenance  of  a  Constabulary  or  Police 
Force  in  such  County,  and  such  additional  Ajssessments 
have  been  levied  and  such  Force  has  been  established  in 
Bome  Coonties  in   Scotland:   And  whereas   an  Act  was 
passed  in  the  Session  of  Parliament  holden  in  the  Third 
and  Fourth  Years  of  King  William  the  Fourth  (Chapters &  4  w., 
Forty-six),  "to  enable  Burghs  in  Scotland  to  establisn  a*-c. i6. 
general  System  of  Police,"  which  Act  was  subsequently 
amended  by  an  Act  passed  in  the  Session  of  Parliament  10  &  u 
holden  in  the  Tenth  and  Eleventh  Years  of  Her  Majesty  ^^*^'-  ^'  ^• 
(Chapter  Thirty-nine) ;   and  an  Act  was  passed  in  the 
session  of  Parliament  holden  in  the  Thirteenth  and  Four- 13  &  14 
teenth  Years  of  Her  Majesty  (Chapter  Thirty-three),  « to^**^  ""'  ^' 
make  more  effectual  Provision  for  regulating  the  Police 
of  Towns  and  populous  Places  in  Scotland^  and  for  paving, 
draining,  cleansing,  lighting,  and  improving  the  same ;" 
and   the  Three  last-recited  Acts  have  been  adopted  in 
whole  or  in  part  in  some  Burghs  in  Scotland :  And  where- 
as it  is  expedient  that  further  and  other  Provision  be  made 
for   secunng  an   efficient  Police  Force  throughout  Scot- 
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land :  Be  it  therefore  enacted  by  the  Queen's  most  Excel- 
lent Majesty,  by  and  with  the  Advice  and  Consent  of  the 
Lords  Spiritual  and  Temporal,  and  Commons,  in  this  pre- 
sent Paniament  assemble,  and  bj  the  authoritj  of  the 
same,  as  follows : 
Commis-        I-  On  the  Twenty-ninth  Day  of  September^  or  on  some 
siooers  of  other  Day  thereafter  not  later  than  the  Thirty-fint  Day 
^uSiLh    of  October  One  Thousand  eight  hundred  and  fifty-seven 
Police        the  Commissioners  of  Supply  of  every  County  in  Scodatd 
^^^^'       shall  hold  a  Meeting  on  such  Day  and  at  such  Hour  and 
Place  as  may  be  puolicly  notified  by  the  Convener  of  the 
Commissioners  of  Supply  by  Advertisement  at  least  Twenty- 
one  Days  previous  to  such  Meeting  in  the  Edinhtrgh  Ga- 
zette and  in  some  One  or  more  ^wspapers  published  in 
such  County,  or,  if  there  be  no  such  Newspaper,  then  in 
some  One  or  more  Newspapers  published  in  an  adjoining 
/County  or  Counties,  and  at  sucn  Meeting  or  at  any  Ad- 
journment  thereof  (not   later  than  the  said  Thirty-first 
Day  of  October)  the  said  Commissioners  of  Supply  shall 
proceed  to  estaolish,  firom  and  after  the  Fifteenth  Day  of 
March  One  thousand  eight  hundred  and  fifty-eight,  a  suf- 
ficient Police  Force  for  such  County,  and  for  that  Fro- 
pose  shall  declare  the  Number  of  Constables  they  propose 
should  be  appointed,  and  the  Sates  of  Pay  which  it  woald 
be  expedient  to  pay  to  the  Chief  and  other  Constables,  and 
shall  report  such  Uieir  Proceedings  in  Writing  to  One  of 
Her  M^estjT^s  Principal  iSecretaries  of  State. 
Coramta-        H.  Tiie  Commissioners  of  Supply  of  every  County  shaD 
sionera  of  at  their  First  Meeting  fur  the  Purposes  of  this  Act,  or  at 
appointPo- ftny  Adjournment  thereof  as  aforesaid,  on  the  Twenty- 
lice  Com-   ninth  Day  of  September,  or  on  some  other  Day  thereafier 
S^^Act  not  later  than  the  Thirty-first  Day  of  October,  and  in  all 
into  execu-  subsequent  Years  at  their  statutory  Meeting  on  the  Thir- 
^^^'         tieth  Day  of  April,  appoint  certain  of  their  own  Number, 
being  not  more  than   Fifteen  and  not  less  than  Three, 
whicn  Persons  so  appointed,  along  with  Her  Majesty's 
Lieutenant  and  the  Sneriff  of  the  County  (or,  in  the  Ab- 
sence of  such  Sherifi^,  One  of  his  Substitutes  to  be  by  him 
nominated  for  that  Purpose),  shall  be  called  "  The  roKce 
Committee,"  to  manage  and  transact  all  or  any  Matters 
which  such  Police  Committee  is  hereby  required  or  autho- 
rized to  do,  execute,  or  perform  ;  and  every  such  Commit- 
tee shall  also  have  such  or  so  many  of  the  Powers  and 
Authorities  and  Discretion  by  this  Act  given  to  and  re> 
posed  in  such  Commissioners  of  Supply  as  such  Commis- 
sioners of  Supply  shall  think  proper  to  delegate  to  snch 
Committee;  and  such  Police -Committee  shall  elect  One 
of  their  own  Number  to  be  their  Chairman,  and  any  Three 
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Members  of  such  Police  Committee  shall  be  a  Quorum  ^ 
and  entitled  to  exercise  all  the  Powers  of  such  Police  Com* 
mittee ;  and  at  all  Meetings  of  such  Police  Committee  the 
Majority  present  and  roting  shall  rule  the  Decision  ;  and 
where  the  Votes  of  those  present  shall  be  equal  the  Chair- 
man of  the  Police  Committee^  or  in  his  Absence  any 
Member  chosen  hy  said  Committee  to  be  Preses  of  the 
Meeting,  shall  have  a  Casting  Vote  in  addition  to  his  own 
Vote ;  and  such  Committee  may  from  Time  to  Time  ap- 
point Sub-Committees  with  such  of  the  Powers  of  the  said 
Committee  as  they  may  think  fit. 

III.  Rules  for  the   Goyemment,   Pay,   Clothing,  and  Rules  for 
Accoutrements  and  Necessaries  of  such  Constables  as  may  ^g^^pay 
be  appointed  under  this  Act  shall  from  Time  to  Time  l)e&c.  of  Con- 
made  by  One  of  Her  Majesty's  Principal  Secretaries  ofb*^S*b 
State,  but  not  so  as  to  increase  the  Number  of  Men  pro- secretary  ^ 
posed  to  be  appointed ;  and  the  Rules  so  made  shall  be  ^^  ^^^' 
sent  to  the  Clerk  of  Supply  for  eyery  County,  and  shall  be 
by  him  communicated  to  the  Chairman  of  the  Police  Com- 
mittee, the  Sheriff-Clerk,  and  Justice  of  Peace  Clerk  of 
such  County  respectiyely ;  and  it  shall  be  lawful  for  such 
Secretary  of  State^  upon  the  Representation  of  the  Com- 
missioners of  Supply  of  the   County  setting  forth   any 
special  reasons,  iix>m  Time  to  Time  to  suspend  any  Part 
of  such  Rules,  or  to  amend  or  add  to  such  Rules,  so  as  to 
make  them  applicable  to  the  special  Circumstances  of  such 
County ;  and  all  such  Rules  shall  be  binding  on  all  Per- 
sons whom  they  may  concern;   and  Copies  of  all  such 
Kules  shall   be  laid   before  both  Houses  of  Parliament 
within  Six  Weeks  after  the  making  thereof,  if  Parliament 
be  then   sitting,  and  if  Parliament  be  not  then  sitting 
then  within  Six  Weeks  after  the  next  Meeting  of  Parlia- 
ment. 

lY.  As  soon  as  any  such  Rules,  as  finally  settled,  shall  chief  Con- 
haye  been  receiyed  firom  the  Secretary  of  State,  the  Chair- JJ^*>|^^o^^^ 
man  of  the  Police  Committee  of  the  County  shall  call  a  tu  be  ap"  ^ 
Meeting  of  the  said  Committee  on  not  less  than  Ten  orP^^j"^^*!* 
more  than  Twenty  Days  Notice,  and  at  such  Meeting  or^rre^n^r 
at  any  Adjournment  thereof  such  Police  Committee  shall,  "Bore  than 
subject  to  the  Approyal  of  One  of  Her  Majesty's  Principal  county. 
Secretaries  of  State,  appoint  a  Person  duly  qualified  ac- 
cording to  the  Rules  to  be  Chief  Constable  of  the  County 
from   and  after  the  said  Fifteenth   Day  of  March  One 
thousand  eight  hundred  and  fifty-eight ;  and  in  eyery  Case 
of  Vacancy  of  the  Ofiice  of  Chief  Constable  the  Chairman 
of  the  PoUce  Committee  shall  call  a  Meeting  of  the  Police 
Committee  as  aforesaid,  and  at  such  Meeting  or  at  any 
Adjournment  thereof  such  Police  Committee  snail,  subject 
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to  the  like  Approval,  appoint  a  fit  Person  to  be  Chiei 
Constable ;  and  every  Chief  Constable  may  bold  his  Office 
antii  dismissed  by  the  Police  Committee ;  and  it  shall  be 
lawful  to  appoint  the  same  Chief  Constable  for  Two  or 
more  adjoining  Counties,  if  the  Commissioners  of  Supplj 
of  such  Counties  shall  agree  to  join  in  such  Appointment 
Namberof      Y.  It  shall  be  lawiul  for  the  Commissioners  of  Supply, 
may*be*l?-  °"  *^®  Recommendation  of  the  Police  Committee  of  any 
creased  or  Connty,  from  Time  to  Time,  with  the  Consent  of  One  of 
diminUhed.  jj^^  Majesty's  Principal  Secretaries  pf  State,  to  increase 
or  diminish  the  Number  of  Constables  appointed  under  tbb 
Act  for  such  County. 
Chief  Con-     Yl.  The  Chief  Constable  shall,  subject  to  the  Approval 
Ipp^ofnuhe®^  the  Police  Committee,  appoint  the  other  Constables  to 
other  Con-  be  appointed  for  the  County,  and  a  Superintendent  to  be 
stables.      ^^  ^j^g  Head  of  the  Constables  in  eacn  Division  of  the 
County,  and  may  dismiss  all  or  any  of  them,  and  shall 
have  the  general  Disposition  and  Government  of  all  the 
Constables  so  to  be   appointed,   subject  to  such  lawful 
Orders  as  he  may  receive  from  the  Sheriff,  or  from  the 
Justices  of  the  Peace  in  General  or  Quarter  Sessions  as- 
sembled, and  to  the  Rules  established  for  the  Government 
of  the  Force  in  Terms  of  this  Act :  Provided  always,  that 
in  the  Case  of  any  conflicting  Orders  being  issued  by  the 
Sheriff  and  Justices  of  the  Feace  assembled  as  aforesmd^ 
the  Orders  of  the  Sheriff  shall  be  followed  by  the  Chief 
Constable,   until  the  Decision  of  One  of  Her  Majesty's 
Principal  Secretaries  of  State  shall  be  pronounced  on  the 
Subject,  which  Decision,  unless  in  so  far  as  the  same  may 
be  afterwards  altered  or  modified  by  One  of  Her  Maiest/s 
Principal  Secretaries  of  State,  shall  be  final  and  conclusive. 
Additional      VIL  It  shall  be  lawful  for  the  Chief  Constable  of  any 
Constables  County,  with  the  Approval  of  the  Sheriff  or  of  the  Jns- 
pointeda5'^*ces  of  the  County  in  General  or  Quarter  Sessions  as- 
the  Cost  of  sembled  (if  he  shall  think  fit),  on  the  Application  of  any 
indiTiduai8.p^j.g^j^  or  Persons,  setting  forth  the  Necessity  thereof,  to 
appoint  and  cause  to  be  sworn  in  any  additional  Number 
of  Constables,  at  any  Place  within  the  Limits  of  his  Au- 
thority, at  the  Charge  of  the  Person  or  Persons  by  whom 
the  Application  shjul  be  made,  but  subject  to  the  Orders 
of  the  Chief  Constable,  and  for  such  Time  as  he  shall 
think  fit;   and  every  such  Constable  shall  have  all  the 
Powers,  Privileges,  and  Duties  of  other  Constables  ap- 
pointed under  this  Act:  Provided  always,  that  it  shall  be 
lawful  for  the  Person  or  Persons  on  whose  Application 
such   Appointment  shall   have  been   made,  upon  giving 
Fourteen  Days  Notice  in  Writing  to  the  Chief  Constable, 
to  require  that  the  Constables  so  appointed  shall  be  dis- 
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continued,  and  thereupon  the  Chief  Constable  shall  dis- 
continue such  additional  Constables. 

VIII.  It  shall  be  lawful  for  the  Sheriff  of  any  County  Power  to 
within  whose  Jurisdiction  the  Works  of  any  Railway,  Canal,  aSSItionai 
or  other  Public  Work  of  a  similar  Nature  shall  be  in  pro- Constables 
gress  of  Construction,  upon  the  Application  of  the  Com-^^J[®|Pj^® 
pany  or  other  Parties  carrying  on  any  *such  Public  Work,  Public 
or  for  any  Two  Justices  of  the  Peace  of  such  County  ^°''*'** 
usually  acting  in  the  District  in  or  through  which  any  such 
Public  Work  may  be  in  the  Course  of  Construction,  on 
similar  Application,  to  direct  from  Time  to  Time  the  Chief 
Constable  of  such  County  to  appoint  such  additional  Num- 
ber of  Constables  as  such  Sheriff  or  Justices  may  think  fit, 
for  the  special  Purpose  of  keeping  the  Peace,  and  for  the 
Security  of  Persons  and  Property  against  Crimes  and  un- 
lawful Acts,  within  the  limits  of  such  Public  Works,  and 
within  a  Mile  therefrom,  and  such  Constables  so  appointed 
shall  be  specially  charged  with  such  Duties,  arid  shall  have 
all  the  Powers,  Privileges,  and  Duties  of  other  Constables 
appointed  under  the  Act ;  and  such  Sheriff  or  Justices  shall  Company 
decern  the  Company  or  other  Parties  carrying  on  such  ^rryinir** 
Public  Works  to  make  Payment  to  the  Clerk  of  Supply  of  on  s^ch 
the  County  of  the  Wages  and  Allowances  of  such  Con- ^y **e®  .*^ 
stables  so  appointed,  at  such  Sate  and  at  such  Time  and  in  penses  of 
such  Manner  as  the  Sheriff  or  Justices  shall  appoint :  Pro-Jubiea!*"' 
vided  always,  that  the  Rate  so  paid  shall  not  exceed  the 
highest  Rate  paid  for  the  Time  to  any  other  Constable  of 
the  County;  and  where  the  Company  or  other  Parties 
carrying  on  any  Public  Work  shall  refuse  or  neglect,  within 
Fourteen  Days  next  after  Demand  thereof,  to  pay  any  such 
Wages  and  Allowances,  or  any  Part  thereof,  as  shall  by 
such  Sheriff  or  Justices  have  been  directed  to  be  paid,  it 
shall  be  lawful  for  such  Sheriff  or  Justices  forthwith  to 
cause  the  same  to  be  levied,  together  with  the  Expenses  of 
levying  tlie  same,  by  Poinding  and  Sale  of  the  Goods  and 
Effects  of  the  Company  or  other  Parties  liable  to  pay  such 
Wages  and  Allowances. 

I^.  The  Act  passed  in  the  Session  of  Parliament  holden  B&d  Vict, 
in  the  Eighth  Year  of  Her  Majesty  rChanter  Three),  "  for  J;^^jj^j 
the  Appomtment  of  Constables  or  other  OfRcers  for  keep-  after 
ing  the  Peace  near  Public  Works  in  Scotlandy*  shall  be  Month* 
and  the  same  is  hereby  repealed :  Provided  always,  that  the  from  the 
said  last-mentioned  Act  shall  continue  in  force  ?or  Twelve  JJi^Act. 
Months  after  the  passing  of  this  Act  as  regards  all  Constables 
or  Peace  Officers  appointed  and  doing  Duty  under  the  said 
last-mentioned  Act. 

X.  The  Chief  Constable  shall,  subject  to  the  Approval  C^^e^Con- 
of  the  Police  Committee,  appoint  One  of  the  Supennten- 
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denta  or  other  Officer  of  tbe  Police  Force  to  act  sis  his 
Depaty  in  case  of  his  being  incapable,  from  Illness  or  ne- 
cessary Absence  from  the  County,  to  perform  the  DaUes  of 
Chief  Constable  of  the  County ;  and  the  Deputy  so  ap- 
pointed shall,  in  such  Case  as  aforesaid,  and  also  in  case  of 
any  Vacancy  of  the  Office  of  Chief  Constable  by  Death  or 
otherwise,  have  all  the  Powers,  Privileges,  and  Duties  of 
the  Chief  Constable :  Provided  always,  that  no  Deputy 
Chief  Constable  shall  be  capable  of  continuing  to  act  with 
the  Powers  of  Chief  Constable  during  any  Vacancy  of  the 
Office  for  more  than  Three  Months  aRer  the  Vacancy  has 
been  occasioned. 

XL  The  Chief  Constable  and  other  Persons  so  appointed 
shall,  before  the  Sheriff  or  any  Justice  of  the  Peace  for  the 
County,  take  .the  following  Oath ;  mdelieetj 

*  I  hereby  swear,  That  I  will  faithfully  discharge  the 
Duties  of  the  Office  of  Constable ;' 

And  shall  have  all  the  powers  and  Privileges  which  any 
Constable  or  Police  .Officer  duly  appointed  has  by  virtue  oi 
the  Common  Law,  or  of  any  Statute,  made  or  to  be  made, 
throughout  the  County  for  which  they  are  00  appointed, 
and  also  in  all  detached  Parts  of  other  Counties  locally 
situated  within  such  County,  and  also  in  any  Harbour, 
Bay,  Loch,  or  Anchorage  within  or  adjoining  such  County, 
and  in  eveiy  Burgh  situated  whoUv  or  in  part  in  such 
County,  and  also  in  any  County  aojoining  to  the  County 
for  which  tliey  are  appointed ;  and  it  shall  oe  lawful  to  any 
Constable  appointed  for  any  One  of  the  Border  Counties 
of  England  or  Scotland  respectively,  (that  is  to  say.)  the 
Counties  of  Northumberland^  Cumberland,  Berwickj  Box- 
hurghj  or  Dumfriesy  to  execute  within  any  of  such  Counties 
the  lawful  Warrant  of  any  Sheriff,  Justice  of  the  Peace,  or 
other  Magistrate  for  the  Apprehension  of  any  Person  ac- 
cused or  convicted  of  a  Crimmal  Offence  committed,  or  for 
the  recovering  of  any  Goods  alleged  to  have  been  stolen, 
within  the  County  of  which  such  Constable  had  been  duly 
appointed  One  of  the  Constables,  in  like  Manner  as  such 
Warrant  might  be  executed  by  such  Constable  within  the 
said  last  described  County. 

XU.  The  Constables  to  be  appointed  in  any  County 
under  this  Act  are  hereby  requii^,  authorized,  and  em- 
powered to  guard,  patrol,  and  watch  within  the  County, 
according  to  such  Kegulations  as  may  from  Time  to  Time 
be  prescribed  by  competent  Authority  under  this  Act,  and 
to  bring  before  the  Sheriff  or  Justices  of  the  Peace,  One  or 
more,  $ul  Persons  who  may  be  found  within  the  County 
actually  engaged  in  or  committing  any  criminal,  riotous^ 
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or  disorderly  Conduct  or  Act^  including  Offences  com- 
mitted on  any  Turnpike  or  Statute  Labour  Road,  or  other- 
wise, in  contravention  of  the  Provisions  of  the  General  or 
any  Local  Turnpike  Act,  or  of  the  General  or  any  Local 
Statute  Labour  Act,  or  accused  or  suspected  of  having 
committed  Crimes,  Delinquencies,  or  Offences,  of  whatso- 
ever Description,  and  at  what  Place  soever  the  same  may 
have  been  or  are  suspected  to  have  been  committed, 
whether  the  same  be  of  such  a  Kind  as  can  competently  be 
tried  before  such  Sheriff  or  Justices,  or  be  of  a  Nature  re- 
quiring to  be  remitted  .for  Trial  before  a  higher  Tribunal, 
or  which,  from  having  been  committed  beyond  the  Bounds 
of  the  County,  fall  to  be  tried  in  another  J  urisdiction ;  and 
such  Constables  shall  perform  all  the  Duties  attaching  to 
Constables  or  Police  Officers  within  any  County  at  the 
Date  of  the  passing  of  this  Act,  and  shall  carry  into  effect, 
as  far  as  may  be,  the  whole  Provisions  and  Regulations 
herein  contained. 

XIII.  Upon  the  Apprehension  of  any  Person  charged  Constabiea 
with  any  Offence,  such  as  may  be  competently  tried  by  any  SJ^'csmsV 
Justice  or  Justices  of  the  Peace,  it  shall  be  lawful  for  the  accept  Bail 
Chief  Constable,  or  any  Superintendent  of  Police,  or  any**'    ^P^"*- 
Constable  duly  authorized  by  the  Police  Committee,  and  in 
chaise  for  the  Time  being  of  any  Station  House,  Strong 
Room,  or  Lock-up,  to  accept,  but  only  if  he  shall  think  fit, 
of  Bail  or  Deposit  that  such  Person  shall  appear  for  Ex- 
amination and  Trial  before  the  Sheriff  or  Justice  of  the 
Peace  Court  at  some  Time  and  Place  to  be  specified,  and 
at  all  after  Diets  of  Court,  and  to  liberate  the  Person  so 
apprehended  upon   Bail  being  found  to  an  Amount  not 
exceeding  Ten  Pounds,  or  upon  the  Deposit  of  any  Money 
or  Article  of  Value  to  the  Amount  of  the  Bail  fixed ;  and 
such  Constable  or  other  Officer  shall  enter  in  a  Book  to  be 
kept  for  that  Purpose  the  Names,  Residence,  and  Occupa- 
tion of  the  Party,  and  Person  or  Persons,  if  any,  accepted 
as  Bail,  and  the  Amount  and  Condition  thereof,  and  if 
Deposit  be  accepted  shall  forthwith  enter  the  same  in  such 
Book,   and  grant  an  Acknowledgment  for  the  Money  or 
Article  so  deposited ;  and  eveiy  such  Bail  shall  be  equally 
effectual  and  operative  in  all  respects  as  if  taken  or  accepted 
by  any  Magistrate. 

XIV.  All  Warrants  and  Deliverances  which  may  beWa™nt« 
issned  in  any  Criminal  Proceeding  within  any  County  by  vprancesin 
the  Sheriff  or  any  Justice  or  Justices  of  the  Peace  of  such  Criminal 
County,  or  Magistrates  of  Burghs  forming  Part  of  8uch?|^JJ^^ 
County  for  the  Purposes  of  this  Act,  may  be  served  andezecoted 
executed,  and  all  Services,  Citations,  and  Executions  in  any  ^^^,^{2!" 
Criminal  Proceeding  before  such  Sheriff,  Justices,  or  Ma- 
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S'strate  may  be  made  and  given  by  any  Constable  of  such 
ounty  appointed  under  this  Act. 
Constabiea  XV.  Ihe  Constables  acting  under  this  Act  shall,  in  ad- 
iJj^^'?^"dition  to  their  ordinary  Duties,  perform  all  such  Duties 
connected  connected  with  the  Police  in  their  respectiye  Counties  as  the 
PoUcl*!*     Sheriff  or  the  Justices  of  the  Peace  of  the  County  may  fipom 

Time  to  Time  direct  and  require. 
Constabiea     XVI.  It  shall  not  be  lawful  for  any  Constable  acting 
ceive\r"  ^^^^^  ^^^  ^^  ^^7  ^^  ^^^  recited  Acts  to  receive  to  his  own 
their  own   Use  any  Fee  for  the  Performance  of  any  Act  done  by  him 
7oTFe^    in  the  Execution  of  his  Duty  as  such  Constable ;  but  this 
formance    Enactment  shall  not  extend  to  prevent  the  Beceipt  by  any 
^  their      gu^jj  Constable  of  any  Fee  or  other  Payment  legally  pay- 
able which  he  may  be  liable  to  account  for  and  pay  over  to 
the  Clerk  of  Supply  of  the  County,  or  otherwise  for  the  Use 
of  the  County. 
S^"SSmS     ^V^I-  N^  Constable  appointed  by  virtue  of  this  Act 
fr^vot-^  shall,  during  the  Time  he  shall  continue  to  be  such  Con- 
^^  ^Ei°^''  ^^^H  ^^  within  Six  Months  after  he  shall  have  ceased  to 
tions.  ^"  be  such  Constable,  be  capable  of  giving  his  Vote  for  the 
Election  of  a  Member  to  serve  in  !rarliament  for  the 
County  in  which  he  is  so  appointed,  or  any  part  thereof, 
or  for  any  County  adjoining  thereunto,  or  for  any  Royaler 
Parliamentary  Burgn  or  Town  within  any  of  the  said 
Counties ;  nor  shall  any  such  Constable,  by  Word,  Mes- 
sage, Writing,  or  in  any  other  Manner,  endeavour  to  in- 
.  duce  any  Elector  to  give,  or  abstain  from  giving^  his  Vote 
for  the  Choice  of  any  Person  to  be  a  Member  to  serve  in 
Parliament  as  aforesaid ;  and  if  any  such  Constable  shall 
offend  therein  he  shall  forfeit  the  Sum  of  Twenty  Poundfi, 
to  be  recovered  by  any  Person  who  will  sue  for  the  same 
by  Action  of  Debt,  to  be  commenced  within  Six  Months 
after  the  Commission  of  the  Offence ;  and  one  Moiety  of 
the  Sum  so  recovered  shall  be  paid  to  the  Informer,  and 
the  other  Moiety  thereof  to  the  Clerk  of  Supplv  of  the 
County,  to  be  by  him  applied  for  the  Purposes  of  the  Poli<» 
under  this  Act:   Provided  always,  that  nothing  in  this 
Enactment  contained  shall  subject  any  Constable  to  any 
Penalty  for  any  Act  done  by  him  at  or  concerning  any  of 
the  said  Elections  in  the  Discharge  of  his  Duty. 
Constables      XVIII.  All  Constables  holding  Office  under  this  Act 
froT ^v-  ^^^  ^  exempt  from  being  returned  and  from  serving; 
ing  on        upon  au^  Juries  whatsoever,  or  in  the  Militia,  nor  shall 
Juriea*  &c.  ^^^y  y^  inserted  in  any  Jury  Lists, 
not^"**      XIX.  No  Office  or  Employment  as  a  Constable  under 
vented '      this  Act  shall  prevent  the  Holder  thereof  from  receiviDg 
^^^     any  Half  Pay  or  Pension  to  which,  if  he  did  not  hold  or  have 
Half  Fay.    such  OfHce  or  Employment,  he  might  be  or  become  entitled. 
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XX.  Every  Constable  appointed  under  this  Act  who  Penalty  on 
shall  be  guilty  of  any  Neglect  or  Violation  of  Duty  in  his  for^Negie^t 
OfBce  ofConstable,  and  shall  be  convicted  thereof  before  ofi>«*y- 
the  Sheriff  or  any  Two  Justices  of  the  Peace,  shall  be 
liable  to  a  Penalty  not  exceeding  Ten  Pounds,  the  Amount 
of  which  Penalty  may  be  deducted  from  any  Salary  or 
Wages  due  to  such  Offender,  or,  in  the  Discretion  of  the 
Sheriff  or  Justices  by  whom  he  shall  be  convicted,  he  may 
be  imprisoned,  with  or  without  Hard  Labour,  for  any  Time 
not  exceeding  One  Month. 

XXI.  No  Constable  appointed  under  this  Act  shall  be  Constables 
at  liberty  to  resign  his  Office,  or  to  withdraw  himself  from  J^g^ji^ 
the  D\itie8  thereof,  unless  expressly  allowed  so  to  do,  in  without 
Writing,  by  the  Chief  Constable  or  Superintendent  under  JjXce!*'^ 
whom  he  may  be  placed,  or  unless  he  shall  give  to  such 

Chief  Constable  or  Superintendent  One  Month's  Notice 
in  Writing  of  his  intention ;  and  every  Constable  who 
shall  resign  or  withdraw  himself  without  such  Leave  or 
Notice  shall  be  liable,  on  being  convicted  thereof,  to  forfeit 
all  Arrears  of  Pay  then  due  to  him,  or  to  a  Penalty  pf  not 
more  than  Five  Pounds. 

XXII.  Every  Constable  appointed  under  this  Act  who  Constables 
shall  be  dismissed  from  or  shall  cease  to  hold  and  exercise  ^"denwr 
his  Office,  and  who  shall  not  forthwith  deliver  over  all  the  up  Accoq. 
Clothing,  Accoutrements,  Appointments,  and  other  Neces-  ^™«°'*» 
saries  which  may  have  been  supplied  to  him  for  the  Execu- 
tion of  his  Duty,  to  the  Chief  Constable  or  Superintendent, 

or  to  such  Person  and  at  such  Time  and  Place  as  shall  be 
directed  by  the  said  Chief  Constable  or  Superintendent, 
shall  be  liable,  on  being  convicted  thereof  before  the  Sheriff 
or  any  Two  Justices  of  the  Peace,  to  Imprisonment,  with 
or  without  Hard  Labour,  for  any  Time  not  exceeding 
One  Month  ;  and  it  shall  be  lawful  for  the  Sheriff  or  any 
Justice  of  the  Peace  to  issue  his  Warrant  to  search  for  and 
seize  to  the  Use  of  the  County  Police  all  the  Clothing, 
Accoutrements,  Appointments,  and  other  Necessaries  whidh 
fehall  not  be  so  delivered  over,  wherever  the  same  may  be 
found. 

XXm.  Every  Person,  not  beinga  Constable  appointed  Penalty  on 
under  this  Act,  who  shall  have  in  his  i^ossession  any  Article,  Po^!^on 
being  Part  of  the  Clothing,  Accoutrements,  or  Appoint- of  Accoq- 
ments   supplied  to  any  such  Constable,  and  who  shall  not  JJf^^Mam* 
be  able  satisfactorily  to  account  for  his  Possession  thereof,  or  ing  Dress 
who  shall  put  on  the  Dress,  or  take  the  Name,  Designation,  tle^**""**" 
or  Character  of  any  Person  appointed  as  such  Constable, 
for  the  Purpose  of  thereby   obtaming  Admission  into  any 
House  or  other  Place,  or  of  doing  or  procuring  to  be  done 
any  Act  which  such  Person  would  not  be  entitled  to  do  or 
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procure  to  be  done  of  his  own  authority,  or  for  any  other 
unlawful  Purpose^  shall,  in  addition  to  any  other  runish- 
ment  to  which  he  may  be  liable  for  such  Offence,  be  liable, 
on  being  convicted   thereof,  to  a  Penalty  not  exceeding 
Ten  Pounds. 
S^B       XXIV.  If  any  Victualler  or  Keeper  of  any  House, 
harboaring  Shop,  Room,  or  Other  Place  for  the  Sale  of  any  Liquors, 
diurin^th?  ^^^t'^^r  spirituous  or  otherwise,  shall  knowingly  harbour 
Hounof    or  entertain  any  Constable  appointed  under  this  Act,  or 
^'^'y*        permit  such  Constable  to  abide  or  remain  in  his  House, 
Shop,  Room,  or  other  Place,  to  the  Neglect  of  his  Duty, 
during  any  Part  of  the  Time  appointed  for  his  being  on 
such  Duty,  every  such  Victualler  or  Keeper  as  afot^d, 
being  convicted  thereof,  shall  for  every  such  Offence  forfeit 
and  pay  any  Sum  not  exceeding  Five  Pounds. 
S*S?8w.'     X.XV.  No  Toll  shall  be  demanded  or  taken  on  any 
▼ice  of  the  Turnpike  Road  or  Bridge  for  any  Horse  or  Police  Van, 
exempted   Carriage,  or  Cart,  passing  along  such  Road  or  Bridge,  in 
from  ToU.  the  Service  of  any  Police  Force  established  under  the 
Provisions  of  this  Act ;  provided,  that  the  Constable  in 
charge  of  such  Horse,  Van,  Carriage,  or  Cart,  if  not  the 
Chiet  Constable,  shall  produce  an  order  in  Writing  under 
the  Hand  of  the  Chief  Constable,  or  shall  have  his  Dress 
according  to  the  Regulations  of  the  Police  Force  at  the 
Time  of  claiming  the  Exemption ;  and  every  Person  who 
shall  fraudulently  claim  or  take  the  Benefit  of  the  Exemp- 
tion from  Toll  herein  contained,  not  being  lawfully  entitled 
thereunto,  shall  for  every  such  Offence  be  liable  to  a  Penalty 
not  exceeding  Five  Pounds,  and  in  all  such   Cases  the 
Proof  of  Exemption  shall  be  upon  the  Person  claiming  the 
same. 
Sbte  to°"     XXVI.  Every  Chief  Constable  shall,  when  so  required, 
make         make    Reports   to  the  Police    Committee,   Sheriff,  and 
Repona.     Justices  of  the  Peace,  and  Magistrates  of  Burghs  forming 
Part  of  any  County  for  the  Purposes  of  this  Act,  or  con- 
solidated therewith  under  this  Act,  of  all  Matters  which 
they  shall  respectively  require  of  him  concerning  the  Police 
of  the  County  or  Burgh  respectivelv,  and  shall  obey  all 
lawful  Orders  and  Warrants  of  the  Sheriff  and  Justices  m 
the  Execution  of  his  Duty. 
Ailgjjnces     XXVn.  In  addition  to  the  Salary  to  be  paid  to  the 
Constable,  Chief  Constable  of  the  County,  reasonable  Allowances  shall 
&c.for    '  be  made  to  him  for  extraordinary  Expenses  necessarily 
ExpeoMs.  incurred  by  him,  and  by  the  Constables  under  his  Orders, 
in  the  Apprehension  of  Offenders,  and  in  the  Execution  of 
his  and  tneir  Duty  under  this  Act ;  and  all  such  Allow- 
ances shall  be  examined  and  audited,  and,  if  not  disallowed, 
paid  by  the  Commissioners  of  Supply. 
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XXVIII.  The   Salaries  and  Allowances  of  the  Chief  E«g«^»M 
Constable  and  other  Constables,  and  all  Expenses  incurred  poiice^to  be 
in  providing  them  with  such  Clothing,  Accoutrements,  and  defrayed 
Necessaries  as  may  be  allowed  by  the  Kules  to  be  estab-  Poiice  As. 
lished  under  this  Act,  and  all  other  Expenses  incurred  in  Bessments. 
putting  this  Act  into  Execution,  shall  be  defrayed  by  the 
Commissioners  of  Supply  of  the  County  out  of  the  Police 
Assessments  to  be  made  and  levied  by  them  in  Terms  of 

this  Act. 

XXIX.  The  Commissioners  of  Supply  of  every  County  Police  As- 
shall  once  in   each  Year  impose  an  Assessment  for  the  J^^^f^J^'^^ 
Purposes  of  this  Act,  to  be  called  "  The  Police  Assessment,"  for  the 
upon  all  Lands  and  Heritages  within  such  County,  accord-  ^S^AeT  ^^ 
ing  to  the  yearly  Value  thereof,  as  established   by  the 
Valuation  Rolls  in  force  for  the  Year  of  Assessment,  under 

an  Act  passed  in  the  Session  of  Parliament  holden  in  the 
Seventeenth  and  Eighteenth  Years  of  Her  Majesty 
(Chapter  Ninety-one),  "  for  the  Valuation  of  Lands  and 
Heritages  in  Scotlandy^*  and  otherwise  in  terms  of  the  said 
last-mentioned  Act,  and  that  at  such  Rate  in  every  Year 
as  the  said  Commissioners  shall  deem  necessary,  in  order 
to  provide  sufficient  Funds  for  all  the  Purposes  of  this  Act, 
including  such  Sum  as  may  be  requisite  to  cover  the  Ex- 
penses of  Assessment,  Collection,  and  Management,  and 
any  Arrears  of  preceding  Years ;  and  the  said  Aissessment 
so  to  be  laid  on  in  each  Year  shall  be  payable,  as  for  the 
Period  from  Whitsunday  in  such  Year  to  Whitsunday  in 
the  Year  immediately  following,  and  may  be  levied  either 
on  the  Proprietor  or  Tenant  of  all  such  Lands  and  Heri- 
tages ;  but  such  Tenant,  in  case  of  his  pajring  such  Assess- 
ment, shall  be  entitled  to  deduct  the  Amount  from  the 
Kent  payable  by  -him :  Provided  always,  that  the  said 
Commissioners  shall  not  levy  Assessment  in  respect  of  any 
Dwelling  House,  Shop,  or  other  such  Premises,  or  any 
Offices  or  Outhouses  connected  therewith,  which  shall  be 
unoccapied  and  unfurnished  during  the  whole  Period  to 
which  such  Assessment  applies :  Provided  also,  that  the 
Expenses  of  the  Period  from  the  Fifteenth  Day  of  March 
One  thousand  eight  hundred  and  fifty-eight  to  the  Fiftieenth 
Day  of  May  One  thousand  eight  hundred  and  fifty-eight 
shall  be  deemed  to  be  Expenses  of  the  Year  from  Whitsun- 
day One  thousand  eight  nundred  and  fifty-eight  to  Whit- 
sunday One  thousand  eight  hundred  and  fifty-nine. 

X^X.  In  the  Case  of  Premises  within  any  County  not  Regnia. 
situated  within  the  Landward  Part  of  such  County,  let  at  p°"^^J*of 
a  Rent  under  Four  Pounds,  or  for  a  less  Period  than  Half  gSu  A».** 
a  Year,  Deduction  shall  be  allowed  by  the  said  Commis-  »essmento. 
sioners  of  the  Assessment  for  each  entire  Period  of  Six 


122  20«  AND  2r  nCTOEl^,  CAP.  72. 

Months  from  Whitsunday  to  Martinmas^  or  from  MaHm- 
moB  to  Whitmndayj  during  which  any  such  Premises  shall 
be  unoccupied  or  not  furnished. 
^Z^t       XXXl.  The  Commissioners  of  Supply  of  any  County 
Supply  may  may,  on  the  Ground  of  Poverty  or  Inability  of  any 
Ff  f'  ^  Person  liable  in   Police  Assessment  under  this  Act  in 
seesment  ^  I'^spect  of  any  Laods  and  Heritages  in  Value  not  amount- 
^  case  of   ing  to  Four  Pounds  j>tfr  ^nntim,  remit  in  whole  or  part 
0^0  y-     Payment  of  the  said  Assessment  by  such  Person  in  such 
Manner  as  the  Commissioners  shall  in  their  Discretion 
think  just  and  reasonable,  but  upon  no  other  Account 
whatsoever. 
Mode  of         XXXII.  The  whole  Powers  and  Right  of  issuing  sum- 
5[|^|[||."*^  mary  Warrants  for  Recovery  of  the  Land  and  Assessed 
meDts.       Taxes  shall  be  applicable  to  the  Rogue  Money  and  the 
Police  Assessment  as  hereby  authorized  to  be  assessed  and 
levied ;  and  Sheriffs,  Magistrates,  Justices  of  *the  Peace, 
and  other  Judges  shall  grant  like  Warrants  for  the  Re- 
covery of  such  Rogue  Money  and  such  Police  Assessment, 
in  the  like  Form  and  under  the  like  Penalties  as  is  pro- 
vided in  regard  to  such   Land  and  Assessed  Taxes  and 
other  public  Taxes;  and  all   Rogue  Money  and  Police 
Assessments  imposed  in  virtue  of  this  Act  shall,  in  the 
Case    of   Bankruptcy   or   Insolvency,    be    paid    out  of 
the  First  Proceeds  of  the  Estate,  and  shall  be  preferable 
to  all  other  Debts  of  a  private  Nature  due  by  the  Parties 


DiBDutes  as     XXXIII.  Any  Dispute  which  may  arise  between  the 
mentetobe  Commissioners  of  Supply  of  any  County,  or  any  Person  or 
samroariiy  Persons  acting  under  them,   on  the  one  Part,  and  any 
settled.       Person  holding  himself  aggrieved  on  the  other,  relating  to 
any  Assessment  of  RogueMoney  or  any  Police  Assessment 
under  this  Act  which  it  may^  not  be  competent  or  con- 
venient to  try  and  determine  in  the  Sheriff's  Small  Debt 
Court,  shall  be  determined  in  a  summary  Manner  by  the 
Sheriff  of  the  Sheriffdom  in  which  such  Dispute  shall  arise, 
or  of  the  Sheriffdom  the  Commissioners  of  Supply  of  which 
have  laid  on  such  Assessment ;  and  such  Sheriff  shall,  on  a 
written  Petition  being  presented  to  him  by  either  of  the 
said  Parties,  appoint  them  to  appear  before  him,  and  shall 
then  investigate  the  Matter  in  dispute  in  such  Way  as  he 
may  think  proper,  and  decide  the  same  summarily,  and 
such  Decision  shall  be  final,  and  shall  not  be  liable  to 
Appeal,  or  to  Suspension,  Advocation,  or  Redaction,  or 
R  ottju\      *"^y  other  Form  of  Review, 

ActTand  XXXIV.  The  recited  Act  of  the  Second  and  Third 
3Vict.,  o.  Years  of  Her  Majesty  (Chapter  Sixty-five)  shall  be  and  the 
repealed,    samc  is  hereby  repealed :  Provided  always,  that  any  Con- 
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stables  appointed  in  any  Coanty  under  the  said  recited  Act 
may  continue  to  act  as  such  Constables  until  the  Appoint- 
ment of  Constables  in  such  County  under  this  Act;  pro-As  to  As- 
vided  also,  that  any  Assessments  laid  on  and  levied  or  inJJJJ^^^^^ 
the  Course  of  Collection  under  the  said  recited  Act,  prior  to  paasiDg 
to  the  passing  of  this  Act,  may  be  levied  and  applied  in*>^^"^*^*- 
Terms  of  the  said  recited  Act,  as  if  this  Act  had  not  been 
made,  and  any  Surplus  of  such  Assessments  beyond  what 
may  be  required  for  the  Purposes  of  the  said  recited  Act 
shall  be  applied  to  the  purposes  of  this  Act  in  the  County 
irom  which  such  Assessments  are  levied. 

XXXY.  In  assessing  for  the  Purposes  of  this  Act,  the  Detached 
Commissioners  of  Suppy  shall  assess  and  tax  the  whole  ^*^^y^ 
County  in  Terms  of  this  Act,  including  all  detached  Partsto  be  taken 
of  other  Counties  forming  Part  of  such  County  for  tl^eJhe^county 
Purposes  of  this  Act,  and  excluding  all  detached  Parts  of  in  which 
their  own  County  forming  Parts  of  other  Counties  for  thejjp*"^^ 
Purposes  of  this  Act ;  and  for  the  Purposes  of  this  Act  all 
detached  Parts  of  Counties  shall  be  considered  as  forming 
Part  of  that  County  by  which  they  are  surrounded,  or  if 
partly  surrounded  by  Two  or  more  Counties^  then  as  form- 
ing Part  of  that  County  with  which  they  have  the  longest 
common  Boundary. 

XXXVI.  It  shall  be  lawful  for  any  Sheriff  or  Justice  sherifiB 
of  the  Peace  of  anv  County  to  act  as  Sheriff  or  Justice  of  "*^  •^^•■ 
the  Peace  in  all  Things  whatsoever  concerning  or  in  any-acUn°de^ 
wise  relating  to  any  detached  Part  of  any  otner  County  ^^^- 
which  is  surrounded  in  whole  or  in  part  by  the  County  for  other  ^ 
which  such  Sheriff  or  Justice  of  the  Peace  acts;  and  ^1^^^^^ 
Acts  of  such  Sheriff  or  Justice^  and  of  any  Constable  oriitnate 
other  Officer  in  obedience  thereto,  shall  be  as  good,  and  all  within  their 
Offenders  in  such  detached  Part  may  be  committed  for^®""**^* 
Trial,  tried,  convicted,  and  sentenced,  and  Judgment  and 
Execution  may  be  had  upon  them,  in  like  Manner  as  if 
such  detached  Part  were  to  all  Intents  and  Purposes  Part 
of  the  County  for  which  such  Sheriff  or  Justice  acts ;  and 
all  Constables  and  Officers  of  such  detached  Part  are  herebv 
required  to  obey  the  Warrants,  Orders,  and  Acts  of  such 
Sheriff  or  Justice,  and  to  perform  their  several  Duties  in 
respect  thereof  under  the  Fains  and  Penalties  to  which  any 
Constable  or  other  Officer  may  be  liable  for  a  Neglect  of 
Dutj% 

XXXVU.  It  shall  be  lawful  for  the  Commissioners  of  Contribu- 
Supply  of  any  County,  for  the  Purpose  of  obtaining  Ae^^do^*** 
Sum  which  ought  to  be  contributed  from  any  detached  accoant  of 
Part  of  any  other  County  towards  any  Police  Assessment  |^*»«^ 
under  this  Act,  from  Time  to  Time  to  issue  a  Warrant  counties. 
under  the  Hands  of  Two  or  more  of  them,  by  which  War- 
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rant  they  shall  requirQ  the  Commissioners  of  Supply  of  the 
Coanty  to  which  such  detached  Part  belongs  to  pay  to 
them  or  to  their  Collector  under  this  Act,  out  of  the  Monies 
collected  In  such  last-mentioned  County  by  way  of  Police 
Assessment,  the  Amount  mentioned  in  the  Warrant ;  and 
the  Persons  to  whom  any  such  Warrant  shall  be  directed 
shall,  within  Forty  Days  from  the  Delivery  of  such  War- 
rant to  them,  pay  the  Amount  or  cause  the  same  to  be  paid 
to  the  Collector  of  the  County  from  which  such  Warrant 
shall  have  issued,  and  such  Collector  paying  the  same  shall 
be  allowed  therefor  in  his  Accounts  with  his  County ;  and 
every  such  Warrant  shall  specify  the  Rate  in  the  Found 
at  which  the  Sum  mentioned  therein  shall  be  computed  ; 
and  Delivery  of  a  Copy  of  any  such  Warrant,  certined  by 
the  Clerk  of  Supply  or  Collector  under  this  Act  of  the 
County  from  which  it  emanates,  to  the  Clerk  of  Supply  or 
Collector  under  this  Act  of  the  County  to  the  Commission- 
ers of  Supply  of  which  such  Warrant  is  directed,  shall  be 
held  to  be  Delivery  of  such  Warrant  to  such  last-mentioned 
Commissioners  of  Supply. 
How  rach       XXXVIII.  For  tne  Purpose  of  reimbursing  the  Col- 
SonlTto  be  ^^^^^  ^^  Other  Person  by  whom  any  such  Sum  shall  have 
reim-        been  paid,  the  Commissioners  of  Supply  of  the  County  to 
bnrsed.      which  such  detached  Part  belongs  shall  lay  on  a  Police 
Assessment,  at  the  Kate  mentioned  in  the  Warrant,  upon 
such  detached  Part  of  their  County,  and  such  Assessment 
shall  be  levied  and  collected  thereon  in  like  Manner  as  the 
Police  Assessment  is  levied  and  collected  under  this  Act 
by  the  Commissioners  of  Supply  of  any  County  for  the 
Expenses  of  the  Police  of  their  own  County. 
In  case  of      XXXIX.  If  Payment  shall  not  be  made  within  the 
Parent"  ^*^^  Forty  Days,  according  to  the  Exigency  of  the  War- 
the        '  rant,  or  if  it  shall  seem  more  convenient  to  the  Commis- 
^°*^be*     sioners  of  Supply  of  the  first-mentioned  County,  it  shall  be 
le^^du    lawful  for  them  to  levy  the  full  Amount  of  the  Police 
T^^°"    Assessment   upon   any  such   detached  Part  of   another 
tached       County  in  respect  of  which  such  Amount  is  demandable ; 
District,     and  for  the  purpose  of  levying  and  collecting  such  Assess- 
ments the  Commissioners  of  Supply  of  such  first-mentioned 
County  shall  have  within  every  such  detached  Part  of 
another  County  the  same  Powers  which  they  have  for 
levying  and  collecting  Police  Assessments  under  this  Act 
within  the  Limits  of  their  own  County,  and  such  Assess- 
ments may  be  levied  and  collected  by  the  like  Methods  as 
if  such  detached  Parts  of  another  County  were  to  all  Intents 
Part  of  such  first-mentioned  County. 
Collector       XL.  The  Commissioners  of  Supply  of  every  County 
under  this  g^all  from  Time  to  Time  appoint  One  or  more   Collectors 
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of  Police  Assessments  ander  this  Act  to  act  during  their  Act  to  be 
Pleasure;  and  each  such  Collector  shall  be  allowed,  by JPPg^JJ^ 
way  of  Remuneration  for  collecting  Assessments  authorized  miMionfrs 
to  be  levied  under  this  Act,  and  for  the  Performance  of  the*^'^°PP^3r* 
whole  Duties  of  his  Office  under  this  Act,  a  Sum  not  ex- 
ceeding the  Rate  of  Five  Pounds  per  Centum  upon  all  such 
Sums  as  he  shall  collect  and  receive ;  and  each  such  Col- 
lector, before  he  shall  be  permitted  to  take  upon  him  the 
Execution  of  the  said  Office,  shall  grant  Bond,  with  a  suffix 
cient  Surety  or  Sureties,  to  the  said  Commissioners,  for  his 
Intromissions,  and  for  the  just  and  feithful  Execution  of  his 
Office,  to  such  an  Amount.as  the  said  Commissioners  shall 
think  reasonable  ;  and  any  Collector  who  may  be  convicted 
of  wilfully  secreting  or  not  accounting  to  the  said  Commis- 
sioners for  any  Sum  of  Money  received  by  him  as  Collector 
shall  forfeit  treble  the  Amountthereof  tothe  said  Commission- 
ers, aivl  that  without  Prejudice  to  any  Punishment  to  which 
he  may  be  liable  in  respect  thereof;  and  any  Collector  of 
Police  Assessment  under  this  Act  may  act  as  Collector  of  any 
other  Assessment,  Rate,  or  Tax  which  is  or  may  be  leviable 
under  any  Act  of  Parliament  or  otherwise. 

XL!.  Every  Collector  of  every  County  under  this  Act  Collector 
shall  be  bound  to  lodge  all  Money  received  by  him  in  ajjj^j^®^- 
Bank  of  Issue,  or  in  One  of  the  Brtoches  of  such  Bankceivedby 
within  the  County,  to  be  fixed  by  the  said  Commissioners,  ^^^ 
upon  an  Account  to  be  opened  in  the  name  of  the  Com- 
missioners, and  to  be  operated  upon  by  the  Commissioners 
or  the  Police  Committee  to  be  appointed  under  this  Act,  or 
any  Two  or  more  of  them,  or  by  any  Person  to  be  appoint- 
ed  for  that  Purpose  by  such   Commissioners  or  Police 
Committee  for  the  Purposes  of  this  Act. 

XLn.  The  Collector  of  everjr  County,  and  every  Officer  Collector, 
of  the  County,  or  other  Person  mtromitting  with  any  Sums  J^^^»  ^ 
received  or  paid  imder  this  Act,  shall  keep  a  separaterate  Ac- ' 
Account  thereof,  and  shall  produce  the  same  when  called  j^^^^ 
upon,  and  at  least  once  in  every  Year,  to  the  Commission- and  ^- 
ers  of  Supply,  by  whom  the  same  shall  be  examined,  and,P«"»^*'"'^« 
if  allowed,  passed. 

XLIII.  In  case  any  Collector  shall  become  insolvent,  and  in  cue  of 
that  any  Sums  chargeable  against  him  shall  not  be  paid  by|^J^Jj^f°*^^ 
him  or  his  Cautioners  or  Sureties,  then  and  in  every  such  lectors, 
Case  the  Sam  deficient  shall  be  assessed  along  with  and^*^*^^*"*^ 
as  Part  of  the  next  or  any  succeeding  annual  Assessment  aMcased. 
under  this  Act. 

XLIV.  Accounts  of  all  Property,  Heritable  and  Move-Bookt  of 
able,  vested  in  the  Commissioners  of  Supply  for  the  Pur-fUJ^""** 
poses  of  this  Act,  showing  the  Return  of  such  Property,  MinnteB  of 
and  of  all  Money  received  and  disbursed,  and  all  Orders  ^"***^" 
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logs  to  be  atid  Proceedings  of  the  said  CommissionerSy  shall  be  kept 
CommL    ^"  ^^^  ^y  *^®  ^^^^^  ^^  Supply,  Collector,  or  other  Per- 
Biooen  of  Son  who  may  be  appointed  by  the  Cooimissioners ;  and  all 
Supply,      g^^jj  Books  of  Accounts  and  Proceedings  whatsoever  may 
at  all  reasonable  Times  be  inspected  and  penised,  without 
Fee  or  Reward,  by  any  Person  assessed,  and  also  by  any 
Person  entitled  to  any  Money  due  and  owing  on  the  Credit 
of  such  Assessment ;  and  such  Persons  may  take  Copies  of 
or  Extracts  from  any  of  such  Books,  Accounts,  and  Pro- 
ceedings, and  the  said  respective  Assessments,  without  Fee 
or  Reward  ;  and  any  Person  in  whose  Custody  or  Power 
any  such  Books,  Accounts,  and  Proceedings  are  who  shall 
refuse  Inspection  thereof,  or  to  permit  Copies  or  Extracts 
to  be  taken  as  aforesaid,  shall  be  liable  to  a  Penalty  not 
exceeding  Ten  Pounds ;  and  in  case  any  Person  who  shall 
be  assessed  shall  be  dissatisfied  with  any  Accounts  which 
shall  have  been  made  up  as  aforesaid,  or  with  any  of  the 
Items  or  Articles  contained  in  any  such  Accounts,  snch 
Person  may  complain  against  the  same  by  Petition  to  the 
Sheriff*,  in  which  Complaint  shall  be  specified  the  Grounds 
of  Objection  to  such  Accounts,  Items,  or  Articles;  and  the 
Sheriff  shall  proceed  and  hear  and  determine  the  Matter  of 
such  Complamt,  and  his  Decision  shall  be  final. 
Acconnu       XLV.  The  Commissioners  of  Supply  of  every  Connty 
anrKx!'***  shall  annually,  and  previous  to  the  Fifteenth  Day  o(  March 
pendi'tare  in  euch  Year,  cause  to  be  made  out  a  just  and  acc^urate 
J^i®  *"*    Account  of  all  the  Monies  received  and  expended  in  the 
made  out   Execution  of  this  Act,  showing  from  what  Sources  snch 
WaheS"***    M^^^^s  ^*^^  ^^^^  received,  and  to  what  Purposes  the  same 
have  been  laid  out  and  applied  during  the   1  ear  to  Whii- 
Sunday  immediately  preceding ;  and  such  Account,  so  soon 
as  the  same  shall  have  been  audited  as  herein-^fter  pro- 
vided, shall  be  signed  by  the  Convener  or  any  Two  of  the 
Commissioners  of  Supply  and  the  Clerk  of  Supply,  and 
shall  be  deposited  with  such  Clerk  of  Supply,  who  shall 
forthwith  cause  to  be  printed  and  inserted  in  One  or  more  of 
the  Newspapers  published  or  circulating  in  the  County 
authenticated  Abstracts  of  such  yearly  Accounts,  and  shall 
permit  any  Person  assessed  under  this  Act  within  such 
County  to  inspect  and  examine  such  Accounts,  at  all  rea- 
sonable Times,  without  Fee  or  Reward. 
Auditors        XL VI.  The  Commissioners  of  Supply  of  every  County 
pointed    shall  annually  appoint  One  or  more  Persons,  not  being 
Commissioners,  to  be  Auditor  or  Auditors  of  the  Accounts 
of  the  Commissioners  under  this  Act,  and  may  P^^  ^  ^^^^ 
Auditors  a  reasonable  Remuneration  for  their  Time  and 
Trouble,  not  exceeding  Two  Guineas  each  for  every  Day 
they  shall  be  fully  employed  on  such  Audit,  and  all  such 
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Expenses  as  such  Auditors  shall  be  put  to  attending  the 
aaaiting  of  the  said  Accounts ;  and  if  any  Dispute  arise  as 
to  the  Amount  of  the  Remuneration  and  Expenses  to  be 
paid  to  such  Auditors,  it  shall  be'  settled  by  the  Sheriff, 
whose  Decision  shall  be  final. 

XLVII.  The  Auditors  so  appointed  shall  attend  at  such  ADditora 
Time  and  Place  as  may  be  fixed  by  the  said  Commissioners,  J^J^^^'JJj'j* 
and  from  Time  to  Time  shall  proceed  to  audit  the  Accounts  Accoants, 
of  the  said  Commissioner  for  the  preceding  Year;  and  the*"^|^^ 
said  Commissioners  shall,   as  soon  as  may  be  after  the  be  taken 
Twenty -fifth  Day  of  March  in  every  Year,  lay  before  such  *«|J^°*J*"y 
Auditors  the  Accounts  for  the  Year  to  Fifteenth  Day  of snch  Audit 
March  preceding,  accompanied  with  proper  Vouchers  in^*^« 
support  of  the  same,  and  all  Books,  Papers,  and  Writings 
in  their  Custody  or  Power  relating  thereto ;  and  any  Per- 
son interested  in  the  said  Accounts,  either  as  a  Creditor  or 
as  a  Ratepayer,  may  be  present  at  the  Audit  of  snch 
Accounts,  by  himself  or  his  Agent,  and  may  make  any 
Objection  to  any  Part  of  such  Accounts;   and  if  such 
Accounts  be  found  correct,  such  Auditors  shall  sign  the 
same  in  token  of  their  Allowance   thereof;    but  if  such 
Auditors  think  there  is  just  Cause  to  disapprove  of  any 
Part  of  snch  Accounts,  they  shall  make  such  Abatements 
from  or  Alterations  of  such  Accounts  as  to  them  shall  seem 
just,  and  in  either  Case  shall  ascei*tain  and  fix  the  Balance 
arising  on  snch  Accounts ;  and  if  the  said  Commissioners 
be  dissatisfied  with  the  Result  of  such  Audit,  they  may 
appeal  to  the  Sheriff,  whose  Decision  shall  be  final :  Pro- 
vided always,  that  the  said  Audit  shall  be  completed  in 
every  Year  as  soon  as  may  be  after  the  said  Twenty-fifth 
Day  of  March,  and  at  latest  by  the  Thirtieth  Day  of  AprU 
in  such  Year ;  provided  also,  that  unless  the  Balance,  as 
ascertained  and  fixed  by  the  Auditors,  shall  be  appealed  to 
the  Sheriff  within  Fonrteen  Days  from  the  Date  of  such 
Ascertainment,  such  Balance  shall  be  final  and  conclusive, 
and  not  subject  to  Review. 

XL VIII.  In  all  Proceedings  under  this  Act  any  Three  Three 
Commissioners  of  Supply  shall  be  deemed  to  be  a  Quorum  ^^Jj^JJJj"-- 
of  such  Commissioners,  and  shall  be  entitled  to  exercise  allsnppiy  to 
the   Powers  conferred  on   the    general  Body  of   Com-^* 
missioners  under  this  Act,  and  Sie  Majority  present  and  p"e^'^™i 
voting  shall  rule  the  Decision ;  and  where  the  Votes  of  Meetings 
those  present  shall  be  equal,  the  Preses  of  the  Meeting  ^^^^2^® 
shall  have  a  Casting  Vote  in  addition  to  his  own  Vote.        Vote. 

XLIX.  In  all  Meetings  of  Commissioners  of  Supply  ConTener 
under  or  with  reference  to  this  Act,  their  Convener,  or,  in  ^  **^  *• 
the  Absence  of  the  Convener,  the  Person  who  may  be 
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elected  by  such  Meeting  to  act  as  its  Preses,  shall  be  Freses 
of  sach  Meeting. 
Papers  and     L.  For  the  JPurposes  of  this  Act  the  Signatore  of  the 
SmdSi?^^^"^®"^^  or  rf  the  Treses  of  a  Meeting  ot  Commissioners 
from  the    of  Supply,  or  of  the  Chairman  or  Preses  of  a  Meeting  of 
SoITera^f  ^^^  Police  Committee,  adhibited  to  any  Paper  or  Docnment^ 
Suupiy  and  shall  be  equivalent  to  the  Signatures  of  the  whole  Commis- 
Committee  ^^^^^"^  ^^  Supply  or  of  the  whole  of  the  Police  Committee 
how  to' be  present  at  a  Meeting  thereof  respectively  ;  and  the  Addi- 
authenti.    tion  to  such  Signature  of  the  Word  "  Convener/'  "Chair- 
man/' or  "  Preses"  shall  be  good  primd  facie  Evidence 
that  such  Signature  is  the  Signature  of  such  Convener, 
Chainnsa,  or  Preses^  as  the  Case  may  be,  and  that  such 
Paper  or  Document  is  genuine  and  authentic. 
ActioDs  by     LI.   All  Actions,  Suits,  or  Proceedings  in  respect  to 
Co^!?'  *"y  Matter  or  Thing  relating  to  the  Execution  of  this  Act 
Bionen  of  to  be  brought  by  or  against  the  Commissioners  of  Sopplf 
fitap^iyhowof  any  County  shall  be  in  the  Name  of  the  Clerk  of  Su|>- 
broQght»    ply  or  Collector  appointed  under  this  Act  for  the  Time 
and^ot  to  being,  as  the  Party  Pursuer  or  Defender  representing  the 
said  Commissioners ;  and  no  such  Action,  Suit,  or  Proceed- 
ing wherein  the  Commissioners  shall  be  concerned  as  Pur- 
suers or  Defenders  in  the  Name  of  the  Clerk  of  Supply  or 
Collector  shall  cease  or  abate  by  the  Death,  Besignatioo, 
or  Removal  of  any  such  Clerk  of  Supply  or  Collector,  or 
by  any  Change  in  the  said  Commissioners ;  but  the  Clerk 
of  Supply  or  Collector  for  the  Time  being  shall  be  deemed 
to  be  the  Pursuer  or  Defender,  as  the  Case  may  be,  in 
every  such  Action,  Suit,  or  Proceeding. 

^SLt  ^t      ^^'  ^*  *"^'  ^  ^^^^""^  ^^^  *^®  Commissioners  of  Supply 
of^he  Sn.  of  any  County,  if  they  think  fit,  on  the  Report  of  the 
g^i^"^-  Police  Committee,  and  upon  the  Redommendation  of  the 
Gratuitiea'  Chief  Constable,  and  upon  his  certifying  that  any  Constable 
•oJnca-^   belonging  to  the  Police  Force  of  the  County,  who  is  Sixty 
Son?       Years  of  Age,   is  incapable,  fix>m  Infirmity  of  Mind  or 
subies.  :   Body,  to  discharge  the  Duties  of  his  Office,  to  order  that 
such  Constable  shall  receive,  out  of  the  Police  Assessment 
to  be  levied  as  aforesaid,  such  Sum  in  gross,  as  a  Gratuity 
unon  his  Retirement,  as  to  the  said  Commissioners  of  Sup- 
ply mav  seem  proper. 
Power  to        LIII.  It  shall  be  lawful  for  the  Commissioners  of  Sup- 
fSJunm.  ply  of  any  County,  if  they  think  fit,  on  the  Report  of  the 
tiona  to     Police  Committee,  to  grant  to  any  Chief  Constable  of  the 
SibUe?^""  bounty,  on  his  ceasing  to  be  such  Chief  Constable,  a  Sum 
by  way  of  Superannuation  Allowance,  and  such  Superan- 
nuation Allowance  shall  be  paid  out  of  the  Police  Assess- 
ments to  be  levied  under  this  Act,  and  shall,  in  the  Case 
of  a  County  which  is  divided  into  Police  Districts,  be 


POLICE  (SCOTLAND).  129 

deemed  Part  of  the  fleneral  Expenditure,  and  be  defrayed 
accordingly:  Provi£d  always,  that  no  such  Allowance 
shall  be  granted  to  any  Chief  Constable  under  Sixty  Years 
of  Age  unless  such  Commissioners  of  Supply  be  satisfied 
that  be  is  incapable,  from  Infirmity  of  Mind  or  Body,  to 
discbarge  the  Duties  of  his  Office  :  Provided  always,  that 
all  such  Sums  or  Allowances  shall  be  subject  to  the  follow- 
ing Conditions,  and  shall  not  exceed  the  following  Propor- 
tions ;  (that  is  to  say,)  if  the  Constable  retiring  shall  have 
served  for  Fifteen  xears  and  less  than  Twenty  Years,  a 
Sum  which  shall  not  be  more  than  equal  to  Three  Years 
Pay ;  if  for  Twenty  Years  and  upwards,  a  Sum  which  shall 
not  be  m(»:e  than  equal  to  Five  Years  Pay :  Provided  also, 
that  if  any  such  Constable  shall  be  disabled  or  killed  in  the 
actual  Execution  of  his  Office,  it  shall  be  lawful  to  pay 
him  or  bis  Heirs  a  Sum  which  shall  not  be  more  than 
equal  to  Ei^t  Years  Pay,  but  nothing  herein  contained 
shall  entitle  any  Constable  absolutely  to  any  Gratuity  or 
Allowance. 

LIV.  Upon  the  Appointment  of  Constebles  under  thisJJ"^^^- 
Act  in  any  County  the  Power  to  appoint  and  pay,  and  to  of  County 
make  Assessments  for  paying,  any  Constables  under  tbe^J""^^]J^ 
Provisions  of  any  Act  (exoejpt  as  regards  any  Burgh  within  this  Act, 
such  County)  other  than  tnis  Act  shall  cease  and  deter- ^'^^^^Jj^ 
mine,  and  all  Sums  of  Money  then  already  levied  for  thediscon. 
Purpose  of  such  other  Constables  shall  be  applied,  after  ^i"'**^- 
defraying  all  Charges  to  which  the  same  are  then  liable,  in 
and  towards  the  Purposes  of  this  Act  so  far  as  regards  such 
County  :  Provided  always,  that  all  Arrears  of  Assessments 
made  for  the  Purposes  aforesaid  shall  be  levied  and  col- 
lected as  if  this  Act  had  not  been  made ;  provided  also, 
that  nothing  herein  contained  shall  prevent  or  invalidate 
the  Appointment  of  any  Constable  not  paid  out  of  County 
Assessments :  Provided  always,  that  in  the  event  of  any 
Burgh  being  consolidated  with  any  County  as  after-men- 
tioned, it  shall  be  lawful  to  stiuulate  that  the  Assessment 
levied  within  such  Burgh  shall  be  assessed  in  the  same 
Way,  and  recovered  from  the  same  Persons,  as  had  pre- 
viously been  in  use  in  regard  to  the  Police  Assessment 
vyithin  such  Burgh. 

LV.  It  shall  be  lawful  for  the  Commissioners  of  Supply  sution 
of  any  County,  if  they  think  fit,  to  order  that  Station  ^^^J*^^^ 
Houses  and  Strong  Booms  or  Lock-ups,  or  any  or  either  Rooms  or 
of  them,  for  the  temporary  Confinement  of  Persons  taken  ^*^"pj^ 
into  Custody  by  the  Constables,  be  provided  upon  such  Tided. 
Plan  as  shall  be  approved  by  One  of  Her  Majesty's  Prin* 
cipal  Secretaries  oi  State,  and  for  th|it  Purpose  to  purchase 
and  hold  or  to  rent  or  hire  Lands  and  Heritages,  or  to 
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appropriate  to  that  Purpose  any  Lands  or  Heritages  belong- 
ing to  the  County  which  are  not  needed  for  the  Purpose  to 
which  they  were  applied  or  intended  to  be  applied  before 
such  Appropriation,   and  the  Expense  of  buiidtng,  pur- 
chasing, hiring,  or  otherwise  providing,  repairing,  and  fur- 
nishing such  Station  Houses  and  Strong  Booms  or  Lock- 
ups, and  all  other  Expenses  attending  the  same,  shall  be 
defrayed  out  of  the  Police  Assessments  to  be  made  and 
levied  in  Terms  of  this  Act. 
Provisions      LVL  For  facilitating  the  Purchase  of  Lands  and  Heri- 
Vict  *c^  19  ^S^^  ^^^  *'*®  Purposes  of  this  Act,  the  Provisions  of  "The 
for Parpoie  Lands  Clauses  Consolidation  (Scotland)  Actj  1845,"  ex- 
**h^"'^'f     ^P^  ^'^®  Provisions  with  respect  to  the  Purchase  and  tak- 
sution      ing  of  Lands  otherwise  than  by  Agreement,  shall  be  in* 
HouaejAc-corporated  with  this  Act;  and  the  Expression  ^'thePro- 
rated'wUh  tnoters  of  the  Undertaking"  in  the  said   Lands  Clauses 
this  Act.    Consolidation  Act  shall,  for  the  Purposes  of  such  Incor- 
poration,   mean   the   Commissioners   of   Supply  of  any 
County. 
Money  LVII.  It  shall  be  lawful  for  the  Commissioners  of  Sap- 

boTPowed   P'y  ^^  *"y  County  to  borrow  Money  for  the  Purpose  of 
on  Credit  purchasing  any  such  Lands  and  Heritages,  or  of  building 
Amcm!*    *"y  ^^^^  Station  Houses  and  Strong  Rooms  or  Lock-ups, 
menta.       and  to  charge   the  future  Police  Assessments  with  tne 
Amount  of  the  Loan,  and  with  interest  thereon  :  Provided 
always,  that  any  Money  borrowed  for  such  Purpose  shall 
be  repaid  by  yearly  instalments,  of  not  less  than  One 
Twentieth  Part  of  the  Sum  borrowed,  with  Interest  on  the 
same,  in  any  One  Year. 
Police  Dto-     LVHI.  It  shall  be  lawful  for  the  Commissioners  of  Supply 
be  formed.  ^^  ^^7  County,  if  they  shall  be  of  opinion  that  a  Distinction 
ought  to  be  made  in  the  Number  of  Constables  appointed  to 
keep  the  Peace  in  different  Parts  of  such  County,  to  divide 
such  County  (including  any  detached  Portion  of  another 
County  united  thereto)  or  any  Part  thereof  into  Police 
Districts,  consisting  of  such  Parishes  and  Places,  or  Parts 
of  Parishes  and  Places,  as  shall  appear  to  them  most  con- 
venient, and  to  declare  the  Number  of  Constables  which 
ought  to  be  appointed  for  each  such  Police  District,  and 
from  Time  to  Time  to  alter  the  Extent  of  such  Police  Dis- 
tricts, and  the  Number  of  Constables  to  be  appointed  for 
each ;  and  a  Report  of  every  such  proposed   Division  or 
Alteration,  and  of  the  Number  of  Constables  proposed 
.    for  each  Police  District,  with  an  Estimate  of  its  Extent 
and  Population,  and  of  any  other  circumstances  upon  which 
such  Determination  shall  have  been  grounded,  shall  be  sent 
to  One  of  Her  Majesty's  Principal  Secretaries  of  State, 
and,  if  approved  by  sucn  Secretary  of  State,  such  Division 
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or  Alteration  shall  be  deemed  to  be  and  shall  be  com- 
pleted. 

LIX.  If  the  Secretary  of  State  shall  approve  of  such  ^ajjh 
Division  of  the  County  or  of  any  Part  thereof  into  Police  trUjt^to  pay 
Districts  for  the  Purpose  aforesaid,  the  Expense  of  putting '^'»«'»to  own 
this  Act  into  Execution  in  such  County  or  Part  of  such  ^"•'•*'^**- 
County  shall  be  classed  under  Two  Heads  of  General 
Expenditure  and  Local  Expenditure;  and  the  General 
Expenditure  shall  be  defrayed  in  common  by  all  the  Dis« 
tricts,  and  the  Local  Expenditure,  consisting  of  the  Ex- 
pense of  the  Salaries  and  Clothing  of  the  Constables  ap- 
pointed  for  each  District,  and  such  other  Expenses  as  the 
Commissioners  of  Supply,  subject  to  the  Approval  of  the 
Secretary  of  State,  shall  direct  to  be  included  under  this 
Head,  shall  be  defrayed  by  each  Police  District  separately ; 
and  the  Assessments  under  this  Act  shall  be  assessed  and 
levied  in  such  Police  District  accordingly :  Provided  always, 
that,  notwithstanding  the  Division  of  any  Countv  or  Part 
of  any  County  into  Police  Districts,  the  Constables  of  all 
such  Districts  shall  continue  as  Part  of  the  same  Force, 
and  be  subject  to  the  same  Authority,  and  be  liable,  if 
required,  to  perform  the  same  Duty,  in  any  Part  of  the 
County  or  elsewhere,  as  if  no  such  Division  into  Police 
Districts  had  been  made. 

LX.  In  case  it  shall  appear  to  Her  Majesty  in  Council,  Her  Ma- 
upon  the  Petition  of  Persons  contributing,  or  who,  on  the{)^^^^er' 
Establishment  of  a  Constabulary  under  this  Act,  will  be  in  ConnoU, 
liable  to  contribute,  to  the  Police  Assessment  of  anyJJJ^j^e 
County  for  the  Purposes  of  this  Act,  that  a  Distinction  Police  Die- 
ought  to  be  made  in  the  Number  of  Constables  to  be  ap-  constituted 
pointed  to  keep  the  Peace  in  different  Parts  of  such  County,  in  Counties. 
It  shall  be  lawful  for  Her  Majesty,  by  the  Advice  of  Her 
Privy  Council,  to  order  and  require  the  Commissioners  of 
Supply  of  such  County  to  exercise  the  Powers  given  by 
this  Act  for  the  Division  of  such  County  into  Pdice  Dis- 
tricts ;  and  such  Commissioners  of  Supply  shall  thereupon, 
in  manner  directed  by  this  Act,  and  subject  to  such  Ap- 
proval as  herein  mentioned,  divide  such  County  into  such 
Police  Districts  as  shall  appear  to  them  most  convenient, 
and  declare  the  Number  of  Constables  which  ought  to  be 
appointed  for  each  Police  District;   and  in  the  event  of 
such  Police  Districts  or  Number  of  Constables  as  so  de- 
clared not  being  approved  by  the  Secretary  of  State,  he 
shall  fix  and  apportion  the  same ;  and  the  [Extent  of  such 
Districts,  and  the  Number  of  Constables  appointed  for 
each,  may  be  altered  as  in  this  Act  provided ;   and  the 
Expenses  to  be  defrayed  by  each  such  Police  District  shall 
be  ascertained  in  the  Manner  provided  by  this  Act,  and 
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the  Asseflsments  imposed  and  levied  therein  accordingly : 
Provided,  that  Notice  of  eveiy  such  Petition,  and  of  the 
Time  when  it  shall  please  Her  Majesty  to  order  that  the 
same  be  taken  into  consideration  by  Her  Privy  Council, 
shall  be  pnblished  in  the  Edinburgh  Gazette  One  Month  at 
least  before  such  Petition  shall  be  considered. 
m'^IUree  ^^^'  ^*  **^*"  ^  U^M  for  the  Commissioners  of  Supply 
to  consoii.  of  any  Connty,  and  for  the  Magistrates  and  Town  Council 
p*^  '^with  ^^  *"y  Burgh  situated  in  or  adjoining  to  such  County,  to 
County^*  agree  togetner  for  the  Consolidation  of  the  County  and 
PoUoe.  Burgh  Police  Establishments ;  and  in  every  such  Case  all 
the  Constables  appointed  either  for  the  County  or  die 
Burgh  shall  have  all  the  Powers,  Privileges,  and  Duties 
throughout  the  County  and  the  Burgh  and  the  adjoining 
Counties  which  Constables  appointed  for  any  County  have 
within  such  County  or  adjoining  Counties  under  this  Act, 
and  all  the  Provisions  of  this  Act  shall  be  taken  to  apply 
to  the  Burgh  Constables  as  well  as  to  the  County  Con- 
stables ;  and  the  Magistrates  and  Council  of  the  Bm^ 
shall  thereupon  forthwith,  and  thereafter  annually  on  or 
before  the  Tnirtieth  Day  of  Aprils  appoint  to  be  Members 
of  the  Police  Committee  herein-before  mentioned  One  or 
more  of  their  Number  as  may  have  been  fixed  in  sach 
Agreement,  who,  while  the  Agreement  subsists,  shall  have 
the  like  Powers,  as  Members  of  such  Committee,  with  the 
Members  appointed  by  the  Commissioners  of  Supply ;  and 
every  such  Agreement  which  shall  have  been  agreed  to  W 
the  Commissioners  of  Supply  of  the  County  on  the  one 
hand,  and  by  the  Magistrates  and  Town  Council  of  the 
Burgh  on  the  other  hand,  shall  be  binding  on  both  Parties 
as  soon  as  a  Memorandum  of  such  Agreement  shall  be 
signed  by  the  Convener  of  the  Commissioners  of  Supply 
and  Clerk  of  Supply  of  the  County  on  behalf  of  the  County, 
and  bv  the  Chief  Magistrate  and  Town  Clerk  of  the  Burgh 
on  behalf  of  the  Burgh  ;  and  when  any  such  Agreement 
shall  have  been  made  between  any  County  and  any  Burgh, 
either  Party  shall  be  empowered  to  put  an  end  tnereonto 
without  the  Consent  of  the  other  Party,  after  Six  Months 
Notice  in  Writing  shall  have  been  given  to  the  other 
Party  ;  such  Notice,  if  given  by  the  County,  to  be  signed 
I  by  the  Convener  of  the  Commissioners  of  Supply  and 

Clerk  of  Supply  of  the  County,  and,  if  given  by  the  Bui^h, 
to  be  signed  by  the  Chief  Magistrate  and  Town  Clerk  of 
the  Burgh  :  Provided  always,  that  no  such  Notice  shall  be 
given  by  the  County  or  by  the  Burgh,  unless  in  either 
Case  such  Notice  shall  be  agreed  upon  by  a  Majority  of 
Three  Fourths  of  a  Meeting  of  the  Commissioners  of 
Supply  of  the  County  special^  c6nvened  for  the  Pnrpose? 
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or  at  One  or  other  of  the  statutory  Meetings  of  the  Com* 
missioners  of  Supply,  Fourteen  Days  Notice  having;  been 

S'von  of  the  Intention  to  bring  such  Subject  before  the 
Meeting,  or  Three  Fourths  of  the  Magistrates  and  Town 
Council  of  the  Burgh ;  and  no  such  Notice  shall  be  given 
by  any  County  or  Burgh  without  Consent  of  One  of  Her 
Majesty's  Principal  Secretaries  of  State* 

LiXlI.  In  all  cases  where  the  Establishment  of  County  ProTisions 
and   Burgh   Constables  shall  be  consolidated  into  One  JJeiJl^J?™' 
Police  Establishment,  the  Chief  Constable  of  the  County  Connty  and 
shall  have  the  general  Disposition  and  Government  of  all  p^i^ 
such  Constables,  subject  to  the  Provisions  herein-after  con- when  con- 
tained,  and  at  his  Pleasure  may  dismiss  all  or  any  of  them ;  ■®*>^*'^- 
and  whenever  the  Chief  Constable  shall  dismiss  One  of 
the  Burgh  Constables  he  shall  report  the  Fact,  with  his 
Reasons  for  the  Dismissal,  to  the  Chief  Magistrate  of  the 
Burgh ;  and  the  Police  Authorities  of  the  Burgh  having 
Power  to  that  Effect  shall  forthwith  appoint  another  Con- 
stable properly  qualified,  unless  Provision  shall  be  made  in 
such  Agreement  that  all  Constables  shall  be  appointed  by 
the  Chief  Constable ;  and  no  Burgh  Constable  who  shaU 
have  been  dismissed  by  the  Chief  Constable  shall  be  cap-> 
able  of  being  reappointed  for  the  same  Burgh  without  the 
Consent  of  3ie  Cmef  Constable ;  and  no  Constable  of  any 
Burgh  whose  Establishment  of  Constables  is  consolidated 
with  the  Establishment  of  County  Constables  shall  be  dis- 
missed by  any  Police  Authority  of  the  Burgh  during  the 
Time  that  any  Agreement  for  such  Consolidation  shtdl  be 
in  force. 

LXUI.  In  case  it  be  represented  to  One  of  Her  Mar  ?""  Ma- 
jesty's Principal  Secretaries  of  State  by  the  Magistrates  council,  on 
and  Town  Council  of  any  Burgh  that  Application  hasRcp»^^n- 
been  made  by  such  Magistrates  and  Council  to  the  Com-Bur^^°^ 
missioners  of  Supply  of  any  County  in  or  adjoining  tomayar- 
which  such  Burgh  is  situated,  to  consolidate  the  Police  of  ^Jli^g  ^f 
such  County  and  Burgh  in  the  Manner  provided  by  this  Consoiida- 
Act,  and  that  such  Consolidation  has  not  oeen  effected,  ^^PoU<^^with 
shall  be  lawful  for  such  Secretary  of  State  to  inquire  into  CoonUes. 
the  Terms  of  Consolidation  proposed,  and  to  report  thereon 
to  Her  Majesty  in  Council ;  and  it  shall  be  lawful  for  Her 
Majesty,  with  the  Advice  of  Her  Privy  Council,  to  fix  the 
Terms  and  Conditions  and  Date  upon  and  from  which 
such  Consolidation  shall  take  effect;  and  thereupon  the 
Provisions  of  this  Act  shall  become  applicable  as  if  such 
Consolidation  had  been  effected  by  an  Agreement  made 
under  this  Act ;  and  it  shall  be  lawful  for  Her  Majesty, 
wth  the  Advice  of  Her  Privy  Council,  at  any  Time  and 
from  Time  to  Time  to  vary  the  Terms  of  any  such  Con^ 
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solidation^  or  at  any  Time  to  determine  snch  Consolidation 
upon  SQch  Terms  as  to  Her  Majesty  in  Cioiincil  shall  seem 
just. 
Annual  LXIV.  The  Sheriffs  of  Counties  and  Magistrates  of 

^it^Crime  Burghs  shall   in   the  Month   of  October  in  every  Year 
in  Connttos  transmit  to  One  of  Her  Majesty's  Principal  Secretaries  of 
to  bf  fti^  State  a  Statement,  in  such  form  as  One  of  such  Secretaries 
n'wbed  to    may  from  Time  to  Time  direct,  for  the  Year  ending  the 
^gSS^    Twenty-ninth  Day  of  September  then  last,  of  the  Number 
of  Offences  reported  to  the  Police  within  all  Counties  and 
Burghs  respectively,  the  Number  of  Persons  apprehended 
by  the  Pohce,  the  Nature  of  the  Charges  against  them, 
the  result  of  the  Proceedings  taken  thereupon,  and  any 
other  Particulars  relating  to  the  State  of  Crime  within 
such  Counties  and  Burghs  which  sudi  Sheriffs  or  Magis- 
trates may  think  it  material  to  furnish,  and  a  classified 
Abstract  of  all  such  Beports  shall  be  annually  prepared 
and  laid  before  Parliament. 
Her  Ma-        LXV.  It  shall  be  lawful  for  Her  Majesty,  bv  Warrant 
{^^i^^{q.  under  Her  Royal  Sign  Manual,  to  appoint,  during  Her 
spector  of  Majesty's  Pleasure,.  One  Inspector  under  this  Act,  to  visit 
PoUoe.       j^^  J  inquire  into  the  State  and  Efficiency  of  the  Police  ap- 
pointed for  every  County  and  Burgh,  and  also  into  the 
State  of  the  Police  Stations,  Charge  Rooms,  Cells,  or 
Lock-ups,  and  other  Premises  occupied  for  the  Use  of  such 
Police ;  and  the  Inspector  so  appomted  shall  report  gene- 
rally upon  such  Matters  to  One  of  Her  Majesty's  Principil 
Secretaries  of  State,  who  shall  cause  such  Report  to  be 
laid  before  Parliament ;  and  such  Inspector  shall  be  paid, 
out  of  such  Money  as  may  be  provided  by  Parliament  for 
the  Purpose,  such  Salary  and  Allowances  as  may  be  do- 
terminea  by  the  Commissioners  of  Her  Majesty's  Treasury. 
On  Certia-     LXVI.  Upon  the  Certificate  of  One  of  Her  Majesty's 
Secretary   Principal   Secretaries  of  State  that  the  Police  of  any 
of  state      County  or  Burgh  has  be«i  maintained  in  a  State  of  Effi- 
effident     dency  in  point  of  Nqmbers  and  Discipline  for  the  Year  or 
Police  has  Period  ending  on  the  Fifteenth  Day  of  March  in  each 
bSlhed  to'  Year,  it  shall  be  lawful  for  the  Commissioners  of  Her 
any  County  Majesty's  Treasury  to  pay,  from  Time  to  Time,  out  of  any 
qJjJj^!^  Monies  to  be  provided  by  Parliament  for  the  Purpose^ 
of  the        such  a  Sum  towards  the  Expenses  of  such  Police  for  the 
Pay^M/^'  Year  mentioned  in  such  Certificate  as  shall  not  exceed 
Clothing  to  One  Fourth  of  the  Charge  for  their  Pay  and  Clothing : 
^e^T^a/  I^'^vided,  that  before  any  such  Certificate  shall  be  finally 
■nry ;     '   withheld  in  respect  of  the  Police  of  any  County  or  Burgb, 
the  Keport  of  the  Inspector  relating  to  the  Police  of  such 
County  or  Burgh  shall  be  sent  to  the  Commissioners  of 
Supply  of  such  County,  or  to  the  Magistrates  or  other 
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Police  Aathority  of  such  Borgh^  who  may  address  any 
Statement  relating  thereto  to  the  Secretary  of  State ;  and 
in  every  Case  in  which  such  Certificate  is  withheld  a 
Statement  of  the  Grounds  on  which  tlie  Secretary  of  State 
has  withheld  such  Certificate^  together  with  any  such 
Statement  of  the  Commissioners  of  Supply  or  Magistrates 
or  other  Police  Authority  as  aforesaid^  shall  be  laid  before 
Parliament. 

LXVII.  No  such  Sum  as  aforesaid  shall  be  paid  towards  No  »nch 
the  Pay  and  Clothing  of  the  Police  of  any  Burgh,  notpSStoany 
being  consolidated  with  the  Police  of  a  County  under  this  Boi^^h 
Act,  the  Population  of  which  Burgh,  according  to  the  last  PopSation 
Parliamentary  Enumeration  for  the  Time  being,  does  not  does  not 
exceed  Five  thousand.  fij^&c 

LXVni.  Every  Penalty  imposed  by  this  Act  may,  un-  Recovery 
less  otherwise  specially  provided,  be  recovered  by  summary  Jnder^'r 
Proceeding  upon  Complaint  in  Writing  made  in  Name  of  Act. 
any  Chief  Constable  or  Superintendent  of  Police,  or  Con- 
stable, or  Clerk  of  Supply,  to  the  Sheriff  or  Justices  of  the 
Peace  of  the  County  m  which  the  Offence  shall  have  been 
committed,  or  to  the  Sheriff  or  Justices  of  the  Peace  of  any 
County  in  which  the  Offender  may  be  found ;  and  on  such 
Complaint  being  made  such  Sheriff  or  Justices  shall  issue  a 
Warrant  or  Order  requiring  the  Party  complained  against 
to  appear  on  a  Day  and  at  a  Time  and  Place  to  be  named 
in  such  Order ;  and  every  such  Order  shall  be  served  on 
the  Party  offending  either  in  Person  or  by  leaving  with 
some  Inmate  at  his  usual  Place  of  Abode  a  Copy  (u  such 
Order,  and  of  the  Complaint  whereupon  the  same  has  pro- 
ceeded, and  either  upon  the  Appearance  or  upon  the  Default 
to  appear  of  the  Party  offending,  it  shall  be  lawful  for  the 
Sheriff  or  Justices  to  proceed  to  the  Hearing  of  the  Com- 

J>laint,  and  upon  Proof  of  the  Offence,  either  by  the  Con- 
eflsion  of  the  Party  complained  against,  or  other  legal  Evi- 
dence, and  without  any  written  Pleadings  or  Record  of 
evidence,  to  convict  the  Offender,  and  upon  such  Convic- 
tion to  decern  and  adjudge  the  Offender  to  pay  the  Penalty 
incurred,  as  well  as  such  Expenses  as  the  Sheriff  or  Justices 
shall  think  fit,  and  to  grant  Warrant  for  imprisoning  the 
Offender  until  such  Penalty  and  Expenses  shall  be  paid : 
Provided  always,  that  such  \A'arrant  shall  specify  the 
Amount  of  such  Penalty  and  Expenses,  and  shall  also  spe- 
cify a  Period  at  the  Ex])iration  of  which  the  Paity  shall  be 
discharged,  notwithstanding  such  Penalty  or  Expenses  shall 
not  have  been  paid,  which  Period  shall  in  no  Case  exceed 
Three  Months. 

liXIX.  The  Sheriff  or  Justices  by  whom  every  Penalty  ^^^^[f^ 
shall  be  imposed  by  virtue  of  this  Act  shall  award  such  Peuaties. 


136  20'  AND  21'  VICTOELfi,  CAP-  72. 

Penalty  to  be  applied  for  the  Purposes  of  this  Act  within 
the  County  in  wnich  the  Offence  was  committed,  and  shall 
order  the  same  to  be  paid  over  to  the  Complainer,  or  to 
some  other  Person  for  that  Purpose:  Proyided  always,  that 
no  Person  shall  be  liable  to  the  Payment  of  any  Penalty 
imposed  by  virtue  of  this  Act  unless  such  Penalty  shall  have 
been  prosecuted  for  within  Six  Months  after  the  Commis- 
sion of  the  Ofience  for  which  it  has  been  incurred. 
Pa^^es  of     LXX.  The  Parishes  of  Cumbernauld  and  KkUntiUoch 
naidd  and  shall  be  considered  as  forming  Part  of  the  County  of  Duny- 
Kirfsintu.   barton,  unless  a  Majority  of  Two  Thirds  of  the  Commis- 
matdered  »oners  of  Supply  of  the  County,  and  of  Two  Thirds  of  the 
M  Part  of  Commissioners  of  Supply  qualified  within  the  said  Parishes, 
SombL^'  shall  be  of  opinion  tnat  it  would  be  more  for  the  public 
ton.  Advantage  tnat  they  should,  for  the  Purposes  of  this  Act, 

be  considered  as  forming  Part  of  the  County  of  Siirlinff  or 
of  the  County  of  Lanarkj  in  which  Case  they  shall  form 
Part  of  such  One  of  the  said  Counties  as  shall  oe  agreed  to 
by  the  Majority  of  Commissioners  of  Supply  as  aforesaid. 
^n^if  ^^     liXXI.  For  the  Purposes  of  this  Act,  the  Parishes  of 
Md  CuT    TidliaUan  and  Culrossj  and  the  Perthshire  Portions  of  the 
ross,  and    Parish  of  Logiey  shall  be  considered  as  forming  Part  of  the 
Portions'of  County  of  Clackmannan^  and  the  Perthshire  Portions  of  the 
Logie,  to    Parishes  of  Fossoway  and  Muckhart  shall  be  considered  as 
d2rS"2!r    forming  Part  of  the  County  of  Kinross  :  Provided  always, 
Part  of      that  if  the  Heritors  and  Rate-Payers  of  the  Perthshire  Por- 
cfa^k'^'.  *Jon  of  the  Parish  of  Logie  shall,  within  Six  Months  afte 
nan,  and    the  passing  of  this  Act,  at  a  Meetmg  specially  called  bj 
Portions'^of  P^^"^  Advertisement,  upon  the  Requisition  of  not  fewer 
Fossoway   than  Five  of  their  Number,  to  consider  the  Provisions  of 
hart  M**^^'  this  Act,  resolve  that  it  is  expedient  that  such  Portion  of 
Part  of      the  Parish  shall  be  connected  with  the  County  of  PerA, 
SS?il5L°^  then  such  Portion  of  the  Parish  shall  be  connected  with 
such  County  for  the  Purposes  of  this  Act;  and  if  the  Heri- 
tors and  Ratepayers  of  the  Parishes  of  Fossoway  and  Muck- 
hart  shall,  at  a  Meeting  called  in  like  Manner  upon  the 
Requisition  of  a  like  Number  of  such  Heritors  and  Rate* 
payers,  resolve  that  it  is  expedient  that  the  Perthshire  Por* 
tions  of  such  Parishes  shall  be  connected  with  the  County 
x)f  Perth,  then  they  shall  be  connected  with  such  County 
accordinghr  for  the  Purposes  of  this  Act ;  and  if  the  Heri- 
tors and  Katepayers  of  the  Parishes  of  TuUtallan  and  Cut- 
ross  shall,  at  a  Meeting  called  in  like  Manner,  and  within  a 
like  Time,  upon  the  Requisition  of  a  like  Number  of  such 
Heritors  and  Ratepayers,  resolve  that  it  is  expedient  that 
such  Parishes  shall  be  connected  with  the  County  of  Perth, 
then  they  shall  be  connected  with  such  County  accordingly; 
and  if  the  Heritors  and  Ratepayers  of  the  Parish  of  Alva 


Kinross. 
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shall,  at  a  Meeting  called  in  like  Manner,  and  within  a  like 
Time,  upon  the  Beqaisition  of  a  like  Number  of  such  Heri- 
tors and  Ratepayers,  resolve  that  it  is  expedient  that  such 
Parish  shall  be  connected  with  the  County  of  Stirling^  then 
such  Parish  shall  be  connected  with  the  County  of  Stirling 
accordingly. 

LiXXIl.  It  shall  be  lawAil  for  any  Burgh  which  may  Bwrgia  not 
not,  at  the  passing  of  this  Act,  have  a  Police  Act  or  an  pjjjcf g^. 
Establishment  of  Police  under  the  said  recited  Acts  of  Third  tabiish- 
and  Fourth  of  King  William  the  Fourth,  Chapter  Forty-  "d^oU'one 
six,  or  of  the  Thirteenth  and  Fourteenth  of  Her  Majesty,  within  six 
Chapter  Thirty-three,  to  establish  a  Police  therein,  under  m^^"'**^. 
the  Provisions  of  the  said  recited  Acts  or  either  of  them, 
within  Six  Months  after  the  passing  of  this  Act ;  and  in 
the  event  of  such  an  Establishment  ot  Police  being  therein 
adopted  within  the  said  Period,  such  Burgh  shsdl  not  be 
deemed,  for  the  Purposes  of  this  Act,  to  form  Part  of  the 
County  within  which  it  is  situated. 

LXXUI.  If  under  this  Act  any  Burgh  being  a  Royal  in  Royal 
or  Parliamentary  Burgh  or  Burgh  of  Barony  or  Regality,  &c!i*cou- 
containing  by  the  Government  Census  immediately  pre-  tainini; 
ceding  more  than  Two  thousand  Inhabitants,   shall  be  ^^^^^^^^^'JJ', 
comprehended  in  and  form  Part  of  any  County  or  District  sand  in- 
for  the  Purposes  of  this  Act,  the  Chief  Magistrate  of  such  ^^^^^, 
Burgh  shall  be  an  ac  officio  Member  of  the  Police  Com-  gistrate  to 
mittee  of  the  County  or  District :  Provided  always,  that  0^*"^®* 
there  shall  never  be  more  than  Two  such  Members  of  any  Member  of 
Police  Committee,  and  if  more  than  Two  such  Burghs  shall  ^^^^'. 
be  so  comprehended,  the  Chief  Magistrates  of  such  Burghs  tee?"** 
shall  be  Members  of  the  Committee  in  annual  Rotation, 
the  Chief  Magistrates  of  the  Two  Burghs  which  contain 
the  greatest  Amount  of  Population,  as  shown  on  such 
Census,  being  Members  of  the  Committee  for  the  Year 
commencing  on  the  First  Day  of  November  next,  and  the 
like  Order  being  observed  annually  in  regard  to  the  Chief 
Magistrates  of  the  other  Burghs  respectively. 

LiXXIY.  Nothing  in  this  Act  shall  impair  or  diminish  Act  not  to 
the  Powers  or  Jurisdiction   of  the  Magistrates   of  anyp^er^of 
Royal  or  Parliamentary  Burgh  or  any  Burgh  of  Barony  Magis. 
or  Kegality  which  may  form  Part  of  any  County  or  Dis-  ^^  ®[ , 
trict  under  this  Act ;  and  such  Ma^strates  shall  be  en-  other  ^'^ 
titled  to  require  anv  Constable  appointed  to  be  on  Duty  J[J|^*^^^ 
within  such  Burgh  to  execute  their   lawful  Orders  and  form  p^Jt 
Warrants  relative  to  and  within  the  Limits  of  such  Burgh ;  "^""y  *^»»- 
and  such  Magistrates  shall  have  the  like  Jurisdiction   in  Iws'aSu*''' 
respect  of  Neglect  or  Violation  of  Duty  on  the  Part  of  a 
Constable  within  Burgh  as  is  herein-before  conferred  on 
the  Sheriff  or  Two  Justices. 
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Any  Burgh  LXXV.  If  within  Six  Months  after  tbe  Date  of  this 
Sgiffi^iVnt  ^^^  **^®  Inspector  shall  report  to  One  of  Her  Majes^s 
Police  to  Principal  Secretaries  of  State  that  any  Burgh  maintains 
with*a»Vit  ^°*  ®*  ^^^  common  Good  of  the  Burgh,  or  any  Funds 
maintained  other  than  Assessment,  a  complete  and  efficient  Police 
PoTice™**  ^^^^^  ^^^  *^®  Purposes  of  such  Burgh,  such  Burgh  shall 
Fom  be  considered  and  dealt  with,  as  long  as  the  Inspector 
p*u*' A  t  ^^^^^  continue  so  to  report,  but  no  longer,  as  if  it  main- 

^  *  tained  a  separate  Police  Force  under  a  Police  Act. 
wtend'tT  LXXVI.  This  Act  shall  not  extend  to  (hknet/  or  Shet- 
Orkney  or  ^^^  unless  Her  Majesty  in  Council,  on  the  Application  of 
Shetland  the  Lord  Advocate,  or  of  the  Sheriff  Principal  of  the 
Siajwty  County,  or  of  the  Commissioners  of  Supply  of  Orhke;/  or 
shall  80      Shetland^  shall  so  direct. 

A^notto  LXXVU.  This  Act  shall  not  affect  any  Police  Force 
affect  Rail,  maintained  in  respect  of  any  Railway,  Canal,  or  navigable 
way,  &c.  River  under  Private  or  Local  Acts  of  Parliament 
fntrreta-  LXXVIH.  The  following  Words  and  Expressions, 
tion  o/  when  used  in  this  Act,  shall  in  the  Construction  tliereof  be 
Terms.  interpi'eted  as  follows,  except  where  the  Nature  of  the 
Provision  or  the  Context  shall  exclude  or  be  repugnant  to 
such  Construction  ;  (that  is  to  say,)  the  Word  "Uounty" 
shall  include  Stewartry,  and  shall  extend  to  all  Harbours, 
Bays,  Lochs,  or  Anchorages  within  the  County  or  Stew- 
artry, and  also  all  Burghs  and  Places  within  tbe  Connty 
or  Stewartry,  not  being  a  Burgh  or  Town  which  has  a 
Police  Act,  or  an  Establishment  of  Police  under  the  Pro- 
visions of  the  recited  Act  of  the  Third  and  Fourth  of  Bang 
William  the  Fourth  (Chapter  Forty-six),  or  of  the  recited 
Act  of  the  Thirteenth  and  Fourteenth  of  Her  Majesty 
(Chapter  Thirty-three) ;  the  Word  "Burgh  "  shall  mean  a 
Royal  or  Parliamentaiy  or  other  Burgh  or  Town  wbich 
has  a  Police  Act,  or  an  Establishment  of  Police  under  the 
Provisions  of  one  or  other  of  the  Two  last-mentioned  Acts; 
the  Expression  "  Landward  Part  of  a  County"  shall  in- 
clude and  apply  to  a  County,  exclusive  of  the  Burghs  situ- 
ated therein;  the  Word  "Sheriff,"  and  the  Words  "the 
Sheriff,"  shall  include  Sheriff  Substitute  as  well  as  Sheriff; 
the  Expression  "Lands  and  Heritages"  shall  have  the  like 
Signification  as  in  the  said  Act  ol  the  Seventeenth  and 
Eighteenth  Years  of  Her  Majesty  (Chapter  Ninety-one) ; 
the~  *       ^         *   '  ^ 


sioners  < 

sioners  or  Supply  or  tne  uounty,  exclusive  or  any  duthu 
or  detached  I*art  of  any  other  (iunty  adjoining  or  locally 
situated  within  the  same,  and  inclusive  of  any  detached 
Part  of  such  first-mentioned  County  locally  situated  in  any 
other    County;     tbe   Word   "Constable"  shall  include 
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''  Chief  Constable  "  and  ^^  Superintendent  of  Police/'  and 
BTery  Grade  of  Constable  or  Police  Officer ;  the  Words 
^^  Clerk  of  Supply  "  shall  extend  and  apply  to  any  Person 
executing  the  Duties  of  Clerk  of  Supply,  or  who  may  be 
appointed  by  the  Commissioners  of  Supply  to  be  Clerk  of 
Supply  for  the  Purposes  of  this  Act ;  the  Words  "  Sheriff 
Clerk  "  shall  extend  to  and  apply  to  any  Person  executing 
the  Duties  of  Sheriff  Clerk;  and  the  Word  '< Month '* 
shall  mean  ^^  Calendar  Month." 


Cap,  LXXm. 

An  Act  for  ihi  Abatement  of  the  Nuisance  arising  from  tlie 
Smoke  of  Furnaces  in  Scotland. — [25th  August  1857.] 

Whebbas  it  is  expedient  to  make  Provision  for  the  Abate- 
ment of  the  Nuisance  arising  from  the  Smoke  of  Furnaces 
in  Scotland:  Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  Majesty,  by  and  with  the  Advice  and  Consent 
of  the  Lords  Spiritual  and  Temporal,  and  Commons,  in 
this  present  Parliament  assemblea^  and  by  the  Authority 
of  the  same,  as  follows : 

I.  From  and  after  the  First  Day  of  August  One  thou- Prom  and 
sand  eight  hundred  and  fifty-eight,  every  Furnace  ci-5[^''^j^ 
ployed  or  to  be  employed  in  the  working  of  Engines  byai?Fur-   ' 
Steam,  whether  locomotive  or  otherwise,  in  any  Place  to°*<^ 
which  this  Act  shall  apply,  or  on  board  of  any  Steam  Ves-Limito  of* 
sel  stopping  at  or  in  any  such  Place,  or  in  or  at  any  Port,  t^©  ^ct  to 
Pier,  Landing  Place,  or  Harbour  within  the  same,  or  when  thSr*wi 
plying  on  any  Part  of  a  River  which  at  such  Part  shall  not  Smoke. 
exceed  a  Quarter  of  a  Mile  in  Breadth,  and  every  Furnace 
employed  or  to  be  employed  in  any  Mill,  Factory,  Dis- 
tillery, Brewhouse,  Sugar  Kefinery,  Bakehouse,  Gasworks, 
Waterworks  (although  a  Steam  J^ngine  be  not  employed 
therein),  or  in  any  Public  Bath  or  Wash-house  within  the 
same,  although  such  Public  Bath  or  Wash-house  shall  not 
be  used  for  the  Purposes  of  Trade  or  Manufacture,  shall  in 
all  Cases  be  constructed  or  altered  so  as  to  consume  or  bum 
the  Smoke  arising  from  such  Furnace;  and  if  any  Person 
or  Company  shall,  after  the  First  Day  of  August  One  thou- 
sand eight  hundred  and  fifty-eight,  use  in  any  such  Place, 
or  on  board  of  any  such  Steam  Vessel,  any  such  Furnace 
which  shall  not  be  constructed  so  as  to  consume  or  bum  its 
own  Smoke,  or  shall  so  negligently  use  any  such  Furnace 
as  that  the  Smoke  arising  therefrom  shall  not  be  efiectually 
consumed  or  burnt,  every  Person  or  Company  so  offending, 
being  the  Owner  or  Occupier  of  the  Premises  or  the  Owner 
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of  the  Locomotive  Engine  in  which  any  sach  Furnace  shall 
be,  or  being  a  Foreman  or  other  Person  employed  by  such 
Owner  or  Occupier  in  connection  with  such  Furnace,  or 
being  the  Owner  or  Master  or  other  Person  in  chai^  for 
the  Time  being  of  any  such  Steam  Vessel,  shall,  upon  a 
summary  Conviction  for  such  Offence  before  the  Sheriff  or 
Sheriff  Substitute  of  the  County,  or  any  two  Justices 
having  Jurisdiction  within  the  Place  within  which,  or  adja- 
cent to  the  Port,  Pier,  Landing  Place,  River  or  Harboor 
in  which,  the  Offence  against  this  Act  is  aJle^  to  have 
been  committed,  where  such  Place  is  not  a  Burgh^  and 
where  such  Place  is  a  Burgh  then  before  the  Sheriff  or 
Substitute  of  the  County  within  which  or  within  anjr  Part 
of  which  the  same  shall  be  situate,  or  before  the  Magistrate 
of  such  Burgh,  forfeit  and  pay  a  Sum  not  more  than  Five 
Pounds  nor  less  than  Forty  Shillings,  and  upon  a  Second 
Conviction  for  such  Offence  the  Sum  of  Ten  Pounds,  and 
for  each  subsequent  Conviction  a  Sum  double  the  Amonnt 
of  the  Penalty  imposed  for  the  last  preceding  Conviction, 
and  shall  also  pay  to  the  Local  Authority  the  whole  Costs 
incurred  in  the  Proceedings  for  the  Recovery  of  any  such 
Penalty. 
Power  to  II.  Provided  always.  That  the  words  *'  consume  or  bum 
raUies^''"  ^^®  Smoke"  shall  not  be  held  in  all  Cases  to  mean  "con- 
where  For-sume  or  burn  all  the  Smoke;"  and  that  the  Sheriff,  Sheriff 
been'so*^^  Substitute,  Magistrates,  or  Justices  before  whom  any  Per- 
construct-  SOU  shall  be  summoned  may  remit  the  Penalties  enacted  by 

S?te?ed  aa  ^^  "^^^  ^^  ^®  ^^  ^^^^  ®^*^^  ^  ^^  opuiion  that  such  Person 
to  con-      has  so  constructed  or  altered  his  Furnace  as  to  consome  or 
flume,  as    Jjqj^  as  far  as  possible  all  the  Smoke  arising  from  sach 
8?bief5?''  Furnace,  and  has  carefully  attended  to  the  same,  and  con- 
the  Smoke  sumed  or  burned  as  far  as   possible  the  Smoke  arisi^ 
from"fho    from  such  Furnace ;  and  it  shall  be  lawful  for  such  Sheriff, 
»n>c.        Sheriff  Substitute,  Magistrates,  or  Justices,  with  the  Con- 
sent of  such  Person,  on  the  Hearing  of  the  Petition  herein- 
after mentioned,  to  appoint  a  competent  Person  to  examine 
such  Furnace,  and  to  report  thereupon  whetlier  it  has  been 
so  constructed  or  alterea. 
•  No  Com-       III.  Provided  always,  That  no  complaint  shall  be  brought 


^_  Occupie 

t  on  y,  c.^^^^  jg  ^  situate  as  to  create  an  Annoyance  to  the  Occu- 
.  piers  of  such  Premises,  and  in  either  case  with  the  Con- 
course of  the  Lord  Advocate. 
AU  Com-  IV.  All  Complaints  which  shall  be  brought,  and  all  Ap- 
EloSiht  P^<»^o^s  to  ^^^  Sheriff,  Sheriff  Substitute,  MagistrateB,  or 
and  all  Ap.  Justices  to  euforcc  any  Provision  of  this  Act,  shall  be  by 
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summarj  Petition,  and  such   Petition  shall  refer  to  theP^^^t'op* 
Clauses  of  this  Act,  on  which  it  is  founded,  without  setting  ^^'Jl^''^' 
forth  the  same;  and  the  Sheriff,  Sheriff  Substitute,  Magis-bysum- 
trates,  or  Justices  shall  thereupon  appoint  the  Petition  to™*^^^®'*' 
be  answered  within  Three  Days,  or  may  order  the  Parties 
to  attend  him  or  them  in  Person  forthwith,  and  on  advising 
such  Answer,  or  hearing  the  Parties,  may  at  once  decern, 
or  may,  if  either  Party  desire  it,  order  Proof  to  be  led  on 
any  specific  Points,  and  shall  in  that  Case  appoint  a  Day, 
not  more  than   Five   Days  thereafter,  for  hearing  such 
Proof,  and  if  the  Proof  be  not  on  that  Day  completed,  may 
adjourn  the  same  from  Time  to  Time  until  completed,  and 
within  Three  Days  after  such  Completion  shall  give  De- 
cree, and  may  find  the  Party  complained  of  liable  in  Ex- 
gmses,  and  may  grant  Warrant  for  the  Recoveiy  of  the 
enalties  and  Expenses  decerned  for,  and  failing  Payment 
within  Eight  Days  after  Conviction,  by  Poinding,  and  Im- 
prisonment for  a  Period  at  the  Discretion  of  the  Sheriff, 
Sheriff  Substitute,  Magistrates,  or  Justices,^  not  exceeding 
Fourteen  Days. 

V.  No  written  Pleadings,  other  than  the  Petition  and  No  written 
Answers  (when  ordered),  shall  be  allowed  ;  and  the  Sheriff,  ^^®*^j']*^' 
Sheriff  Substitute,  Magistrates,  or  Justices  shall  take  Notes  lowed.* 
of  the  Evidence  in  like  Manner  as  in  Civil  Proofs :  Pro- 
vided always,  that  no  Decree  under  this  Act  against  any 

Party  shall  bar  his  Right  to  Relief  against  any  otner  Party 
legally  liable  therein. 

VI.  Where  it  shall  appear  to  the  Magistrates  or  Justices  Justices 
before  whom  any  Party  may  be  cited  under  this  Act  that  thot^^y^j*" 
Cost  of  the  Operations  necessary  to  alter  or  amend  any  to  act, 
Furnace  complained  of  will  exceed  the  Sum  of  Twenty- ^*^^^"j_ 
five  Pounds,  they  shall  certify  or  endorse  their  Opinion  totenngFar- 
that  Effect  on  the  Petition,  and  sign  the  same,  and  it  shall  °?jj®j*^^^j 
thereupon  be  incompetent  for  the  Local  Authority  to  pro- a  certain 
ceed  further  before  them  in  the  Matter  of  such  Petition,  S"™- 
without  Prejudice  nevertheless  to  his  instituting  Proceed- 
ings of  new  in  the  same  matter  before  the  Sheriff  or  Sheriff 
Substitute. 

VII.  Where  it  shall  appear  to  the  Sheriff  Substitute  Appeal  in 
that  the  Cost  of  the  Operations  necessary  to  alter  or  amend  c*j|^i!* 
any  Furnace  complained  of  will  exceed  the  Sum  of  Twenty- 
five  Pounds,  he  shall  certify  an  Opinion  to  that  Effect  in 

the  Decree,  and  the  Parties  shall  thereupon  be  entitled  to 
appeal  to  the  Sheriff,  on  lodging  within  Three  Days  aftel' 
the  Decree  a  Note  of  Appeal  with  the  Sheriff  Clerk,  and 
serving  the  same  on  the  opposite  Party,  and  such  Note 
shall  operate  as  a  Sist  of  Execution  until  the  Appeal  be 
determined ;  and  on  such  Note  being  lodged  the  Sheriff 
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Clerk  shall  transmit  the  Process,  together  with  the  Sheriff 
Substitute's  Notes  of  the  Evidence,  to  the  Sheriff,  who 
shall  thereupon  proceed  to  give  Judgment  as  aforesaid; 
and  in  the  event  of  either  Party  being  dissatisfied  with 
such  Judgment  he  or  they  shall  be  entitled  to  present  a 
Note  of  Appeal  to  the  Lord  Ordinary  on  the  bills,  for 
Relief  against  such  Judgment,  provided  such  Note  be 
lodged  in  the  Bill  Chamber,  and  a  Copy  thereof  served  on 
the  opposite  Party  within  Eight  Days  of  the  Date  of  the 
Sentence   complained  against,  which  Note  shall  in  like 
Manner  operate  as  a  Sist  of  Execution  until  a  Judgment 
be  pronounced  by  the  Lord  Ordinary,  which  Judgment 
shall  be  final,  and  in  no  Case  subject  to  Review. 
^^^        Vm.  It  shall  be  competent  to  the  SheriflF,  Sheriff  Sub- 
awarded     stitute,  Magistrates,  or  Jiistices  to  award  Expenses  a^inst 
agwnstthe^jjQ  Local  Authority,  or  against  any  Party  complaining 
Aathority  with  Concourse  as  aforesaia,  in  any  Case  in  which  he  or 
com^in-  ^^^V  "^^  think  fit,  and  such  Expenses  shall  be  paid  ac- 
ing.       "  cordingly. 

No  Appeal.     IX.  No  Appeal  from  nor  Suspension  of  any  Deciee  or 
Sentence  under  this  Act  shall  be  competent,  nor  shall  any 
Decree  or  Sentence  be  subject  to  any  Review  whatever, 
save  in  Cases  certified  as  aforesaid. 
N^lw^'       X.  Notices  and  Petitions  under  this  Act  may  be  served 
and  Peti-    by  delivering  the  same  to  or  at  the  Residence  of  the  Parties 
tioM.        tQ  whom  they  are  addressed,  or  on  whom  they  are  intended 
to  be  served,  and  in  the  Case  of  Companies  at  their  neaiest 
Office,  Station,  or  Place  of  Business,  or  by  being  put  into 
the  Post  Office  duly  addressed  to  the  Parties  as  atores^d, 
or  they  may  be  served  by  delivering  the  same  or  a  true 
Copy  thereof  to  some  Person  upon  the  Premises,  or  One 
of  the  Crew  of  such  Steam  Vessel. 
Sore^oint      ^^'  """^  ^*^  ^^  ^^^  Complaint  under  this  Act  to  which 
Owners      Two  or  more  Parties,  whether  as  Owners  or  Occupiers  of 
™»y  be      Premises  or  Owners  of  such  Steam  Vessel  or  Locomotive, 
against f    wa^  be  jointly  answerable,  it  shall  be  sufficient  to  proceed 
alone..       against  any  one  or  more  of  them,  without  proceeding 
against  the  others  or  other  of  them ;  but  nothing  herein 
contained  shall  prevent  the  Parties  so  proceededagainst 
from  recovering  Relief  in  any  Case  in  which  they  would 
now  be  entitled  to  Relief  by  taw. 
penSL  iS"-      XII.  All  Charges  and  Expenses  incurred  by  the  Local 
curred  in    Authority  in  any  Proceeding  under  this  Act,  in  any  Place 
thi^Act^  to  which  this  Act  shall  apphr,  and  not  recovered  as  herein- 
before provided,  may  be  defrayed  out  of  an  Assessment  to 
be  levied  along  with,  and  in  like  Manner  and  under  like 
Powers,  which  are  hereby  given,  as  the  Assessment  for  the 
Relief  of  the  Poor  of  the  Parish  or  Place  in  which  the 
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Penalties  may  have  been  incurred,  or,  where  there  is  no 
SQch  Assessment,  hj  an  Assessment  levied  in  such  Manner 
as  an  Assessment  might  have  been  levied  for  the  BeUef  of 
the  Poor. 

XIIL  All  Monies  recovered  by  a  Local  Authority  How 
under  this  Act  shall  be  applied  towards  the  Expense  ot^^^^^^ 
executing  and  enforcing  this  Act,  and  any  Surplus  which  under  this 
may  thereafter  remain  snail  be  paid  to  the  Parocnial  Board  ^p\i^ 
of  the  Parish  or  Combination  of  Parishes  in  which  the 
Premises  complained  of  may  have  been  situated,  and  shall 
by  them  be  applied  in  aid  of  the  Rates  or  Funds  for  the 
Belief  of  the  Poor  of  such  Parish  or  Combination  of 
Parishes. 

XIV.  In  this  Act  the  word  "Place''  shall  mean  every  interpret*. 
City  or  Royal  Burgh  in  Scotland  and  shall  include  the  tion  of 
whole  Area  contained  within  the  Parliamentary  or  Police  '^^"^' 
Limits  or  Boundaries  thereof,  provided  the  same  compre- 
hend a  Population  of  not  less  than  Two  thousand,  and 
shall  also  mean  and  include  every  Burgh  of  Barony,  Burgh 
of  Reffality,  containing  a  similar  Amount  of  Population, 
accordmg  to  the  Census  for  the  Time  being  presented  to 
both  Houses  of  Parliament  by  Command  of  Mer  Majesty ; 
and  the  Expression  ^^ Local  Authority"  shall  mean  the 
Procurator  Fiscal  of  the  Burgh  or  County,  or  of  any  Dis- 
trict thereof,  or  the  Commissioners  of  Police  acting  under 
any  Local  or  General  Act  of  Parliament  within  any  such 
Place  or  any  Part  thereof. 
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